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JUDGES 


OP    THE    COURTS    REPORTCD '  DURING   THE    PERIOD    COVERED 

BY  THIS  VOLUME 


SmPREBCB  COURT— Flvsi  Department. 

Justices  of  the  Appellate  Division. 
JOHN  PBOCTOB  OI-ARKB.  Prssidino  Justice. 

▲BBOCIATS  X178TICE8. 
FRANK  C.  LAUGHIJN. 

VICTOR  J.  DOWr-INO; 

WAIiTBR  L.I/)TD  SMTTH, 
ALFRED  R.  PAGE. 
EDGAR  S.  K.  MBRRELL. 
SAMUEL  GREENBAUM. 

Justices  of  the  Appellate  Term,  1922. 
NATHAN  BIJUR.  Pbbbimno  Jtmiticsb. 

AS80CIATB  JVStlOBS. 

RICHARD  p.  LYDON. 
PHILIP  J.  McCOOK. 

FeJyruary. 
CHARLES  I*  OUT,  PrSsidinq  Jubticm. 

488OCIATB  JTTSTICBS. 

EDWARD  R.  FINCH. 
IBIDOR  WASSEKVOCaOL. 

March. 

CHARLES  L.  GUY,  Pbbsidinq  Jubti€S. 

ASSOCIATB   JI78TZCK8. 

DANIEL  P.  COHALAN. 
ROBERT  F.  WAGNER. 

AprU. 

IRVING    LEHMAN,   PMBSIDINO   JtysTlCl. 

A88OCIATB  JU8TICBS. 

HDWAiRD  G.  WHITAKBR. 

FRANCIS  MARTIN. 

May,  Ut  JfondO]/. 
CHARLES  L.  GUY,  Pbbbimno  J08TICB. 

ASaOCIATfi   JUSTICES. 

NATHAN  BUUR. 
GEORGE  V.  MULLAN. 

May,  5th  MonOay, 
NATHAN  BIJUR,  pREsiDiNa  Jusnoa. 

A86OCIATB  JU8TXCE8. 

FRANCIS  B.  DBLEHANTY 
EDWARD  B.  FINCH. 


SUPRfiliB  OOTmT«P»Flnit  Dapt^i^-Cont'd. 

Justices  of  the  AppeHate  Term,  loa»-CertVd. 
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CHARLES  L.  GUY,  Pbebidiko  Jubticb. 
A88OCXATB  JW8TIC8B.  , 
♦  NATHAN  BIJUR. 

GEORGE  V.  MUI4LAN, ' 

November, 
CHARLES  L.  GUY,  Prbbidino  Jubtiob. 

/kBSOClATB   JUSTICB8. 

NATHAN  BIJUR. 
FRANCIS  B.  DELEHANTY. 

December. 

IRVING  LEHMAN.   Ph«bidiho  Jvsticb 
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JOHN  V.  McAVOY. 
ROBERT  F.  WAGNER. 

Justices  of  the  First  Dlatrtot 

JOHN  PROCTOR  CLARKE. 
VERNON  M.  DAVIS. 
VICTOR  J.  DOWLING. 
JOSEPH  B.  NEWBURGER. 
MITCHELL  L.  ERLANGER. 
JOHN  FORD. 

LEONARD  A.  GIEQERICH. 
CHARLES  L.  GUY, 
M.  WARLEY  PLATZEK. 
IRVING   LEHMAN. 
NATHAN  BIJUR. 
EDWARD  J.   QA VEGAN. 
ALFRED  R.  PAGE. 
DANIEL  F.  COHALAN. 
THOMAS  F.  DONNELLY. 
EDWARD  G.  WHITAKBR. 
FRANCIS  B.  DELEHANTY. 
EDWARD  R.  FINCH. 
JOHN  M.  TIERNBY. 
WILLIAM  P.  BURR. 
GEORGE  V.  MULLAN. 
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SUPREMB  OOURT— First  Dept.— Cont'd. 

Justices  of  the  First  District— Cont'd. 

RICHAHD  H.  MITCHELU 
JOHN   V.   McAVOY. 
ROBERT  F.  WAGNER. 
RICHARD  P.  LTDON. 
PHILIP  J.  McCOOK. 
SAMUEL  GREENBAUBf. 
FRANCIS  MARTIN. 
JAMES  O'MALLEY. 
ISIDOR   WASSERVOGEL. 
ROBERT  McC.  MARSH. 
B2DWARD  J.  McGOLDRICK. 

Second  Department. 

Justices  of  the  Appellate  Division. 
▲BBLi  B.  BLACKMAR,  FsBsmiNa  JusTZd. 

AS80CIATB  JUSTICES. 

ADELBERT  P.   RICH. 
WILLIAM  J.  KELLY. 
WALTER  H.  JAYCOX. 
DAVID  F.  ikIANNING. 
CHARLES  H.  KBLBY.  * 

J.  ADDISON  YOUNG.* 

Justices  of  the  Appellate  Term,  1922. 

January. 

JAMES  C.  CROPSEY. 
EDWARD  LAZANSKY. 
LEANDER  B.  FABER. 

April, 
JAMBS  C.  CROPSEY. 
EDWARD  LAZANSKY. 
LBIANDER  B.  FABER. 

June, 
JAMES  C.  CROPSEY. 
EDWARD  LAZANSKY, 
L.EANDER  B.  FABER. 

October, 

JAMES  C.  CROPSEY. 
EDWARD  LAZANSKY. 
LEANDER  B.  FABER. 

Justices  of  the  Second  District. 

WILLIAM  J.  KELLY. 
JOSEPH  ASPINAUU 
ABEL  E.  BLACKMAR. 
ISAAC  M.  KAPPER. 
RUSSELL  BENEDICT. 
JAMES  C.  VAN  SICLEN. 
DAVID  P.  MANNING. 
STEPHEN  CALLAGHAN, 
JAMBS  C.  CROPSEY. 
EDWARD  LAZANSKY. 
LEWIS  L.  FAWCETT. 
LEANDER  B.  FABER. 
WALTER  H.   JAYCOX. 
NORMAN  S.  DIKE. 
JOHN  MacCRATE. 
SELAH   B.    STRONG. 
MITCHELL  MAY. 
HARRY  E.  LEWIS. 
CHARLES  H.  KELBY. 


SUPREME  OOUR'T--8eoond  Dept.-0»t*d. 

Justices  of  the  Ninth  District. 

MARTIN  J.   KEOGH. 
JOSEPH  MORSCHAU8ER. 
ARTHUR  8.  TOMPKINS. 
WILLIAM  P.  PLATT. 
ALBERT  H.  F.  SEEGER. 
FRANK  L.  YOUNG. 

Tliird  Department. 

Justices  of  the  Appellate  Division. 
AARON  V.  S.  COdHRANB. 

ASSOCIATe  JU8TICB8. 

HENRY  T.  KELLOGG. 
MICHAEL  H.  KILBY. 
CHARLES  C.  VAN  KIRK. 
HAROLD  J.  HINBiAN. 

Justices  of  the  Third  District. 

WESLEY  O.  HOWARD. 
GILBERT  D.  B.  HASBROUCK. 
CHARLES  E.  NICHOLS, 
JOSEPH  ROSCH. 
ELLIS  J.  6TALBY. 

Justices  of  the  Fourth  District. 

EDWARD  C.  WHITMYBR. 
HENRY  V.  BORST. 
JOHN  C.  CRAPSER. 
EDWARD  M.  ANGEXJJ. 

Justices  of  the  Sixth  District. 

GEORGE  MCCANN. 
ABRAHAM  L.   KELLOGG. 
THEODORE  R.  TUTHILL. 


SUPREME  COURT— Fourth  Department. 

Justices  of  the  Appellate  Division, 
FREDERICK  W.  KRUSE,  Prsbidinq  Juexica. 

▲BSOCIATB  JUSTICES. 

IRVING  G.  HUBBS. 
WILLIAM  W.   CLARK. 
.      ROWLAND  L.  DA  Via 
CHARLES  B.  SEARS. 

Justices  of  the  Fifth  District. 

IRVING  R.  DEVKXDORF. 
LEONARD  C.  CROUCH. 
JEROME  L.  CHENEY. 
CLAUDE   B.    ALVERSON, 
LOUIS  M.  MARTIN. 
ERNEST  L  BIKKJOMB. 

Justices  of  the  Seventh  District. 

SAMUEL  N.  SAWYER. 
ADOLPH  J.  RODENBECK. 
ROBERT  F.  THOMPSON. 
BENJAMIN  B.  CUNNINGHAM. 
JOHN  B.  M.  STEPHBNa 


^Destgnated  to  sit  temporarily- 
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SUPREME  COURT— Fonrtl&Dept—^'t'd. 

Justices  of  the  Eighth  District 

LOUIS  W.  MARCUS. 
CHARLES  H,  BROWN. 
CHARLES  A.  POOLBY. 
HARRY  L.  TAYLOR. 
WESLEY  G.  DUDLEY. 
GEORGE  W.  COLE. 
ALONZO  G.  HINCKLEY. 
GEORGE  E.  PIERCE. 
CLINTON  T.  HORTON. 
HARI^Y  N.  CROSBY. 
ASHER  B.  EMERY. 

CITT  COURT  OF  MEW  YORK. 

B2DWARD  F.  O'DWYER,  CHiar  Justicb.* 

ASBOCIATB  JUSTICSS. 

ALEXANDER  FINBLITB. 
PETER  SCHMUCK. 


CITY  COURT  OF  NEW  YORK^-Cont'd. 

▲BSOciATs  JusTicE&rCont'd. 
EDWARD  B.  LA  FET^IA. 
JOHN  L.  WALSH. 
ABRAHAM  S.  MEYER. 
LOUIS  A,  VALENTB. 
LOUIS   WENDEL,  JB. 
JOSEPH  M.   CALLAHAN^' 
GUSTAVE  HARTMAN. 


COURT    OF    CLAIMS. 

FRED  M.  ACKERSON,   Pzussiding  Judob 

*  JUDGBS. 
WILLIAM  W.  WEBB. 
8ANFORD  W.  SMITH. 
WILLIAM  D,  CUNNINGHAM.' 
JOHN  B.   CORWIN. 
JEREMIAH  WOOD.* 


•Died  October  9,  1922. 
*  Resigned  June  1.  I92t, 


*  Appointed  September  26,   1922,  to  fill  out  un- 
expired term  of  WlUism  D.  Cunningham. 
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Evans,  In  re,  191  N.  Y.  Supp.  924.  Dismissal 
of  appeal  denied  135  N.  E.  904,  233  N.  Y. 
629. 

Evans'  Will,  In  re,  191  N.  Y.  Supp.  924.  Or- 
der reversed  136  N.  E.  233,  23i  N.  Y.  42. 

Falk  v.  Hoffman,  179  N.  Y.  Supp.  428.    Judg- 

haent  reversed  135  N.  E.  243,  233  N.  Y.  199. 
Fardette  v.  New  York  &  S.  R.  Co.,  189  N.  Y. 

Supp.   943.     Judgment   affirmed   135   N.   E. 

959,  233  N.  Y.  660. 
507  Madison  Ave.  Realty  Co.  t.  Martin,  192 

N.  Y.  Supp.  762.     Order  affirmed  135  N.  B. 

969,  233  K  Y.  683. 
Pinrfi  V.  L.  B.  Foster  Co.,  188  N.  Y.  Supp.  727. 

Judgment  modified  135  N.  E.  943,  283  N.  Y. 

619. 
Finisio  v.  American  Steel  Export  Co.,  183  N. 

Y.  Supp.  317.    Order  affirmed  135  N.  B.  898, 

233  N.  Y.  514. 
Finkenberg  v    Levinson,  182  N.  Y.  Supp.  924. 

Judgment  affirmed  135  N.  E.  917,  233  N.  Y. 

558. 
Fitch  V.  New  York  Cent.  R.  Co.,   185  N.  Y. 

Supp.   928.     Judgment  reversed  135  N.   B. 

598,  238  N.  Y.  356. 
Foster  v.  N.  W.  Halsey  &  Co..  185  N.  Y.  Supp. 

928.  Judgment  affirmed  135  N.  E.  945,  233 
N.  Y,  625. 

Foundation  Co,  v.  State.  184  N.  Y.  Supp.  720. 

Judgment   affirmed   conditionally   135   N.    E. 

236,  233  N.  Y.  177. 
Foundation  Co.  v.  State,  186  N   Y.  Supp.  989. 

Judgment   affirmed   conditionally   135  N.    E. 

236,  2?3  N.  Y.  177. 
Fox  Film  Corporation  v.  Hirschman,  187  I^.  Y. 

Supp.   732.     Judgment   reversed   136   N.   E. 

238,  234  N.  Y.  55. 
Frank  v.  Sidney  B.  Bowman  Automobile  Co.. 

186  N.  Y.  Supp.  402.    Judgment  affirmed  135 

N.  E.  928,  233  N.  Y.  584. 
Frey  v.  Burrows  Shoe  Co.,   191  N.  Y.   Supp. 

926.     Order  reversed  135  N.  E    9QI,  233  N. 

Y.  530. 
Frey  v.  Lutheran  Cemetery,  185  N.  Y.  Supp. 

929.  Judgment  affirmed  135  N.  E.  920,  238 
N.  Y.  565. 

Friedlander  v.  Rosenthal,  179  N.  Y.  Supp.  922. 

Judgment  affirmed  135  N.  B.  913,  233  N.  Y. 

551. 
Frisbie  v.  Lucas,  183  N.  Y.  Supp.  308.    Judg- 
ment modified  135  N.  E.  321,  1233  N.  Y.  248. 
Fromm  v.  New  York,   188  N.  Y.   Supp.  921. 

Judgment  affirmed  135  N.  E.  956,  233  N.  Y. 

651. 
Furubotn  v.  Tank  Ship  Bldg.  Cornoration,  185 

N.  Y.  Supp.    840.    .Tudgment  affirmed  135  N. 

B.  932,  233  N.  Y.  594. 

Gaffken's  Will,  In  re,  188  N.  Y.  Supp,  852. 
Order  affirmed  135  N.  E.  971.  233  N.  Y.  688. 
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GaUagher  v.  Perot,  191  N.  Y.  Supp.  926.    Dia- 

missal  of  appeal  denied  135  N.  E.  936^  233 

N.  Y.  603. 
George  Colon  &  Go.  ▼.  Hassenpflng.  189  N.  Y. 

Sapp.  206.    Judgment  affirmed  135  N.  E.  963, 

233  N,  y.  670. 
Gerseta  Corporation  ▼.  Silk  Ass'n  of  America, 

192  N.  Y.  Supp.  370.    Appeal  dismissed  135 

N.  E.  9U.  233  N.  Y.  544. 
Gertner  v.   Glens  Falls  Ins.  Co.,   184  N.  Y. 

Supp.  669.    Judgment  affirmed  135  N.  E.  921, 

235  N.  Y.  568. 
Gianettino    v.   Weiss,    184   N.   Y,    Supp.   922. 

Judgment  affirmed  135  N.  E.  965,  233  N.  Y. 

674. 
Gifford  V.  First  Trust  &  Deposit  Co.,  188  N. 

Y.  Supp.  922.     Judgment  affirnled  135  N*  E. 

973    233  N.  Y.  692. 
Gillespie's  Estate,  In  re,  191  N.  Y;  Supp.  532. 

Order  reversed  135  N.  E.  824,  233  N.  Y.  383. 
Givens    v-    Whitney,    190    N.    Y.    Supp.    177. 

Judgment  reversed  134  N.  E.  961,  233  N.  Y. 

665. 
Glanzer   v.    Shepard,    186    N.    Y.    Supp.    88. 

Judgment  affirmed  135  N.  E.  275.  233  N.  Y. 

236. 
Gnichtel  v.  Stone,  190  N.  Y.  Supp.  927.    Judg- 
ment reversed  l35  N.  E.  852,  233  N.  Y.  465. 
Godley  ▼.  Crandall  &  Godley  Co.,  184  N.  Y. 

Supp.    923.     Judgment   affirmed  13^  N.    E. 

914,  233  N.  Y.  553. 
Gonzales  v.  Kentucky  Derby  Co.,  189  N.  Y. 

Supp.  783.    Order  affirmed  135  N.  E.  938,  233 

N.  Y.  607. 
Goode  V.  Shartie,  185  N.  Y.  Supp.  930.    Judg- 
ment affirmed  135  N.  E.  923,  233  N.  Y.  573. 
Gottesman  v.  Furness,  Withy  &  Co..  188  N.  Y. 

Supp.  377.    Judgsnent  affirmed  135  N.  E.  963, 

233  N.  Y.  669. 
Gouert  ▼.  Mechanics  &  Metals  Nat.  Bank  of 

City   of  New   York,   182   N.   Y.   Supp.   579. 

Judgment  affirmed  135  N.  E.  924.  233  N.  Y. 

576. 
Green  v.  Cornell  University,  184  N.  Y.  Supp. 

924.     Judgment  affirmed  135  N.  E.  900,  233 

N.  Y.  519. 
Grew  V.  Mountain  Home  Tel.  Co.,  183  N.  Y. 

Supp.  840.     Order  affirmed  135  N.  E.  918, 

233  N.Y.  560. 
Groves    v.    Warren,    183    N.    Y.    Supp.    949. 

Judgment  reversed  135  N.  E.  230,  233  N.  Y. 

160. 
Guzzi  ▼.  New  York  Zoological  Soc,  182  N.  Y. 

Supp.  257.    Judgment  affirmed  135  N.  E.  897, 

233  N.  Y.  511. 

Halsey  v.  New»  York  Soc.  for  Suppression  of 
Vice,  185  N.  Y.  Supp.  931.  Judgment  af- 
firmed 136  N.  B.  219,  234  N.  Y.  1. 

Heald  v.  Marden,  Orth  &  Hastings  Co..  182  N. 
Y.  Supp.  928.  Judgment  affirmed  135  N.  E. 
924.  233  N.  Y,  575. 

Harmes  Amusement  Co.  v  X  Amusement  Co., 
190  N.  Y.  Supp.  930.  Order  affirmed  135  N. 
B.  944,  233  N.  Y.  623. 

Hess  V.  Hess,  189  N.  Y.  Supp.  945.  Order 
affirmed  135  N.  E.  231,  233  N.  Y.  164. 

Hethier  v.  Johns,  189  N.  Y.  Supo.  605.  Judg- 
ment reversed  135  N.  B.  603,  233  N.  Y.  370. 

Hewlett  V.  Van  Voorhis,  187  N.  Y.  Supp.  533. 
Judgment  affirmed  135  N.  E.  952,  233  N.  Y. 
642 
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Hier  V.  Wightman,  188  N.  Y.  Supp.  274.  Or- 
der affirmed  135  N.  E.  954,  233  N.  Y.  646. 

Hock  V.  Hock,  189  N.  Y.  Supp.  740.  Judg- 
ment affirmed  135  N.  E.  959.  233  N.  Y.  658. 

Holzer  v.  Dodge  BroSy  190  N.  Y.  Supp.  931. 
Order  reversed  135  N-  E.  268,  233  N.  Y.  216. 

Hopkins  v.  Lincoln  Trust  Co.,  190  N.  Y.  Supp. 
931.  Order  reversed  135  N.  E.  267,  233  N. 
Y.  213. 

Hottenroth  v.  Hastorf,  180  N.  Y.  Supp.  939. 
Judgment  affirmed  135  N.  E.  895,  233  N.  Y. 
508. 

Independent  Trading  Co.  v.  E.  Fougera  &  Co., 
183  N.  Y.  Supp.  431.  Judgment  affirmed  135 
N.  E.  931,  233  N.  Y.  592. 

Jeffreyes  v.  Charles  H.  Sager  Co.,  191  N.  Y. 

Supp.  354.     Order  affirmed  135  N.  E.  907, 

233  N.  Y.  535. 
John  H.  Giles  Dyeing  Mach.  Co.  ▼.  Elauder- 

Weldon  Dyeing  Mach.  Co.,  190  N.  Y.  Supp. 

726.    Judgment  reversed  135  N.  E.  854,  233 

N,  Y.  470. 
John  Wannmaker,  New  York,  v.  City  of  New 

York,  189  N.  Y.  Supp.  354.    Judgment  affirm- 
ed 135  N.  B.  956,  ^  N.  Y.  652. 

Kaiser  v.  Kaiser.  182  N.  Y.  Supp.  709.    Judg- 
ment affirmed  135  N.  E.  902,  &3  N.  Y.  524. 
Kanter  v.  New  Amsterdam  Casualty  Co.,  187 

N.  Y.  Supp.  544.    Judgment  affirmed  135  N. 

E.  935,  233  N.  Y.  602. 
Kaston  v.   George   Orlove   &  Co.,   186  N.  Y. 

Supp.  943.    Judgment  affirmed  135  N.  E.  925, 

233  N.  Y.  578. 
Kavanagh  v.  New  York,  O.  &  W.  Ry.  Co^  187 

N.  Y.  Supp.  859.     Judgment  affirmed  135  N. 

B.  933,  233  N.  Y.  597. 
Kempston  v.   American  Mfg.   Co.,  186  N.  Y. 

Supp.  398.    Judgment  affirmed  135  N.  E.  896^ 

233  N.  Y.  509. 
King  V.  Interborough  Rapid  Transit  Co.,  188 

N.  Y.  Supp.  700.    Judgment  modified  135  N. 

E.519,  233N.  Y.  330. 
Kneeter  v.   Central   Sheet  Metal  Works.   191 

N.  Y.  Supp.  934.     Order  affirmed  135  N.  B. 

940,  233  N.  Y.  612. 
Knickerbocker  Life  Ins.  Co.,  In  re,  191  N.  Y. 

Supp.  780.     Appeal  dismissed  135  N.  E.  936, 

233  N.  Y.  604. 
Kupelian  v.   Andrews,   185  N.   Y.   Supp.   936.  ^ 

Judgment  reversed  135  N.  E.  502,  233  N.  Y.  ^ 

Lansing  v.  Hayes,  188  N.  Y.  Supp.  329.     Or- 
der affirmed  135  N.  B.  940,  233  N.  Y.  614. 
Levin  v.  New  England  Casualty  Co.,  174  N. 

Y.  Supp.  910.    Judgment  affirmed  135  N.  B. 

948,  233  N.  Y.  631. 
Levy    V.    Davenport,    187    N.    Y,    Supp.    941. 

Judgment  affirmed  135  N.  B.  906,  233  N.  Y. 

533. 
L.  F.  Dengler  Mach.  Co.  y.  Curtiss  Aeroplane 

&  Motor  Corporation,  l85  N.  Y.  Supp.  937. 

Judgment  affirmed  135  N.  E.  957,  233  N.  Y. 

654. 
Lipari  v.  Bush  Terminal  Co..  183  N.  Y.  Supp. 

545.     Judgment  affirmed  135  N.  E.  912,  233 

N.  Y.  546. 
Lipari  v.  Bush  Terminal  Co.,  183  N.  Y.  Supp. 

951.     Judgment  affirmed  135  N.  E.  912,  233 

N.  Y.  546. 
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Ivoew's  Buffalo  Theaters  ▼.  Crolde  Clothes  Shop, 

'  191  N.  y.  Supp-  936.  Order  reversed  135 
N.  B.  862,  233  N.  Y.  495. 

Low,  In  re,  192  N.  Y.  Supp.  366.  Order  re- 
versed 135  N.  B.  521,  233  N.  Y.  334. 

Low  V.  Magruder,  189  N.  Y.  Supp.  948.  Judg- 
ment affirmed  135  N.  E.  968.  233  N.  Y.  680. 

Lowenthal,  In  re,  191  N.  Y.  Supp.  282.  Order 
affirmed  135  N.  B.  944,  233  N.  Y.  621. 

Ludlow  Valve  Mfg.  Co.  v.  Village  of  Middle- 
port,  184  N.  Y.  Supp.  934.  Judgment  modi- 
fied 135  N.  E.  945,  233  N.  Y.  625. 

Lyon's  Estate.  In  re,  190  N.  Y.  Supp.  938. 
Judgment  reversed  135  N.  B.  247,  233  N. 
Y.  208. 

Macauley  v.  Theodore  B.   Starr,  Inc..  186  N. 

Y.  Supp.  197.    Judgment  affirmed  135  N.  E. 

935,  233  N.  Y.  601. 
McCaskey  v.  Cumberland  Glass  Mfg.  Co.,  184 

N.  Y.  Supp.  360.    Judgment  affirmed  135  N. 

B.  914,  233  N.  Y.  552. 
MacDonald  v.  Slawson,  182  N.  Y.   Supp.  935. 

Judgment  affirmed  135  N.  B.  928,  233  N.  Y. 

58&. 
McNamara  v.  New  York  State  Rys.,  194  N.  Y. 

Supp.  954.     Order  affirmed  135  N.  B.  968, 

233N.  Y.  681. 
Mallouk-Wardi  Corporation  v.  Aero  Waist  Co., 

184  N.  Y.  Supp.  936.    Judgment  affirmed  135 

N.  B.  916,  233  N.  Y.  557. 
Maloney  v.  Eightieth  St.  Life  Poultry  Market, 

189  N.  Y.  Supp.  390.    Judgment  reversed  135 

N.  E.  838,  233  N.  Y.  426. 
Marchetti  v  .Bernagozzi,  191  N.  Y.  Supp.  937. 

Order  affirmed  135  N.  E.  908,  233  N.  Y.  538. 
Marconi  Wireless  Telegraph  Co.  of  America  v. 

Universal  Transp.  Co.,  185  N.  Y.  Supp.  65. 

Judgment  affirmed  136  N.  B.  926,  233  N.  Y. 

581. 
Martin  v.  Metropolitan  Life  Ins.  Co.,  189  N. 

y.  Supp.  467.    Judgment  affirmed  135  N.  E. 

956,  233  N.  Y.  653. 
Meade  v.  Motor  Haulage  Co.,  190  N.  Y.  Supp. 

940.     Judgment  affirmed  135  N.  E.  903,  233 

N.  Y.  527. 
Melrose  Ave.,  In  re,  187  N.  Y.  Supp.  944.    Or- 
der affirmed  136  N.  E.  285,  234  K  Y.  48. 
Mersereau  v.  Katz,  189  N.  Y.  Supp.  847.    Order 

affirmed  135  N.  E.  909,  233  N.  Y.  540. 
.  Miles  V.  New  York   Cent.  R.   Co.,  186  N.  Y. 

Supp.  941.    Appeal  dismissed  135  N.  E.  953, 

233  N.  Y.  644. 
Mills  V.  McNamee.  184  N.  Y.  Supp.  613.    Judg- 
ment affirmed  135  N.  E.  899,  ^3  N.  Y.  517. 
Morris  Asinof  &  Sons  v.  Freudenthal,  186  N. 

Y.  Supp.  383.    Order  affirmed  135  N.  E.  919, 

233  N.  Y.  564. 
Moskowitz  V.  Preferred  Investing  Co..  184  N. 

Y.  Supp.  506.    Judgment  affirmed  135  N.  E. 

926,  233  N.  Y.  580. 
Murphy   v.    Broadway   Improvement    Co.,   184 

N.  Y.  Supp.  938.    Judgment  affirmed  135  N. 

E.  902,  233  N.  Y.  523. 


National    Automobile    Mut.    Casualty    Co.    v. 

Phillips,  191  N.  Y.  Supp.  940.    Order  affirmed 

135  N.  fe.  938,  233  N.  Y.  609. 
New  Amsterdam  Casualty  Co.  v.  Gross,  183  N. 

Y.  Supp.  74.     Judgment  affirmed  135  N.  E. 

917,  233  N.  Y.  559. 


New  York  Cent.  B.  Co.  t.  People,  188  N.  T. 
Supp.  939.  Judgment  affirmed  135  N.  B.  950, 
233  N.  Y.  638. 

New  York  Consol.  R.  Co.  v.  Massachusetts 
Bonding  &  Insurance  Co.,  184  N.  Y.  Supn. 
243.  Judgment  affirmed  135  N.  B.  912,  233 
N.  Y.  647. 

Nitro  Powder  Co.  v.  Agency  of  Canadian  Car 
&  Foundry  Co.,  182  N.  Y.  Supp.  940.  Judg- 
ment affirmed  135  N.  B.  507,  238  N.  Y.  294. 

O'Connor  Transp.  Co.  v.  Glens  Falls  Ins.  Co., 

189  N.  Y.  Supp.  612.    Order  affirmed  135  N. 

E.  959,  233  N.  Y.  659. 
Ostrander  v.  Ostrander,  184  N.  Y.  Supp.  797. 

Judgment  a^rmed  186  N.  B.  927,  2&  N.  Y. 

582. 

Pecue  V.  West,  181  N.  Y.  Supp.  826.  Judg- 
ment reversed  135  N.  B.  515,  233  N.  Y.  316. 

People  V.  Baldwin,  188  N.  Y.  Supp.  542.  Judg- 
ment affirmed  135  N.  E.  964,  ^3  N.  Y.  672. 

People  V.  Donnenfeld,  189  N.  Y.  Supp,  951. 
Judgment  affirmed  135  N.  B.  903,  233  N.  Y. 
526. 

People  V.  Fisher,  178  N.  Y.  Supp.  184.  Judg- 
ment affirmed  135  N.  B.  961,  233  N.  Y,  063. 

People  V.  Getman.  190  N.  Y.  Supp.  W5.  Judg- 
ment affirmed  135  N.  E.  947,  233  N.  Y.  630. 

People  V.  New  York  Cent.  R.  Co.,  191  N.  Y. 
Supp.  944.  Judgment  affirmed  135  N.  B. 
967,  233  N.  Y.  G79. 

People  V.  One  Hundred  and  Thirty-one  Boerum 
St.  Co^  188  N.  Y.  Supp.  943.  Judgment  re- 
versed 135  N.  E.  327,  233  N.  Y.  268. 

People  V.  Pacelli,  191  N.  Y.  Supp.  944.  Judg- 
ment affirmed  135  N.  E.  931,  233  N.  Y.  592. 

People  V.  Sylvester,  189  N.  Y.  Supp.  521. 
Judgment  affirmed  135  N.  B.  962,  233  N.  Y. 
666. 

People  ex  rel.  De  Vito  ▼.  Sayer,  191  N.  Y. 
Supp.  945.  Order  affirmed  135  N.  B.  941, 
2.33  N.  Y.  615. 

People  ex  rel.  Domschke  v.  Messenger,  192 
N.  Y.  Supp.  7.34."  Judgment  affirmed  135  N. 
B.  971,  233  N.  Y.  687. 

People  ex  rel.  Kohoe  v.  Leo,  191  N.  Y.  Supp. 
946.  Order  affirmed  135  N.  E.  234,  233  N, 
Y.  173. 

People  ex  rel.  Konigswald  v.  Wendell,  189  N. 
Y.  Supp.  550.  Order  affirmed  135  N.  B.  942, 
233  N.  Y.  618. 

People  ex  rel.  Machen  v.  Hayes,  191  N.  Y. 
Supp.  946.  Order  affirmed  135  N.  B.  910, 
2.33  N.  Y.  542. 

People  ex  rel.  New  York  Life  Ins.  Co.  v.  Walsh, 
189  N.  Y.  Supp.  600.  Order  affirmed  136  N. 
B.  909,  233  N.  Y.  539. 

Phillipson  v.  Ninno,  179  N.  Y.  Supp.  945. 
Judgment  reversed  135  N.  E.  270,  233  N.  Y. 
223. 

Plumb  V.  Richmond  Light  &  R.  Co.,  187  N.  Y. 
Supp.  38.  Judgment  affirmed  186  N.  E.  604, 
2H3  N.  Y.  285. 

Portfolio  V.  Hubin.  187  N.  Y  Supp.  302.  Judg- 
ment affirmed  135  N.  B.  848,  238  N.  Y.  439. 

Pressprich  &  Son  Co.  v.  Nemours  Trading 
Corporation,  191  N.  Y.  Supp.  286.  Order 
affirmed  135  N.  B.  939,  233  N.  Y.  610. 

Pugh  V.  Pennsylvania  R.  Co.,  185  N.  Y.  Supp. 
951.  Judgment  affirmed  185  N.  B.  934,  233 
N.  Y.  599. 
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Q.  R.  S.  Co.  T.  PKillipfl-Jones  Corporation,  185 
N.  Y.  Supp.  127.  Judgment  affirmed  135 
N.  B.  946,  233  N.  Y.  620. 

Raffaeli   ▼.   Pomeroy,    184   N.   Y.    Snpp.    814. 

Judgment  affirmed  135  N.  B.  807,  233  N.  Y. 

513.  ^    . 

Rapid    Transit   Subway   Const.    Co.   ▼.   Craig, 

191    N.   Y.   Supp.   883.     Order   affirmed  135 

N.  B.  911,  233  N.  Y.  544. 
Rod  Cross  Line,  In  re,  191  N.  Y.  Supp.  949. 

Order  affirmed  185  N.  B.  821,  233  N.  Y.  373. 
Reynolds,  In  re,  191  N.  Y.  Supp.  245.  Appeal 

dismissed  135  N.  B.  937,  233  N.  Y.  606. 
Roberts  ▼.  New  York  Life  Ins.  Co.,  186  N.  Y. 

Supp.  422.    Judgment  affirmed  135  N.  B.  950, 

233  N.  Y.  639. 
Robertson  y.  Charles  Frohman,  Inc.,  191  N.  Y. 

Supp.  55.     Appeal  dismissed  135  N.  B.  905, 

233  N.  Y.  530. 
Rubel  Bros.  v.  Dumont  Coal  A  Ice  Co.,  192  N. 

Y.   Supp.  705.     Dismissal  of  appeal  denied 

135  N.  B.  942,  233  N.  Y.  618. 


Schmidbauer  v.  New  York  Cent.  "R,  Co.,  182  N. 

Y.  Supp.  949.    Judgment  affirmed  135  N.  B. 

900.  233  N.  Y.  520. 
Schoenholz  v.  New  York  Life  Ins.  Co.,  188  N. 

Y.  Supp.  596.    Order  affirmed  136  N.  B.  227, 

234  N.  Y.  24. 
Seaver  ▼.  Lindsay  Light  Co.,  187  N.  Y.  Supp. 

622.    Judgment  reversed  135  N.  B.  329,  233 

N.  Y.  273. 
Shapiro  t.  Kenmare  Auto  Co.,  188  N.  Y.  Supp. 

949.    Judgment  affirmed  135  N.  B.  948,  233 

N.  Y.  632. 
Sheenan  v.  Spring  Valley  Wood  Products  Cor- 
poration,  185  N.  Y.   Supp.   641.     Judgment 

affirmed  135  N.  B.  918,  233  N.  Y.  561. 
Sheldon  v.  Argos  Mercantile  Corporation,  185 

N.  Y.  Supp.  513.     Judgment  affirmed  135  N. 

E.  928,  233  N.  Y.  585. 
Sheppard  v.  New  York,  187  N.  Y.  Supp.  953. 

Judgment  affirmed  135  N.  B.  966,  233  N.  Y. 

676. 
Sidman    T.    Stephens,    189  N.    Y.    Supp.    954. 

Judgment  affirmed  135  N.  B.  966.  233  N.  Y. 

675. 
Silesten  v.  Regina   Candies,  183  N.  Y.   Supp. 

0.:i6.    Judgment  affirmed  135  N.  B.  919,  233 

N.  Y.  563. 
Slattery  ▼.  Kerbstone  Realty  Co.,  189  N.  Y. 

Supp.  955.    Judgment  reversed  135  N.  E.  836, 

233  N.  Y.  420. 
»Slattery  v.  Kerbstone  Realty  Co.,   189  N.  Y. 

Supp.  955.     Judgment  reversed   135  N.   B. 

9<52.  2.33  N.  Y.  608. 
S^mathers  v.  Standard  OD  Co.  of  New  York,  191 

y.  Y.  Supp.  843.     Order  affirmed  135  N.  E. 

942,  233  N.  Y.  617. 
Smith  V.  MacArthur  Bros.  Co.,  190  N.  Y.  Supp. 

CM.     Order  affirmed  135  N.  B.  908,  233  N. 

Y.  537. 
Smith  ▼.  Trustees  of  Village  of  Clifton  Springs, 

182  N.  Y.  Supp.  951.    Judgment  affirmed  135 

X.  E.  9.30,  2^  N.  Y.  591. 
Snare  &  Triest  Co.  v.  City  of  New  York,  181 

N.  Y.  Supp.  304.     Judgment  affirmed  135  N. 

B.  904,  233  N.  Y.  528. 
Society  of  Justice,  In  re,  193  N.  Y.  Supp.  954. 

Order  affirmed  135  N.  E.  972,  233  N.  Y.  61)1. 


Stahl  &  Jaeger  ▼.  Satenstein,  185  N.  Y.  Supp. 

132.    Judgment  reversed  135  N.  B.  242,  233 

N.  Y.  196. 
Standard  Casing  Co.  ▼.  California  Casing  Co., 

188  N.  Y.  Supp.  358.    Judgment  reversed  135 

N.  B.  834,  ^3  N.  Y.  413. 
Standish,  In  re,  188  N.  Y.  Supp.  900.     Order 

affirmed  185  N.  B.  972,  233  N.  Y.  689. 
Staniewski  v.  Johnston,  189  N.  Y.  Supp.  956. 

Judgment  affirmed  135  N.  B.  951,  233  N.  Y. 

640. 
State  Treasurer  v.  West  Side  Trucking  Co., 

191  N.  Y.  Supp.  346.    Order  affirmed  135  N. 

B.  244,  233  nT  Y.  202. 

Thorndike  v.   Ludlow,  187  N.  Y.   Supp.  955. 

Judgment  affirmed  135  N.  B.  895,  238  N.  Y. 

507. 
Tiffany  v.  Oyster  Bay,  182  N.  Y.  Supp.  788. 

Judgment  modified  136  N.  B.  224,  234  N.  Y. 

15. 
TUier  ▼.  Battery  Park  Trading  Co.,  185  N.  Y. 

Supp.  397.    Appeal  dismissed  185  N.  B.  920, 

233  N.  Y.  567. 
Tobias  v.  Lynch,  182  N.  Y.  Supp.  648.    Judg- 
ment affirmed  135  N.  B.  898,  283  N.  Y.  515. 
Topliflf    V.    Schimpflf.    187    N.    Y.    Sunp.    617, 

Judgment  affirmed  135  N.  B.  927.  233  N.  Y. 

684. 
Town  of  Mamaroneck  v.  New  York  Interurban 

Water  Co.,  190  N.  Y.  Supp.  580.    Motion  to 

dismiss  appeal  denied  135  N.  B.  933,  233  N. 

Y.  698. 
Town  of  Mamaroneck  t.  New  York  Interurban 


Water  Co.,  190  N.  Y.  Supp.  580.    Judgment 
affirmed  135  N.  B.  962,  238  N.  Y.  666. 
Travis  v.  American  Cities  Co.,  182  N.  Y.  Supn. 
—  '      -    -  -        — ,^  233 


394.     Judgment  affirmed  185  N.  B.  896, 

N.  Y.  510. 
Treuhaft   v.   Bender,    184   N.    Y.    Supp.    805. 

Judgment  affirmed  185  N.  B.  916,  233  N.  Y. 

556. 
Treuhaft  t.    Bender,    184   N.   Y.    Supp.    954. 

Judgment  affirmed  185  N.  B.  916,  233  N.  Y. 

556. 
Turnure   v.   Breitung,   186  N.   Y.    Supp.   620. 

Order  affirmed  135  N.  E.  955,  233  N.  Y.  649. 
Turpin  v.  St.  Regis  Paper  Co.,  192  N.  Y.  Supp. 

8.<    Order  affirmed  135  N.  B.  907,  233  N.  Y. 

536. 

U.  S.  Printing  &  Lithograph  Co.  v.  Powers,  187 

N.  Y.  Supp.    957.    Judgment  reversed  135  N. 

E.  225,  2,33  N.  Y.  143. 
U.  S.  Title  Guaranty  Co.  v.  Brown,  187  N.  Y. 

Supp.  6G3.    Judgment  affirmed  135  N.  B.  961, 

233  N.  Y.  664. 
U.  S.  Trust  Co.  of  New  York  t.  Nathan,  187  N. 

Y.  Supp.  649.     Judgment  affirmed  135  N.  E. 

894,  233  N.  Y.  505. 
Utterback-Gleason    Co.    ▼.    Standard    Accidont 

Ins.   Co.  of   Detroit,   184   N.   Y.   Supp.   8G2. 

Judgment  affirmed  135  N.  E.  913,  233  N.  Y. 

549. 

Vacca  V.  Genesee  &  W.  R.  Co.,  191  N.  Y.  Supp. 

956.     Order  affirmed  135  N.  E.  940,  233  N. 

Y.  613. 
Vadney    v.    United   Traction    Co.,    183   N.   Y 

Supp.   926.     Judgment   affirmed   135   N.    E 

952,  233  N.  Y.  043. 
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Tan  Dorn  ▼.  Crair,  180  N.  T.  Supp.  252. 
Judgment  affirmed  135  N.  E.  958,  233  N.  Y. 
657. 

Wacbtel  v.  A.  IL  Hosier  &  Co.,  186  N.  Y.  Supp. 

449.     Jadgment  affirmed  135  N.  E.  929,  233 

N.  Y.  588. 
Wagner  y.  Motor  Track  Renting  Corporation, 

189  N.  Y.  Supp.  596.    Jadgment  affirmed  136 

N.  E.  229,  234  N.  Y.  31. 
Waitt  Const.  Co.  v.  Chase,  188  N.  Y.  Supp.  589. 

Judgment  affirmed  135  N.  E.  948,  233  N.  Y. 

633. 
WaU  V.  International  Ry.  Co.,  188  N.  Y.  Supp. 

5o0.     Judgment  reversed  135  X.  E.  512,  233 

N.  Y.  309. 
Walsh  V.  CoD.  182  N.  Y.  Supp.  956.    Judgment 

affirmed  135  N.  E.  897,  233  N.  Y.  512. 
Walsh  ▼.  James  Talcott,  Inc..  189  N.  Y.  Supp. 

958.     Judgment  affirmed  135  X.  £.  965,  233 

N.  Y.  673. 
Wardrop  v.  Santi  Moving  &  Express  Co.,  184 

N.  Y.  Sopp.  956.    Judgment  reversed  135  N. 

E.  272,  ^  N.  Y.  227. 
Weiasman    v.    Davis,    185   N.    Y.    Supp.    958. 

Judgment  affirmed  135  X.  E.  921,  233  X.  Y. 

569. 
Westchester  Fire  Ina.  Oa  ▼.  Syracuse.  B.  &  N. 

Y.  R.  Co.,  183  N.  Y.  Supp,  602.     Judgment 

affirmed  136  N.  E.  934,  233  N.  Y.  600. 


__  ipp.    1 

Judgment  affirmed  135  N.  B.  923,  233  N.  Y. 

'572 
Wilcox,  In  re,  191  N.  Y.  Supp.  959.     Appeal 

diamissed  135  N.  E.  909,  233  N.  Y.  541. 
Wilkins'  WiU,  In  re,  188  X.  Y.  Supp.  957.    Or- 
der affirmed  135  X,  E.  910.  233  X.  Y.  541. 
William  L.  Crow  Const.  Co.  v.  London  &  Lan- 
cashire Indemnity  Co.  of  America,  187  X.  Y. 

Supp.  493.     Order  affirmed  135  N.  E.  949, 

233  X.  Y.  635. 
Williamson  v.   Salmon.  187  N.  Y.   Supp.  959. 

Judgment  affirmed  l35  X.  E.  958,  ^  X.  Y. 

657. 
Winter  &  Co.  v.  Rudolph  Piano  Co.,  182  X.  Y. 

Supp.  958.    Jadgment  affirmed  135  X.  E.  901, 

233  ^\  Y.  522. 
Winthrop  v.  Bank  for  Savings,  188  X.  Y.  Supp. 

958.     Jadgment  affirmed  135  X.  E.  895,  233 

X.  Y.  508. 
Woodruff  V.  Germansky.  184  X.  Y.  Supp.  958. 

Judgment  affirmed  135  X.  E.  601,  233  X.  Y. 

305. 
Woodworth  v.  Rice  Bros.  Co.,  184  X.  Y.  Supp. 

958.     Judgment  affirmed  135  X.  E.  925,  233 

X.  Y.  577. 


Zinke  V.  Hipkins.  183  X.  Y.  Supp.  959.    Judg- 
ment affirmed  135  X.  E.  899,  2SS  N.  Y.  516. 
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019  Misc.  Rep.  205) 

8APER8TEIN  v.  BERMAN. 

(Supreme  Court,  Special  Term,  Kings  County.    August  12,  1922.) 

1.  Adjoiiiliig  landowiiers  ^s»l 0(3)— Eminent  domain  «=a>2( I)— Statute  as  to  en- 

joining spite  fenoes  not  uncoastitutlonal. 

Real  Property  Law,  {  3  (inserted  by  Laws  1922,  c.  374),  declaring  that, 
on  erection  by  a  landowner  of  a  fence  more  than  10  feet  high,  to  exclujie 
the  owner  of  a  structure  oa  adjoining  land  from  enjoyment  of  light  or  air, 
the  adjoining  owner  thereby  deprived  of  light  or  air  may  maintain  ac- 
tion to  have  the  fence  adjudged  a  private  nuisance,  and  if  so  adjudged  its 
continued  maintenance  may  be  enjoined,  does  not  deprive  one  of  property 
without  making  compensation,  but  is  a  proper  and  lawful  exercise  of  the 
police  power. 

2.  Nulsanoe  ^s»3 1— Removal  of  spite  fence  not  ordered  on  preliminary  motion. 

In  an  action  to  restrain  tibie  erection  of  a  fence,  in  violation  of  Lawe 
1922,  c.  374,  §  3.  a  temporary  injunction  will  be  awarded  to  restrain  the 
further  erection  of  the  fence ;  but,  in  view  of  the  fact  that  tbe  statute  is 
a  recent  enactment,  and  that  its  validity  presents  a  new  question  in  this 
state,  the  determination  as  to  the  removal  of  the  part  of  the  fence  already 
erected  will  be  left  fop  the  decision  of  the  trial  court. 

Actian  by  Philip  Saperstein  against  Daniel  Berman.    Temporary  in- 
junction granted. 
Emanuel  Mehl,  of  Brooklyn,  for  plaintiff. 
Max  ti.  Kane,  of  Brooklyn,  for  defendant, 

CROPSEY,  J.  [1]  By  chapter  374,  Laws  of  1922,  which  became 
effective  March  30,  1922,  section  3  was  inserted  in  the  Real  Property 
Law  (Consol.  Laws,  c..50).    It  reads  as  follows: 

**Fence9  and  Structures^  When  Private  NiiUanee.  Whenever  the  owner  or 
lessees  of  land  shall  erect  or  shall  have  erected  thereon  any  fence  or  structure 
in  the  nature  of  a  fence  which  shall  exceed  ten  feet  in  height,  to  exclude  the 
owner  or  occupant  of  a  structure  on  adjoining  land  from  the  enjoyment  of 
light  or  air,  the  ovmer  or  occupant  who  shall  thereby  be  deprived  of  light  or 
air  shall  be  entitled  to  maintain  an  action  in  the  supreme  court  to  have  such 
fence  or  structure  adjudged  a  private  nuisance.  If  it  shall  be  so  adjudged  its 
continued  maintenance  may  be  enjoined.  This  section  shaU  apply  to  all  such 
existing  fences  or  structures  but  shall  not  apply  to  any  action  now  pending 
nor  i^all  It  preclude  the  owner  or  lessee  of  land  ,f rom  hereafter  improving  the 
same  by  the  erection  of  any  structure  thereon  in  good  faith." 

The  plaintiif's  property  adjoins  that  of  defendant's  wife.  Defend- 
ant's affidavit,  however,  speaks  of  it  as  his  property,  and  no  point  is 

^=»For  other  oatea  see  uime  topic  ft  KJSY-NUMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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made  of  the  fact  that  his  wife  is  not  a  defendant.  Evidently  the  de- 
fendant is  equally  responsible  with  his  wife  for  the  erection  of  the 
fence  in  question.  The  papers  and  the  photographs  show  the  fence  is 
huilt  close  to  the  dividing  line  between  the  properties,  and  extends  from 
the  ground  more  than  10  feet  in  the  air,  and  is  close  to  th^  side  of 
plaintiff's-  building,  in  which  there  are  windows.  The  fence  was  not 
completed  at  the  time  of  the  issuance  of  the  order  to  show  cause, 
which  contained  a  temporary  injunction.  It  is  evidently  the  intention 
of  defendant  ^o  erect  the  fence  above  the  height  of  the  plaintiff's 
windows.  The  fence  is  made  of  corrugated  tin  or  iron,  and  the  side 
of  it  towards  plaintiff's  property  is  painted  black.  The  other  side  is 
unpainted.  The  effect  of  the  fence  is  to  exclude  plaintiff  from  the  en-  . 
joyment  of  light  and  air;  and  that  it  was  built  for  that  purpose  seems 
plain,  notwithstanding  the  denials  of  the  defendant  and  his  wife.  The 
plaintiff's  papers  claim  that  he  has  an  easement  to  the  unobstructed  light 
and  air  in  his  side  windows  by  virtue  of  a  paper  claimed  to  have  been 
executed  by  a  former  owner  of  defendant's  property.  The  answering 
affidavits  indicate  there  can  be  no  merit  in  this  claim.  Upon  the  argu- 
ment of  the  motion  plaintiff's  counsel  said  he  did  not  base  his  right 
to  relief  upon  that  ground. 

The  general  rule  of  the  common  law  is  that  an  owner  may  build  what 
he  pleases  upon  his  own  property,  no  matter  what  the  effect  may  be 
upon  the  property  of  the  adjoining  owner,  and  that  it  is  immaterial 
what  his  motive  is  in  so  doing.  1  Ruling  Case  Law,  p.  399,  title  "Ad- 
joining Landowners,"  §  38.  But  notwithstanding  this  general  rule  a 
number  of  jurisdictions  have  refused  to  follow  it.  And  spite  fences, 
so-called,  have  been  declared  to  be  private  nuisances,  even  where  there 
was  no  statute  on  the  subject,  when  it  was  found  as  a  fact  that  they 
were  built  solely  with  the  wicked  purpose  of  injuring  the  adjoining 
owner  and  not  for  the  benefit  of  the  person  erecting  them,  Barger 
v.  Barringer,  151  N.  C.  433,  66  S.  'A.  439,  25  L.  R.  A.  fN.  S.)  831, 
19  Ann.  Cas.  472;  Burke  v.  Smith,  69  Mich.  380,  37  N.  W.  838;  Peek 
v.  Roe,  110  Mich.  52,  67  N.  W.  1080;  Norton  v.  Randolph,  176  Ala. 
381,  58  South.  283,  40  L.  R.  A.  (N.  S.)  129,  Ann.  Cas.  1915A,  714; 
Hibbard  v.  HalHday,  58  Okl.  244,  158  Pac.  1158,  L.  R.  A.  1916F.  903 ; 
Wilson  V.  Irwin,  144  Ky.  311,  138  S.  W.  373,  42  L.  R.  A.  (N.  S.)  722; 
Bush  V.  Mockett,  95  Neb.  552,  145  N.  W.  1001,  52  L.  R.  A.  (N.  S.) 
736.  The  cases  in  New  York  that  have  been  *found  on  this  subject 
are  mostly  old  ones  and  seem  to  adhere  to  the  common-law  rule.  Pick-, 
ard  V.  Collins,  23  Barb.  444,  458;  Mahan  v.  Brown,  13  Wend.  261,  28 
Am.  Dec.  461 ;  Phelps  v.  Nowlen,  72  N.  Y.  39,  28  Am.  Rep.  93 ;  Levy 
V.  Brothers,  4  Misc.  Rep.  48,  23  N.  Y.  Supp.  85 ;  Adler  v.  Parr,  34 
Misc.  Rep.  482,  70  N.  Y.  Supp.  255. 

The  question  here  presented  is:  What  is  the  effect  of  the  new 
statute?  Undoubtedly  it  is  applicable  to  the  facts  presented,  and  in 
the  circumstances  shown  it  gives  the  plaintiff  the  right  to  maintain  an 
action  to  have  the  fence  adjudged  a  private  nuisance  and  to  have  its 
continued  maintenance  enjoined.  But  defendant's  counsel  contends 
that  the  statute  is  unconstitutional;  that  it  deprives  a  landowner  of 
property  rights  without  making  compensation  therefor.  It  is  my  opin- 
ion, however,  that  the  statute  is  constitutional,  and  I  think  it  is  a 
proper  and  lawful  exercise  of  the  police  power.     Somewhat  similar 
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Statutes  have  been  enacted  in  a  number  of  the  states,  and  their  con- 
stitutionality has  been  uniformly  upheld.  The  reasons  for  so  holding 
arc  set  forth  at  length  in  those  opinions,  and  hence  need  not  be  stated 
here.  Rideout  v.  Knox,  148  Mass.  368,  19  N.  E.  390,  2  L.  R.  A.  81, 
122  Am.  St.  Rep.  560;  Healey  v.  Spaulding,  104  Me.  122,  71  Atl.  472; 
Horan  v.  Byrnes,  72  N.  H.  93,  54  Atl.  945,  62  L.  R.  A.  602,  101  Am. 
St.  Rep.  670;  Scott  v.  Wilson,  82  Conn.  289,  73  Atl.  781 ;  Karasek  v. 
Peier,  22  Wash.  419,  61  Pac.  33,  50  L.  R.  A.  345. '  Some  of  these  cases 
say  that  the  fence  must  be  practically  a  division  fence ;  that  is,  that  it 
must  be  on  or  close  to  the  line  of  the  property  of  the  person  who  seeks 
to  enjoin  it.  But,  if  that  be  necessary,  the  fence  in  question  here  is  so 
located.  Such  legislation  as  that  in  question  is  wholesome.  People 
should  not  live  merely  to  annoy  their  neighbors,  and  those  who  do 
things  solely  for  that  purpose  should  be  enjoined, 

[2]  Inasmuch  as  this  is  a  new  question  in  this  state,  I  will  not,  upon 
this  preliminary  motion,  require  the  fence  to  be  removed.  Whether  or 
not  that  shall  be  done  will  he  for  the  trial  court  to  decide.  At  the  pres- 
ent time  the  further  erection  of  the  fence  will  be  enjoined.  Ten  dollars 
costs  to  plaintiff.  ' 

'  Ordered  accordingly. 


<201  App.  Dly.  660) 

FREAR  V.  LEWIS  et  al. 

(Supreme  Court,  Appellate  Diyisioii,  Second  Hepartment.    Jtme  9,  1922.) 

1.  Attorney  and  elient  ^s»f90(4)-«EvldeHce  held  f^  chow  ptalntHPs  consent  to  dls- 

oontinonnce  was  in  fraud  of  attorney  and  aeeigneee. 

Byidence  that  plaintiff  had  contracted  to  give  his  attorney  one-fonrth  of 
the  amount  recovered  by  the  judgment,  that  the  attorney  had  rendered 
services  of  value  and  importance  in  prosecuting  the  action,  that  plaintiff 
had  also  assigned  other  interests  in  the  judgment  to  his  creditors,  subject 
to  a  sequestration' in  support  of  plaintiff's  wife's  claim  for  alimony,  and 
that  plaintiff  thereafter  signed  a  consent  to  discontinuance  of  the  action, 
stating  to  one  of  his  assignees  his  purpose  was  to  defeat  his  attorney's 
right  to  any  compensation,  held  to  show  that  the  consent  to  discontinuance 
was  in  fraud  of  the  rights  of  the  attorney  and  of  the  assignees. 

2.  Dismissal  and  nonsuit  4@=>I4,  IS— Right  to  discontinue  Is  not  absolute. 

Though  as  a  general  rule  the  party  commencing  an  action  may  discon- 
tinue as  of  right,  regardless  of  his  reasons  therefor,  the  right  to  discon- 
'  tlnue  is  not  absolute ;  but  it  is  necessary  to  obtain  the  consent  and  order 
of  the  court  permitting  a  discontinuance,  and  the  court  can  prevent  the 
consummation  of  a  scheme  to  defraud  by  means  of  such  discontinuance. 

3.  Attorney  and  ollent  <«<!S3l9a(2)— Court  has  inherent  power  to  prevent  discon- 

tinuance in  fraud  of  attorneys. 

Courts  have  inherent  powers  to  refuse  discontinuance  of  a  cause,  when 
thereby  the  rights  of  attorneys  under  their  contracts  with  their  clients 
would  be  defeated,  if  the  attempted  discontinuance  is  intended  to  defraud 
the  attorneys,  in  which  case  the  court  will  permit  the  litigation  to  be  con- 
tinued by  the  attorney. 

4.  Action  ^=»35— Attorney  and  client  ^=9190(2)— Statutory  remedies  given  attor- 

ney are  oumulative  as  to  right  to  prevent  discontinuance. 

The  statutory  remedies  given  an  attorney  by  Judiciary  Law,  S  475,  are 
not  exclusive,  but  are  cumulative  of  the  remedy  under  the  inherent  power 
of  the  court  to  prevent  a  discontinuance  in  fraud  of  the  attorney's  rights; 
and  such  discontinuance  can  he  prevented  where  the  client  is  insolvent 
and  there  is  no  showing  he  received  any  compensation  for  the  discontinu- 
ance to  which  the  statutory  lien  could  attach. 
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5.  Disinfs$al  and  nomuft  ^=o20— Court,  In  rttllag  on  propriety  of  dfoeoatlnuano** 
can  consider  rights  of  those  not  parties  to  the  aotion. 

The  court,  in  considering  the  propriety  of  permitting  a  discontinuance, 
can  consider  its  effect  on  the  rights  of  those  not  parties  to  the  record,  such 
as  assignees  of  In'^erests  in  the  judgment,  who  will  be  defrauded,  if  the 
discontinuance  Is  permitted. 

Appeal  from  Supreme  Court,  Eangs  County, 

•Action  by  Frank  B.  Frear  against  Alfred  H.  Lewis  and  others. 
From  an  order  denying  plaintiff's  motion  to  discontinue  the  action 
without  costs,  on  the  ground  that  it  would  be  in  fraud  of  the  rights 
of  plaintiff's  attorney,  J.  Noble  Hayes,  defendant  Alfred  H.  Lewis 
appeals.    Affirmed. 

The  following  is  the  opinion  of  M.  H.  Hirschberg,  official  referee: 

The  defendant  Alfred  H.  Lewis  moved  at  the  Special  Term  of  the  Supreme 
Court,  Kings  County,  Hon.  James  C.  Van  Siclen»  Justice  Presiding,  for  an 
order  discontinuing  this  action,  without  costs,  on  a  consent  to  discontinuance 
signed  by  the  plaintiff  March  12,  1919.  The  discontinuance  was  opposed  by 
the  plaintiff's  attorney,  J.  Noble  Hayes,  as  in  fraud  of  his  rights  under  a 
contingent  contract  for  compensation  for  legal  services  performed  in  the 
action.  The  affidavits  of  the  plaintiff's  daughter,  Mrs.  Mildred  L.  Weatherby, 
and  of  a  New  Jersey  attorney,  Paul  G.  Roder,  each  assignees  of  a  portion  of 
plaintlfTs  Interest  in  the  subject-matter  of  the  cause  of  action,  were  also  sub- 
mitted in  opposition  to  the  discontinuance. 

On  May  20,  1919,  the  Special  Term  made  an  order  referring  the  matter 
to  me  as  official  referee,  to  take  such  testimony  as  might  be  offered  by  the 
parties  and  to  report  the  same,  with  my  opinion  on  the  question  ''whether 
the  aforementioned  consent  to  the  discontinuance  of  the  above-entitled  action 
made,  executed,  and  acknowledged  by  the  plaintiff  on  the  12th  day  of  March, 
1919,  and  delivered  to  the  defendant^  was  given  by  the  plaintiff  and  acc^ted 
by  the  defendant  in  fraud  of  the  rights  of  J.  Noble  Hayes  as  attorney  for 
the  plaintiff,  and  the  rights  of  others  claiming  an  interest  In  the  plaintiff's 
cause  of  action."  Prior  to  the  making  of  this  order  of  reference  the  case 
had  been  referred  to  me  as  such  official  referee,  to  take  &nd  state  the  accounts 
between  the  parties,  and  it  was  while  such  reference  was  pending  before  me, 
and  before  the  taking  of  testimony  therein,  that  the  plaintilTs  consent  to 
discontinuance  was  produced  by  the  defendant's  attorney  and  the  motion  for 
a  discontinuance  made,  and  that  matter  referred  to  me  for  a  preliminary  re- 
port thereon. 

Consequently  no  testimony  has  been  taken  on  the  matter  of  the  stating 
of  the  accounts  between  the  parties,  but  I  have  taken  such  testimony  from  time 
to  time  as  the  parties  have  offered  on  the  question  presented  by  the  attempt  to 
discontinue,  and  that  matter  has  only  recently  been  finally  submitted  to  m^  by 
the  parties.  On  that  hearing  there  also  appeared  before  me  one  Thomas  S. 
Doughty,  as  attorney  for  the  plaintiff's  former  wife,  and  filed  a  certified  copy 
of  an  order  of  the  Supreme  Court,  of  this  state  purporting  to  sequestrate  and 
attach  any  Interest  possessed  by  the  plaintiff  in  the  subject-matter  of  this  ac- 
tion on  account  of  the  said  former  wife's  unpaid  alimony  and  he  objected  to 
the  consummation  of  the  said  discontinuance  as  a  fraud  upon  said  former 
wife's  rights.  Neither  the  plaintiff  nor  any  witness  in  support  of  the  good 
faith  of  the  consent  to  discontinuance  were  produced  upon  tiie  hearings.  .  The 
testimony  of  those  questioning  the  good  faith  of  this  proposed  discontinuance 
Is  therefore  uncontradicted. 

The  action  was  Instituted  on  or  about  January  29,  1910,  for  an  accounting 
of  the  partnership  affairs  of  the  firm  of  Lewis  &  Frear.  Prior  to  that  time, 
and  during  a  number  of  years,  the  plaintiff  and  the  defendant  Lewis  had  con- 
ducted as  such  firn>  a  lucrative  fire  insurance  agency  and  brokerage  business, 
with  ofiices  In  Brooklyn ;  but,  dissentions  arising  between  them,  Lewis  sought 
to  dissolve  the  firm,  and  formed  a  new  partnership  with  the  defendant  Gen- 

dt=»For  other  cases  see  same  topic  ft  KB7- NUMBER  in  all  Key-Numbered  Digests  ft  Indexea 
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dar,  under  thd  firm  name  of  Lewis  &  Gendar.  Tbe  plaintiff  tben  retained  Mr. 
Hayes,  and  instituted  this  action  against  his  former  partner,  Lewis,  and 
against  Oendar,  for  an  accounting.  Mr.  Hayes'  original  retainer  with  the 
plaintiff  was  on  a  quantum  meruit,  but  during  the  course  of  the  litigation,  and 
on  January  5,  1912,  the  f<^lowlng  written  contract  was  executed  between 


"Frear  ▼.  Lewis  and  Gendar. 

"This  agreement,  entered  into  this  5th  day  of  January,  1912,  witneeseth  that, 
for  and  in  consideration  of  professional  services  heretofore  rendered  in  the 
above-entitled  «ction,  pending  in  the  Supreme  Court  of  Kings  County  for 
a  partnership  accounting  and  services  agreed  to  be  rendered  by  J.  Noble 
Hayes,  Esq.,  as  my  attorney  and  counsel  in  the  further  prosecution  of  the 
said  suit  up  to  the  trial  and  entry  of  Judgment  therein,  I  hereby  assign  to 
said  Hayes  one-fourth  (^)  of  any  sum  that  I  may  recover  on  account  of 
said  claim  or  suit  against  the  defendants  or  either  of  them,  howsoever,  either 
by  settlement  or  Judgment 

Dated  this  5th  day  of  January,  1912.  J.  Noble  Hayes. 

"Ftank  B.  Frear. 

"Witness  by  Edwin  Vandewater." 

The  action  was  tried  at  the  Special  Term,  Kings  County,  April,  1913,  and 
Judgment  entered,  dissolving  the  partnership  of  Lewis  ft  Frear,  but  holding 
that  the  good  will  of  the  firm  was  of  no  value,  and  directing  that  the  partner's 
accounts  be  settled  before  a  designated  official  referee  in  Kings  county.  The 
plaintiff  appealed,  and  on  the  appeal  succeeded  in  obtaining  a  modification  of 
the  interlocutory  Judgment  and  findings  to  the  effect  that  the  good  will  was 
of  some  value,  and  awarding  the  plaintiff  costs,  payable  from  the  assets 
of  the  firm,  if  any.  See  Frear  v.  Lewis,  166  App.  Div.  210,  151  N.  T.  Supp. 
486. 

In  1915  the  case  was  again  before  the  Appellate  Division  on  an  appeal  by 
the  defendant  Lewis  from  an  order  permitting  an  inspection  of  the  books  and 
papers  of  the  firms  of  Lewis  ft  Frear  and  Lewis  ft  Gendar  for  the  purposes 
of  said  reference,  and  the  court  reversed  the  order  as  unnecessary,  in  view  of 
the  fact  that  the  books  could  be  produced  before  the  referee  by  subpoena  duces 
tecum.    See  Frear  v.  Lewis,  170  App.  Div.  598. 156  N.  Y.  Supp.  794. 

Thereafter  hearings  were  had  before  an  official  referee  in  Kings  county,  and 
the  referee  ultimately  held  that  the  good  will  was  only  worth  4he  sum  of 
11,100,  being  the  average  of  one  month's  profits  during  the  latter  part  of  the 
existence  of  the  partnership,  and  that  the  plaintiff  was  indebted  to  the  de« 
fendant  Lewis  in  a  large  sum.  as  a  balance  on  account  The  plaintiff  success- 
fully 0K)08ed  the  confirmation  of  this  report  at  a  Special  Term  of  the  Supreme 
Coi^  Hon.  Russell  Benedict,  Justice  presiding.  Judge  Benedict  wrote  an 
opinion  sustaining  the  plaintiiTs  contentions  regarding  the  proper  method 
of  appraising  the  value  of  the  good  will  of  the  firm  of  Lewis  ft  Frear,  and 
ultimately  the  order  was  made  referring  the  case  to  me,  to  take  and  state  the 
accounts  of  the  parties. 

It  will  readily  be  seen,  from  the  foregoing  statement  of  tbe  history  of  this 
litigation,  that  the  plaintiff's  attorney  had  performed  services  of  substantial 
value  in  a  bitterly  contested  and  extremely  protracted  litigation,  and  had 
succeeded  in  some  of  his  contentions  on  behalf  of  his  client,  at  the  time  that 
the  client  and  the  defendant  Lewis  soug>  t  to  discontinue  the  litigation  on  the 
plaintiff's  consent  It  appears  beyond  question  from  the  testimony  taken  be- 
fore me  that  the  i^alntlff  Is  financially  irresponsible.  His  wife  had  obtained 
a  divorce  from  him  ahd  a  Judgment  for  alimony  at  the  rate  of  $10  a  week  in 
1900,  and  with  the  exception  of  $700  obtained  by  her  from  the  proceeds  of  a 
judgment  recovered  by  plaintiff  against  Lewis  in  1913,  she  has  been  unable  to 
collect  anything  on  account  of  that  claim.  She  is  a  hopeless  invalid,  and 
apparently  her  only  hope  of  ever  realizing  anything  upon  the  large  accumulat- 
ed arrearage  of  unpaid  alimony  is  through  proceedings  against  plalntifTs  in- 
terest in  any  Judgment  that  may  be  recovered  in  this  action,  if  the  action  is 
successfully  prosecuted  to  Judgment  against  the  defendants. 

February  28,  1916»  plaintiff  made  an  agreement  in  writing  with  one  Paul 
Boder,  a  counselor  at  law  of  Newark,  N.  J.,  whereby;  in  consideration  of 
professional  services  theretofore  performed  by  Roder  for  plaintiff,  and  moneys 
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theretofore  loaned  by  Roder  to  plaintiff,  the  plaintiff  sold  and  assi^ed  to 
Roder  25  per  cent  of  his  interest  in  the  subject-ntatter  of  this  litigation. 
This  assignment  recognized  Mr.*  Hayes'  25  per  cent,  contingent  agreement, 
%Hid  specificallj  mentioned  plaintiff's  "indiscretions  and  loose  personal  habits." 
'December  14,  1916,  plaintiff,  by  instrument  in  writing,  assigned  and  sold  on 
like  consideration  to  Roder  95  per  cent,  of  his  interest  in  the  subject-matter  of 
this  litigation,  specifically  retaining  5  per  c^nt.  for  himself,  and  by  agree- 
ment dated  the  same  day  Roder  agreed  to  pay  to  plaintiff  45  per  cent,  of 
any  money  received  by  Roder  on  final  judgment  or  settlement  in  this  case. 
'  Subsequently  Roder  executed  an  assignment  of  all  the  interest  acquired  by 
him  from  the  plaintiff  under  the  documents  of  February  28,  1916,  and  Decem- 
ber 14,  1916,  to  the  plaintiff's  daughter,  Mrs.  Mildred  L.  Weatherby;  she 
agreeing  in  said  instrument  to  pay  Roder  a  reasonable  sum  for  his  pro- 
fessional services  rendered  to  and  money  loaned  the  plaintiff,  such  payment 
to  be  out  of  any  moneys  that  she  might  recover  on  such  assignment.  This 
assignment  of  Roder  to  Mrs.  Weatherby  was  made  subject  to  Mr.  Hayes'  at- 
torney's lien,  and  to  the  claim  of  plaintiff's  wife  in  her  sequestration  pro- 
ceeding to  collect  her  alimony,  and  also  subject  to  Roder's  agreement  to  pay 
plaintiff  45  per  cent  of  any  money  received  by  Rioder  on  the  original  as- 
signment. 

i  Plaintiff's  attorney,  Hayes,  during  the  10  years  of  this  litigation,  culminating 
in  the  decision  made  by  Justice  Benedict  in  the  plaintiff's  favor  for  the 
^appraisal  of  the  good  will  of  the  partnership  of  Lewis  &  Frear,  and  for  an 
accounting  between  plaintiff  and  defendants,  not  only  never  received  any  pay 
for  services  on  behalf  of  the  plaintiff,  but,  owing  to  plaintiflTs  neglect,  was 
forced  to  advance  a  substantial  amount  for  disbursements  in  the  action.  These 
disbursements  are  included  in  the  sum  of  $523.27  costs  and  disbursements 
awarded  plaintiff  by  the  Appellate  Division,  payable  from  the  assets  of  the 
firm,  if  any,  and  will  be  released,  if  the  proposed  discontinuance  is  consum- 
mated. It  was  after  this  decision  in  the  plaintiff's  favor,  and  while  the 
base  was  pending  before  me,  but  before  the  taking  of  testimony,  that  the 
defendant's  attorney  produced  the  plaintiff's  consent  to  discontinuance,  and 
moved  at  Special  Terte  for  an  order  permitting  the  discontinuance  of  the 
kiction,  without  costs. 

It  is  quite  evident,  from  the  testimony  taken  before  me,  that  the  granting 
bf  that  motion  will,  in  view  of  .the  plaintiff's  financial  condition,  deprive  his 
attorney.  Mr.  Hayes,  not  only  of  any  conipensation  for  his  10  years'  services 
In  this  litigation,  but  of  any  reimbursement  for  the  expenditures  that  he  has 
advanced  on  behalf  of  the  plaintiff  in  this  action.  The  evidence  not  only 
established  the  fa6t  of  plaintiff's  financial  in;esponsibility,  but  it  also  es- 
tablished the  fact  that  he  has  been  a  confirmed  dipsomaniac,  a  person  de- 
scribed in  his  own  signed  agreement  of  assignment  to  Roder  of  "indiscre- 
tions and  loose  personal  habits,"  and  while  it  did  not  show  him  to  have  been 
insane,  or  of  complete  mental  irresponsibility,  it  did  conclusively  establish 
that  he  is  a  person  of  such  mental  aberrations,  due  to  loose  personal  habits, 
as  to  warrant  great  hesitancy  on  the  court's  part  in  giving  effect  to  a  consent 
of  discontinuance  under  the  circumstances  of  this  case,  in  the  absence  of  any 
evidence  or  explanation  tending  to  show  the  good  faith  of  the  consent,  and 
when  the  consent  is  of  no  apparent  benefit  to  the  plaintiff's  interest,  and 
will  only  operate  to  defraud  his  attorney  of  compensation  and  reimbursement 
for  advances,  and  also  the  plaintiff's  bona  fide  assignees  of  any  return  on 
their  assignments. 

There  is  nothing  in  the  record  to  show  whether  plaintiff  received  or  was 
promised  any  compensation  in  return  for  his  signature'  to  the  consent  to  re- 
linquish his  action.  Mr.  Roder  testified  that  plaintiff  told  him  "that  he  would 
discontinue  the  suit  for  the  mere  satisfaction  that  Mr.  Hayes  wouldn't  get 
anything  out  of  it";  that  plaintiff  said  he  "was  going  to  get  square  with 
Hayes" ;  that  he  was  going  to  try  and  settle  it,  so  that  Mr.  Hayes  "wouldn't 
get  anything  out  of  It" ;  that  he  was  tired  with  delays  that  had  been  caused 
In  the  matter,  and  blamed  Mr.  Hayes  for  such  delays,  and  was  going  to  get 
square  with  Mr.  Hayes  and  settle  the  suit  any  way  he  could.  There  is  no 
contradiction  of  that  testimony,  and  the  record  shows  that  the  feeling  «11oc:p(1 
by  plaintiff  towards  his  attorney  was  unwarranted.    Roder  also  testified  that 
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at  Other  times  plaintiff  said  he  expected  to  get  $5»000  if  he  signed  a  consent 
to  a  discontinuance  of  the  action  when  the  action  was  dismissed,  and  asked 
Roder  if  he  would  take  $2,000  or  $2,S0O  for  his  assigned  interest,  to  which 
Roder  replied  that,  when  the  plaintiff  received  any  money,  he  could  come  in 
and  talk  business. 

When  Roder  learned  definitely  ftom  plaintiff  that  plaintiff  had  executed  the 
consent,  he  protested  to  the  plaintiff  that  such  action  was  a  fraud  of  his 
(Roder's)  rights,  and  requested  plaintiff  to  write  a  letter  to  defendant  Lewis 
and  his  attorney,  withdrawing  the  consent.  It  was  at  this  time  that  plaintiff 
told  Roder  that  he  had  executed  the  consent  for  the  purpose  of  depriving 
Hayes  of  his  compensatloD.  Roder  testified  that  plaintiff  wrote  and  signed  a 
letter  to  defendant  Lewis,  withdrawing  the  consent,  and  promised  to  mail  it, 
and  that  plaintiff  told  him  the  next  day  that  he  had  mailed  it.  Mrs.  Weather- 
by  testified  that  plaintiff  told  her  he  was  afraid  to  withdraw  his  consent  to 
discontinue.  He  first  denied  to  her  that  he  had  executed  the  consent,  then 
admitted  its  execution,  stating  he  had  subsequently  mailed  a  letter  to  revoke 
it,  but  that  he  would  have  to  let  it  stand. 

During  upwards  of  six  weeks  after  the  date  of  execution  of  this  consent  of 
discontinuance,  it  appears  from  the  testimony  that  plaintiff  consulted  and 
worked  with  his  attorney,  Hayes,  in  preparing  for  the  trial  before  me.  Ond 
day,  however,  Hayes  testified  he  received  a  telephone  call  from  his  client,  whd 
talked  incoherently,  as  though  drunk,  and  said  he  did  not  know  whether  hd 
would  go  on  with  the  case  or  not  Hayes  told  him  to  see  him  at  his  ofllcei 
but  plaintiff  never  came  there,  and  Hayes  has  not  seen  him  since.  Thereafter 
Hayes  telephoned  defendant,  and  defendant's  lawyer  and  was  Informd  that 
the  lawyer  has  the  plaintiff's  consent  to  discontinuance.  Neither  the  defends 
ant  nor  his  attorney  would  explain  how  the  consent  had  been  obtained. 

[1]  It  seems  to  me  that  there  can  be  no  question,  on -this  record,  but  that 
the  consent  to  discontinue  was  delivered  by  the  plaintiff  and  accepted  by  the 
defendant  Lewis  in  fraud  of  the  rights  of  the  plaintiff's  attorney  and  of  the 
rights  of  the  plaintifTs  assignees.  Whether  executed  by  the  plaintiff  for  the 
purpose,  expressed  in  his  undenied  admission  to  Roder,  of  preventing  his  at^ 
tomey  receiving  compensation,  or  in  consideration  of  some  undisclosed  amount 
paid  or  promised,  the  result  of  the  consent,  if  permitted  by  the  court  to  be4 
come  effective,  will  be  to  deprive  the  plaintiff's  attorney  of  his  costs  and  com^' 
pensation,  and  to  prevent  the  plaintiff's  assignees  from  realizing  on  the  a^ 
tignment.  No  explanation  consistent  with  good  faith  has  been  vouchsafed 
by  the  defendant  Lewis  or  his  attorney  for  the  secret  retention  until  after  thd 
protest  made  by  plaintiff's  attorney  to  the  defendant  Lewis  and  his  attoW 
ney.  Under  the  circumstances,  I  am  of  opinion  that  the  discontinuance  should 
not  be  sanctioned  by  the  court. 

[2]  It  is,  of  course,  well  settled,  as  urged  by  counsel  for  defendants,  that 
as  a  general  rule  a  party  who  has  commenced  an  action  may  discontinue  as 
of  right,  and  that  his  reasons  for  such  discontinuance  are  not  ordinarily  of 
concern  to  the  court.  Andrewes  v.  Haas,  214  N.  Y.  255,  258.  108  N.  B.  423,  8 
A.  L.  R.  458;  Matter  of  Butler,  101  N.  Y.  8Q7,  4  N.  B.  518;  Valentine  v. 
Valentine,  134  App.  Div.  664,  119  N.  Y.  Supp.  426.  The  right  to  discon- 
tinue is,  however,  not  absolute.  It  Is  necessary  to  obtain  the  consent  and 
order  of  the  court  permitting  the  discontinuance,  and  the  court  has  con- 
trol over  litlgntions  on  its  calendar  sufl[iclent  to  prevent  the  consummation  of 
any  scheme  that,  under  guise  of  settlement,  will  operate  to  cheat  one  of  its 
officers  out  of  his  compensation  for  faithful  service.  Under  such  drcum^ 
stances,  it  has  been  said  the  court  ••may  properly  withhold  its  aid  from  those 
who  seek  by  furtive  means  to  perpetrate  a  wrong  under  the  cover  of  a  com- 
promise." National  Exliibition  CJo.  v.  Crane,  167  N.  Y.  505,  509,  60  N.  B.  768; 
769- 

[31  Our  courts  have  invariably  refused  to  sanction  dishonest  efforts  by 
clients  to  settle  or  discontinue  litigations  for  the  purpose  of  defrauding  at- 
torneys of  their  costs  or  compensation,  and  have  frequently,  not  only  denied 
permission  to  discontinue  based  on  such  settlements,  but  have  permitted  the 
attorney,  upon  a  showing  of  proper  facts,  to  continue  the  litigation  for  tlie 
collection  of  costs  and  compensation.  This  the  courts  have  permitted,  not  on 
the  prindple  of  a  lien,  because  prior  to  statute  the  attorney  had  no  lien  before 
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Judgment,  nor  npon  the  theory  that  his  services  had  produced  for  the  client  the 
money  paid  in  settlement,  because  occasionally,  as  here,  it  could  not  be  shown 
that  any  money  had  been  paid  or  promised.  The  courts,  in  the  exercise  of  in- 
herent power  over  pending  litigations  and  the  parties  thereto,  invented  this 
method  of  circumventing  attempts  to  cheat  or  defraud  the  attorneys  who  were 
their  officers  and  under  their  control  (Goughlin  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  71 
N.  Y.  443,  27  Am.  Rep.  75),  and  the  right  to  refuse  the  discontinuance  and 
to  permit  the  attorney  to  continue  the  litigation  was  established  at  least  as 
early  as  the  time  of  Lord  Mansfield,  and  has  continued  unimpaired  to  onr 
own  day  (CoughUn  v.  New  York,  O.  &  H.  R.  R.  Co.,  71  N.  Y.  443,  447,  448,  27 
Am.  Rep.  76;  National  Exhibition  Co.  v.  Crane,  167- N.  Y.  508,  60  N.  m  768; 
Pilkington  v.  Brooklyn  Heights  -Rl  R.  Co.,  49  App.  Div.  22,  63  N.  Y.  Supp. 
211 ;  Rochfort  v.  MetropoUtan  Street  R.  Co.,  60  App.  Div.  261,  63  N.  Y.  Supp. 
1036 ;  Matter  of  Evans,  58  App.  Div.  502,  505,  69  N.  Y.  Supp.  482 ;  Randall  v. 
Van  Wagenen.  115  N.  Y.  527,  532,  22  N.  E.  361,  12  Am.  St.  Rep.  828;  Astrand 
V.Brooklyn  Heights  R.  Co.,  24  Misc.  Rep.  92,  53  N.  Y.  Supp.  294,  affirmed  34 
App.  Div.  624,  54  N.  Y.  Supp.  1095 ;  Hart  v.  Mayor,  etc.,  of  New  York,  69  Hun, 
237,  23  N.  Y.  SuK>.  555,  affirmed  139  N.  Y.  610.  35  N.  E.  204). 

[4]  Defendant's  counsel  urges  that  since  the  statute  of  1899  (Laws  1899,  e. 
61,  amending  Code  Civ.  Proc.  S  66),  the  provisions  of  former  section  66  of  the 
Code  of  Civil  Procedure,  now  section  475  of  the  Judiciary  Law  (Consol.  Laws, 
c.  30),  or  a  suit  in  equity  to  foredose  the  attorney's  lien,  are  the  exclusive 
remedies  open  to  an  attorney  whose  client  seeks  to  defraud  him  by  dishonest 
settlement  or  discontinuance.  I  cannot  agree  with  the  view  that  the  Increase 
of  the  attorney's  remedies  by  statute  has  deprived  the  court  of  its  Inherent 
power  in  a  proper  case  of  affording  the  attorney  the  relief  of  continuing  the 
original  litigation.  I  am  cited  to  no  authority  so  holding,  and  that  such  is 
not  the  law  would  seem  to  follow  from  the  fact  that  such  relief  has  been  per- 
mitted by  the  courts  since  the  statutory  enactment  See  Rochfort  v.  Metro* 
politan  Street  R.  Co.,  supra. 

It  is  true  that  in  Flscher-Hansen  v.  Brooklyn  Heights  R.  Co.,  173  N.  Y. 
492,  66  N.  E.  395,  the  court  said  that  the  prosecution  of  the  orighial  action 
to  judgment  by  the  attorney  in  his  own  behalf  was  clumsy  and  illogical 
because  it  authorized  the  trial  of  a  dead  lawsuit  in  the  interest  of  one  who 
never  owned  the  claim  upon  which  it  was  founded,  and  that  in  Smith  v.  Acker 
Process  Co.,  102  App.  Div.  170,  92  N.  Y.  Supp.  351,  the  Fourth  Department 
of  the  Appellate  Division  expressed  the  view  that  since  the  Fischer-Hans^ 
Case  the  court  would  not  favor  the  continuance  of  the  original  action  for  the 
benefit  of  the  attorney.  Neither  of  those  cases,  however,  nor  any  cited  by  the 
learned  counsel  for  the  defendants,  is  authority  for  the  doctrine  that  the  courts 
have  no  longer  the  power  upon  proper  facts  to  permit  the  attorney  to  continue 
the  original  action.  On  the  contrary,  the  court  in  the  Fischer-Hansen  Case  ex- 
pressly  stated  that  the  statutory  remedy  was  cumulative  and  not  exclusive 
(see,  also,  Matter  of  Atterbury,  222  N.  Y.  355,  360,  118  N.  E.  858)  and  that  the 
attorney's  right  to  conttnue  the  litigation  "may  still  be  resorted  to"  (173  N.  Y. 
499,  66  N.  B.  397).  In  Smith  v.  Acker  Process  Co.,  supra,  the  existence  of  three 
distinct  remedies  was  expressly  recognized,  viz.:  (1)  The  continuance  of  the 
original  action  to  judgment  by  the  attorney ;  (2)  a  proceeding  under  section  66, 
Code  of  Civil  Procedure,  now  section  475,  Judiciary  Law;  and  (3)  a  suit  in 
equity  to  foreclose  the  lien,  although  the  court  did  express  the  view  that,  since 
the  Fischer-Hansen  Case,  it  would  **rarely,  if  ever,"  permit  the  continuance  of 
the  original  action  for  the  attorney. 

The  facts  and  circumstances  in  the  case  at  bar  would  seem  to  constitute 
an  Instance  where  the  court  might  properly  permit  the  continuance  of  the 
action.  The  client  is  insolvent,  and  it  has  not  been  shown  that  any  sum  was 
paid  or  promised  in  consideration  of  the  consent  to  discontinue,  which  consent, 
according  to  the  undeuied  admissions  of  the  client,  was  given  for  the  sole 
purpose  of  defrauding  the  attorney.  It  surely  is  not  obligatory  on  the  court 
to  remit  its  officers  to  a  futile  action  on  a  quantum  meruit  against  the  in- 
solvent client,  or  to  a  vain  foreclosure  of  a  lien  that  has  attached  on  nothing 
of  value. 

[6]  It  would  seem,  also,  that  the  court,  in  considering  the  propriety  of  per- 
mitting the  proposed  discontinuance,  might  consider  the  effect  upon  the  rights 
of  those  not  parties  to  the  record,  who  will  be  defrauded,  if  the  discontinuance 
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l8  permitted.  In  Levey  v.  Levey,  88  Misc.  Rep.  315,  318,  150  N.  T.  Supp.  610, 
Justice  Benedict  intimates  that  the  court  may  refuse  to  sanction  a  discontinue 
ance  *'in  exceptional  cases,  where  substantial  rights  of  others  have  accrued, 
and  injustice  will  be  done  to  them  by  permitting  the  discontinuance,"  citing 
a  note  to  Beadleston  v.  Alley,  4  Sllvemail,  595,  602,  where  the  case  of  Dryer 
T.  Shevaller,  59  Hun,  620,  15  N.  Y.  Supp.  157,  is  cited  to  the  effect  that  "the 
court  will  set  aside  a  settlement  and  discontinuance  of  an  action,  to  prevent 
the  perpetration  of  a  manifest  fraud  upon  one  not  a  party  of  record." 

The  order  of  reference  merely  directs  that  I  take  such  testimony  as  may  be 
offered  by  the  parties  on  the  question  whether  the  consent  to  discontinuance 
was  given  by  the  plaintiff  and  accepted  by  the  defendant  In  fraud  of  the 
rights  of  the  plaintiff's  lawyer,  J.  Noble  flayes,  and  of  others  claiming  an  in- 
terest in  the  plaintiff's  cause  of  action.  Many  other  matters  have  been  argued 
by  respective  counsel  in  the  voluminous  briefs  submitted  to  me  and  have 
been  covered  in  proposed  findings  submitted  by  Mr.  Hayes. 

I  deemed  my  power  under  the  order  of  reference,  however,  limited  to  the 
precise  terms  bf  the  order  of  reference,  and  have  accordingly  submitted  my 
report  herewith,  only  passing  upon  the  submitted  question,  and  only  finding 
that  the  said  consent  was  given  by  the  plaintiff  and  accepted  by  the  defend- 
ant In  fraud  of  the  rights  of  plaintiiTs  attorney,  and  of  the  assignees  of  part 
of  plaintiff's  cause  of  action,  and  will  operate  detrimentally  to  the  collection 
of  plaintiff's  wife's  Judgment  for  alimony. 

Tht'  effect  of  such  findings,  if  sustained  by  the  court,  as  well  as  the  other 
questions  argued  by  counsel,  are  for  determination  of  the  Special  Term  ex- 
clusively.   See  Woodward  v.  Musgrave.  14  App.  Div.  291,  43  N.  Y.  Supp.  830. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  YOUNG,  JJ. 

Andrew  F.  Van  Thun,  Jr.,  of  Brooklyn  (Robert  H.  Elder,  of  New 
York  City,  of  counsel),  for  appellant. 

Frederick  W.  Girdner,  of  New  York  City,  for  respondent. 

J.  Noble  Hayes,  pf  New  York  City,  for  Weatherby  and  Frear. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
upon  the  opinion  of  Hon.  M.  H.  Hirschberg,  official  referee. 


CJOl  App.  Dlv.  662) 

In   re   NATIONAL   TEMPERANCE   LIFE   INS.  SOC. 

(Supreme  Conrt,  Appellate  DiviBion,  Second  Department    June  9,  1922.) 

Insurance  ^=»708— Claims  for  examining  aplilioants  for  benefit  Insurance  cannot 
be  paid  from  mortuary  fund. 

The  insurance  reserves  of  a  beneflcial  society  had  been  impaired  by 
using  the  benefit  funds  for  expenses.  The  shortage  was  made  good  by  the 
officers  and  directors,  and  the  assets  of  the  society  were  taken  over  by  an- 
other society,  under  a  contract  providing  for  continuation  of  the  life  in- 
surance benefits  of  the  certificates,  and  providing  that  the  other  society 
vrould  pay  from  the  assets  received  the  net  contributions  of  members  of 
the  first  society  who  did  not  accept  the  contract,  ffeld  that,  in  view  of 
Insurance  Law,  S  233,  subd.  4,  providing  that  the  laws  of  a  society  for 
payment  by  members  should  state  the  proportion  thereof  which  might  be 
used  for  expenses,  and  no  part  of  the  money  collected  for  mortuary  or 
disability  purposes  should  be  used  for  expenses,  a  claim  against  the  first 
society  for  examining  applicants  for  insurance  therein,  being  an  item  of 
expense,  could  not  be  paid  from  the  depleted  mortuary  fund,  and  therefore 
the  other  society  was  not  chargeable  therewith. 

'or  other  cases  see  same  toDlc  &  KET-NUMBER  in  all  Kex-Numbered  Digests  &  Indexes 
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Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  the  People  of  the  State  of  New 
York,  by  Jesse  S.  Phillips,  as  Superintendent  of  Insurance,  for  an 
order  to  take  possession  of  the  property,  etc.,  of  the  National  Temper- 
ance Life  Insurance  Society.  From  an  order  of  the  Special  Term, 
resettling  a  former  order  of  the  court,  dated  March  8,  1921,  the  Ameri- 
can Life  Society  of  New  York  appeals.    Reversed,  and  motion  denied. 

Argued  before  BLACKMAR,  P.  J„  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ, 

'    Miles  M.  Dawson,  of  New  York  City,  for  appellant. 
John  B.  Warner,  of  Brooklyn,  for  respondent  Warner. 

JAYCOX,  J.  The  National  Temperance  Life  Insurance  Society  is 
a  fraternal  benefit  society,  organized  and  authorized  to  do  business  un- 
der  article  7  of  the  Insurance  Law  of  the  state  of  New  York  (Consol. 
Laws,  c.  28).  It  commenced  business  on  September  11,  1914.  The 
society  was  examined  by  the  insurance  department  as  of  December  31, 
1917.  It  was  found  that  the  insurance  reserves  of  the  society  had 
been  impaired  by  using  the  benefit  funds  for  expenses.  This  shortage 
was  made  good  by  the  officers  and  directors.  On  December  31,  1919, 
the  National  Temperance  Life  Insurance  Society,  pursuant  to  a  con- 
tract providing  for  the  continuation  of  the  life  insurance  benefits  of 
the  certificates,  turned  over  to  the  American  Life  Society  all  its  assets. 
The  contract  provided  that  the  American  Life  Society  would  pay  the 
net  contributions  of  members  from  the  assets  received,  who  did  not  ac- 
cept the  contract.  The  contract  was  approved  by  the  superintendent  of 
insurance  on  January  23,  1921. 

An  order  was  duly  made  dissolving:  the  National  Temperance  Life 
Insurance  Society,  and  directing  the  superintendent  of  insurance  to 
forthwith  take  possession  of  the  property  and  liquidate  the  business  of 
said  insurance  society  pursuant  to  the  provisions  of  section  63  of  the 
Insurance  Law  of  this  state.  See  Insurance  Law,  §  63,  added  by  Laws 
1909,  c.  300,  as  amended  by  Laws  1912,  c.  217;  Laws  1913,  c.  29 
and  Laws  1918,  c.  19.  A  liquidator  was  appointed,  who  immedi- 
ately took  possession  of  the  company.  He  published  the  necessary 
notices  for  the  presentation  of  claims.  No  assets  of  the  National 
Temperance  Life  Insurance  Society  came  into  the  hands  of  the  liquida- 
tor. All  the  assets  of  that  company  were  taken  by  the  American  Life 
Society  under  and  pursuant  to  its  contract  with  the  National  Temper- 
ance Life  Insurance  Society.  The  total  assets  thus  transferred 
amounted  to  $12,415.64.  The  expenses  of  the  liquidation  have  been 
paid  by  the  American  Life  Society. 

The  only  claim  presented  to  the  liquidator,  except  those  of  the  non- 
consenting  policy  holders,  is  the  claim  in  controversy  here.  This  claim 
was  presented  by  Horace  S.  Warner,  M.  D.,  for  $234.50,  balance  of 
fees  for  examining  764  applicants  for  life  insurance.  It  is  claimed 
that  all  of  the  assets  of  the  National  Temperance  Life  Insurance  So- 
ciety turned  over  to  the  American  Life  Society  were  a  part  of  what 
IS  known  as  the  "mortuary  fund,"  and  that  said  fund  was  already  im- 
paired by  paying  the  expenses  of  the  company  therefrom ;  that  on  the 
31st  day  of  December,  1919,  said  mortuary  fund  was  impaired  to  at 
least  the  amount  of  $15,000.  The  report  of  the  examiner  further  says: 
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"The  funds  of  tho  society  have  never  been  sepanttedJ  biit  all  moneys  bave 
been  thrown  into  a  common  fund,  out  of  which  all  claims  have  been  paid, 
regardless  of  whether  they  were  death  benefits  or  bills  covering  expenses  of 
management."  ,    ' 

The  reserve  on  the  outstanding  certificates  should  be  $24,008.64,  jfl 
accordance  with  the  computation  made  by  the  consulting  actuaiy: 
Insurance  Law,  art.  7,  §  233,  subd.  4,  as  added  by  Laws  1911,  c.  198, 
provides : 

^Every  provision  of  the  laws  of  a  society  for  payment  by  its  members,  in 
whatever  form  made,  shall  distinctly  state  the  purpo:$e  of  the  same  and  the 
proportion  thereof  which  may  be  used  for  expenses,  and  no  part  of  the  mone^ 
collec^ted  for  mortuary  or  disability  purposes,  or  the^  net  accretions  of  either 
or  any  of  said  funds,  shall  be  used  for  expenses." 

The  terms,  and  conditions  of  the  certificates  issued  to  members  re- 
quired a  division  of  the  funds  of  the  society  in  accordance  with  thd 
law  above  quoted,  and,  as  stated  above,  all  of  the  moneys  applicable  to 
the  payment  of  expenses  had  been  used  up,  and  also  approximate!^ 
$15,000  of  the  funds  which  had  been  collected  for  mortuary  purposes. 

The  claim  of  Dr.  Warner  was  duly  presented  to  the  liquidator  of  the 
National  Temperance  Life  Insurance  Society,  who  reported  that —   ; 

''One  claim  other  than  the  claims  of  members  for  their  distributive  shares 
of  assets  has  been  filed  with  me.  This  is  the  claim  of  Horace  S.  Warper, 
M.  D.,  for  ?234.50.  fees  for  examining  764  applicants  for  insurance.  The 
American  Life  Society,  having  taken  all  the  assets  of  the  National  Temper"- 
ance  Life  Insurunce  Society,  and  having  made  no  provision  for  the  payment 
of  any  claims  other  than  death  claims  arising  on  benefit  certificates  issued  by 
the  Natiomil  Temperance  Life  Insurance  Society,  is  liable  for  this  claim  and 
any  other  valid  and  unpaid  debts  of  the  National  Temperance  Life  Insur- 
ance Society." 

A  motion  was  made  to  confirm  this  report.  This  resulted  in  an  ordef* 
which  confirmed  the  report  and  directed  the  American  Life  Society 
to  pay  to  the  superintendent  of  insurance  the  amount  due  to  the  non- 
consenting*  certificate  holders,  but  made  no  direction  for  the  payment 
of  the  claim  of  Dr.  Warner.  Thereafter,  upon  due  notice,  the  order 
was  so  resettled  as  to  direct  that  the  claim  of  Horace  S.  Warner,  Mi 
D.,  for  $234.50,  be  paid  by  the  American  Life  Society  to  said  Horace  S-. 
Warner.  It  is  from  this  direction  that  the  American  Life  Society  apr 
peals.  Its  contention  is  that,  under  subdivision  4  of  section  233  of  the 
Insurance  Law,  quoted  above,  all  the  assets  of  the  National  Temper- 
ance Life  Insurance  Society  constituted  a  part  of  its  mortuary  fund, 
and  tmder  that  law  and  under  the  certificates  issued  to  the  members 
no  part  of  the  mortuary  fund  could  be  used  to  pay  expenses.  No  case 
has  been  cited  by  either  side  directly  in  point.  ) 

The  appellant  claims  that  these  funds  constituted  a  trust  fund  in 
the  hands  of  the  society,  which  could  not  be  diverted  to  any  purpose 
other  than  that  for  which  it  was  created.  In  Corpus  Juris,  volume  7, 
at  page  1086»  it  is  said : 

**Aifp^1catUm  of  Funds, — Olie  application  of  the  fnnds  of  a  beneficial  society 
is  controlled  by  its  charter  of  incorporation  or  its  articles  of  association  add 
its  constitution  and  by-laws,  as  well  as  by  stati,xte,  and  the  association,  its 
subordinate  branches,  or  the  members  thereof,  have  no  power  to  divert  th^ 
fonds  from  the  poiposes  to  which,  under  the  laws  of  the  order,  they  have  b^ 
dedicated.'' 
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See,  also,  Niblack  on  Benefit  Societies  and  Accident  Insurance,  p. 
247;  In  re  Protection  Life  Insurance  Co.,  Fed.  Cas.  No.  11,444,  9  Biss. 
(C.  C.)  188,  198. 

In  Parish  v.  New  York  Produce  Exchange,  169  N.  Y.  34,  61  N.  E. 
977,  56  L.  R.  A;  149,  the  question  involved  was  the  power  of  the  trus- 
tees of  the  New  York  Produce  Exchange  gratuity  fund  to  dive-t  the 
fund  from  the  purpose  for  which  it  was  raised.  Organized  under  a 
special  statute,  tiie  system  was  similar  to  mutual  benefit  life  insurance, 
and  after  a  fund  had  been  accumulated  it  was  attempted,  by  means  of 
an  amendment  to  the  by-laws,  to  distribute  the  accumulated  fund 
among  the  subscribing  members  "as  the  class  may  be  constitute^  on 
February  1,  1900."  The  Court  of  Appeals,  speaking  by  Chief  Judge 
Parker,  said  ( 169  N.  Y.  52,  61  N.  E.  982,  56  L.  R.  A.  149) : 

'*The  by-laws  provided  the  working  plans  for  this  scheme,  while  the  con- 
tract of  the  subscribing  members  with  the  association  was.  made  under  the 
charter  and  these  by-laws  which  expressed  no  other  or  d^lTerent  disposition  for 
the  fund  to  be  accum-ulated  in  the  manner  provided  therein  than  that  it 
should  be  paid  to  the  'widow,  children,  next  of  kin  of,  or  other  persons  de- 
pendent upon,  said  deceased  member.'  For  that  purpose  it  was  paid  over  to 
the  trustees  of  the  gratuity  fund,  and  with  that  obj  ct  in  view  they  accepted 
it,  and  every  dollar  thus  contributed  and  paid  over  for  that  purpose  was  im- 
pressed with  that  trust,  and  the  trustees  held  it  thus  impressed.'' 

It  was  held  that  the  amended  by-law  which  attempted  to  divert  this 
fund  was  illegal  and  void 

The  Court  of  Appeals  in  Matter  of  the  Equitable  Reserve  Fund 
Life  Association,  of  New  York,  131  N.  Y.  354,  30  N.  E.  114,  held  that 
a  special  fund  created  as  a  reserve  for  the  benefit  of  a  certain  class 
of  policy  holders,  could  not  be  diverted  to  other  purposes. 

The  respondent  herein  relies  almost  entirely  upon  National  Park 
Bank  of  New  York  v.  Clark,  92  App.  Div.  262,  87  N.  Y.  Supp.  185. 
The  question  involved  in  that  case  was  as  to  the  rights  of  an  attach- 
ment creditor  and  the  receiver  of  the  corporation.  The  Supreme  Coun- 
cil of  the  Order  of  Chosen  Friends  Relief  Fund  had  on  deposit  in  the 
National  Park  Bank,  of  New  York,  $7,067.32.  The  appellant  Lizzie 
G.  Brown  was  the  beneficiary  in  a  policy  of  insurance  upon  the  life  of 
her  mother,  Mary  C.  Vandervoort.  Upon  the  death  of  Mrs.  Vander- 
voort,  the  appellant's  claim  was  allowed  for  the  full  amount  of  the 
policy,  $2,000,  and  $200  was  paid  on  account  thereof.  The  balance 
of  $1,800  not  having  been  paid  and  the  fraternal  insurance  order  above 
named  being  a  foreign  corporation,  an  attachment  against  the  fund  in 
the  national  bank  was  obtained.  At  about  the  same  time  a  receiver  was 
appointed.  The  court  at  Special  Term  decided  against  the  attaching 
creditor  and  held  that  the  receiver  was  entitled  to  the  fund.  An  ap- 
peal was  taken  to  the  Appellate  Division,  and  that  court  held  that  the 
attaching  creditor  had  first  claim  upon  this  fund. 

No  question  was  there  involved  as  to  the  dedication  of  the  fund  to 
any  special  purpose.  The  fund  in  the  National  Park  Bank  was  used 
for  the  payment  of  death  claims  generally,  and  the  attaching  creditor's 
claim  was  a  death  claim.  Therefore  if  the  receiver's  right  to  the 
fund  did  not  mature  before  the  attachment  was  served,  the  attaching 
creditor  was  entitled  to  the  fund*    This  was  the  only  question  involved. 
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The  court,  however,  in  discussing  the  question  involvjsd,  used  expf.es- 
sions  which  the  respondent  claims  indicate  that  his  claim  should  be 
paid  out  of  this  fund,  no  matter  what  the  purpose  for  which  it  was  col-^ 
lected.  This,  however,  I  think  is  clearly  shown  to  be  errcmeous  by  this 
portion  of  the  opinion  of  Justice  Hatdi,  who  ^ve  expression  to  the 
court's  views  (92  Ak>.  Div.  269, 87  N.  Y.  Supp.  190) : 

"The  appointment  of  the  receiver  preserved  the  fund  for  those  entitled 
thereto,  and  it  may  be  that  In  the  equitable  distribntion  of  the  assets  of  the 
corporation  which  come  to  the  hands  of  tbJ&  recelyars  particular  creditors  will 
be  entitled  to  payment  from  particular  funds  held  by  the  corporation,  and 
that  those  entitled  to  share  in  the  relief  fund  may  be  entitled  to  preference 
therein  superior  to  the  rights  of  general  creditors  of  the  corporation;  but 
such  fact  does  not  divest  the  Hen  of  an  attachment  whldi  has  been  regularly 
levied  upon  the  property  of  the  corporation  prior  to  the  appointment  of  the 
receiver  within  the  Jurisdiction  where  the  attachment  is  levied.** 

I  recommend  that  the  order  appealed  from,  in  so  far  as  the  same  di- 
rects the  American  Life  Society  to  pay  the  claim  of  Dr.  Horace  S. 
Warner,  be  reversed  on  the  law,  with  $10  costs  and  disbursements,  and 
that  the  motion  to  resettle  the  prior  order  in  that  respect  be  denied,  with 
$10  costs. 

BLACKMAR,  P.  J.,  and  RICH,  KELLY,  and  YOUNG,  JJ.,  con- 
cur. 


(202  App.  Dlv.  613) 

LYNOTT  V.  GREAT  LAKES  TRANSIT  CORPORATIdN. 

(Supreme  Ck>nrt,  Appellate  Division,  Fourth  Department.    June  80,  1922*) 

1.  Admiralty  ^==>2— No  exclusive  Jurisdiction  In  federal  ooart  ef  action  for  death 

of  seaman  from  Injury  In  course  of  employment;   "court  of  the  district." 

While  action  for  death  of  a  seaman  from  fallinfr  from  the  defective 
gangplank  of  his  vessel  must  rest  on  Jones  Merchant  Mairine  Act,  S  33, 
amending  La  Toilette  Merchant  Seamen's  Act,  |  20,  by  giving  right  of 
action  for  damages  at  law  for  death  of  a  seaman  from  injury  in  the 
.  course  of  his  employment,  the  legislatire  power  of  the  Congress  relating 
to  maritime  matters,  whenever  exercised,  being  under  0>nst.  U.  S.  art  3, 
I  2,  and  article  1,  {  8,  subd.  18,  exclusive,  the  provision  that  Jurisdiction 
in  such  actions  shall  be  under  the  "court  of  the  district"  in  which  de- 
fendant employer  resides  or  has  his  principal  office  does  not  exclude  Ju- 
risdiction of  state  courts,  but  simply  designates  the  particular  United 
States  court  which  shall  have  Jurisdiction,  where  Jurisdiction  of  the 
United  States  courts  is  invoked. 

2.  Seamen  ^=s>29 (4)— Assumption  of  risk  not  defense  to  action  for  death. 

An  action  under  Jones  Merchant  Marine  Act,  |  33,  amending  La  Follette 
Merchant  Seamen's  Act,  |  20,  by  giving  right  of  action  for  damages  at 
law  for  death  of  a  seaman  from  injury  in  the  course  of  his  employment, 
ttelng  under  the  maritime  law,  and  not  under  the  common  law,  the  doc- 
trine of  assumption  of  obvious  risks  does  not  obtain. 
8.  Death  ^s»92— Interest  on  damages  for  death  of  seaman  not  allowable. 

Action  for  death  of  a  seaman  from  injury  in  the  course  of  his  em* 
ployment  resting  entirely  on  the  federal  statute  (Jones  Merchant  Marine 
Act,  f  33,  amending  La  Follette  Merchant  Seamen's  Act,  S  20),  Interest  on 
the  verdict  from  the  time  of  death  to  the  date  of  rendition  of  the  verdict 

la  not  allowable. 

-        -         ^     -      -  -  ■  _^ 

^SDFor  oth«r  eases  see  same  topic  A  KBT-NUMBBR  in  «11  Ker-NmnbereA  Digests  A  Indexes 
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Appeal  from  Supreme  Court,  Erie  County.        . 

Action  by  Catherine  Lynott,  administratrix  of  Peter  L.  Lynott,  de- 
ceased, against  the  Great  Lakes  Transit  Corporation.  From  a  ju<Jg- 
ment  on  a  verdict  for  plaintiff,  from  an  order  denying  motion  for  new 
trial,  and  also  from  an  order  denying  motion  to  correct  the  judgment 
nunc  pro  tunc,  by  striking  out  the  amount  of  interest  from  decedent's 
death  to  the  date  of  the  verdict,  defendant  appeals.  Judgment  a;nd 
first  order  modified,  and  affirmed  on  condition  that  verdict  be  reduced; 
second  order  reversed,  and  motion  granted. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Fred  W.  Ely,  of  Buffalo,  for  appellant. 

Hamilton  Ward,  of  Buffalo  (D^na.  L.  Spring,  of  Buffalo,  of  coun- 
sel), for  respondent. 

SEARS,  J.  The  plaintiff's  intestate  at  the  time  of  his  death  was  in 
the  employ  of  the  defendant  as  a  coal  passer  on  the  steamer  Octorara, 
a  vessel  of  the  defendant  plying  the  waters  of  the  Great  Lakes.  The 
accident  took  place  while  the  vessel  was  moored  to  a  dock  in  the  Buf- 
falo harbor. ,  The  deceased  had  been  employed  on  this  vessel  as  a 
coal  passer  for  about  a  month  previous  to  the  accident.  His  duties 
were  to  wheel  coal  and  shovel  ashes  in  the  hold  of  the  vessel,  and  in 
legal  terminology  he  ranked  as  a  seaman.  He  first  entered  the  em- 
ploy of  the  defendant  on  this  vessel  at  Detroit  on  July  21.,  1921,  and 
upon  the  vessel  reaching. Buffalo  the  next  day  immediately  re-signed 
for  a  trip  from  Buffalo  to  Duluth  and  back.  This  operation  was  twice 
afterwards  repeated,  and  when  the  vessel  arrived  in  Buffalo  on  Au- 
gust 18,  1921,  at  the  end  of  the  last  of  these  trips,  he  was  as  usual  paid 
off  and  re-signed  for  another  trip,  and  his  death  occurred  less'  than 
12  hours  later,  before  the  vessel  had  left  the  dock. 

During  all  the  time  that  the  deceased  was  employed  on  the  Octo- 
rara, there  had  been  furnished  for  the  use  of  the  crew  in  getting  off 
from  and  onto  the  vessel  a  narrow  plank  made  of  pine  or  oak,  20  feet 
in  length,  15  or  18  inches  in  breadth,  with  side  pieces  rising  an  inch  or 
two  above  the  surface  of  the  board  and  nailed  on,  on  each  side.  When 
the  vessel  was  tied  up  to  the  dock,  this  gangplank  was  put  out  through 
the  fantail  gangway  near  the  stern  of  the  ship,  and  rested  one  end  on 
the  dock  and  the  other  end  in  a  hallway  just  inside  the  gangway. 
As  the  vessel  lay  at  the  Buffalo  dock  at  the  time  of  the  accident,  the 
end  which  was  on  the  dock  projected  about  2  feet  beyond  the  edge  of 
the  dock,  and  the  space  from  the  edge  of  the  dock  to  the  side  of  the 
vessel,  where  the  gangway  was,  was  from  4  to  6  feet.  The  slope  of 
-this  plank  from  the  dock  downward  toward  the  vessel  was  estimated 
by  different  witnesses  as  from  30  to  45  degrees.  As  it  passed  into  the 
gangway  there  was  a  clearance  of  from  3V^  to  4  feet  from  the  top  of 
the  board  to  the  top  of  the  opening/  and  in  passing  in  and  out  a  per- 
son using  the  gangplank  would  have  tp  bend,  over  in  passing  through 
the  gangway.  There  were  no  cross-cleats  upon  this  gangplank,  no 
matting  upon  it,  and  no  handrail  or  sides,  except  the  pieces  along  the 
.sides  already  mentioned.  This  plank  was  of  a:  kind  which  was  some- 
times used  for  moving  flour  from  one  part  to' another  of  a  vessel,  and 
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is  sometimes  called  a  flotir  skid,  but  it  appears  not  to  have  been  used 
for  that  purpose  on  this  vessel.  When  the  vessel  was  not  at  the 
dock,  the  gangjplank  lay  in  the  hallway  just  within  the  gangway,  and 
upon  this  hallway  opened  the  door  of  the  quarters  furnished  to  the 
deceased  for  sleeping.  The  deceased,  having  left  the  vessel  over  this 
gangplank  earlier  in  the  day,  returned  about  10  o'clock  in  the  evening. 
There  was  sufficient  light  to  allow  every  one  to  see  the  surroundings. 
The  deceased  started  down  the  gangplank,  and,  after  taking  two  or 
possibly  three  steps  on  the  plank,  slipped,  his  feet  going  forward,  and 
fell  over  sideways  and  down  into  the. water.  So  his  atcident  is  de- 
scribed by  the  only  eyewitness  who  wa^  sworn:  Death  resulted  from 
drowning. 

The  complaint  is  in  the  usual  form  under  our  state  practice,  where 
damages  are  sought  for  death  n^ligently  caused.  The  answer,  besides 
traversing  the  negligence,  sets  up  contributory  negligence  and  assump- 
tion of  risk  as  separate  defenses.  The  defendant  noW  contends :  First, 
that  this  action  was  not  within  the  jurisdiction  of  the  court,  because 
of  the  provisions  of  section  33  of  the  United  States  Merchant  Marine 
Act  of  1920  (41  Stat.  1007),  passed  and  effective  June  5,  1920  (Jones 
Act),  amending  section  20  of  the  Seamen's  Act  of  March  4,  1915  (38 
Stat.  1185  fU.  S.  Comp.  St.  §  8^37a1),  known  as  the  La  FoUette  Act; 
and,  second,  that  in  any  event  the  deceased  assumed  the  risks  which 
resulted  in  his  death,  and  therefore  the  plaintiff  cannot  recover.^ 

[1]  The  cause  of  action,  if  any  exists,  is  concededly  based  on  a 
maritime  tort.  The  power  of  Congress  to  legislate  on  maritime  mat- 
ters exists  by  virtue  of  article  3,  §  2,  of  the  Constitution  of  the  United 
States,  taken  in  connection  with  article  1,  §  8,  subd.  18.  In  Southern 
Pacific  Co.  V.  Tensen,  244  U.  S.  205.  37  Sup.  Ct.  524,  61  L.  Ed.  1086, 
L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900,  the  Supreme  Court  of 
the  United  States,  reiferring  to  these  clauses  of  the  federal  Constitu- 
tion, said: 

*'  •  •  •  It  must  BOW  be  accepted  as  settled  doctrine  that  In  consequence 
of  these  provisions,  Congress  has  paramount  power  to  flx  and  determine  the 
maritime  law  which  shaU  prevail  throughout  the  country." 

And  again  in  Knickerbocker  Ice  Co.  v.  Stewart,  253  U.  S.  149,  40 
Sup.  Ct.  438,  64  L.  Ed.  834,  11  A.  L.  R.  1145,  the  federal  Supreme 
Court  said: 

"In  Southern  Pacific  Co.  V.  Jensen,  244  TJ.  S.  205,  we  declared  that  under 
section  2.  art.  3.  of  the  Constitution  Cthe  judicial  power  shall  extend  to 
•  •  •  all  cases  of  admiralty  and  maritime  jurisdiction),  and  section  8, 
art.  1  (Congress  may  make  necessary  and  proper  laws  for  carrying  out  grant- 
ed powers),  'in  the  aheence  of  some  controlling  statute  the  general  maritime 
law  as  accepted  by  the  federal  courts  constitutes  part  of  our  national  law  ap- 
plicable to  the  matters  within  admiralty  and  maritime  jurisdiction' ;  also  that 
'Congress  has  paramount  power  to  flx  and  determine  the  maritime  law 
which  shall  prevail  throughout  the  country.'  ** 

Previous  to  the  enactment  of  section  33  of  the  Merchant  Marine  Act 
of  1920,  a  seaman  injured  upon  his  vessel,  first,  could  maintain  an  ac- 
tion for  his  maintenance,  care,  and  wages  in  the  absence  of  fault  on  the 
part  of  the  owner,  the  master,  or  any  member  of  the  crew ;  or,  second, 
if  his  injury  was  due  to  the  unseaworthiness  of  the  vessel  or  its  appli- 
ances, he  could  maintain  an  action  for  indemnity.    The  Oseola,  189  U. 
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S.  158,  23  Sup.  Ct.  483,  47  L.  Ed.  760.  This  latter  remedy  could  be  ob^ 
tained  either  by  a  proceeding  in  rem  in  admiralty  or  by  an  action  in  per- 
sonam in  the  state  courts  (or,  in  case  of  diversity  of  citizenship,  in  the 
federal  courts). 

The  right  to  maintain  the  common-law  action  is  reserved  by  the 
Judiciary  Act  of  the  United  States,  adopted  in  1789;  section  9  pro- 
viding: 

"That  the  District  CJoarts  shall  have,  exclusively  of  the  courts  of  the  several 
states,  ♦  •  *  exclusive  original  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  •  ♦  *  saving  to  suitors,  in  all  cases,  the  right 
of  a  common-law  remedy,  where  the  common  law  is  competent  to  give  it"  1 
Stat.  76,  77,  8  9.. 

This  provision  was  continued  by  the  United  States  Revised  Stat- 
utes (section  563,  subd.  8,  and  section  711,  subd.  3),  and  is  now  em- 
bodied in  the  United  States  Judicial  Code.  36  Stat.  1091,  §  24,  subd. 
3;  Id.  1160.  1161,  §  256,  subd.  3.  See  40  Stat.  395,  c.  97,  §§  1,  2  (U. 
S.  Comp.  St.  1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  §§  991,  1233); 

Knickerbocker  Ice  Co.  v.  Stewart,  supra ;  42  Stat. ,  c.  216,  Public, 

No.  239,  67th  Congress,  approved  June  10,  1922. 

In  this  country,  in  the  absence  of  statutory  provision,  no  cause  of 
action  for  damages  resulting  from  death,  whether  due  to  a  maritime 
tort  or  otherwise  wrongfully  caused,  was  recognized  either  in  admi- 
ralty or  at  common  law.  .  The  Albert  Dumois,  177  U.  S.  240,  20  Sup. 
Ct.  595,  44  L.  Ed.  751;  The  Harrisburg,  119  U.  S.  199,  7  Sup.  Ct. 
140,  30  L.  Ed.  358.  Recently  federal  statutes  to  remedy  this  defect 
in  the  maritime  law  have  been  enacted.  High  Seas  Death  Act  March 
30,  1920,  being  41  Stat.  537,  c.  Ill;  Merchant  Marine  Act  June  5, 
1920,  supra,  §  33,  being  the  Jones  Act. 

The  only  provision  of  these  statutes  giving  the  personal  representa- 
tive of  a  deceased  seaman  on  a  vessel  on  the  Great  Lakes  a  cause  of 
action  against  the  owner  of  such  vessel  is  section  33  of  the  Merchant 
Marine  Act  of  1920,  passed  and  effective  June  5,  1920,  which  is  as 
follows : 

"Sec.  33.  That  section  20  of  such  act  of  March  4,  1915,  be,  and  is.  amended 
to  read  as  follows: 

"Sec.  20.  That  any  seaman  who  shall  suffer  personal  injury  in  the  course 
of  his  employment  may,  at  his  election,  maintain  an  action  for  damages  at 
law,  with  the  right  of  trial  by  jury,  and  in  such  action  all  statutes  of  the 
United  States  modifying  or  extending  the  common-law  right  or  remedy  in 
cases  of  personal  injury  to  railway  employees  shall  apply ;  and  in  case  of  the 
death  of  any  seaman  as  a  result  of  any  such  personal  injury  the  personal 
representative  of  such  seaman  may  maintain  an  action  for  damages  at  law 
with  the  right  of  trial  by  jury,  and  in  such  action  all  statutes  of  the  United 
States  conferring  or  regulating  the  right  of  action  for  death  in  the  case  of 
railway  employees  shall  be  applicable.  Jurisdiction  in  such  actions  shall  be 
under  the  court  of  the  district  in  which  the  defendant  employer  resides  or  in 
which  his  principal  office  is  located." 

Previous  to  the  enactment  of  these  statutes  the  Supreme  Court  of  the 
United  States  had  approved  the  application  of  state  statutes  (The  Ham- 
ilton, 207  U.  S.  398,  28  Sup.  Ct.  133,  52  L.  Ed.  264)  providing  for  dam- 
ages resulting  from  death  due  to  maritime  torts  and  of  foreign  laws  to 
the  same  effect  where  death  had  occiured  on  a  foreign  vessel  (La  Bour- 
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gogne,  210  U.  S.  95,  28  Sup.  Ct.  664,  52  L.  Ed.  973),  in  order  to  give 
the  representative  of  the  deceased  a  needed  redress.  The  provisions  of 
these  state  statutes  are  held  to  be  common-law  remedies  within  the 
saving  clause  of  the  quoted  section  of  the  Judiciary  Act  of  1789. 
Steamboat  Co.  v.  Chase,  16  Wall.  524.  21  L.  Ed.  369.  Running  through 
all  the  decisions  is  the  principle  that  the  legislative  power  of  the  federal 
government  relating  to  maritime  matters,  whenever  exercised  is  exclu- 
sive. Thus  in  Southern  Pacific  Co.  v.  Jensen,  supra,  the  New  York 
state  Workmen's  Compensation  Law,  so  far  as  applicable  to  the  case  of 
a  seaman^  was  held  unconstitutional,  as  infringing  upon  the  federal 
authority;  the  court  saying: 

"And  tbe  same  ciiaracter  of  reasoning  whieb  gapports  this  role,  we  think, 
makes  imperative  the*  stated  Umitatlon  upon  the  power  of  the  states  to  inter- 
pose where  maritime  matters  are  inyolyed.*' 

And  in  Knickerbocker  Ice  Co.  v.  Stewart,  supra,  referring  to  the 
Jensen  Case,  the  court  said : 

"And  we  held  that,  when  applied  to  maritime  injuries,  the  New  York 
state  Workm^i's  €k>mpensation  Law  conflicts  with  the  rules  adopted  by  the 
Constitution  and  to  that  extent  is  invalid.  'The  necessary  consequence  would 
be  destruction  of  the  very  uniformity  in  respect  to  maritime  matters  which 
the  Constitution  was  designed  to  establish,  and  freedom  of  navigation  between 
the  states  and  with  foreign  countries  would  be  seriously  hampered  and  im- 
peded.' " 

In  Chelentis  v.  Luckenbach  S.  S.  Co.,  247  U.  S.  372,  38  Sup.  Ct. 
501,  62  L.  Ed.  1171,  the  Supreme  Court  of  the  United  States  held  that 
a  statute  of  the  United  States  (Seamen's  Act 'of  1915,  supra,  §  20, 
known  as  the  La  FoUette  Act,  approved  March  4,  1915),  which  provid- 
ed that  **seamen  having  command  shall  not  be  held  to  be  fellow  servants 
with  tliose  under  their  authority,"  was  ineffective  to  create  a  cause 
of  action  against  the  owner  of  the  vessel,  because  the  action  for  main- 
tenance, cure,  and  wages  was  the  only  action  against  the  owner  which 
could  be  maintained  in  case  of  injury  caused  by  another  seaman,  in  the 
absence  of  an  expressed  legislative  intention  to  impose  upon  shipowners 
a  liability  similar  to  that  imposed  upon  employers  upon  shore.  A  learn- 
ed text-writer  has  expressed  the  opinion  that  the  necessary  effect  of  the 
Chelentis  Case  is  to  deny  the  application  of  state  statutes  allowing  dam- 
ages in  case  of  death  to  actions  which  might  be  brought  by  a  deceased 
seaman's  personal  representative  against  the  seaman's  employer. 
"Death  Actions  in  Admiralty,"  by  Robert  M.  Hughes,  31  Yale  Law 
Journal,  123. 
^  Perhaps  in  this  dictum  the  learned  writer  did  not  have  in  mind  ac- 
tions based  upon  a  vessel's  unseaworthiness.  In  any  event,  his  view 
need  not  be  considered  here,  for  in  this  case  there  is  a  federal  statute 
definitely  expressing  the  legislative  intention,  and  by  its  language  ap- 
plicable to  this  case.  The  questions  involved  in  this  appeal  relate  to 
the  exclusive  character  of  the  right  and  remedy  there  given.  The  con- 
clusion must  be  drawn  from  the  federal  cases  cited  that  in  maritime 
matters,  where  federal  legislation  occupies  the  field,  it  occupies  it  to 
the  exclusion  of  state  legislation,  and  that  the  New  York  Death  Act, 
providing  damages  in  case  of  death  wrongfully  caused  (Code  of  CiviJ 
ISCN.Y.S.— 2 
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Procedure,  §  1902  ct  seq.,  now  Decedent  Estate  Law  [Consol.  I/aws,  c* 
13])  §  130  et  seq.,  as  added  by  Laws  1920,  c.  919),  has  no  applica- 
tion here.  This  the  learned  trial  justice  practically  hdd,  because  in  his 
charge  he  instructed  the  jury  that  contributory  negligence  was  not  a 
complete,  but  only  a  partial,  defense,  working  merely  a  mitigation  of 
damages,  which  would  not  be  the  case  imder  Ae  provisions  of  the  New 
York  statute. 

The  determination  that  this  action  must  rest  on  the  quoted  section 
of  the  Merchant  Marine  Act  of  1920  does  not,  however,  dispose  of  the 
question  as  to  the  jurisdiction  of  the  state  courts.  This  section  grants 
jurisdiction  of  actions  under  the  Merchant  Marine  Act  of  1920  to  the 
court  of  the  district  in  which  the  defendant  employer  resides  or  in 
which  his  principal  office  is  located.  "The  court  of  the  district"  thus 
named  in  a  federal  statute  must  be  the  District  Court  of  the  United 
States  for  such  district.  The  use  of  the  singular  in  the  designation  of 
the  tribunal  and  of  the  characteristic  word  "district"  makes  such  con- 
struction necessary.  On  the  other  hand,  the  language  grafting  jurisdic- 
tion to  a  specified  District  Court  of  the  United  States  does  not  impliedly 
exclude  the  long  recognized  and  established  jurisdiction  of  the  state 
courts  in  such  matters.  Oneida  Community  Co.,  Ltd.,  v.  Oneidi  Game/ 
Trap  Co.,  Inc.,  168  App.  Div.  769,  154  N.  Y.  Supp.  391.  The  coca- 
mon^law  courts  of  the  states  are  still  compet&it  to  grant  the  common- 
law  remedy.    Steamboat  Co.  v.  Chase,  supra. 

The  section  in  respect  to  jurfsdiction  may  well  be  construed  to  mean 
that  jurisdiction  in  such  actions  shall  be  under  the  District  Court  of 
the  United  States  of  the  district  in  which  the  defendant  employer  re- 
sides or  in  which  his  principal  office  is  located,  where  the  jurisdiction 
of  the  United  States  courts  is  invoked,  and  that  the  jurisdiction  of 
the  state  courts  otherwise  remains  as  heretofore  to  apply  the  common- 
law  remedy.  Needless  to  say  the  reasonmg  contained  in  Prieto  v. 
United  States  Shipping  Board  Emergency  Fleet  Corporation,  117 
Misc.  Rep.  703,  193  N.  Y.  Supp.  342,  in  Nox  v.  United  States  Shipping 
Board  Emergency  Fleet  Corporation  (Sup.)  193  N.  Y.  Supp.  340,  and 
in  Wenzler  v.  Robin  Line  S.  S.  Co.  (D.  C.)  277  Fed.  812,  relied  upon 
by  the  appellant,  has  not  been  overlooked,  but  we  disagree  with  each 
of  these  authorities,  so  far  as  their  holding  is  contrary  to  the  above 
expression  of  opinion. 

[2]  The  defendant  also  urges  that  the  judgment  should  be  reversed 
because  the  plaintiff's  intestate's  death,  as  it  claims,  was  tile  result  of 
an  obvious  risk  which  he  assumed.  In  an  action  brought  under  the 
federal  Employers'  Liability  Act  (35  Stat.  65,  c.  149,  as  amended  by  36 
Stat.  291,  c.  143  [U.  S.  Comp.  St.  §§  8657-8665]),  the  doctrine  of 
the  assumption  of  obvious  risks  obtains,  not  because  that  principle  is 
embodied  in  the  federal  Employers'  Liability  Act  itself,  but  because 
common-law  principles  are  there  applicable,  and  the  doctrine  of  the 
assumption  of  obvious  risks  is  not  done  away  with  by  that  act.  Sea- 
board Air  Line  Railway  v.  Horton,  233  U.  S.  492,  34  Sup.  Ct.  635, 
58  L.  Ed.  1062,  L.  R,  A.  1915C,  1,  Ann.  Cas.  1915B,  475;  Jacobs 
v.  Southern  Railway  Co:,  241  U.  S.  299,  36  Sup.  Ct.  588,  60  L.  Ed. 
970.  Here,  however,  the  action  is  under  the  maritime  law,  and  not 
under  the  common  law,  and  the  rule  in  respect  to  the  assumption  of 
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obvious  .risks  is  not  a  part  of  the  f^eneral  maritime  law.  I^fourche 
Packet  Co.  v.  Henderson,  94  Ped.  871,  36  C.  C.  A.  519. 

The  seaman  must  obey  orders  or  subject  himself  to  punishment  for 
willful  disobedience,  Eldridge  v.  Atlas  Steamship  Co.,  134  N.  Y.  187, 
32  N.  E.  66.  He  cannot  quit  his  job  without  becoming  a  deserter. 
Malukas  v.  Overseas  Shipping  Co.,  197  App.  Div.  224,  189  N.  Y. 
Supp.  13.  Even  though  the  defective  appliance  is  known  to  the  sea- 
man when,  he  ships,  he  does  not  assume  the  risk  of  injury  therefrom, 
but  may  rely  upon  defects  being  corrected.  Cricket  Steamship  Co. 
v.  Parry  (C.  C.  A.)  263  Fed.  523.  In  short,  vessel  owners,  who  sail 
their  ships  with  improper  appliances  do  so  at  their  own  risk,  and  not 
at  the  risk  of  their  seamen.  Section  33  of  the  Merchant  Marine  Act 
of  1920  has  added  to  the  rights  of  seamen  the  causes  of  action  corre- 
sponding to  those  expressly  granted  to  railroad  employees  under  the 
federal  Employers'  Liability  Act,  but  the  causes  of  action  of  seamen 
are  still  causes  of  action  under  the  maritime  as  distinguished  from  the 
common  law,  and  must  be  governed  by  its  established  rules. 

The  defendant  further  contends  that  the  damages  awarded  by  the 
jury  are  excessive.  Considering  the  ages  of  the  deceased  and  of  his 
mother,  who  was  the  sole  bendiciary,  the  amount  of  the  deceased's 
earnings,  their  respective  residences,  and  manner  of  life,  and  the  other 
facts  bearing  upon  the  pecuniary  loss,  we  are  of  the  opinion  that  the 
verdict  was  excessive,  and  contrary  to  the  evidence,  and  that  the  evi- 
dence does  not  support  a  recovery  in  excess  of  $5,000. 

[3]  The  defendant  has  also  appealed  from  an  order  denying  its  mo- 
tion to  correct  the  judgment,  by  striking  out  interest  from  the  date  of 
the  plaintiff's  intestate's  deatli  to  the  date  of  the  rendition  of  the  ver- 
dict. As  this  action  rests  entirely  upon  the  federal  statute,  the  ruling 
under  the  federal  Employers'  Liability  Act  is  applicable,  and  interest 
is  not  allowable.  Norton  v.  Erie  R.  R.,  163  App.  Div.  468,  148  N.  Y. 
Supp.  771. 

Judgment  and  order  denying  motion  for  a  new  trial  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  the  appellant  to  ab;de 
the  event,  unless  the  plaintiff  stipulates  to  reduce  the  verdict  to  the 
sum  of  $5,000  as  of  the  date  of  its  rendition,  and,  in  case  such  stip- 
ulation is  given,  the  judgment,  as  modified,  and  the  order,  should  be 
affirmed,  without  costs. 

The  order  denying  the  defendant's  motion  to  correct  the  verdict,  by 
deducting  the  interest  upon  the  verdict  from  the  date  of  the  plaintiff's 
intestate's  death  to  the  date  of  the  rendition  of  the  verdict,  should  be 
reversed,  with  $10  costs,  and  the  motion  granted,  with  $10  costs.  All 
concur. 

Judgment  and  order  denying  motion  for  new  trial  reversed  and  new 
trial  granted  with  costs  to  appellant  to  abide  event,  unless  the  plaintiff 
shall,  within  ten  days,  stipulate  to  reduce  the  verdict  to  the  sum  of 
$5,000  as  of  the  date  of  the  rendition  thereof,  in  which  event  the  judg- 
ment is  modified  accordingly,  and  as  so  modified  is,  together  with  the 
order,  affirmed,  without  costs  of  this  appeal  to  either  party.  Held: 
That  the  Verdict  is  agaittst  the  weight  of  the  evidence  Upon  the  question 
of  damages  and  is  ex.ces^iye. 
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KELLY  V.  8PADA. 

(Supreme  Court,  Appellate  Division,  Second  Department     April  20,  1022.) 

Master  and  aervant  ^s»43— Wrongful  discharge  for  'Jury. 

Where  the  language  used  at  the  termination  of  the  employment  was  sos- 
c^tible  of  two  meanings,  it  was  for  the  jury  to  determine  whether  plain- 
tiff was  wrongfully  discharged. 

Action  by  James  M.  Kelly  against  Andrew  Spada.  Judgment  for 
defendant,  and  plaintiff  appeals.  Judgment  reversed,  and  new  trial 
granted* 

PER  CURIAM.  Judgpnent  reversed  on  the  law,  and  a  new  trial 
granted,  with  costs  to  abide  the  event,  on  the  ground  that  plaintiff 
made  out  a  prima  facie  case  of  wrongful  discharge,  and  it  was  error 
to  dismiss  the  case  as  a  matter  of  law,  since  the  language  used  at  the 
termination  of  the  employment  was  susceptible  of  two  meanings,  and 
it  was  for  the  jury  to  determine  by  this  language  and  the  subsequent 
dealings  between  the  parties  whether  it  was  the  intention  to  cancel  the 
agreement  or  not  See  White  v.  Hoyt,  73  N.  Y.  505 :  Wilson  v.  New 
York  Contracting  Co.,  129  App.  Div.  125,  129,  113  N.  Y.  Supp.  349; 
Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285. 


MAHONEY  V.  SCHILLER. 

(Supreme  Court,  AppeUate  Division,  fe\>arth  Department    May  25,  1022.) 

Sales  ^s»396»Matter  to  be  stated  In  complaint  In  aotion  to  avoid  oontraot  of 
sale  for  fraud  and  to  reoover  consideration  paid. 

A  complaint  in  an  action  to  avoid  a  contract  of  sale  for  fraud  and  to 
recover  the'  consideration  paid  as  money  had  and  received  should  contain 
a  plain  and  concise  statement  of  the  facts,  showing  the  fraudulent  repre- 
sentations of  the  defendant  and  the  plaintiff's  reliance  thereon,  her  elec- 
tion to  rescind  the  contract  because  of  the  falsity  of  the  representations, 
and  the  return  of  the  property  without  unnecessary  repetition  and  with- 
out incumbering  the  complaint  by  stating  the  evidence  or  legal  condusions. 

Action  by  Mary  G.  Mahoney  against  Walter  R.  Schiller.  From  an 
order,  plaintiff  appeals.  Affirmed,  with  leave  to  serve  an  amended  com- 
plaint. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CMRK,  DAVIS,  and 
SEARS,  JJ. 

PER  CURIAM.  We  are  of  the  opinion  that  the  plaintiff  intends 
to  allege  in  his  complaint  a  cause  of  action  to  avoid  the  contract  of 
sale  for  fraud  In  inducing  the  plaintiff  to  make  it  and  to  recover  the 
consideration  paid,  as  money  had  and  received.  Vail  v.  Reynolds,  118 
N.  Y.  297, 23  N.  E.  301 ;  Bowen  v.  MandeviUe,  95  N.  Y.  237;  35  Cya 
606.  In  this  view  the  entire  complaint  should  be  redrafted.  Gutta 
Percha  Rubber  Mfg.  Co.  v,  Holman,  150  App.  Div.  678,  135  N.  Y. 

^5»For  otli«r  cases  sm  sams  topic  *  KEY-NUMBER  in  ku  Key-Nuxnbered  Digests  ft  ladexM 
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Supp.  766.  The  complaint  should  contain  a  plain  and  cdncise  state- 
ment of  the  facts  showing  the  fraudulent  representations  of  the  de* 
fendant  and  the  plaintiff's  reliance  thereon,  her  election  to  rescind 
the  contract  because  of  the  falsity  of  the  representations,  and  the  re- 
turn of  the  property,  without  unnecessary  repetition  and  without  in- 
cumbering the  complaint  by  stating  the  evidence  or  leg:al  conclusions. 
Order  affirmed,  with  $10  costs  and  disbursements,  with  leave  to 
plaintiff  to  serve  an  amended  complaint  within  10  days. 


MT.  VERNON  CO.,  SILVERSMITHS,  Inc.,  v.  MT.  VERNON  METAL  PROD- 
UCTS CO,  Inc. 

(Supreme  Court,  Appellate  DlTislon,  Second  Department    May  12,  1922.) 

Lit  peodens  ^ssmIS— Filing  of  notloe  Impropor  in  notion  to  rooovor  upon  poroonnt 
obligation. 

The  action  an  disclosed  by  the  complaint,  being  one  to  reooyer  on  a 
personal  obligation,  and  having  no  relation  to  the  real  estate  described, 
the  filing  of  a  notice  of  lis  pendens  was  improper,  and  not  within  the 
purview  of  CItU  Practice  Act,  i  120. 

Action  by  the  Mt.  Vcmon  Company,  Silversmiths,  Inc.,  against  the 
Mt.  Vernon  Metal  Products  Company,  Inc.  From  an  order  denying 
motion  to  cancel  Us  pendens,  defendant  appeals.  Order  reversed  on 
the  law  and  facts,  and  motion  granted. 

Argued  before  RICH,  KElrLY,  JAYCOX,  MANNING,  and 
YOUNG,  JJ. 

PER  CURIAM.  Order  denying  motion  to  cancel  lis  pendens 
reversed  on  the  law  and  the  facts,  with  $10' costs  and  disbursements, 
and  motion  granted  with  $10  costs,  and  notice  of  pendency  of  action 
canceled.  The  action  as  disclosed  by  the  complsdnt  being  one  to  re- 
cover upon  a  personal  obligation,  and  having  no  relation  to  the  real 
estate  described,  the  filing  of  the  notice  was  improper^  the  same  not  be- 
ing within  the  purview  of  section  120  of  the  Civil  Practice  Act.  See 
Brox  V.  Riker,  56  App.  Div.  388,  67  N.  Y.  Supp.  772;  St.  Regis  Paper 
Co.  V.  Santa  Clara  Lumber  Co.,  62  App.  Div.  538,  71  N.  Y.  Supp.  82 ; 
Kings-Bright  Const.  Co.  v.  J.  D.  Loizeaux  Lumber  Co.,  140  App. 
Div.  147,  124  N.  Y.  Supp.  1077;  Behrens  v.  Sturges,  121  App.  Div. 
746,  106  N.  Y.  Supp.  501. 

4ts»For  otli«r  eaaes  m*  muh*  topto  ft  KBT-NUMBER  In  all  K«7-Numbered  Dlgestg  ft  Inde>:M 
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SHERILL  HARDWOOD  LUMBER  CO.  V.  NEW  YORK  BOTTLE  BOX  60, 

(Supreme  Ck)art,  Special  Temit  New  York  County.    May,  1922.) 

1.  Corporations  ^=9544(2)— Assets  of  corporation  are  trust  fund  for  payment 

of  debts. 

Under  General  Corporation  Law,  H  35,  221,  the  assets  of  a  corporation 
are  a  trust  fund  for  the  payment  of  its  debts,  on  which  the  creditors 
have  an  equitable  lien,  both  as  against  the  stockholders  and  transferees, 
except  those  purchasing  in  good  faith  and  for  value. 

2.  Corporations   ^=9347~Credltor ..  may   sue   directors,   without   first   obtaining 

Judgment  against  corporation,  if  it  is  impossible  to  obtain  such  judgment. 

Ordinarily  a  creditor  of  a  corporation  must  exercise  his  remedy  at 
law  by  obtaining  a  Judgment  against  the  corporation  and  by  the.  return 
of  execution  unsatisfied,  but  where  by  the  act  of  the  corporation,  or  for 
any  other  cause,  it  is  impossible  for  the  creditor  to  obtain  such  a  Judg- 
ment, the  creditor  can  maintain  an  action  against  the  directors,  even  if 
no  Judgment  has  been  obtained  against  the  corporation. 
8.  Corporations  ^=d347— Creditor  may  sue  directors  without  obtaining  Judgment 
against  corporation,  where  corporate  assets  have  all  been  disposed  of. 

Generally  an  action  may  he  brought  against  a  corporation  independent 
of  its  dissolution,  but  where  the  corporation  has  disposed  of  all  its  prop- 
erty without  payment  of  its  debts  and  has  discontinued  its  operations,  the 
creditor  may  sue  the  directors  without  first  obtaining  a  Judgment  against 
the  corporation. 

4,  Corporations  ^=^6 1 7 (5)— -Directors  properly  permitted  to  bo  brought  In  as 
parties  defendant  on  dissolution  of  corporation. 

Where  a  corporation  was  dissolved  subsequent  to  the  commencement 
of  an  action  against  it,  and  no  provision  was  made  for  the  benefit  of 
plaintiff 's  claim,  it  was  proper  for  the  court  under  General  Corporation 
Law,  i§  35,  221,  to  permit  the  directors  of  the  corporation  to  be  brought  in 
as  parties  defendant. 

Action  by  the  Sherill  Hardwood  Irumber  Company  against  the  New 
York  Bottle  Box  Company.  On 'motion  to  bring  in  additional  parties 
defendant.    Motion  granted. 

Hal  S.  Corbert,  of  New  York  City,  for  plaintiff. 
Abraham  Lieberman,  of  Brooklyn,  for  defendant, 

COHALAN,  J.  Plaintiff  moves  for  an  order  directing  that  certain 
named  officers  and  directors  of  the  defendant  corporation  be  brought  in 
and  joined  as  parties  defendants;  that  a  supplemental  summons  be  di- 
rected to  them ;  that  leave  be  given  to  serve  the  amended  and  supple- 
mental complaint  upon  all  defendants.  The  action  is  brought  to  recover 
a  judgment  for  damages  sustained  by  reason  of  breach  of  contract  of 
sale  by  the  defendants.  The  plaintiff  is  a  Louisiana  corporation  and 
defendant  a  domestic  corporation.  The  subject-matter  of  the  contract 
was  certain  lumber  of  the  value  of  $1,019.20,  and  the  complaint  alleges 
a  tender  of  the  lumber  in  accordance  with  the  contract  and  refusal  to 
accept  or  pay  for  the  same ;  notification  to  the  defendant  that  it  would 
be  held  responsible  for  any  loss;  due  efforts  to  sell  at  the  best  price 
obtainable  and  failure  to  sell.  It  appears  that  the  lumber  was  held  by 
the  carrier  railroad  and  subsequently  was  transferred  and  stored  in  the 

^s^For  other  casea  se«  same  topic  ft  KBY-NUMB£R  in  all  Key-Numbered  Digests  ft  Indexvs 
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carrier's  warehouse,  where  it  was  at  the  time  of  the  commencement  of 
this  action. 

After  the  commencement  of  the  action,  according  to  the  allegations 
of  the  answer,  the  defendant  corporation  was  dissolved,  and  as  appears 
from  the  examination  before  trial,  there  was  no  attempt  to  ascertain 
or  pay  the  liabilities  of  the  corporation,  but  instead  assets  were  distrib* 
uted  amongst  the  directors  of  the  corporation  who  were  the  sole  stcfck- 
holders.  These  directors  and  sole  stockhdders  are  the  parties  now 
sought  to  be  brought  in  as  parries  defendant.  No  notice  of  the  dissolu- 
tion was  given  to  the  plaintiff,  nor  was  any  provision  made  by  the  cor- 
poration, or  its  directors,  for  the  plaintiff's  claim.  Immediately  after 
dissolution  these  directors  continued  the  business  as  copartners,  using 
therein  whatever  assets  the  corporation  had.  The  defendants  con- 
tend that  the  plaintiff  should  first  proceed  with  this  action,  and  if 
judgment  is  acquired  and  execution  returned  unsatisfied,  it  should  then 
bring  an  action  against  these  defendants.  They  further  contend  that 
the  corporation  had  no  assets  on  dissolution  beyond  cash  in  the  sum  of 
$45.  An  examination  before  .trial  disproves  to  some  extent  this  state- 
ment. In  any  event,  whether  or  not  it  actually  had  assets  is  a  question 
for  the  trial,  and  not  for  a  motion  of  this  sort. 

Section  221  of  the  General  Corporation  I^aw  (Consol.  Laws,  c.  23) 
makes  provision  for  payment  of  the  debts  of  a  corporation  on  dissolu- 
tion. Under  this  section  the  directors  are  called  upon  to  adjust  and 
wind  up  the  business  of  the  corporation  and  carry  out  its  contracts,  sell 
its  assets,  and  apply  the  proceeds  in  discharge  of  its  debts  and  obliga- 
tions, and*  after  adequately  providing  for  the  payment  of  these  debts 
and  obligations  to  distribute  the  balance  among  the  stockholders  accord- 
ing to  their  respective  rights.  Section  35  of  this  same  law  provides 
that  upon  dissolution  of  a  corporation  its  directors,  unless  other  per- 
sons are  appointed  by  the  Legislature  or  by  the  court,  shall  be  the  trus- 
tees of  its  creditors,  stockholders,  etc.,  and  shall  have  full  power  to 
settle  its  affairs,  collect  and  pay  outstanding  debts  and  divide  the  re- 
maining assets  among  the  parties  entitled  thereto.  Under  this  section 
they  have  the  authority  to  sue  as  trustees  and  may  be  sued  jointly  and 
severally  by  the  creditors,  stockholders,  or  monbers  to  the  extent  of  the 
corporate  property  and  effects  that  shall  have  come  into  their  hands. 

[1,2]  The  assets  of  a  corporation  are  a  trust  fund  for  the  payment 
of  its  debts  upon  which  the  creditors  have  an  equitable  lien,  both  as 
against  stockholders  and  all  transferees,  except  those  purchasing  in 
good  faith  and  for  value.  Cole  v.  Millerton  Iron  Co.,  133  N.  Y.  164, 
30  N.  E.  847,  28  Am.  St.  Rep.  615;  Hurd  v.  New  York  &  C.  Steam 
Laundry  Co.,  167  N.  Y.  89,  60  N.  E.  327.  Ordinarily,  as  in  other  cred- 
itors* actions,  a  creditor  must  exhaust  his  remedy  at  law  by  obtaining 
a  judgment  against  the  corporation  and  by  the  return  of  execution  un- 
satisfied ;  but  where  by  the  act  of  the  corporation  or  for  any  other  cause 
it  is  impassible  for  the  creditor  to  obtain  such  a  judgment  the  creditor 
can  maintain  the  action  against  the  directors,  even  if  no  judgment  has 
been  obtained.  Here  it  is  conceded  that  the  corporation  was  dissolved 
subsequent  to  the  commencement  of  the  action,  that  no  provision  was 


Digitized  by 


Google 


24  195  NEW  YORK  SUPFLEMBNT  (Sup.  (X 

inade  for  the  plaintiff's  claim,  and  that  there  had  been  no  attempt  to 
ascertain  the  debts  and  to  make  provision  therefor. 

[3J  In  general,  an  action  may  be  brought  against  a  corporation  inde- 
pendent of  its  dissolution ;  but  where  the  corporation,  as  here,  has  dis- 
posed of  all  its  property  without  the  pa)rment  of  its  debts,  etc.,  and  dis* 
continued  its  operations  it  would  be  a  waste  of  time  to  s^ie  and  have 
execution  returned  unsatisfied,  and  then  to  proceed  against  the  direc- 
tors. Whether  or  not  the  trustees  could  join  in  an  action  with  a  corpo- 
ration has  not  been  expressly  decided  in  this  state,  as  far  as  I  have  been 
able  to  ascertain.  On  the  other  hand,  however,  it  has  been  held  that  the 
action  could  be  continued  against  the  directors  qi  a  corporation  where 
the  corporation  had  been  dissolved  during  pendency  of  the  action. 
.  Hepworth  v.  Union  Ferry  Co.,  62  Hun,  257,  16  N.  Y.  Supp.  692. 

[4]  In  view  of  the  facts  conceded  by  the  defendant,  as  referred  to 
above,  and  having  in  mind  the  futility  of  any  continuance  against  the 
corporation  alone,  I  am  inclined  to  permit  the  bringing  in  of  the  di- 
rectors as  parties  defendant.  I  believe  this  court  is  permitted  to  allow 
such  relief  under  the  provisions  of  our  General  Corporation  Law. 

Motion  is  granted  to  the  extent  of  bringing  in  the  parties  as  request- 
ed, and  for  the  issuance  of  a  supplemental  summons,  and  leave  is  grant- 
ed to  serve  the  amended  and  supplemental  complaint  annexed  to  the 
motion  papers.  The  actidn  is  to  retain  its  position  on  the  calendar  of 
this  court.  Service  of  the  papers  herein  should  be  made  forthwith,  in 
order  that  there  may  be  no  delay  in  the  trial  of  the  action. 

Ordered  accordingly. 


(118  Misc.  Bep.  670) 

KOPPEL  INDUSTRIAL  CAR  &  EQUIPMENT  CO.  v.  PORTALIS  &  CO., 

Limited. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1022.) 

1.  Ceste  ^=»42(i)— Notice  fer  admlesfone  of  fact  may  be  made  In  ^^tlon  oom- 

menced  prior  to  taking  effeot  of  Civil  Practice  Act. 

A  notice  or  a  demand  for  admissions  of  fact,  in  order  to  save  costs  ((?lvll 
Practice  Act,  §  323),  may  be  made  In  an  action  commenced  prior  to  tlie 
taking  effect  of  the  act,  In  view  of  section  1569,  giving  the  court  jurisdic- 
tion to  apply  any  remedial  provision  of  the  act  not  inconsistent  with  the 
proceedings  taken  prior  to  «iactment  of  act,  notwithstanding  section  1568, 
making  the  act  applicable  to  actions  or  special  proceedings  "hereafter 
commenced." 

2.  Costs  <s:=>42(l)~Motlon  for  admissions  of  fact  may  be  made  without  first 

obtaining  leave  of  court. 

A  notice  or  a  demand  for  admissions  of  fact,  to  save  costs,  may  be 
made,  under  C?lvil  Practice  Act,  §  323,  without  first  obtaining  leave  of  the 
court,  since  any  objections  by  adversary  may  be  presented  in  motion  to 
strike  out. 

3.  Costs  ^=>42 ( f  )*-Scope  of  motion  for  admissions  of  fact  stated. 

Civil  Practice  Act,  §  323,  giving  to  either  party  the  right  by  notice  in 
writing  to  call  on  adverse  party  for  admissions  of  fact,  in  order  to  save 
costs,  held  applicable  only  to  facts  to  which  adverse  party  has  no  denial 
in  any  shape  or  form,  and  which  are  known  to  him,  or  the  truth  or  falsity 
of  which  are  easily  ascertainable  by  him  without  much  trouble  or  expense, 
and  not  to  questions  of  opinion  or  matters  as  to  which  evidence  would  be 
Inadmissible  at  the  trial. 

^=»For  otlier  casea  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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Action  by  the  Koppel  Industrial  Car  &  Equipment  Company  against 
Portalis  &  Co.,  Limited.  On  plaintiff's  motion  to  strike  out  notice  and 
demand  for  admissions  of  fact.    Motion  granted  in  part. 

Homblower,  Miller  &  Garrison  of  New  York  City  (J.  Norris  Miller 
and  Rene  A.  Wormser,  both  of  New  York  City,  of  counsel),  for  plain- 
tiff. 

Gould  &  Wilkie,  of  New  York  City  (Charles  G.  Keutgen,  of  New 
York  City,  of  counsel),  for  defendant. 

COHALAN,  J.  The  plaintiff  moves  to  strike  out  a  notice  and  de- 
mand under  section  323  of  the  Civil  Practice  Act.  The  action  is 
brought  to  recover  damages  for  defendant's  refusal  to  accept  and 
pay  for  a  number  of  reels  of  wire  ordered  by  defendant  and  purchased 
by  plaintiff  for  defendant  under  an  agreement  calling  upon  the  de- 
fendant to  pay  certain  stipulated  prices  therefor.  The  wire  was 
shipped  by  plaintiff  to  defendant  in  the  Argentine  Republic.  The  an- 
swer consists  of  a  general  denial  and  five  counterclaims  based  on 
breaches  of  contract  in  failing  to  deliver  on  time  and  breaches  of 
warranty.  The  reply  mak^  general  denials  of  the  counterclaims  and 
interposes  separate  defenses. 

[1,  2]  Before  making  a  determination  on  the  merits  it  will  be  neces- 
sary to  consider  whether  or  not — ^this  action  having  been  commenced 
and  issue  joined  prior  to  October  1,  1921 — the  provision  of  the  new 
Practice  Act  with  regard  to  admissions  is  applicable  to  it.  Section 
1568  et  seq.  of  the  Civil  Practice  Act  show  the  extent  of  the  applica- 
tion of  this  act.  Section  1568  expressly  states  that  it  applies  to  all 
actions  or  special  proceedings  "hereafter  commenced."  Section  1569 
provides  an  exception  to  the  general  rule  contained  in  section  1568,  to 
the  effect  that  the  court  in  its  discretion,  when  the  best  interests  of 
justice  will  be  served,  may  apply  any  remedial  provision  of  the  act 
which  is  not  inconsistent  with  the  proceedings  theretofore  had.  The 
wording  of  sections  1568,  1569,  and  323  of  the  Civil  Practice  Act  has 
raised  some  doubt  as  to  whether  or  not  one  may  serve  a  notice  or  a 
-demand  for  admissions  in  an  action  commenced  prior  to  October  1, 
1921,  and,  if  so,  whether  or  not  it  may  be  done  without  applying  to 
the  court  for  leave  to  take  advantage  of  such  remedial  provision.  I 
helieve  the  provisions  of  section  323  are  such  as  the  codifiers  had  in 
mind  in  formulating  the  exception  of  section  1569  to  the  general  rule 
of  section  1568.  As  to  the  second  query,  in  view  of  the  causes  leading 
up  to  the  adoption  of  the  new  Practice  Act  and  Rules,  it  seems  to  me 
that,  though  it  might  be  more  expeditious  to  ask  leave  of  the  court  in 
the  first  instance,  one  may  serve  a  notice  or  demand  without  obtain- 
ing leave,  and  if  his  adversary  has  any  objections  to  make  he  may  pre- 
sent thOT  in  a  motion  to  strike  out — as  is  being  done  here. 

Admissions,  as  well  as  stipulations,  are  useful.  Sometimes  they  arc 
•dangerous,  and  section  323  of  the  Practice  Act  was  never  intended  to 
do  other  than  provide  for  admissions  for  a  useful  purpose.  It  is  dif-* 
ficult,  if  not  practically  impossible,  in  the  application  of  this  section,  to 
draw  a  general  line  of  demarcation.  Each  case  must  be  considered 
on  its  own  merits,  keeping  in  mind  whether  or  not  justice  will  be  served 
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by  allowing  the  demand  for  the  admissions.  Frequently  it  will  be  for 
the  best  interests  of  justice  to  strike  out  requests  for  admissions,  even 
though  on  their  face,  taken  in  conjunction  with  the  pleadings,  they  ap- 
pear to  be  matters  that  should  be  the  subject  of  admission.  For  in 
some  cases  what  might  seem,  from  the  pleadings  and  demand,  to  be  a 
fact  that  should  be  admitted  without  putting  the  adversary  to  the 
trouble,  and  cost  incident  to  proof  may  be  an  admission  that  with  other 
evidence  introduced  at  the  trial  would  place  a  fact  in  a  far  different 
light  than  the  party  admitting  had  intended.  Again,  a  demand  may 
call  for  an  admission  of  a  fact  which  as  a  matter  of  law  would  be  in- 
admissible on  a  trial,  and  it  goes  without  saying  that  section  323  never 
contemplated  such  a  condition  of  affairs.  Nor  did  this  section  con- 
template that  a  party  might  require  an  adversary  to  admit  a  fact  to 
ascertain  the  truth  or  falsity  of  which  would  put  that  adversary  to 
trouble  and  expense.  It  is  contingencies  like  these  that  are  and  will 
be  the  stumbling  blocks  to  the  application  of  this  section,  and  that  are 
keeping  and  will  keep  litigants  from  admitting  facts  other  than  those 
that  will  justify  but  one  interpretation  and  facts  that  are  known  or 
are  easily  ascertainable. 

[3]  This  section  may,  and  probably  will,  be  abused  in  many  in- 
stances, as  is  the  case  with  rule  113.  This  rule  113,  as  I  have  had  oc- 
casion to  remark  in  a  late  decision,  seems  to  have  led  to  a  practice  of 
embarking  on  so-called  **fishing  excursions" — ^attempting  even  to  go 
into  the  merits  of  counterclaims,  which  are  outside  the  provisions  of 
that  rule.  So  with  section  323,  which,  unless  carefully  applied,  will 
have  the  same  tendency  and  will  open  a  way  for  some  to  place  upon 
an  opponent  the  burden  and  expense  necessary  to  prove  their  own  case. 

Section  323,  to  my  mind,  provides  only  for  a'  demand  for  an  admis- 
sion of  facts  to  which  one's  adversary  has  no  denial  in  any  shape  or 
form,  and  which  are  known  to  him,  or  the  truth  or  falsity  of  which 
are  easily  ascertainable  by  him.  The  purpose  of  the  section,  as  well 
as  the  general  scope  of  the  new  Practice  Act  and  Rules,  is  to  simplify 
the  issues,  shorten  the  trial,  and  save  time  and  expense  in  matters  that 
can  be  proven,  but  whose  proof  will  necessarily  impose  labor  and  ex- 
pense on  the  party  seeking  to  prove  them  which  in  justice  should  not 
be  imposed. 

In  the  present  case  we  have  what  probably  is  to  date  the  most  com- 
prehensive notice  and  demand  made  under  section  323.  This  notice 
covers  115  folios,  and  contains  226  separately  numbered  paragraphs. 
It  apparently  covers  to  a  great  extent  the  field  of  the  defendant's 
proof.  To  allow  all  these  demands  would  be  calling  upon  the  plaintiff 
to  prove  his  adversary's  case,  to  disprove  his  own,  and  at  the  same 
time  to  pay  all  the  expense.  Some  of  the  demands,  if  allowed,  would 
.  call  upon  plaintiff  to  go  to  trouble  and  expense  to  acquire  the  knowl- 
edge sufficient  to  admit  facts  that  are  peculiarly  within  the  knowl- 
edge of  the  defendant  itself;  some  call  for  what,  in  so  far  as  the 
papers  before  me  show,  is  purely  opinion  evidence,  or  evidence  that 
would  be  inadmissible  at  a  trial.  Others  of  the  demands  call  for  ad- 
mission of  what,  for  a  better  term,  we  shall  call  "half  a  fact,"  which, 
standing  alone,  might  have  to  the  court  or  jury  an  entirely  different 
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meaning  than  if  the  whole  fact  were  presented.  Surely  it  may  not  be 
held  that  this  plaintiff  should  be  directed  to  comply  in  full  with  such 
a  notice.  Section  323  requires  not  only  a  judicial,  but  a  judicious,  ap- 
plication. It  should,  as  I  have  already  indicated,  apply  to  admissible 
facts;  to  an  entire  fact,  not  a  half  fact;  to  facts  the  truth  or  falsity 
of  which  the  party  may  ascertain  without  much  trouble  or  expense,  and 
without  basing  them  on  opinion. 

I  have  gone  over  the  many  demands  in  the  present  notice,  and  be- 
lieve that  a  judicial  and  judicious  application  of  section  323  calls  for 
the  granting  of  this  motion  only  in  part.  It  would  be  unreasonable  to 
place  such  a  burden  upon  the  plaintiff  as  defendant's  demands  would 
impose.  All  those  demands  that  call  for  questions  of  opinion,  all  that 
are  not  definitely  ascertainable  by  the  plaintiff,  all  that  call  for  "half  a 
fact,"  and  all  that  would  be  inadmissible  as  evidence  at  the  trial  should 
be  stricken  out.  An  examination  before  trial  would  be  more  to  the 
point  on  many  of  the  items. 

As  to  the  first  53  items  the  parties  should  stipulate  the  essential 
parts  of  the  various  communications.  If  thi^  are  unable  to  do  so,  then 
I  shall  grant  these  items;  but  the  plaintiff  may,  in  addition  of  the 
quoted  parts,  include  in  its  admissions  what  it  claims  are  the  other 
essential  parts.  In  addition  to  the  above  the  following  items  are  al- 
lowed: Nos.  51,  52,  53,  107,  143,  144,  and  192.  The  balance  of  the 
items  are  such  as  the  plaintiff  should  not,  at  least  at  this  time,  be  called 
upon  to  admit.  The  greater  number  of  them  call  for  facts  peculiarly 
within  the  knowledge  of  defendant,  or  based  upon  reports  made  to  it. 

Motion  granted  as  indicated.    Settle  order  on  notice. 

Ordered  accordingly. 


ai8  Misc.  Hep.  674) 

BROOKLYN  CLOTHING  CORPORATION  v.  PEOPLE'S  NAT.  FIRE  INS.  CO. 
SAME  V.  FIDELITY-PHENIX  FIRE  INS.  CO.  OF  NEW  YORK. 

(SDpreme  Court,  Kings  County.    May,  1022.) 

1.  Insnraiioa  ^=s>ll5(3)~Ballee  has  Insurable  Interest  In  goods  In  tils  possession. 

A  bailee  may  Insure  goods  in  his  poaseesion  in  his  own  name  and  to 
their  full  value*  being  so  situated  that  he  might  be  liable  for  the  loss  of 
the  goods,  if  destroyed  by  the  peril  insured  against. 

2.  Bailment  ^s»ll~Ballee's  liability  for  loss  of  goods  extends  to  loss  from  riot  or 

commotion. 

A  bailee's  liability  for  loss  of  goods  in  his  care  extends  to  loss  from 
riot  or  commotion  as  much  as  from  any  other  risk  against  which  he  might 
forefend  by  whatever  reasonable  care  required. 

3.  Insurance  ^=s>l64(2)— PoHcy  Issued  to  manufacturer  held  to  cover  fnll  value  of 

goods  In  Its  possession  as  bailee,  and  not  merely  its  Interest  therein  for 
work  done. 

Policy  insuring  clothing  manufacturer  against  ioss  by  ''riot  and  commo- 
tion,*!  covering  the  manufacturer's  building  and  the  contents  therein 
owned  by  it,  and  sold,  but  not  removed,  and  also  the  manufacturer's  in- 
terest in  and  its  legal  liability  for  similar  property  held  by  it  ''in  trust  or 
on  commission  or  in  Joint  account  with  others,"  held  to  cover  the  full 
value  of  the  goods  in  the  manufacturer's  possession  as  bailee,  and  not 
merely  the  amount  of  its  personal  interest  therein  for  the  value  of  the 
work  done. 

^saFor  other  easea  see  same  topic  ft  KBT-NXJMBBR  in  all  Key-Numbered  Dlgesti  A  Indexes 
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4.  Jiidgmaiit  ^=:»I80— Rule  of  oivii  practioo  providing  for  summary  Judgment  1» 
action  to  recover  "debt"  held  applicable  to  action  on  Insurance  policy  after 
loss  has  occurred. 

Rules  of  Civil  Practice,  No.  113,  providing  that  answer  may  be  stricken 
and  summary  judgment  rendered  in  an  action  -  to  recover  a  "debt''  or 
liquidated  demand  arising  in  certain  cases,  held  applicable  to  an  action 
on  policies  insuring  insured  against  loss  by  riot  and  commotion  after 
loss  has  occurred  thereunder,  since  the  liability  after  the  loss  ha» 
occurred  becomes  an  absolute  liability,  and  therefore  a  "debt" 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Debt] 

Actions  by  the  Brooklyn  Clothing  Corporation  against  the  People's 
National  Fire  Insurance  Company  and  against  the  Fidelity  Phenix  Fire 
Insurance  Company  of  New  York.  On  plaintiff's  motions  for  sum- 
mary  judgments.    Motions  granted. 

Richards,  Smyth  &  Conway,  of  Brooklyn  (Albert  C.  Conway,  of 
Brooklyn,  of  counsel),  for  plaintiff. 

Samson  Selig,  of  New  York  City,  for  defendant. 

FAWCETT,  J.  These  are  motions  for  summary  judgments  under 
rule  113  of  the  Rules  of  Civil  Practice.  The  actions  are  to  recover  un- 
der policies  of  insurance  against  loss  by  "riot  and  commotion."  Plain- 
tiff's clothing  manufacturing  establishment  was  invaded  by  a  group  of 
individuals,  and,  among  other  acts  of  disturbance,  acids  and  chemicals 
were  spilled  upon  a  numlper  of  coats  upon  which  the  plaintiff  was  work- 
ing for  the  owners.  For  the  amount  of  the  value  of  the  work  done 
$250.80  liability  was  conceded,  and  that  amount  was  duly  tendered,  but 
for  the  value  of  the  coats  themselves,  or  the  damage  thereto,  aggregat- 
ing $791,  liability  was  disputed,  on  the  contention  that  the  policy,  or 
rather  the  policies,  for  both  are  the  same,  was  limited  to  the  insurance 
of  plaintiff's  personal  interest  in  the  goods. 

[1]  In  terms  the  insurance  was  on  the  building  and  "on  the  contents 
therein  owned  by  the  assured,  or  sold,  but  not  removed;  also  on  his 
[their]  interest  in  and  his  [theii*]  legal  liability  for  similar  property 
held  by  him  [them]  as  follows,  viz. :  In  trust  or  on  commission,  or  in 
joint  account  with  others,  or  on  storage  or  for  repairs."  A  bailee  may 
insure  goods  in  his  possession  in  his  own  name  and  to  their  full  value. 
There  is  a  real  value  to  protect,  and  he  is  so  situated  with  reference  to- 
it  that  he  might  be  liable  for  the  loss,  if  destroyed  by  the  peril  insured 
against.  His  actual  personal  interest  and  his  possible  legal  liability  for 
the  owner's  loss  make  up  an  insurable  interest ;  the  latter  being  recog- 
nized in  the  words  "in  trust"  (which  are  in  the  above  quotation  f rom- 
the  policies  in  the  present  case).  Herkimer  v.  Rice,  27  N.  Y.  163; 
Rigffs  V.  Commercial  Mut.  Ins.  Co.,  125  N,  Y.  7,  12,  25  N.  E.  1038, 
10  L.  R.  A.  684,  21  Am.  St.  Rep.  716 ;  Cone  v.  Niagara  Fire  Ins.  Co.^ 
60  N.  Y.  619;  Stillwell  v.  Staples,  19  N.  Y.  401. 

[2,  3]  So  far  the  parties  are  in  accord  as  to  the  law.  And  had  there 
been  but  the  words  "in  trust"  used  in  reference  to  the  goods,  as  in  the 
cited  cases,  they  would  still  be  in  accord.  There  is,  however,  the  word 
"interest,"  not  present  in  these  cases,  and  defendant  urges  that  the 
effect  thereof,  was  to  restrict  the  liability  to  the  insured's  own  interest , 
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that  is,  its  limited  personal  interest  for  the  value  of  the  work  done,  as 
distinguished  from  its  technical  insurable  interest  to  the  full  value  of 
the  goods,  as  that  insurable  interest  is  ddSned  in  the  cases.  The  ques-  ' 
tion  is  whether  the  reference  to  interest  was  for  strict  inclusion  of  the 
personal  interest,  with  strict  exclusion  of  the  insurable  interest.  I 
think  not  Doubt  disappears  when  it  is  noticed  that  the  term  "interest" 
is  used  in  direct  conjunction  with  the  term  "legal  liability  for,"  so  that 
the  full  phrase  reads  (and  th^  policy  covers)  the  "interest  in  and  legal 
liability  ^or"  the  goods  "in  trust." 

The  bailee's  le^  liability  for  loss  of  the  goods  in  his  care  extends  to 
loss  from  riot  or  commotion  as  mudi  as  from  any  other  risk  against 
which  he  might  forefend  by  whatever  reasonable  care  required,  and 
since  this  legal  liability  is  recognized  and  insured  against  by  these  poli- 
cies in  express  words,  the  entire  phrase  is,  as  to  meaning,  controlled 
thereby.  Read  as  a  whole,  Ae  phrase  is  an  accurate  expression  of  the 
rule  of  the  insurer's  liability  for  the  insured's  full  insurable  interest, 
declared  in  the  authorities.  And  if  this  construction  were  matter  of 
doubt,  and  the  terms  used  consonant  as  well  with  the  contention  of  the 
defendant,  an  insurable  contract  must  be  construed  against  the  insurer, 
because  the  insurer  wrote  the  contract,  and  diat  interpretation  adopted 
which  is  most  favorable  tc)  the  insured.  Goldman  v.  Insurance  Co.  of 
Nprth  America,  194  App.  Div.  266,  267, 185  N.  Y.  Supp.  210;  Preston 
V.  iEtna  Insurance  Co.,  193  N.  Y.  142,  144,  85  N.  E.  1006,  19  L.  R.  A. 
(N.  S.)  133. 

[4]  The  minor  contention  of  the  defendant  that  rule  113  does  not 
apply,  because  the  claim  is  not  on  a  debt  or  liquidated  damage,  is  un- 
sound. After  loss  has  occurred  under  a  policy,  the  liability,  theretofore 
conditional,  becomes  an  absolute  one ;  that  is  to  say,  a  debt.  New  York 
Life  Ins.  Co.  v.  Universal  Life  Ins.  Co.,  88  N.  Y.  424,  429.  In  Penin- 
sular Transportation  Co.  v.  Greater  Britain  Ins.  Corporation  (Sup.)  193 
N.  Y.  Supp.  885,  rule  113  was  applied  in  an  action  for  an  insurance 
loss,  apparently  without  question. 

Motion  for  judefment  in  each  case  is  granted. 

Ordered  accordingly. 


GUNSBERQ  v.  GUNSBERQ. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  26,  1022.) 

Appeal  and  error  ^=9203(3)—- Objection  to  improper  evidence  too  late  on  appeal. 
It  was  too  late  to  raise  tbe  question  on  appeal  that  testimony  of  de- 
fendant was  received  in  violation  of  Code  Civ.  Proc.  |  831  (Civil  Practice 
Act,  §  849),  such  evidence  being  offered  and  received  without  objection  on 
the  part  of  plaintiff,  and  plaintiff  being  given  a  fair  trial  and  every  op- 
portunity to  make  out  a  defense. 

Action  by  Sophie  Gunisberg  against  Nathan  L.  Gunsberg.  Order 
dcnjring  plaintiff's  motion  to  set  aside  verdict  and  for  a  new  trial 
unanimously  affirmed. 
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PER  CURIAM.  Order  denying:  plaintiffs  motion  to  set  aside  the 
verdict  an<i  for  a  new  trial  unanimously  ^affirmed,  Mathout  costs.  The 
testimony  of  defendant  alleged  to  have  been  received  in  violation  of 
section  831  of  the  Code  (section  349  of  the  Civil  Practice  Act)  was 
not  necessary  tq  prove  the  charges  made.  Plaintiff  testified  on  her 
direct  examination  as  to  the  same  subject-matter.  It  further  appears 
that  all  of  the  so-called  improper  evidence  was  offered  and  received 
without  objection  on  the  part  of  plaintiff,  and  presented  to  the  jury 
with  her  acquiescence.  It  is  too  late  to*  raise  the  question  on  appeal, 
especially  in  view  of  the  situation  disclosed  by.  this  record,  where  it 
appears  that  plaintiff  was  given  a  fair  trial  and  had  every  opportunity 
to  make  out  her  defense.  See  Valentine  v.  Valentine,  87  App.  Div. 
156,  84  N.  Y.  Supp.  37;  Lunham  v.  Lunham,  133  App.  Div.  215,  117 
N.  Y.  Supp.  396, 


HIGGINS  V.  FOX. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    April  28,  1022.) 

Landlord  and  tenant  ^==> 1 64 (I)— Tenant  afteomes  li^k  of  condition  of  premises,  In 
absence  of  inspection  or  express  covenant. 

Where  there  was  no  express  covenant  of  warranty  contained  in  the 
lease,  and  lessee  did  not^examlne  the  premises,  he  assumed  the  risk  of  the 
condition  of  the  premises. 

Action  by  Ames  Higgins  against  Robert  Fox.    Judf:ment  for  de-' 
fendant,  and  plaintiff  appeals.    Judgment  and  order  reversed  on  the 
law  and  the  facts,  and  new  trial  ordered.   . 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  JAYCOX,  MAN- 
NING, and  KELBY,  JJ. 

PER  CURIAM.  Judgment  and  order  of  the  City  Court  of  New 
Rochelle  reversed  upon  the  law  and  the  facts,  with  costs,  and  a  new 
trial  ordered.  It  was  incumbent  upon  defendant  to  examine  dn^  prem- 
ises prior  to  the  execution  of  the  lease,  and  the  responsibility  of  doing 
this  rested  upon  him.  Franklin  v.  Brown,  118  N.  Y.  110.  115,  23  N. 
E.  126,  6  L.  R.  A.  770,  16  Am.  St.  Rep.  744.  There  was  no  express 
covenant  or  warranty  contained  in  the  lease,  and  under  the  circum- 
stances defendant  assumed  the  risk  of  the  condition  of  the  premises. 
Zerega  v.  Will,  34  App.  Div.  4iS8, 490,  54  N.  Y.  Supp.  361. 
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LUBOW  V.  LUBOW. 

(Supreme  Court,  Special  Term,  Bronx  Ck)unt7.    June  27,  1922.) 
ft 

1.  Divorce  ^s»255— Judgment  dlsnisslio  action  on  the  merits  ooaoludes  parties 

en  ail  matters  Involved. 

Judgment  dismissing  a  complaint  on  its  merits  concludes  the  parties  on 
the  subject  of  alimony  as  well  as  other  matters  involved. 

2.  Divorce  «=9269(2)^Remedv  of  enforcing  payment  of  alimony  orders  by  eon- 

tempt  proceeding  held  prmerved. 

Where^  under  the  terms  of  a  judgment  dismissing  a  divorce  complaint, 
the  orders  for  alimony  and  counsel  fees  were,  in  effect,  continued  until 
the  entry  of  Judgment,  the  remedy  of  enforcing  payment  of  sums  due  un- 
der the  orders  by  contempt  proceedings,  under  Oivil  Practice  Act,  i 
1172,  was  preserved. 

3.  Divorce  ^=»269(2)~Payment  of  motion  costs  not  enforced  by  contempt  pro- 

coodlngs. 
Payment  of  motion  costs  cannot  be  enforced  by  contempt  proceedings. 

Action  by  Marie  Lubow  against  Isaac  Lubow.  On  motion  to  pun- 
ish defendant  for  contempt  for  his  failure  to  pay  alimony  and  addi- 
tional counsel  fee.    Motion  granted  in  part. 

Henry  Lieb,  of  New  York  City,  for  the  motion. 
Isaac  Lubow,  of  New  York  City,  pro  se. 

GIEGERICH,  J.  [1,2]  The  plaintiff  moves  to  punish  the  defend- 
ant for  contempt  for  his  failure  to  pay  certain  arrears  for  alimony 
and  an  additional  counsel  fee.  The  motion  is  opposed  by  the  defend- 
ant in  person  who  has  filed  an  answering  affidavit.  Neither  of  the 
parties  has  submitted  a  brief. 

The  action  was  brought  by  the  plaintiff  to  obtain  a  separation  from 
her  husband  on  the  ground  of  cruel  and  inhuman  treatment.  It  ap- 
pears thiat  on  October  17,  1921,  Mr.  Justice  Mitchell  made  an  order 
granting  to  the  plaintiff  alimony  at  the  rate  of  $15  per  week  and  a 
counsel  fee  of  $100.  An  additional  counsel  fee  of  $100  was  awarded 
to  the  plaintiff  by  an  order  dated  June  12,  1922,  and  filed  on  the  follow- 
ing day.  The  action  was  tried  in  March,  1922,  and  on  May  8,  1922, 
my  memorandum  dismissing  the  complaint  upon  the  merits  was  filed. 
The  decision  and  judgment  were  signed  on  June  13,  1922,  and  accord-- 
ing  to  the  county  clerk's  file  mark  they  were  filed  on  June  15,  1922. 
On  June  IS,  1922,  the  plaintiff  brought  on  this  motion  by  an  order 
to  show  cause  dated  June  12,  1922,  and  returnable  on  the  date  first 
mentioned,  and  on  such  date  the  motion  was  referred  to  -me  by  the 
justice  presiding  at  Special  Term.  By  the  express  provisions  of  the 
judgment  herein  the  payment  of  the  alimony  heretofore  granted  under 
the  order  of  Mr.  Justice  Mitchell  shall  cease  with  the  entry  thereof, 
and  the  order  of  May  16,  1922,  awarding  to  the  plaintiff  an  additional 
counsel  fee  of  1$100  remains  in  full  force  and  effect.  "The  judgment 
concludes  the  parties  on  the  subject  of  alimony,  as  well  as  other  mat- 
ters involved  in  the  suit"  (Wood  v.  Wood,  7  Lans.  204,  205),  and  un- 
der its  terms  the  alimony  was,  in  effect,  continued  until  the  entry  of 
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judgment  and  the  order  awarding  an  additional  counsel  fee  was  con- 
tinued in  full  force  and  effect.  The  remedy  of  enforcing  payment  of 
any  sums  due  under  the  said  orders  by  contempt  proceedings  was  thus 
preserved. 

.  These  provisions  clearly  distinguish  the  instant  case  from  that  of 
Hayes  v.  Hayes,  ISO  App.  Div.  842,  135  N.  Y.  Supp.  225,  affirmed  208 
N.  Y.  600,  102  N.  E.  1104,  because  the  judgment  of  dismissal  in  the 
latter  case  does  not  appear  to  have  contained  any  saving  clause  what- 
ever relative  to  any  intermediate,  preliminary,  or  provisional  orders; 
whereas  in  the  case  at  bar  the  prior  orders  awarding  temporary  ali- 
mony and  an  additional  counsel  fee,  respectively,  were,  as  seen,  ex- 
pressly continued  in  full  force  and  effect  by  the  judgment.  Such  or- 
ders, therefore,  did  not,  as  in  the  Hayes  Case,  fall  when  the  judgment 
was  entered,  and  the  arrears  for  temporary  alimony  were  not  super- 
seded by  the  entry  of  the  judgment,  as  they  would  have  been,  but  for 
the  said  provision  as  to  alimony  therein  contained.  Thurston  v. 
Thurston  (Sup.)  136  N.  Y.  Supp.  340;  Dietz  v.  Dietz  (Sup.)  136  N. 
Y.  Supp.  341.  It  follows  that  the  entry  of  the  judgment  did  not  dis- 
charge the  defendant  from  the  payment  of  past  due  aUmony,  or  the 
additional  counsel  fee,  and  that  the  court  has  the  power  to  adjudge 
him  guilty  of  contempt  for  not  pa3dng  such  sums  as  may  be  found  to 
be  due  urtder  the  two  orders  in  question.  The  provision  in  the  deci- 
sion and  judgment  as  to  the  alimony  is  based  upon  a  conclusion  of 
law  proposed  by  the  defendant  and  which  was  found  by  me. 

The  proposed  findings  of  the  respective  parties,  with  my  notations  on 
the  margins  thereof,  were  filed  on  May  17,  1922,  and,  as  appears  from 
my  memorandum  accompanying  the  same,  the  parties  were  requested 
to  submit  for  my  signature  on  notice  a  decision  embodying  without 
change  of  language  all  findings  made  by  me.  Lubow  v.  Lubow,  N.  Y. 
Law  Journal,  May  18,  1922.  The  proposed  decision  and  judgment 
were  not  presented  for  my  signature  until  June  13,  1922,  when  they 
were  signed,  after  making  corrections,  and  if  the  defendant  is  now  re- 
quired to  pay  alimony  for  any  period  beyond  that  which  he  claims  it 
should  have  ceased,  it  is  entirely  due  to  his  own  tardiness.  In  this  con- 
nection it  should  be  borne  in  mind  that  at  the  close  of  the  trial  of  the 
case  the  parties  were  requested  to  submit,  upon  the  final  submission 
of  the  case,  their  requests  to  find.  The  plaintiff  submitted  her  re- 
quests, but  none  were  submitted  on  behalf  of  the  defendant. 

In  the  memorandum  deciding  the  issues  of  this  case,  attention  was 
called  to  such  omission,  and  the  defendant  was  given  an  opportimity 
of  submitting  proposed  findings  (Lubow  v.  Lubow,  N.  Y.  Law  Jour- 
nal, May  9,  1922) ,  which  were  subsequently  submitted  by  his  then  at- 
torneys of  record.  It  would  appear  from  the  papers  submitted  that 
there  was  due  for  alimony  when  the  present  motion  to  punish  the  de- 
fendant for  contempt  was  brought  on  by  an  order  to  show  cause  the 
sum  mentioned  in  the  moving  papers,  viz.  $105.  So  far  as  concerns 
the  branch  of  the  motion  which  seeks  to  punish  the  defen(bnt  for  his 
failure  to  pay  the  arrears  for  alimony  amounting  to  the  sum  last  men- 
tioned, the  motion  should  therefore  be  granted.  The  order  awarding 
an  additional  counsel  fee  provides : 


Digitized  by 


Google 


Sup.  Ct)         LEO  FINKXNBSBO,  IKO.  ▼.  CBOMFTON  BJSDQ.  CORP.  33 

(19S  N.T.a) 

'TThat  the  defendant  pay  to  tlie  plaintiff  herein  the  mrA  of  one  hnndred  del- 
lars  ($100),  as  an  additional  counsel  fee,  in  four  installments  of  $25  each, 
payable  weekly ;  the  first  installment  being  payable  within  five  days  after  the 
service  of  the  within  order  with  m>tiee  of  entry  thereof." 

As  appears  by  one  of  the  moving  afiidavits,  a  certified  copy  of  such 
order  was  served  on  the  defendant  on  May  18,  1922,  so  that  under 
the  terms  thereof  the  first  installment  did  not  become  due  until  five 
da3rs  thereafter,  viz.  on  May  23.  The  moving  affidavit  of  the  plaintiff, 
upon  which,  among  other  affidavits,  the  order  to  show  cause  was 
granted,  was  verified  on  June  10,  1922,  and  at  that  time  the  most  that 
could  have  been  due  under  the  said  order  awarding  an  additional  coun- 
sel fee  was  the  sum  of  $75,  the  total  of  three  installments,  which  be- 
came due  on  May  23,  May  30,  and  June  6,  respectively,  and  the  motion 
so  far  as  it  seeks  to  punish  ^e  defendant  for  contempt  for  his  failure 
to  pay  the  sum  last  mentioned,  should  be  granted.  Civil  Practice  Act, 
sec.  1172;  see  Donovan  v.  Donovan,  153  App.  Div.  883,  137  N.  Y.  . 
Supp.  1088.  It  will  be  seen  from  what  has  preceded  that  $100  only 
was  awarded  as  an  additional  counsel  fee,  and  not  $110,  as  claimed 
by  plaintiff.  The  additional  $10  claimed  were  for  costs  granted  to 
the  plaintiff  upon  the  denial  of  the  motion  for  a  reargument  of  the  mo- 
tion for  an  additional  counsel  fee. 

[J]  Pa3mient  of  such  motion  costs  cannot  be  enforced  by  contempt 
proceedings.  Shepard  v.  Shepard,  99  App.  Div.  308,  90  N.  Y.  Supp. 
982.  As  was  said  in  the  case  last  cited  (99  App.  Div.  at  page  311, 
90  N.  Y.  Supp.  at  page  984)  : 

"The  order,  therefore,  In  this  respect,  is  proper.  Tt,  however,  has  gone  fur- 
ther than  is  anthorized,  as  it  also  adjudges  that  the  defendant  is  in  contempt 
for  failure  to  pay  costs,  expenses,  fees,  and  charges.  Failure  to  pay  the  sum 
required  hy  these  terms,  save  such  costs  as  are  embraced  in  the  immediate 
motion,  cannot  be  enforced  by  a  summary  proceeding  to  adjudge  the  defend- 
ant in  contempt.    To  this  extent  Ihe  order  is  unauthorized." 

Motion  granted,  to  the  extent  above  indicated,  but  in  all  other  re- 
spects denied,  without  costs,  with  leave  to  renew  as  to  the  additional 
counsel  fee.    Settle  order  on  notice. 


(118  Misc.  Rep.  626) 
LEO  FINKENBERG,  Inc.,  v.  CROMPTON  BLDQ.  CORPORATION  et  al. 

(Supreme  Court,  Special  Term,  New  Tork  County.    May,  1922.) 

1.  Landfonl  and  tenant  e5»76  (3)— Lessees'  assignee  not  entitled  to  damages  from 
lessor,  who  canceled  lease  for  violation  of  covenant  prahlbiting  assignment 
without  lessor's  consent. 

TVbere  lessees  and  their  assignee,  in  consummating  assignment,  knew 
that  it  was  necessary  to  procure  lessor's  consent  thereto,  the  assignee, 
on  cancellation  of  lease  because  of  violation  of  covenant  not  to  assign  it 
without  lessor's  consent,  and  the  execution  of  a  new  lease  to  adrd  party, 
could  not  recover  damages  from  lessor  on  the  ground  that  the  assignee's 
negotiations  with  lessor  for  purpose  of  obtaining  consent  to  assignment 
estopped  lessor  from  canceling  lease  under  sudi  covenant 
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2.  Equity  ^s»47CI)«-L«88eeft'  BStigaae  held  predudad  from  suing  Itssees,  lossor, 

ano  new  lesaaa  in  equity  on  oancellatlon  of  assigned  lease,  In  view  of  adeqnate 
remedy  at  law. 

Cancellation  of  lease  for  violation  of  covenant  prohibiting  the  assign- 
ment of  the  lease  without  lessor's  written  consent  did  not  entitle  assignee 
to*  bring  an  equitable  action  against  lessor,  lessees  who  had  assigned  lease, 
and  the  lessee  to  whom  a  new  lease  had  been  executed  subsequent  to  the 
cancellation  of  the  old  lease,  for  possession  of  the  premises  and  for  dam- 
ages, since,  if  assignee  was  entitled  thereto,  possession  could  be  obtained 
in  an  action  of  ejectment  against  new  lessee,  and  since  relief  oonld  l>e 
had  against  the  other  defendants  in  actions  at  law  for  damages;  the  as- 
signee having  adequate  remedy  at  law. 

3.  Equity  ^=951(1)— ^uit  will  not  lie  against  several  defendants  to  avoid  a  mul- 

tiplicity of  suits,  where  there  Is  no  community  of  interest  between  defend- 
ants. 

Cancellation  of  lease  for  violation  of  covenant  against  assignment  with- 
out lessor's  written  consent  field  not  to  entitle  assignee  to  bring  equit- 
able action  against  lessees,  lessor,  and  lessee  to  whom  new  lease  had 
been  executed,  on  theory  that  such  action  would  avoid  a  multiplicity  of 
suits;  there  being  no  community  of  right  or  interest  in  the  subject-mat- 
ter of  the  action  between  lessees  and  the  lessor  and  lessee  to  wliom 
new  lease  was  executed. 

Action  by  Leo  Finkenberg,  Inc.,  against  the  Crompton  Building 
Corporation  and  others.  Judgment  dismissing  complaint  as  against 
all  defendants. 

Samuel  J.  Goldberg,  of  New  York  City  (I.  N.  Jacobson,  of  New 
York  City,  of  counsel),  for  plaintiff. 

David  L.  Podell,  of  New  York  City  (J.  J.  Podell,  of  New  York  City, 
of  counsel),  for  defendants  Schulman  et  al. 

Bernard  Fliashnick,  of  New  York  City,  for  defendant  Crompton 
Bldg.  Corporation. 

Snitkin  &  Goodman,  of  New.York  City  (L.  A.  Snitkin,  of  New  York 
City,  of  counsel),  for  defendant  Mintz. 

DAVIS,  J.  The  defendant  Crompton  Building  Corporation  is  the 
owner  in  fee  of  the  premises  No.  31  East  Thirty-First  street,  a  building 
having  12  lofts  and  a  penthouse  on  the  rear  half  of  the  roof.  The  build- 
ing is  occupied  by  merchants  in  the  ladies'  garment  trade.  The  de- 
fendant Mintz,  a  manufacturer  of  dresses,  was  the  lessee  of  the 
twelfth  floor  and  penthouse,  under  a  lease  expiring  February  1,  1920. 
The  plaintiff  Finkenberg  is  the  occupant  of  the  loft  on  the  tenth  floor 
under  an  assignment  of  a  lease  expiring  January  1,1923.  About  a 
year  before  his  lease  expired,  Mintz  opened  negotiations  with  the  de- 
fendant landlord  for  the  renewal  of  his  lease  of  the  twelfth  floor  and 
penthouse.  The  landlord  offered  him  a  five-year  lease  at  a  rental  of 
$10,000  a  year.  Mintz  refused  to  bind  himself  for  more  than  a  three- 
year  term.  The  negotiations  with  Mintz  thus  came  to  an  end,  and 
thereafter,  in  March,  1919,  the  loft  and  penthouse  then  occupied  by 
Mintz  were  leased  to  defendants  Schulman  and  Hauptman  for  five 
years,  beginning  at  the  expiration  of  Mintz's  lease,  at  a  rental  of  $10,- 
000  a  year. 
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By  the  tenns  of  the  kase  to  Schuhnan  and  Haupttnan,  the  latter 
covenanted  "not  to  assign  this  lease  or  underlet  the  said  demised  prem- 
ises without  the  written  consent  of  the  lessor  first  had  and  obtained." 
Then  follows  a  provision  for  the  landlord's  re-entry  in  case  of  failure 
to  keep  the  covenants  of  the  lease.  Notwithstanding  the  inhibition 
against  an  assignment  of  the  lease  without  the  written  consent  of  the 
landlord,  the  defendants  Schuhnan  and  Hauptman,  in  June»  1919,  by 
written  assignment,  transferred  the  lease  to  the  plaintiff  for  $10,000, 
of  which  amount  $3,500  was  paid  by  Finkenberg  to  Schulman  and 
Hauptman  on  the  execution  of  the  agreement  to  assign  Quuq  3d), 
together  with  $833.33,  the  first  month's  rent.  The  remaining ,  pay- 
ments were  to  be  made  as  follows:  $2,000  on  February  1,  1920; 
$2,000  on  July  1;  1920;  and  $2,500  on  February  1,  1921.  On  July 
25,  1919,  the  attorney  of  the  defendant  landlord  notified  the  plain-  . 
tiff  that  the  landlord  intended  to  insist  upon  a  strict  compliance  with 
that  provision  of  the  lease  forbidding  its  assignment  without  the  writ- 
ten consent  of  the  landlord.  On  August  19,  1919,  the  defendant  land- 
lord gave  notice  to  the  defendants  Schulman  and  Hauptman  of  its  can- 
cellation of  the  lease  to  the  latter  because  of  their  violation  of  tht  cove- 
nant against  assigning  without  the  landlord's  consent.  At  the  same 
time  it  returned  to  Schulman  and  Hauptman  the  check  deposited  with 
it  for  the  first  month's  rent.  Immediately  thereafter  the  defendant 
landlord  leased  the  said  twelfth  floor  to  the  defendant  Mintz  for  a 
term  of  five  years  from  February  1,  1920,  and  the  lease  was  recorded 
on  August  25,  1919.  The  defendant  Mintz  is  still  in  possession  of  the 
loft  in  question.  On  October  15,  1919,  the  penthouse  also  was  leased 
to  Mintz  for  five  years  under  a  lease  which  was  duly  recorded,  and  he 
is  now  in  possession  thereof  under  the  last-mentioned  lease. 

It  is  conceded  that  the  landlord  did  not  consent  in  writing  to  the 
assignment  of  the  lease  by  Schulman  and  Hauptman  to  the  plaintiff; 
but  it  is  claimed  by  the  plaintiff  and  by  defendants  Schulman  and 
Hauptman  that  the  defendant  landlord  waived  its  right  to  declare  a 
forfeiture  of  the  lease,  and  that  by  acquiescence  in  the  assignment 
thereof  as  made  he  is  estopped  from  questioning  the  validity  of  the 
assignment.  The  plaintiff  asks  for  a  judgment  requiring  the  defend- 
ants landlord  and  Mintz  to  deliver  pos3ession  of  the  said  twelfth  floor 
and  penthouse  to  the  plaintiff,  and  for  an  injunction  restraining  the 
defendants  landlord  and  Mintz  from  interfering  with  plaintiff's  posses- 
sion during  the  term  of  the  lease  to  Schulman  and  Hauptman.  Plain- 
tiff also  a^s  for  damages  against  these  defendants  landlord  and  Mintz 
for  the  withholding  of  the  premises.. .  As  an  alternative,  in  case  he  Is 
not  entitled  to  a  judgment  against  the  landlord  and  Mintz,  plaintiff 
asks  for  a  judgment  rescinding  and  canceling  his  agreement  with  de- 
fendants Schulman  and  Hauptman,  under  whigh  he  took  an  assignment 
of  the  latter's  lease,  and  for  the  return  of  the  money  he  paid  therefor. 

[1]  It  is  clearly  established  by  the  evidence  that  both  the  plaintiff 
and  defendants  Schulman  and  Hauptman  knew  from  the  outset  that 
they  would  have  to  come  to  an  understanding  and  financial  arrange- 
ment with  the  defendant  landlord  in  order  to  obtain  its  written  con- 
sent to  the  assignment  of  the  lease  to  plaintiff.     Notwithstanding, 
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plaintiff  took  the  assignment  with  the  risk  of  failing  to  get  the  neces- 
sary consent.  He  was  warned  by  his  attorney  against  such  a  course, 
but  .rejected  this  advice  with  the  remark  that  he  would  take  the  chances. 
Thereafter  he  made  several  attempts  to  induce  the  landlord  to  give  his 
consent,  but  his  negotiations  were  not  successful.  In  this  action  he  in- 
geniously urges  the  incidents  of  these  negotiations  with  the  landlord 
as  a  basis  of  a  claim  of  waiver  and  estoppel  and  consent  to  the  assign- 
ment on  the  part  of  the  landlord.  In  my  opinion  he  has  failed  to  sus- 
tain any  of  tiiese  claims,  and  his  complaint  should  be  dismissed  as  to 
the  defendants  Crompton  Building  Corporation  and  Mintz. 

Nor  do  I  think  that  equity  can  afford  him  any  relief  as  against  the 
defendants  Schulman  and  Hauptman.  Both  parties  were  wagering 
upon  the  chances  of  getting  the  landlord's  written  consent  to  the  as- 
signnlent.  Both  were  willing  that  the  provisions  of  the  lease  should  be 
violated  and  were  satisfied  to  take  the  chance  of  inducing  the  landlord 
to  overlook  it.  For  these  reasons  the  complaint  as  to  defendants 
Schulman  and  Hauptman  should  be  dismissed. 

[2,  3]  The  defendant  Mintz  and  the  Crompton  Building  Corporation 
ask  that  the  complaint  be  dismissed  for  the  reason  that  plaintiff  has  an 
adequate  remedy  at  law.  In  this  contention  I  think  the  defendants  are 
right.  If  plaintiff  has  a  good  lease,  he  can  gain  possession  in  an  action 
of  ejectment  against  Mintz.  If  Schulman  and  Hauptman  induced  the 
plaintiff  to  accept  the  assignment  of  the  lease  upon  the  promise  to  ob- 
tain the  landlord's  consent,  and  failed  to  fulfill  their  agreement,  plain- 
tiff has  a  complete  remedy  at  law  against  them.  And  if  the  defendant 
landlord  leased  the  premises  to  Mintz  in  disregard  of  plaintiff's  rights 
as  assignee  of  the  leas^e  to  Schulman  and  Hauptman,  he  can  bring  an 
action  at  law  for  damages  against  the  landlord.  Plaintiff's  answer  to 
these  objections  is  that  he  has  a  right  to  bring  the  action  in  equity  in 
order  to  avoid  a  multiplicity  of  suits.  A  prerequisite  to  that  course  is 
stated  in  the  case  of  Wamock  Uniform  Co.  v.  Garifalos,  224  N.  Y. 
522, 121  N.  E.  353,  as  follows : 

"Among  the  defendants  there  is  neither  community  of  right  or  interest  in 
the  snbject-matter  of  the  action,  nor  community  of  interest  in  the  questions  of 
law  and  fact  involved  in  the  general  controversy.  ♦  ♦  •  The  plaintiff 
naturally  desires  to  avoid  vexation,  expense,  trouble,  and  delay  by  a  consoU- 
datlon,  in  effect,  of  the  independent  causes  of  action  at  law  into  one  cause  of 
action  in  equity.    This  it  cannot  have.    ♦    •    ♦  " 

In  the  present  case  it  may  be  that  the  defendant  landlord  and  de- 
fendant Mintz  have  a  community  of  interest  in  the  questions  involved, 
but  defendants  Schulman  and  Hauptman's  interest  therein  has  nothing 
in  common  with  that  of  the  other  defendants. 

For  these  reasons,  also,  the  complaint  should  be  dismissed  as  against 
all  of  the  defendants.    Findings  passed  upon. 

Judgment  accordingly. 
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60LD8MITH  v.  JEWISH  PRESS  PUB.  CO. 

(Supreme  Court,  Special  Tenn,  New  York  County.    June,  1922.) 

1.  InJuRotlon  ^=»loa— Will  act  be  grftnted  agaiiiit  an  act  merely  because  it  is  a 

ffiUdeneanor. 

An  injunction  may  not  be  granted  against  an  act  which  is  wrongful 
only  because  a  statute  makes  it  a  misdemeanor. 

2.  Injunction  4t=»IS— Certtfleil  public  accountant  held  not  entitled  to  enjoin  puD- 

lisbing  false  advertisement,  where  his  business  was  not  shewn  Injured. 

Equity  will  not,  at  the  instance  of  one  authorized  under  General  Busi- 
ness Law,  i  80,  to  be  styled  and  known  as  a  certified  public  accountant, 
oijoin  a  newspaper  publisher  from  publishing  any  advertlBement  con- 
taining the  words  "Certified  Public  Accountant,"  or  the  letters  **0.  P. 
A.,"  applied  to  any  person  not  authorized  to  assume  sucl)  title  or  use 
such  letters  as  an  abbreviation,  thou^  the  insertion  of  such  advertise- 
ment is  a  misdemeanor  under  Penal  I^w,  {  421,  and  though  such  publi- 
cation be  continued  after  notice  of  falsity  of  the  advertisement;  there 
being  no  proof  that  it  injured  plaintifTs  business. 

Action  by  H.  Ely  Goldsmith,  on  behalf  of  himself  and  all  other  per^ 
sons  duly  authorized  by  the  provisions  of  section  80  of  the  General 
Business  Law  to  assume  within  the  state  of  New  York  the  title  "Cer- 
tified Pubhc  Accountant,"  or  use  the  abbreviation,  "C.  P.  A.,"  who 
shall  desire  to  become  partiea  hereto,  gainst  the  Jewish  Press  Pub- 
lishing Company.  On  motion  for  preliminary  injunction.  Motion 
denied. 

Woodward,  Dennis  &  Buhler,  of  New  York  City,  for  plaintiff. 

Phineas  Lewinson,  of  New  York  City,  for  defendant. 

IrEHMAN,  J.  The  plaintiff  is  a  public  accountant  and  auditor,  au- 
thorized under  section  80  of  the  General  Business  Law  (Consol.  Laws, 
c.  20)  to  be  styled  and  known  as  a  certified  public  accountant,  and  he 
seeks  to  enjoin  the  defendant  from  publishing  any  advertisement  con- 
taining the  words  "Certified  Public  Accountant,"  or  the  letters  **C. 
P.  A.,"  applied  to  any  person  not  authorized  to  assume  such  title  or  use 
the  abbreviation  "C.  P.  A."  The  statute  makes  a  violation  of  section 
80  of  the  General  Business  Law  a  misdemeanor,  and  section  421  of 
the  Penal  Law  (Consol.  Laws,  c.  40),  relating  to  untrue  and  misleading 
advertisements,  is  undoubtedly  sufficiently  broad  to  cover  the  mscrtion 
in  a  newspaper  of  an  advertisement  by  a  person  who  has  not  received 
a  certificate  from  the  regents  of  the  university  in  which  such  person 
assumes  the  title  of  certified  public  accountant.  It  is  clear  that  the 
penal  statute  is  direct^  against  the  advertiser,  and  not  the  publisher  of 
the  newspaper,  who  ordinarily  can  have  no  personal  knowledge  of  the 
truth  of  the  advertisements  he  publishes  in  his  newspaper,  and,  unless 
he  chooses  to  censor  such  advertisements  himself,  he  is  not  required  to 
do  so  by  law. 
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It  is  urged,  however,  that  when  a  newspaper  publisher  has  notice  of 
the  falsity  of  an  advertisement,  and  still  continues  to  publish  it,  he  be- 
comes an  accessory  to  a  misdemeanor,  and  in  this  case  the  plaintiff  has 
given  the  defendant  notice  that  it  is  publishing  advertisements  of  five 
parties  who  use  the  title  "Certified  Public  Accountant,"  or  the  abbre- 
viation "C.  P.  A.,"  in  connection  with  their  names,  though  they  have 
never  received  a  certificate  from  the  regents  of  the  university,  yet  the 
defendant  has  continued  to  publish  these  advertisements.  Some  of 
these  advertisements  contain  other  letters  in  connection  with  the  ab- 
breviation "C.  P.  A.,"  which  it  is  claimed  show  that  the  title  of  cer- 
tified public  accountant  was  granted,  not  by  the  University  of  the  State 
of  New  York  but  by  some  other  body.  Since  the  argument  of  the  ap- 
peal the  Cqurt  of  Special  Sessions  has  held  that  such  use  of  this  ab- 
breviation is  not  a  misdemeanor.  It  is  not  necessary  for  me  to  con- 
sider upon  this  motion  the  correctness  of  that  decision,  for  it  was  con- 
ceded upon  the  argument  that  at  least  one  advertiser  uses  no  such  dis- 
tinguishing letters,  and  the  right  of  the  plaintiff  to  an  injunction  may 
be  determined  upon  the  undisputed  fact  that  the  defendant  is  continu- 
ing after  notice  to  publish  this  advertisement. 

[1,2]  The  continued  publication,  after  notice,  of  an  unlawful  adver- 
tisement, is  undoubtedly  an  improper  act,  and  for  the  purpose  of  this 
motion  I  shall  assume,  without,  however,  attempting  to  decide,  that 
it  makes  the  publisher  an  accessory  to  a  misdemeanor.  A  court  of 
equity  has  power  in  a  proper  case  to  enjoin  an  act  in  spite  of  the  fact 
that  a  criminal  proceeding  against  the  act  will  also  lie ;  but  this  is  the 
first  application  which  has  come  to  my  notice  where  a  court  of  equity 
is  asked  to  grant  an  injunction  against  an  act  which  is  wrongful  only 
because  a  statute  makes  that  act  a  misdemeanor.  The  plaintiff  would 
be  entitled  to  an  injunction  against  any  wrongful  act  for  which  the  law 
gives  no  sufficient  redress,  and  whfch  constitutes  an  injury  to  his  busi- 
ness ;  but  in  the  present  case  there  is  no  evidence  that  the  unlawful  ad- 
vertisement does  injure  the  plaintiff's  business.  The  Legislature,  not 
for  the  purpose  of  creating  a  monopoly  or  new  property  rights,  but  for 
the  protection  of  the  public,  has  enacted  a  statute  providing  tfiat  only 
persons  proving  their  qualifications  may  represent  themselves  as  cer- 
tified public  accountants.  It  has  by  statute  created  a  new  offense  and 
provided  the  remedy  for  such  offense  through  the  criminal  courts,  and 
it  could  by  statute  destroy  the  offense,  without  touching  any  property 
right  of  the  plaintiff. 

The  plaintiff  has  received  the  certificate  of  the  regents,  and  though 
the  value  to  him  of  his  title  may  be  diminished,  if  others  continue 
to  use  it  without  right,  yet  it  is  not  shown  that  through  such  con- 
tinued user  any  business  to  which  he  personally  is  particularly  entitled 
is  wrongfully  withdrawn,  and  even  the  value  of  the  title  itself  to  him 
is  problematic,  and  must  to  a  great  extent  depend  upon  his  own  personal 
ability  to  obtain  and  retain  clients.  He  is  entitled  to  demand  that  thfe 
law  be  enforced  in  the  manner  directed  by  the  Legislature,  but  he 
shows  no  personal  right  and  no  personal  injury  which  would  permit  a 
court  of  equity  to  grant  an  injunction. 

Motion  denied,  with  $10  costs.    Ordered  accordingly. 
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FAIRCHIt-D  V.  TILLOT80N  ot  al. 

(Supreme  Cteurt,  Special  Term,  New  York  CJounty.    May,  1922.) 

1.  Religious  tooietles  ^=»7— May  adopt  by-laws  regulating  eonduct  of  members 

and  providing  for  suspension  or  expulsion  for  violation  thereof. 

The  by-laws  of  a  religious  corporation,  adopted  under  Religious  Cor- 
porations Law,  §  6,  may  reasonably  regulate  the  conduct  of  Its  members 
and  provide  for  suspension  or  expulsion  in  case  of  violation  thereof, 
especially  in  matters  of  discipline,  ecclesiastical  rules,  and  laws  and  cus- 
toms of  church  government 

2.  Associations  ^=>7— One  who  Joins  legally  organized  body,  empowered  to  make 

laws  regulating  conduct  of  members,  becomes  bound  by  such  laws. 

A  person  Joining  any  legally  organized  body,  with  powers  to  make  laws 
and  rules  for  its  own  government  and  for  the  regulation  of  the  conduct 
of  its  members,  becomes  bound  by  such  laws  and  rules,  and  a  decision  of 
that  body,  proceeding  according  to  Judicial  forms,  touching  his  rights  or 
relations  as  a  member,  is  binding  on  the  courts. 
9.  Religious  societies  ^=s>f2<2)— The  proper  forum  for  determination  of  ques- 
tloas  aifectlng  the  moral  and  spiritual  side  of  ecoleslastlcal  discipline  Is  the 
church  judicatory. 

The  proper  church  Judicatory  of  an  ecclesiastical  body  in  which  one 
holds  membership,  and  under  whose  tutelage  one  exercises  religious 
functions,  is  the  proper  forum  for  the  determination  of  questions  affecting 
the  objects  and  interests  of  the  moral  and  spiritual  side  of  ecdesiastical 
discipline. 
4.  Religious  societies  4t=»7~By-iaw  relating  to  expnlsloa  of  member  held  reasoo- 
able. 

By-law  of  Christian  Science  Church,  providing  that  any  member  of  the 
church  who  is  found,  after  a  hearing,  to  be  a  loyal  student,  follower,  sup- 
porter, or  adherent  of  one  who  hss  been  expelled  from  membership  in  the 
mother  church  by  the  Christian  Science  board  of  directors  may  be  droiqped 
from  membership  in  the  church  by  a  two-thirds  vote  of  the  board  of 
trustees,  held  a  reasonable  by-law.  with  the  enforcement  of  which  a  court 
will  not  interfere. 

Action  by  Walter  Fairchild  against  John  Tillotson  and  others,  as 
and  constituting  the  Board  of  Trustees  of  First  Church  of  Christ, 
Scientist,  of  New  York  City,  and  another.  On  defendants'  motion 
for  judgment  on  the  pleadings.    Motion  granted. 

Walter  Fairchild,  of  New  York  City,  for  plaintiff. 
Meier  Steinbrink,  of  Brooklyn,  for  defendants. 

McAVOY,  J,  The  defendants  have  expelled  plaintiff  from  mem- 
bership in  the  defendant  church,  pursuant  to  a  by-law  adopted  in  Oc- 
tober, 1921,  which  was  an  amendment  to  the  formerly  existing  canons 
of  the  church's  government.    It  reads : 

"Any  member  of  this  church  who  is  found,  after  a  hearing,  to  be  a  loyal 
student,  follower,  supporter  or  adherent  of  one  who  has  been  expelled  from 
membership  in  the  mother  church  by  the  Christian  Science  board  of  directors 
may  be  dropped  from  membership  in  the  church  by  a  two-thirds  vote  of  the 
board  of  trustees.  •  ♦  ♦  Under  this  section  of  the  by-laws  no  admoni- 
tion shall  be  necessary." 

Plaintiff  charges  that  the  procurement  of  the  passage  of  said  by- 
law was  not  in  good  faith,  was  a  mere  subterfuge  upon  which  to  predi- 

^s»For  other  cases  see  same  topic  6  K£T-Kt7MBBR  in  all  Key-Numbered  Dlgesta  A  Indexes 


Digitized  by 


Google 


40  195  NEW  TORK  SUPPLBMDNT  (Sup.  Ct 

cate  charges  of  conduct  theretofore  not  deemed  as  prejudicial  to  the 
discipline  of  the  church,  and  that,  as  to  him,  the  said  by-law  is  void 
and  of  no  effect,  because  of  its  retroactive  and  ex  post  facto  features, 
in  so  far  as  his  conduct  is  concerned. 

[1-3]  Religious  Corporations  Law  (Consol.  Laws,  c.  51)  §  5,  gives 
power  to  the  trustees  of  a  religious  corporation  to  adopt  by-laws  or 
amend  the  same  by  a  two-thirds  vote  of  the  qualified  voters  present  and 
voting  at  the  meeting  for  incorporation,  or  at  any  subsequent  meeting 
after  written  notice  embodying  such  by-laws  or  amendment  as  has 
been  openly  given  at  a  previous  meeting,  and  also  in  the  notices  of  the 
meeting  at  which  such  proposed  by-laws  or  amendment  is  to  be  acted 
upon.  The  by-laws  thus  adopted  or  amended  control  the  action  of 
the  trustees.  That  such  by-laws  of  a  religious  corporation,  or  in  fact 
of  any  membership  corporation,  may  reasonably  regulate  the  conduct 
of  its  members,  and  provide  for  suspension  or  expulsion  in  case  of 
violation  thereof,  is  unquestionably  the  rule,  and  especially  is  this  true 
in  matters  of  discipline,  ecclesiastical  rules,  and  laws  and  customs  of 
church  government.  A  person  joining  any  legally  organized  body, 
with  power  to  make  laws  and  rules  for  its  own  government  and  for  the 
regulation  of  the  conduct  of  its  members,  becomes  bound  by  those  laws 
and  rules,  and  a  decision  by  that  body,  proceeding  according  to  judi- 
cial forms,  touching  his  rights  or  relations  as  a  member,  is  binding 
^upon  the  courts.  The  proper  church  judicatory  of  an  ecclesiastical 
body  in  which  one  holds  membership,  and  under  whose  tvitelage  one 
exercises  religious  functions,  is  the  proper  forum  for  determination  of 
questions  affecting  the  objects  and  interests  of  the  moral  and  spiritual 
side  of  ecclesiastical  discipline.  Of  the  things  exclusively  temporal 
and  material,  unless  dependent  upon  questions  of  doctrine,  a  civil  tri- 
bunal may  take  jurisdiction  to  enforce  and  determine  such  rights. 
The  courts  of  this  country  do  not  differ,  nor  rule  contrariwise  in  oth- 
er jurisdictions.  Stack  v.  O'Hara,  98  Pa.  213;  Rose  v.  Vertin,  46 
Mich.  457,  9  N.  W.  491,  41  Am.  Rep.  174;  Chase  v.  Cheney,  58  III. 
509,  11  Am.  Rep.  95. 

[4]  ■  It  would  therefore  be  incumbent  upon  plaintiff  to  allege  in  his 
complaint  facts  from  which  it  could  be  reasonably  deduced  that  the 
by-law  was  unreasonable,  not  adapted  to  the  purposes  of  the  corpora- 
tion, or  contrary  to  or  inconsistent  with  the  laws  of  the  state,  or  in 
violation  of  general  law  or  public  policy.  This  he  fails  to  do.  That  a 
wiser,  more  humane,  or  fraternal  spirit  and  course  might  have  been 
pursued  cannot  be  ground  upon  which  jurisdiction  may  grow,  A 
member  of  a  corporation  hedges  himself  in  by  his  agreement  to  be  gov- 
erned  by  its  charter  and  by-laws,  so  as  to  yield  the  protection  which 
one  seeks  in  the  ordinary  affairs  of  life,  and  enlarges  the  authority 
that  may  be  used  against  him.  People  v.  New  York  Cotton  Ex- 
change, 8  Hun,  216.  I  think  the  by-law  under  consideration  is  fully 
authorized  by  the  defendant's  corporate  powers,  and  is  adapted  to  a 
proper  exercise  of  restraint  of  the  member's  orthodoxy,  and,  while 
plaintiff  can  insist  that  his  civil  and  property  rights  as  an  individual 
or  citizen  shall  be  determined  according  to  the  law  of  the  land,  his  re- 
lations, rights,  and  obligations  arising  from  his  position  as  a  member 
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of  this  religious  body  may  only  be  determined  according  to  the  laws 
and  procedure  enacted  by  that  body. 

Motion  by  the  defendants  for  judgment  on  the  pleadings  granted, 

Ordered  accordingly. 


(U8  Misc.  B^.  701) 

ADAMS  V.  CORWIN,  C«Haty  Auditor. 

(Supreme  Court,  Suffolk  County.    May,  1022.) 

Elections  ^s»47— Statute  lield  uBconstitutlonal,  lo  to  far  as  It  aliollsties  office  of 
cominls^oner  of  election;  ''polls." 

Election  Law,  {  S9,  proridlng  that  in  certain  countiefi  the  county  derk 
Bhall  have  the  powers  and  duties  of  a  board  of  elections*  as  well  as  those 
of  a  county  clerk,  held  void,  in  so  far  as  It  abolishes  the  office  of  com- 
missioner of  election,  since  it  violates  Const,  art.  2.  {  6,  requiring  that  all 
laws  creating,  regulating,  or  affecting  boards  or  officers  charged  with  the 
duty  of  registering  voters,  or  "of  distributing  ballots  at  the  polls  to 
voters,"  or  of  '^receiving,  recording  or  counting  votes  at  election,"  to 
secure  equal  representation  of  the  two  political  parties  as  to  the  largest 
number  of  votes  cast  at  a  preceding  election,  in  that  it  provided  for  the 
performance  of  the  necessary  acts  to  be  done  in  connection  with  absentee 
voters  under  Laws  1920,  c.  875,  re-enacted  in  Laws  1022,  c.  588,  §f  00, 
117, 122  enacted  pursuant  to  Const,  art.  2,  {  1-a,  by  ttie  county  clerk  which 
had  been  done  by  the  board  of  elections;  the  distribution  of  ballots  to 
absentee  voters  being  within  article  2,  |  6,  of  the  Constitution,  relating  to 
distribution  of  ballots  at  the  "polls.** 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Poll.] 

Applicati<xi  by  Sandy  J.  Adams  for  mandamus  against  Dwight  T. 
Corwin  as  County  Auditor  of  the  County  of  SuffoUc,  State  of  New 
York.    Granted. 

Reversed  201  App.  Div.  735,  195  N.  Y.  Supp.  182. 

Samuel  Seabury,  of  New  Yoric  City,  for  petitioner.  * 

Charles  D.  Newton,  Atty.  Gen.  and  Nathan  O.  Petty,  of  Riverhead 
(Robert  P.  Beyer,  of  New  York  City,  of  counsel),  for  respondent. 

LAZANSKY,  J.  Application  by  one  Sandy  J.  Adams,  as  chairman 
of  the  board  of  elections  of  Suffolk  county,  for  a  peremptory  writ 
of  mandamus  to  compel  Dwight  T.  Corwin,  county  auditor  of  Suffolk 
county,  to  draw  a  warrant  in  favor  of  the  said  Adams  for  his  salary 
as  a  member  of  the  elections  board  from  April  13,  1920,  to  April  30, 
1922.  The  question  involved  is  whether  or  not  section  39  of  the  Elec- 
tion Law  (Laws  1922,  c.  588,  effective  April  12,  1922  [Consol.  Laws, 
c.  17])  is  unconstitutional,  in  that  it  provides  that  in  certain  counties, 
including  the  county  of  Suffolk,  the  county  clerk  shall  have  the  pow- 
ers and  duties  of  a  board  of  elections  as  well  as  those  of  a  county  clerk. 
The  effect  of  this  act  is  to  abolish  the  office  of  commissioners  of  elec- 
tion in  Suffolk  county.  The  only  point  made  is  that  the  performance 
of  the  necessary  acts  to  be  done  in  connection  with  absentee  voters  by 
the  county  clerk  which  had  been  done  by  the  board  of  elections  would 
be  in  violafion  of  article  2,  §  6,  of  the  state  Constitution,  which  pro- 
vides: 

^E»For  oUkW  cases  sss  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexe* 
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''All  laws  creating,  regulating  or  affecting  boards  or  officers  cliarged  with 
the  duty  of  registering  voters,  or  of  distributing  ballots  at  the  polls  to  voters, 
or  of  receiving,  recording  or  counting  votes  at  elections  shall  secure  equal 
representation  of  the  two  political  parties  which,  at  the  general  election  next 
preceding  that  for  which  such  boards  or  officers  are  to  serve,  cast  the  highest 
and  the  next  highest  number  of  votes.  All  such  boards  and  officers  shall  be 
appointed  or  elected  in  such  manner,  and  ui)on  the  nomination  of  such  repre- 
sentatives of  said  parties  respectively,  as  the  Legislature  may  direct.  Existing 
laws  on  this  subject  shall  continue  until  the  Legislature  shall  otherwise  pro- 
vide.   This  section  shall  not  apply  to  town  meetings,  or  to  village  elections.'* 

It  is  urged  that  under  the  provisions  of  law  relative  to  absentee  vot- 
ing, the  person  or  persons  having  charge  thereof  distribute  ballots 
at  the  polls  to  voters  and  receive  votes  at  elections  within  the  mean- 
ing of  the  constitutional  provision.  There  can  be  no  doubt  that  the 
word  "polls"  has  had  a  well-defined  and  understood  meaning.  It  is 
the  place  to  which  voters  go  to  cast  their  ballots.  But  the  spirit  of  the 
Constitution  reaches  out  and  embraces  within  its  scope  situations  with- 
in its  purview  although  without  its  letter.  People  ex  rel,  Bolton  v. 
Albertson,  55  N.  Y.  50,  where  at  page  55  it  is  said: 

"A  written  constitution  must  be  interpreted  and  effect  given  to  it  as  the 
paramount  law  of  the  land,  equally  obligatory  upon  the  Legislature  as  upon 
other  departments  of  government  and  individual  citizens,  according  to  its 
spirit  and  the  intent  of  its  framers,  as  indicated  by  its  terms.  An  act  violat- 
ing the  true  intent  and  meaning  of  the  instrument,  although  not  within  the 
letter,  is  as  much  within  the  purview  and  effect  of  a. prohibition  as  if  with- 
in the  strict  letter;  and  an  act  in  evasion  of  the  terras  of  the  Constitution, 
as  pjToperly  interpreted  and  understood,  and  frustrating  its  general  and  clearly 
expressed  or  necessarily  implied  purpose,  is  as  clearly  void  as  if  in  express 
terms  forbidden.  A  thing  within  the  intent  of  a  constitution  or  statutory 
enactment  is  for  all  purposes  to  be  regarded  as  within  the  words  and  terms 
of  the  law.  A  written  constitution  would  be  of  little  avail  as  a  practical  and 
useful  restraint  upon  the  different  departments  of  government,  if  a  Uteral 
reading  only  was  to  be  given  it,  to  the  exclusion  of  all  necessary  implication, 
and  the  clear  intent  Ignored,  and  slight  evasions  or  acts,  palpably  In  evasion 
of  its  spirit,  should  be  sustained  as  not  repugnant  to  it  The  restraints  of  the 
Constitution  upon  the  several  departments,  among  which  the  various  powers 
of  government  are  distributed,  cannot  be  lessened  or  diminished  by  inference 
and  implication ;  and  usurpations  of  power,  or  the  exercise  of  power  in  disre- 
gard of  the  express  provision  or  plain  intent  of  the  instrument,  as  necessarily 
implied  from  all  its  terms,  cannot  be  sustained  under  the  pretense  of  a  liberal 
or  enlightened  interpretation,  or  in  deference  to  the  Judgment  of  the  Legisla- 
ture^ or  some  supposed  necessity,  the  result  of  a  changed  condition  of  affairs." 

The  purpose  of  this  constitutional  provision  was  to  furnish  a  method 
of  preventing  corruption  at  the  polls.  While  corruption  is  more  often 
suspected  and  charged  than  found,  it,  nevertheless,  does  sometimes  ex- 
ist. It  was  to  minimize  its  possibility  that  the  fundamental  law  of  the 
state  sought  to  excite  a  watchfulness,  created  out  of  party  prejudice, 
which  would  be  a  saf^uard  against  wrongdoing.  Whether  or  not  it 
accomplishes  the  purpose  is  not  the  question.  The  sovereign  power 
has  declared  it  essential.  At  the  general  election  November  4,  1919, 
an  amendment  to  the  Constitution  was  adopted  which  permitted  ab- 
sentee voting.  Pursuant  to  this  amendment  the  Legislature  enacted 
chapter  875,  Lav^s  of  1920,  which  has  been  re-enacted  into  chapter  588, 
Laws  of  1922  (Election  Law).    See  sections  117,  122,  and  90. 

By. section  117  it  is  provided  tliat  a  qualified  voter  who  is  absent 
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from  the  county  of  his  residence  because  his  duties,  business,  or  oc« 
cupation  require  him  to  be  elsewhere,  may  vote  as  an  absentee  voter. 
He  is  required  to  file  an  affidavit  not  later  than  the  17th  day  before  the 
general  election,  stating  his  name  and  residence  address ;  that  he  is  a 
qualified  voter  of  the  election  district  in  which  he  resides;  that  he 
expects,  in  good  faith,  to  be  unavoidably  absent  because  of  certain 
duties,  etc.,  giving  a  brief  description  of  the  duties,  etc.,  which  require 
his  absence;  the  special  circumst^ces  by  which  such  absence  is  re- 
quired, etc. ;  and  that  he  applies  in  good  faith  for  the  absentee's  bal- 
lot or  ballots. 

Under  section  118  upon  receipt  of  such  affidavit  the  board  of  elec- 
tions— 

''shall  determine,  upon  such  Inquiry  as  It  deems  proper  whether  the  appU- 
cant  is  a  voter  le^Uj  qualified  to  vote  at  such  election,  and  if  it  finds  he  is 
not  80  qualified  shall  reject  the  appUeation." 

It  is  further. provided  by  section  118^  if  the  board  shall  find  the  ap- 
plicant is  a  qualified  voter  and  that  his  affidavit  Is  sufficient — 

''it  shfiU,  as  soon  as  practicable  after  it  shall  have  determined  his  right  there- 
to, deliver  to  him,  at  the  ofilce  of  the  board,  or  if  he  shaU  have  so  requested  to 
a  member  of  his  family,  or  if  he  ^aU  ,have  so  requested  shall  maU  to  him 
at  an  address  in  the  United  States  designated  by  him,  an  absentee  voter's 
baUot  or  set  of  ballots,  and  an  envelope  therefor." 

The  law  provides,  specifically  certain  details  with  reference  to  the 
form  of  the  ballot,  and  then  provides  by  section  120  that  the  board 
shall  furnish  with  each  absentee  voter's' ballot  an  envelope.  After 
marking  his  ballot  as  provided  by  law,  the  absentee  voter  is  required 
to  place  the  ballot  in  an  envelope  and  take  and  subscribe  a  certain  oath, 
which,  according  t©  the  law,  he  is  required  to  take  and  which  is  set 
forth  on  the  reverse  side  of  the  envelope.  The  envelope,  sealed,  con- 
taining the  ballot,  is  then  mailed  or  delivered  to  the  board  of  elections 
of  the  county  or  city  of  his  residence.  Provision  is  also  made  for  the 
delivery  of  these  ballots  by  the  board  of  elections  to  the  town  or  city 
clerks,  except  in  the  cities  of  New  York  and  Buffalo,  and  by  the  town 
or  city  clerk  to  the  respective  election  districts  where  the  absentee 
voters  reside  and  are  entitled  to  vote.  Section  90.  Under  section  39 
of  the  Election  Law,  as  amended,  the  county  clerk  will  perform  these 
duties. 

Having  in  mind  the  purpose  of  the  constitutional  direction  as  to  the 
distribution  of  ballots  to  voters  at  the  polls,  it  seems  to  me  that  the 
distribution  of  ballots  to  absentee  voters  is  surely  within  the  purview 
of  tfie  constitutional  provision.  While  it  is  true  that  this  distribution 
is  not  made  at  the  polls,  as  that  term  is  generally  used,  it  does  not  do 
any  violence  to  the  use  of  that  term  to  include  within  its  scope  the  dis- 
tribution to  voters  of  the  ballots  wherever  or  however  it  may  take  place 
when  the  distribution  is  made  to  enable  them  to  cast  the  ballots  so  dis- 
tributed. In  Matter  of  Metz  v.  Maddox,  189  N.  Y.  460,  82  N.  E.  507, 
121  Am.  St.  Rep.  909,  a  recount  or  recanvass  by  a  justice  of  the  Su- 
preme Couii  of  votes  cast  at  a  general  election  was  held  to  be  a  vio- 
lation of  article  2,  section  6,  of  the  Constitution.  Surely  such  recount 
would  not  be  a  "counting  of  votes  at  elections/'  yet  it  was  held  to  be' 
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within  the  spirit  of  those  words.  In  receiving  the  sealed  envelope  from 
the  voter  the  election  official  does  not,  in  my  opinion,  receive  it  in  the 
sense  that  he  receives  it  on  election  day.  He  does  not  touch  the  ballot. 
He  receives  it  and  delivers  it  sealed.  He  is  merely  a  depositary,  who 
does,  not  touch  the  ballot  itself. 

To  the  extent  that  the  act  in  effect  abolishes  the  office  of  commis- 
sioners of  election,  and  thus  permits  the  distribution  of  ballots  at  the 
polls  to  absentee  voters,  it  is  void.  *The  applicant  continues  in  his  of- 
fice, at  least,  for  the  purpose  of  distributing  the  ballots  to  absentee 
voters. 

Motion  granted.    No  costs. 

Ordered  accordingly. 


(118  Misc.  Bep.  722) 

GOODMAN  V.  SUBOTNtCK. 

(Supreme  Oourt,  Speeial  Term,  Kings  County.    June,  1922.)      • 

V«ador  and  purchaser  4t=»  1 30(8)— Occupancy  by  former  tenant  under  stay  of 
execution  of  warrant  on  Unal  order  held  not  an  'Mncumbranoe,"  exoneing 
performance  by  purchaser. 

Where  it  did  not  appear  that  the  purdtiaser  was  buying  the  premises, 
either  for  his  own  occupancy  or  for  any  other  special  purpose,  the  mere 
fact  that  the  premises  were  in  the  possession  of  a  tenant,  against  whom 
a  final  order  had  been  entered  in  summary  proceedings,  because  of  stay 
of  execution  ordered  by  the  court  under  Laws  1920,  c.  137,  did  not  relieve 
purchaser  from  the  obligation  of  performing  the  contract  to  purchase  the 
premises;  the  occupancy  of  such  former  tenant  under  the  protection  of 
such  stay  not  constituting  an  "incumbrance,"  and  he  not  being  a  "tenant," 
properly  speaking,  because  the  relation  between  him  and  the  owner  was 
one  created  by  law,  and  not  by  contract 

Action  by  Abraham  Goodman  against  Philip  Subotnick.  Judgment 
for  defendant. 

Jacob  Rothenberg,  of  New  York  City,  for  plaintiff. 
Maurice  Z.  Bungard,  of  New  York  City,  for  defendant. 

BENEDICT,  J.  This  cause,  having  come  on  for  trial,  was  sub- 
mitted on  an  agreed  statement  of  facts.  The  action  was  brought  by 
the  vendee  in  a  contract  for  the  purchase  and  sale  of  a  parcel  of  real 
property,  with  a  building  containing  three  apartments  erected  there- 
on, to  recover  from  the  vendor  the  amount  of  the  deposit  made  under 
the  contract,  amounting  to  $1,200  and  $150,  the  expenses  incurred  for 
the  examination  of  title;  it  being  daimed  by  the  plaintiff  that  the  title 
tendered  was  unmarketable. 

The  contract  was  dated  January  24,  1920,  and  title  was  to  close 
on  April  2,  1920.  It  was  provided  that  the  sale  should  be  subject, 
among  other  things,  to  two  leases  on  two  flats,  expiring  about  Novem- 
ber, 1920.  At  the  time  of  the  contract  there  was  a  tliird  tenant,  not 
mentioned  in  the  contract,  in  occupation  of  the  other  apartment,  whose 
lease  was  to  expire  on  April  1,  1920,  the  day  preceding  the  date  fixed 
for  the  closing  of  title.    Pending  the  contract,  and  on  April  1,  1920, 
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chapter  137  of  the  Laws  of  1920  was  passed  and  went  into  effect, 
whereby  a  court  or  judge  sitting  in  a  summary  proceeding  to  dispossess 
a  tenant  holding  over  after  the  expiration  of  his  term  was  authorised 
in  his  discretion  and  upon  certain  conditions  to  stay  the  execution  of 
a  warrant  upon  a  final  order  in  favor  of  the  landlord  for  any  period 
not  to  exceed  one  year. 

The  tenant  in  question  did  not  remove  on  April  1,  1920,  and  clos- 
ing of  title  was  adjourned  eventually  imtil  April  13,  1920.  In  the 
meantime  the  defendant  instituted  summary  proceedings  against  such 
tenant,  and  a  final  ordtr  was  made  awarding  possession  of  the  apart- 
ment occupied  by  him  to  the  landlord,  but  the  execution  of  the  warrant 
was  stayed  until  May  1,  1920.  Such  being  the  situation  on  April  13th, 
the  parties  met,  and  defendant  duly  tendered  a  deed*  which  plaintiff 
refused  to  accept  on  account  of  the  allied  inctimbrance  resulting 
from  the  occupancy  of  the  said  former  tenant  tmder  the  protection  of 
such  stay,  and  thereafter  plaintiff  commenced  this  action. 

The  question  which  I  am  required  to  determine  is,  therefor^,  whether 
under  these  circumstances  there  was  an  inctunbrance  on  the  premises 
not  ^>ecified  in  the  contract,  which  relieved  the  plaintiff  of  his  obli- 
gation to  perform  the  same.  I  think  that  there  was  no  such  incum- 
brance. The  former  tenant,  although  obliged  to  pay  for  the  use  and 
occupation  of  a  part  of  the  premises  during  the  continuance  of  the 
stay,  was  not  a  tenant, .  properly  speaking,  because  the  relation  be- 
tween him  and  the  owner  was  one  created  by  law  and  not  by  contract. 
The  statute  did  not  create  an  incumbrance  on  the  property ;  it  merely 
modified  in  certain  respects  the  existing  statutory  remedy  of  summary 
proceeding.  This  remedy  could  have  been  taken  away  altogether 
without  impairing  the  marketability  of  plaintiff's  title.  People  ex  rel. 
Durham  Realty  Corporation  v.  La  Fetra,  230  N.  Y.  429,  440,  441,  130 
N.  E.  601,  16  A.  L.  R.  152;  Froehlich  v.  K.  W.  W.  Holding  Co.,  Inc., 
116  Misc.  Rep.  275,  279,  190  N.  Y.  Supp.  324,  affirmed  on  opinion 

below  — ^  App.  Div. ,  192  N.  Y.  Supp.  925.     The  act  affected 

equally  all  property  in  the  city  of  New  York  and  adjoining  counties 
devoted  to  similar  uses,  and  it  was  passed  by  the  Legislature  in  the 
exercise  of  the  police  power,  to  meet  a  special  and  peculiar  emergency. 
The  so-called  zoning  ordinance,  which  imposes  restrictions  on  the  use 
of  real  property,  has  been  held  not  to  constitute  an  incumbrance.  Lin- 
cohi  Trust  Co.  v.  William  Bldg.  Corporation,  229  N.  Y.  313,  128  N. 
E.  209. 

It  may  be  urged  that  the  present  case  is  distinguishable  from  the 
case  last  above  cited,  and  falls  within  the  doctrine  of  the  case  of  An- 
derson V.  Steinway  &  Sons,  178  App.  Div^.  507,  165  N.  Y;  Sopp.  608, 
affirmed  221  N.  Y.  639,  117  N.  E.  575,  because  in  the  former  case 
the  contract  of  purchase  and  sale  was  made  after  the  enactment  of  the 
zoning  ordinance,  while  here  the  statute  in  question  was  passed  subse- 
quent to  the  making  of  the  contract*  In  the  Anderson  Case  consider- 
able weight  was  given  in  the  Appellate  Division  to  the  fact  that  the 
zoning  ordinance  was  enacted  betwipen  the  date  of  the  contract  and  the 
date  set  for  the  closing  of  title,  but  the  Court  of  Appeals  rested  its 
affirmance  upon  the  groimd  that  such  ordinance  prevented  the  vendee 
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from  using  the  premises  for  a  special  purpose  for  which,  to  the  knowl- 
edge of  the  vendor,  the  vendee  was  buyii^  such  premises  and  other 
contiguous  premises.  In  the  present  case  it  does  not  appear  that  the 
vendee  was  buying  the  premises  either  for  his  own  occupancy  or  for 
any  other  special  purpose,  and  hence  I  think  the  Anderson  Case  is  in-  • 
applicable.  The  case  of  Froehlich  v.  K.  W.  W.  Holding  Co.,  supra, 
involves  the  question  of  the  effect  of  the  emergency  housing  legislation 
of  1920  on  the  right  of  a  vendee  to  enforce  specific  performance  of  a 
contract  for  the  sale  of  real  property,  and  it  was  held,  under  the  cir- 
cumstances there  disclosed,  that  such  right  was  not  affected.  Al- 
though the  case  differs  somewhat  from  the  present  ca^e,  it  tends  to 
support  the  proposition  that  such  legislation  ^d  not  burden  the  prem- 
ises to  whicli  it  applied  with  incumbrances. 

I  shall  therefore  give  judgment  for  the  defendant,  dismissing  the 
complaint  on  the  merits,  but  without  costs.  Settle  decision  and  judg- 
ment on  notice. 

Since  my  memorandum  herein  directing  judgment  in  favor  of  the 
defendant  was  filed  on  May  31st  last,  I  have  read  the  opinion  of  the 
Appellate  Division,  First  Department,  in  Urbis  Realty  Co.  v.  Globe 

Realty  Co.,  —  App.  Div. ,  194  N.  Y.  Supp.  535,  handed  down  June 

3d  last  (not  yet  [officially]  reported),  which,  it  is  claimed  by  the  de- 
fendant herein,  is  directly  contrary  to  my  decision.  The  instant  case 
is,  however,  clearly  distinguishable  from  the  case  in  the  First  Depart- 
ment, because  prior  to  the  date  to  which  closing  of  title  was  adjourned 
a  final  order  in  a  summary  proceeding  had  been  granted  against  the 
for^mer  tenant  whose  occupancy  was  claimed  to  constitute  an  incum- 
brance. He  was  not,  therefore,  a  tenant  at  the  time  of  plaintiff's  re- 
fusal to  take  title,  and  his  occupancy  under  the  stay  of  the  warrant  was 
not  a  tenancy.  No  such  situation  was  presented  in  the  first  department 
case. 

I  have  also  noted  on  my  former  memorandum  that  the  case  of  Froeh- 
lich V.  K.  W.  W.  Holding  Co.,  therein  cited,  was  affirmed  by  the  Ap- 
pellate Division,  Second  Department,  on  the  opinion  below.  Decision 
and  judgment  in  favor  of  defendant  signed,  and  plaintiff's  requests  to 
find  passed  upon. 

Judgment  accordingly. 


ai8  Misc.  Rep.  806) 

8TRETZ  V.  ZOLKOSKI  et  al. 

(Supreme  Court,  Kings  County.   June,  1922.) 

1.  Husbanit  and  wife  ^=> 1 4 (2)— Where  land  owned  by  entirety  It  eold  under 

mortgage  foreclosure,  the  surplus  Is  constructively  real  property. 

Where  land  owned  by  a  husband  and  wife  as  tenants  by  entirety  Is  sold 
under  mortgage  foreclosure,  the  surplus  over  the  mortgage  debt  Is  con- 
structively real  property,  still  held  In  entirety  by  both. 

2.  Husband  and   wife  ^s»l4(2)--A    wife,   purchasing   on   foreolosure   property 

owned  by  entirety,  held  entitled  to  offset  price  as  against  equity  of  redemp- 
tion. 

Where,  at  the  time  the  decree  ht  foreclosure  and  sale  of  land  held  \>y 
entirety  was  granted,  the  husband  had  abandoned  his  family,  was  under 

» ' "t  ■  •■      ■  ■  ■      ■ 1        ■  ....    ■■■■.  ,■■,..-■       .■! ■  ■     , 
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in^ctment  therefor,  and  was  a  fugitive  from ' Juatice,  and  tbe  wtfe  ac^ 
knowledged  that  she  bid  in  the  property  and  will  still  hold  it  by  entirety, 
her  motion  for  leave  to  offset  as  against  the  purchase  price  the'  equity  of 
redemption  in  the  property  will  be  granted,  in  the  absence  of  objection  by 
her  creditors. 
3  Husband  and  wife  ^s»l4(2)— Wksrs  wife  purehasos  iiropsrty  Irali  by  entirety 
ofl  mortgage  foreolMure  while  husband  is  fugitive,, on -fab  olaining  as  survivor, 
her.  estate  will  have  claim  against  him  for  support. 

Where  husband  and  wife  held  property  as  tenants  by  entirety,  and  the 
same  was  sold  under  a  mortgage  foreclosure,  the  husband  then  being  a 
fugitive  from  justice,  and  the  property  was  purchased  by  the  wife,  the 
huBtmhd  still  has  his  interest  contingent  on  survivorship,  and  if,  after 
the  wife's  death,  he  reappears  to  assert  his  claim  as  survivor,  her  estate 
will  have  a  claim  against  him,  to  be  satisfied  out  of  the  property,  for 
what  she  has  expended  for  support. 

Action  by  Max  Stretz  against  Joseph  Zolkostd  knd  others.  On  mo- 
tion by  purchaser  on  f oreclostire  for  a  set-oif.    Motion  Ranted. 

Samuel  Levy,  of  Brooklyn,  for  plaintiff. 

Halbert  &  Quist,  of  Brooklyn  (Louis  J.  Halbert,.of  Brooklyn^  of 
coimsel),  for  defendant  Mary  Zolkoski. 

FAWCETT,  J.  This  is  a  motion  to  allow  the  defendant  Mary 
Zolkoski,  purchaser  at  the  foreclosure  sale  in  flic  above-entitled  action, 
to  set  off  as  against  l^e  purchase  price  the  equity  in  the  said  property, 
the  title  to  which  was  held  by  her  and  her  husband  as  tenants  by  the 
entirety.  It  is  in  effect  an  application  for  instructito*  to  the  referee 
after  the  sale.  The  facts  substantially  are  as  follows:  Thfe  defendants 
Joseph  Zolkoski  and  Mary  Zolkoski,  his  wife,  held  title  as  tenants  by 
the  entirety,  and  were  the  owners  of  the  equity  of  redemption  of  the 
property  in  question  at  the  time  of  the  decree  of  f  orclosure  and  .sale. 
The  husband  had  abandoned  his  family,  was  under  indictment  there- 
for, and  was  a  fugitive  from  justice.  The  wife  purchased  th6  property 
at  the  f oreclosune  sale  for  the  ^rii  of  $4,350  above  a  first  mortgage  of 
$3/XX)  and  $90  accrued  interest-  She  demanded  an  offset  over  and 
above  the  plaintiff's  claim  of  $1,200  and  interest,  costs,  and  taxes,  to 
the  extent  of  her  bid,  at  the  time  of  the  signing  of  the  terms  of  sale. 

[1]  The  moving  party  contends  she  is  entitled  to  this  offset  perforce 
of  the  character  of  her  estate.  The  question  raised  by  petitioner  is 
whether  under  the  circumstances  she,  the  tenant  by  the  entirety,  can 
claim  the  offset  of  the  equity  of  redemption,  or  must  she  pay  the  full 
value  of  the  equity  of  redemption ;  the  balance,  after  payment  of  the 
judgment  herein,  to  be  deposited  with  the  city  chamberlain  in  trust  to 
await  the  contingency  of  her  husband  surviving  her,  or  she  surviving 
him.  Where  land  owned  by  the  husband  aind  wife,  as  tenants  by  the 
entirety,  is  sold  under  mortgage  foreclosure,  the  surplus  over  the  mort- 
gage debt  is  constructively  real  property,  still  held  in  entirety  by  both. 
Germania  Savings  Bank  v.  Jung  (Sup.)  18  N.  Y;  Supp.  709.  The  wife 
is  not  the  owner  of  the  entire  surplus. 

[2,  3]  The  tenancies  by  entireties  question  can  only  arise  by  virtue 
of  the  original  limitation.  Matter,  of  Baum,  121  App,  Div.  496,  106 
N.  Y.  Supp.'  113.    It  does  not  impinge  the  property  when  sold  under 
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foreclosure,  even  though  the  wife  is  the  one  who  buys  it  m.  Thence- 
forth her  title  is  as  purchaser,  and  not  under  the  original  limitation. 
The  husband  still  has  his  interest,  contingent  on  his  survivorship,  in 
the  surplus  on  the  foreclosure  (Germania  Savings  Bank  v.  Jung  [Sup.] 
18  N.  Y.  Supp.  709),  and,  unless  some  method  of  substituting  the  equity 
of  redemption  in  the  purchased  property  in  place  of  the  surplus  can 
be  devised,  the  surplus  must  be  paid  over  to  the  referee.  The  husband 
absconding  and  putting  the  burden  of  supporting  his  family  entirely 
upon  his  wife,  she  would  have  a  claim  against  him  for  repayment. 
Heidelberger  v.  Heidelberger,  196  App.  Div.  626,  187  N.  Y.  Supp.  864. 
If,  therefore,  she  acknowledges  now  tfiat  she  has  bought  this  property, 
and  will  still  hold  it,  as  in  entirety,  and  so  obviate  the  necessity,  of  put- 
ting up  the  surplus,  she  would  be  safe,  and  no  one  hurt.  If  the  hus- 
band survives  her,  then  reappears,  and  asserts  his  claim  as  survivor, 
her  estate  will  have  the  claim  against  him  to  be  satisfied  out  of  the  prop* 
erty  for  what  she  has  expended  for  support.  If  he  dies  before  her,, 
then  she  will  have  it  all  under  the  survivorship.  The  only  one  who 
might  object  to  her  now  declaring  the  tenancy  by  entirety  would  be 
some  creditor  of  hers,  if  she  has  any.  A  creditor  of  the  husband  could 
not  interpose  objections,  for  any  such  would  have  no  claim  against  the 
surplus  until  time  would  have  determined  that  he  was  the  survivor. 

The  application  on  behalf  of  the  wife  for  leave  to  offset  the  surplus 
as  against  the  price  she  bid  at  the  sale  is  granted  upon  the  aforemention- 
ed conditions,  and  the  referee  is  instructed  accordingly.  Settle  order 
on  two  days'  notice. 

Ordered  accordingly. 


(118  Misc.  Rep.  706) 

ASYLUM  OF  ST.  VINCENT  DE  PAUL  v.  McGUIRE  et  a1. 

(Supreme  Court,  New  York  County.     May,  1022;) 

1.  Bankruptcy  ^=9 1 40 (3)— Corporation,  whose  treasurer  had  without  authority^ 

delivered  corporation's  securities  to  bankrupt  firm,  of  whloh  he  was  a  memberf. 
not  entitled  to  priority  over  owners  of  other  seourltlos  converted  by  firm. 

Where  corporation's  treasurer,  without  authority  from  corporation,  de- 
livered certain  securities  belonging  to  the  corporation  to  a  stock  brokerage 
firm  of  which  he  was  a  member,  and  the  firm  without  the  corporation's 
consent  transferred  them  to  a  bank  as  collateral  security  for  bank's  loan 
to  the  firm,  and  the  bank  sold  the  securities  on  the  firm's  default  in  pay- 
ment of  its  note,  the  corporation,  on  bankruptcy  of  the  firm*  was  noi  en^ 
titled  to  priority  over  owners  of  other  securities  which  the  firm  had  con- 
verted by  depositing  stock  with,  such  bank  as  collateral  security  for  the 
note. 

2.  Sales  ^=>234(6)— Stolen  security  cannot  be  held  against  true  owner,  even  by 

bona  flde  purchaser. 

Generally  a  stolen  security  cannot  be  held  against  the  true  owner  by 
any  one,  not  even  a  purchaser  in  good  faith  for  value. 
3   Brokers   ^=»  1 00— Owner    who    leaves   securities    with   broker  takes   chance 
of  ioslna  them.  If  latter  hypothecates  them  with  pledgee,  who  takes  them  in* 
good  faith. 

Independently  of  every  other  security  owner,  one  who  leaves  his  se- 
curities in  a  negotiable  form  with  his  broker  takes  thie  <^ance  of  losing: 
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them.  If  tbey  are  hypothecated  Xjv  tlie  brok^  with  a  pledgee,  who  takes 
them  in  .good  faith  for  money  advanced. 

4.  Broktrt  ^»I00— >Whor«  ttoekbrekert  pledged  seourities  belonging  to  others, 
some  of  which  were  sold  hy  pledgee,  owners  of  sold  seourltles  had  no  rights  In 
unsold  securities. 

Where  stock  brokerage  firm  deposited  securities  owned  by  others  with  a 
bank  to  secure  the  stockbrokers'  note,  and  thereafter  the  bank  sold  some 
of  the  seenritles  because  of  default  in  the  payment  of  the  note,  owners  of 
seoiirties  so  sold  were  not  entitled  to  the  sale  of  the  unsold  securities  and 
to  share  in  the  proceeds  thereof,  but  the  owners  of  such  unsold  securities, 
who  could  trace  title  thereto,  were  entitled .  to  the  possession  thereof ; 
there  being  no  privity  of  contract  between  the  owners  of  the  sold  se- 
enritles and  the  owners  of  the  unsold  securities. 

Action  by  the  Asylum  of  St.  Vincent  de  Paul  against  Edward  J. 
McGuire  and  others.   Judgment  rendered. 

Goldman  &  Unger,  of  New  York  City  (William  F.  Unger,  of  New 
York  City,  of  counsel),  for  plaintiff, 

Edward  J.  McGuire  and  James  F.  McNaboe,  both  of  New  York 
City,  for  defendant  McGuire. 

Humes,  Buck,  Smith  &  Tweed,  of  New  York  City  (Ben  Le  Roy . 
Stowell,  of  New  York  City,  of  counsel),  for  defendant  Cramer. 

Middlebrook  &  Borland,  of  New  York  City  (Percy  F.  Griffin,  of 
New  York  City,  of  counsel),  for  defendant  Popp. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (William  C. 
Armstrong,  of  New  York  City,  of  counsel) ,  for  defendants  Monneron 
&  Guye. 

Shea^  &  Hare,  of  New  York  City  (Ralph  O.  h.  Fay,  of  New  York 
City,  of  counsel),  for  defendant  Kinney. 

Doyle  &  Macpherson,  of  Pe^kskill  (M.  Macpherson,  of  Peekskill,  of 
counsel),  for  estate  of  Remigious  La  Fort. 

Lind  &  Pfeiffer,  of  New  York  City,  for  defendants  Fuereste  and 
Loewenwarter. 

Paul  G.  Gravenhorst,  of  New  York  City,  for  defendants  Frank  and 
others. 

Peck  &  Hancock,  of  New  York  City  (John  T.  Hancock,  of  New 
York  City,  of  counsel),  for  defendant  Lummis. 

Charles  C.  Sanders,  of  New  York  City,  for  defendants  Salyer  and 
others. 
•  Franklin  Leonard,  Jr.,  for  defendants  Miller  and  others. 

COHALAN,  J.  Amy  &  Co.  were  a  partnership  engaged  in  the  busi- 
ness of  stockbrokers  in  the  city  of  New  York.  On  March  5,  1919, 
the  members  of  the  firm  executed  a  general  assignment  to  the  defend- 
ant Edward  J.  McGuire.  In  January,  1915,  Amy  &  Co.  had  obtained 
from  the  defendant  Chase  National  Bank  a  loan  of  $250,000,  and 
had  pledged  as  xroUateral  therefor  securities,  consisting  of  stocks  and 
bonds  of  various  corporations.  The  bonds  were  payable  to  holder  or 
bearer,  in 'the  usual  form  of  corporate  bonds,  and  the  stocks  were 
represented  by  the  usual  certificates,  with  assignments  in  blank  exe- 
cuted by  the  party  named  as  owner.     Some  of  the  securities  thus 

^s>For  other  cases  see  same  topic  A  KBT-NtTMBER  in  all  Key-Numbered  Digests  A  Indexes 
1»5N.Y.S.— 4 
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pleclged  were  those  of  margin  creditors ;  some  were  the  property  of 
parties  who  had  authorized  their  pledging';  some  were  the  property 
of  parties  who  had  left  them  with  Amy  &  Co.  for  safe-keeping  or  for 
sale.  This  latter  class  we  might  call  "larceny  creditors,"  as  the  firm 
had  no  ownership  of  any  kind  in  these  securities. 

[1]  The  plaintiff  occupies  rather  a  unique  position  in  this  matter. 
Its  securities  were  left  not  with  Amy  &  Co.,  but  with  a  member  of 
that  firm  who  was  at  the  time  the  plaintiff's  treasurer.  These^securi- 
ties,  in  the  form  of  bearer  bonds,  were  delivered  by  the  treasurer  to 
Amy  &  Co.,  were  handed  over  by  them  as  part  of  the  collateral  security 
for  the  loan,  were  sold  by  the  bank,  and  the  proceeds  applied  upon 
payment  of  the  note.  On  these  facts  the  plaintiff  claims  a  right  su- 
perior to  the  other  'larceny  creditors." 

It  appears  that  after  the  making  of  the  loan  by  the  Chase  National 
Bank,  and  from  time  to  time,  new  collateral  was  substituted  in  place 
of  some  of  the  original,  which  was  withdrawn.  On  March  5,  1919, 
the  date  of  the  assignment,  the  Chase  National  Bank  demanded  pay- 
ment of  the  loan,  and,  the  same  not  being  paid,  it  sold  some  of  the  se- 
curities on  March  13th,  realizing  in  round  figures  the  sum  of  $255,- 
000.  After  this  sale,  but  within  a  day  or  so,  the  bank  received  from 
the  attorneys  for  defendant  Cramer  a  letter  advising  it  that  certain 
securities  held  as  collateral  to  the  loan  were  the  property  of  Cramer, 
and  not  of  Amy  &  Co.  The  securities  mentioned  in  this  letter  were 
100  shares  of  Western  Union,  133  shares  of  Pittsburgh  Coal  pre- 
ferred, and  62  shares  of  Pacific  Coast  preferred.  The  Western  Union 
shares  had  been  sold,  but  on  receipt  of  the  letter  the  defendapt  bank 
retained  in  its  possession  and  still  has  a  cashier's  check  for  tiie  pro- 
ceeds of  the  sale  in  the  sum  of  $8,833.50.  On  March  19th  the  bank, 
to  secure  the  balance  due,  sold  6  bonds  of  the  Hocking  Valley  and  28 
shares  of  the  New  York  Dock  Company  preferred,  realizing  on  such 
sales  $5,852.64,  and  thus  clearing  Amy  &  Co.  of  all  indebtedness  to  it 
under  the  loan.  There  then  remained  in  its  hands  some  of  the  securi- 
ties pledged  as  collateral,  and  the  cashier's  check  representing  the  sale 
of  the  Western  Union  stock.  Of  these  certificates  some  were  handed 
over  to  the  trustee  in  bankruptcy,  and  others  at  this  time  are  held  by 
the  bank,  which,  however,  claims  no  right  or  title  to  them,  and  offers 
to  hand  them  over  in  accordance  with  the  terms  of  the  judgment  here- 
in. On  March  19th  of  the  same  year  a  petition  in  involuntary  bank- 
ruptcy was  filed  against  Amy  &  Co.  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  An  adjudication 
was  entered  thereon  on  June  9th,  and  defendant  McGuire  was  appoint- 
ed trustee  in  bankruptcy. 

The  plaintiff  contends  that  the  securities  unsold  on  the  loan  should 
be  sold,  and  out  of  the  proceeds  it  should  receive  the  value  of  its 
securities  hypothecated  by  Amy  &  Co.  I  cannot  agree  with  this  con- 
tention. That  its  property  was  stolen  from  it  by  its  treasurer,  and 
turned  over  by  him  to  the  firm  of  which  he  was  a  member,  is  further 
evidence  of  the  frailty  of  human  nature;  but  the  fact  gives  the  plain- 
tiff no  legal  claim  against  those  defendants  whose  property,  also 
stolen,  was  jeopardized,  but  not  finally  lost.    At  the  time  of  the  as- 
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sigQment  Amy  &  Co.  held  certain  sectirities  of  Moiineron  &  Ouye, 
and  prior  to  the  assignment  they  had  pledged  all  of  these,  except  a 
$1,000  bond  of  the.  Southern  Railway  development  and  general  mort- 
gage 4's,  with  the  Chase  National  Bsmk  as  part  of  the  collateral  to  the 
loan.  These  securities  had  been  deposited  with  Amy  &  Co.  for  safe- 
keeping only.  Of  the  other  securities  deposited  on  the  loan,  Monneron 
&  Guye  contend  that  the  $500  Norfolk  &  Western  bond  and  the  10 
shares  of  Norfolk  &  Western  preferred,  not  sold  by  the  bank,  should 
be  returited  to  them,  with  all  accrued  interest  and  dividends,  and,  fur- 
ther, that  they  are  entitled  to  the  sum  of  $3,611.65,  with  interest,  rep- 
resenting the  proceeds  of  their  securities  that  were  sold  by  the  bank. 

The  defendant  Cramer  contends  that  the  100  shares  of  Western 
Union,  62  of*  Pacific  Coast  Company,  and  133  of  Pittsburgh*  Coal 
preferred  were  the  property  of  Cramci^s  predecessor  in  title,  were  left 
in  the  hands  of  Amy  &  Co.  for  safe-keeping,  were  delivered  by  that 
company  to  the  baijk  as  part  of  the  collateral  security  to  the  loan,  and 
were  pledged  subsequent  to  the  date  of  the  original  loan.  The  Pa- 
cific Coast  and  Pittsburgh  Coal  shares  were  not  sold  by  the  bank; 
the  Western  Union  were,  and  the  result  of  this  sale  is  the  cashier's 
check  for  $8,833.50.  It  was  the  attorneys  for  this  defendant  who 
wrote  the  letter  to  the  bank  which  caused  it  to  hold  the  check  fpr 
the  proceeds.  An  action  in  replevin  was  commenced  by  Cramer,  but 
was  stayed  by  an  order  entered  in  this  action.  This  defendant  con- 
tends that  he  is  entitled  to  the  immediate  possession  of  the  Pacific 
Coast  and  Pittsburgh  Coal  shares  and  to  the  check  representing  the 
proceeds  of  the  sale  of  the  Western  Union  shares. 

The  defendants  Cramer,  Monneron  &  Guye,  Popp,  La  Fort,  Frank, 
Salyer,  Walsh,  Connolly,  Charles  C.  Miller,  and  Clare  J.  Miller  all 
left  their  securities  with  Amy  &  Co.  for  safe-keeping  or  for  sale.  They 
were  not  margin  creditors.  They  were  not  indebted  to  Amy  &  Co., 
and  their  securities  were  part  of  the  collateral  to  the  loan.  The  Inter- 
national Catholic  Truth  Society  was  in  this  same  class.  Some  ques- 
tion arose  at  the  .trial  as  to  whether  or  not,  by  reason  of  its  default 
herein,  proof  should  be  taken  and  rights  adjudicated  on  its  behalf  in 
this  action.  The  remaining  defendants  were  either  margin  creditors 
or  what  may  be  called  "family  creditors." 

Amy  &  Co.  under  the  law  had  the  right  to  pledge  the  securities  of 
the  margin  creditors,  and  the  testimony  shows  that  the  "family  credi- 
tors" all  consented  that  their  securities  might  be  pledged.  Two  ques- 
tions press  for  solution  in  the  present  action:  First,  whether  or  not 
the  plaintiff  has  a  right  superior  to  that  of  the  other  "larceny,  credi- 
tors," and  may  call  for  the  sale  of  the  securities  unsold  by  the  banfe, 
and  may  be  reimbursed  in  full  from  the  proceeds  of  such  a  sale  be- 
fore any  of  such  proceeds  be  distributed  to  the  other  "larceny  credi- 
tors" ;  second,  whether  or.  not  the  unsold  securities  pledged  to  the  barit 
on  the  loan  should  be  sold  and  the  proceeds,  together  with  the  $8,- 
833.50  cashier's  check  -distributed  pto  rata  among  the  "larceny  credit- 
ors," as  is  urged  on  the  theory  of  cosuretyship.  Some  of  the  defend- 
ant "larctoy  creditors"  believe  this  should  be  done.  Cramer  and 
Monnerot)  &  Guye  claim  they  are  entitled  to  their  specific  securities 
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and  the  $8,833.50  cashier's  check,  and  that  there  should  not  be  a  sale 
and  distribution. 

[2]  Prior  to  Matter  of  Wilson  &  Co.  (D.  C.)  252  Fed.  631,  the 
decisions,  outside  of  the  Special  Term  decision  of  Whitlock  v.  Sea- 
board National  Bank,  29  Misc.  Rep.  84,  60  N.  Y.  Supp.  611,  held  that 
the  title  to  securities  stolen  and  pledged  for  a  loan  survived  the  sale; 
that  they  are  the  property  of  their  owner,  and  are  not  subject  to  a  sale 
and  division  of  the  proceeds  pro  rata  among  the  other  "larceny 
creditors"  whose  securities  had  been  sold  under  the  loan.  The  general 
principle  seems  to  be  that  a  stolen  security  cannot  be  heid  against 
the  true  owner  by  any  one — ^not  even  a  purchaser  in  good  faith  for 
value.  Newton  v.  Pbrter,  69  N.  Y.  133,  136,  25  Am,  Rep.  152.  To 
that  general  principle,  however,  there  is  an  exception  ter^ding  to  the 
protection  of  purchasers  of  pledges  in  good  faith  and  for  value  of  ne- 
gotiable instriunents  and  corporate  stock  certificates — ^when  they  are 
accompanied  by  absolute  written  transfers  of  title.  This  exception 
extends  only  to  the  protection  of  one  who  has  parted  with  value  on 
the  faith  of  the  apparent  title  of  the  seller  or  pledgor.  One  who  has 
not  parted  with  value  under  such  circumstances  comes  under  the  gen- 
eral rule,  and  the  true  owner  is  entitled  to  his  property  against  such 
a  party.  Tompkins  v.  Morton  Trust  Co.,  91  App.  Div.  274,  279, 
86  N.  Y.  Supp.  520,  affirmed  on  opinion  below  181  N.  Y.  578,  74  N. 
E.  1126.  In  this  case  there  was  but  one  claimant,  but  the  decision 
seems  to  indicate  that  as  against  the  owners  of  the  securities  that  had 
been  sold  Hastings  would  have  been  entitled  to  his  securities  which 
had  survived  the  sale. 

Matter  of  Mclntyre  &  Co.,  181  Fed.  955,  104  C.  C,  A.  419,  is  a  case 
somewhat  in  point  with  the  present  one.  The  securities  were  wrong- 
fully pledged.  Pippey  identified  a  certain  certificate  which  had  sur- 
vived the  sale  by  the  pledgee.  The  lower  court  directed  a  sale  and 
distribution  of  the  proceeds  among  the  "larceny  creditors."  The  ap- 
pellate court,  however,  set  aside  this  judgment,  citing  Tompkins  v, 
Morton  Trust  Co.,  supra,  in  support  of  its  decision.  It  held  that 
the  pledgee  had  reimbursed  itself  from  the  sale  o'f  the  other  items 
of  the  pledged  property  and  no  longer  had  a  lien  on  Pippey's  stock, 
and  so  the  latter  was  entitled  to  that  stock  and  to  the  certificate  which 
represented  that  title.  The  court  said  the  lower  court,  by  directing 
a  sale  of  the  stock  and  distribution  of  the  proceeds,  was  applying  the 
principle  of  general  average  to  the  situation,  whereby  the  pledge 
is  treated  as  a  common  adventure  and  the  securities  sold  as  a  sacri- 
fice for  the  common  benefit,  to  which  all  interested  are  required  to 
contribute,  and  that  in  so  holding  the  lower  court  was  in  error.  This 
decision  seems  not  to  have  been  disputed  until  Matter  of  Wilson  & 
Co.,  supra.  The  court  in  the  latter  case  attempts  to  distinguish  its 
decision  from  the  Pippey  Case,  and  in  doing  so  apparently  takes  the 
position  that,  had  there  been  others  in  a  class  with  Pippey,  the  court 
would  have  disallowed  his  claim  and  directed  a  sale  of  the  securities 
and  a  distribution  of  the  proceeds  pro  rata  among  that  class« 

[3]  I  am  free  to  confess  that  I  do  not  agree  with  the  lear;ned  court 
in  either  the  result  or  the  reasoning.    The  court  says  that  "equity 
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will  treat  alike  those  sfinilarly  situated."  This  is  when  properly  ap- 
plied. It  would  be  so  here,  were  the  owner  of  any  of  the  unlawfully 
pledged  securities  attempting  to  recover  them  from  the  bank  while 
its  loan  was  still  in  existence.  It  is  a  feature  common  to  all  similarly 
situated  that,  independently  of  every  other  security  owner,  one  who 
leaves  his  securities  in  a  negotiable  form  with  his  brokers  takes  the 
chance  of  losing  them,  if  they  are  hypothecated  with  a  pledgee  who 
takes  them  in  good  faith  as  security  for  money  advanced.  It  is  in 
this  respect  that  the  rule  of  equity  referred  to  applies.  It  is  a  risk 
which  all  security  owners  assume  who  leave  their  securities  thus,  and 
equity  will  step  in  and  treat  all  alike  that  assume  this  risk.  In  the 
Wilson  Case  the  court  distinguished  l>etween  a  sale  of  the  securities 
before  and  after  bankruptcy,  as  it  says  that  "the  case  is  very  different 
from  one  where  a  pledgee  rightfully  holds  collateral  prior  to  the  bank- 
ruptcy." I  can  see  no  difference  in  the  right,  whether  before  or  after 
bankruptcy,  unless  we  are  to  assume  the  condition  as  assumed  in  the 
Wilson  Case.  I  do  not  think  such  an  assumption  should  be  the  basis 
of  a  distinction.  The  present  case,  as  well  as  the  Wilson  Case,  is  dis- 
tinguishable from  Matter  of  Toole  (C.  C.  A.)  274  Fed.  337.  The  rela- 
tionship existing  between  persons  claiming  securities  unlawfully 
pledged,  as  well  as  the  right  to  a  sale  and  contribution,  was  discussed 
by  the  court  in  the  Toole  Case.  The  securities  were  lawfully  pledged 
by  the  bankrupt,  and  the  question  of  unlawfully  pledged  securities  was 
not  before  the  court,  and  the  comment  on  the  decision  in  the  Wilson 
Case  was  merely  dictum.  There  was  nothing  before  the  court  to 
show  under  what  circumstances  the  securities  of  the  various  creditors 
were  pledged. 

It  is  conceded  here  that  this  property  was  not  owned  by  the  bank- 
rupt. The  bankruptcy  of  the  brokers  could  have  no  effect  whatsoever 
upon  securities  wrongfully  pledged,  nor  upon  any  claim  connected 
therewith,  because  such  securities  were  not  the  property  of  the  brok- 
er, but  of  others  from  whom  the  brokers  had  stolen  them.  Matter  of 
Amy  (C.  C.  A.)  263  Fed.  8.  Apparently  the  court  in  the  Wilson  and 
Toole  Cases  did  not  consider  this  phase  of  the  matter. 

[4]  Here  there  is  no  privity  of  contract  between  those  who  found 
themselves,  through  the  acts  of  Amy  &  Co.,  in  a  conmion  predicament. 
They  were  not  joint  venturers.  They  had  not  together  sought  out  the 
firm  as  a  depositary  or  a  broker.  They  were  to  all  intents  and  pur- 
poses entire  strangers^  to  one  another.  Their  securities  were  in  the 
main  different  in  origin  and  in  some  cases  even  in  character.  They 
had  nothing  in  common,  except  that  their  property  was  stolen  from 
them  by  a  firm  in  which  they  had  placed  confidence.  The  measure  of 
confidence  in  the  firm  or  a  member  thereof  which  had  brought  about 
a  deposit  of  the  securities  may  determine  the  relative  moral  debt  owed 
by  the  firm  to  them,  or  fix  its. degree  of  guilt  in  each  case;  but  it  does 
not  change  the  legal  rights,  or  give  to  one  who  was  unfortunate  enough 
not  to  have  had  his  property  recovered  from  the  thief  the  right  to 
share  in  the  good  fortune  of  those  whose  specific  property  was  re* 
covered.  There  was.  a  community  of  jeopardy,  but  a  particularity^  of 
safety. 
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I  have  made  a  careful  review  of  the  various'cases  cited  in  the  briefs 
by  learned  counsel,  and  am  convinced  that  there  should  not  be  a  sale  of 
the  securities  that  survived  the  loan.  Instead,  those  defendants  who 
can  trace  title  to  the  unsold  securities,  should  have  possession  of  them. 
I  do  not  see  that  the  plaintiff  has  any  rig^ht  in  the  securities  of  another. 
If  any  securities  remain,  they  should  be  liquidated  and  the  proceeds 
divided  pro  rata  in  such  manner  as  to  pay  all  or  part  of  the  remaining 
claims  of  the  "larceny  creditors,"  including  the  plaintiff.  As  indi- 
cated, judgment  ^ould  be  entered,  without  costs  to  any  party  as 
against  the  other.    Submit  findings. 

Judgment  accordingly,  ^ 


(119  Mlae.  Bep.  202) 

CARR  V.  STACKHOUSe  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.    Angast  5,  1922.)   . 

1.  Costs  ^=92l4^Rlght  to  move  to  review  taxation  not  waived  by  servloe  of 

notice  of  appeal. 

Under  Code  Civ.  Proc.  S  3264  (Civil  Practice  Act,  {  1535),  providing  that 
the  court  may  direct  a  relaxation  of  costs  "at  any  time,"  right  to  move 
to  review  taxation  is  not  waived  by  service  of  notice  of  appeal  from  the 
Judgment. 

2.  Costs  ^=9164(2)— Statutory  allowance  not  permissible  In  Judgment  creditor's 

action;  "action  to  compel  determination  of  claim  to  real  property." 

A  judgment  creditor's  action  Is  not  one  **to  compel  the  determination 
of  a  claim  to  real  property,"  within  Code  Civ.  Proc.  §  3252  (Civil  Practice 
Act,  §  1512),  authorizing  granting  of  statutory  allowance  in  certain  ac- 
tions ;  but  the  action  meant  by  the  section  is  that  which  is  the  subject  of 
sections  1638-1650,  carried  into  Real  Property  Law  as  sections  500-512. 

3.  Costs  48=>I89— Fees  for  stenographer's  minutes  ordered  by  court  may  not  bo 

taxed  to  parties. 

Fees  for  stenographer's  minutes  ordered  by  the  trial  court  may  not  be 
taxed  to  a  party ;  Code  Civ.  Proc.  {  251,  authorizing  an  order  that  they 
be  paid  for,  one-half  by  each  party,  being  repealed  on  the  adoption  of 
Civil  Practice  Act,  and  there  being  nothing  on  the  subject,  except  Judi- 
ciary Law,  §  300,  providing  that  a  copy  of  the  notes  shall  on  request  be 
furnished  the  trial  judge  "without  charge,"  with  the  proviso,  merely,  that 
this  does  not  affect  a  provision  of  law  authorizing  the  judge  to  direct 
a  party  or  the  parties  to  pay  the  stenographer's  fees  therefor. 

Action  by  Edward  P.  Carr  against  Oswald  C.  Stackhouse  and  others. 
Heard  on  defendants'  motion  to  tax  costs.    Motion  ^[ranted. 

Isidor  Neuwirth,  of  New  York  City,  for  plaintiff. 

Foster  and  Newman  and  Ernest  J.  Magan,  all  of  New  York  City,  for 
defendant  Carr. 

CROPSEY,  J.  This  is  a  judgment  creditor's  action,  in  which  he 
has  obtained  judgment.  TJiis  motion  challenges  the  propriety  of 
the  allowance  of  two  items  in  plaintiff's  bill  of  costs.  One  is  the  item 
of  $60,  so-called  statutory  allowance,  and  the  other  an  item  of  $102.30, 
paid  for  stenographer's  minutes. 

[1]  The  judgment  was  entered  on  June  15,  1922.  The  costa  were 
taxed  on  June  21,  1922.    On  June  24,  1922,  defendant  Carr  served  and 

^s»For  other  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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filed  a  notice  of  appeal  from  the  judgment.  The  notice  of  motion  to 
review  the  taxation  is  dated  July  20,  1922.  Plaintiff  contends  that  the 
defendant,  by  appealing  from  the  judgment  before  moving  to  review 
the  taxation,  has  waived  any  right  to  such  review,  and  he  cites  Stevens 
V.  N.  Y.  Elevated  R.  Co.,  58  N.  Y.  Super.  Ct.  569,  9  N.  Y.  Supp.  707; 
Guckenheimer  v.  Angevine,  16  Hun,  453 ;  Pf  audler  Barm  Extracting 
Bunging  Apparlttus  Co.  v.  Sargent,  43  Hun,  154.  The  language  in 
these  cases  does  support  that  contention.  But  I  think  such  a  holding  is 
plainly  unsound.  There  is  nothing  inconsistent  between  appealing  from 
the  judgment  and  moving  to  review  the  taxation  of  costs. 

Upon  the  appeal  from  the  judgment  no  question  as  to  the  amount 
or  propriety  of  any  item  of  costs  can  be  considered.  The  only  way  to 
have  those  questions  reviewed  is  by  a  motion  such  as  this.  It  may  be 
the  defendant  sought  to  secure  a  stay  of  the  judgment  pending  appeal, 
and  hence  served  the  notice  of  appeal  promptly.  But,  whatever  the 
reason  may  have  been,  I  hold  that  the  service  of  the  notice  of  apped 
was  not  a  waiver  of  the  right  to  move  to  review  the  taxation  of  costs. 
It  may  be  the  right  to  make  such  a  motion  could  be  lost  by  delay  in 
exercising  the  right.  But  there  has  been  no  unreasonable  delay  in  this 
instance.  Section  3264  of' the  Code  of  Civil  Procedure  (section  1535, 
C.  P.  A.)  provides  that  the  court  may  direct  a  relaxation  of  costs  "at 
any  time."  Under  this  section  it  has  been  heki  that  the  motion  to 
review  the  taxation  may  be  considered  upon  the  merits,  notwithstand- 
ing an  appeal  from  the  judgment  had  been  takefn  before  the  motion  was 
made.  McDermott  v.  Yvelin,  103  App.  Div,418,  92  N.  Y.  Supp.  1088. 
The  cited  case  in  effect  disapproves  and  overrules  the  cases  relied  on 
by  the  plaintiff.    Hence  the  questions  must  be  reviewed  on  their  merits. 

[2]  Plaintiff  claims  the  right  to  a  statutory  allowance  under  section 
3252  of  the  Code  of  Civil  Procedure  (section  1512,  C.  P.  A.).  The 
portion  of  the  section  claimed  to  be  applicable  provides  that  such  an 
allowance  may  be  granted  in  an  action  brought  "to  compel  the  determi- 
nation of  a  claim  to  real  property."  This  is  a  judgment  creditor's  ac- 
tion, brought  to  set  aside  a  conveyance  made  by  the  judgment  debtor 
in  fraud  of  his  creditor.  In  a  broad  sense  it  is  an  action  brought  to 
determine  a  claim  to  real  property.  But  does  the  quoted  language 
mean  that  such  an  allowance  may  be  made  in  every  case  involving  a 
claim  to  real  property?  If  that  were  the  intention  of  the  framers  of 
the  act,  it  is  not  probable  that  they  would  have  specified  as  they  did 
in  the  same  sfection  that  such  an  allowance  might  he  granted  in  an 
action  to  foreclose  a  mortgage  upon  real  property,  or  for  a  partition 
of  real  property. 

I  think  the  language  must  be  given  a  more  restricted  meaning.  It  is 
not  intended  to  apply  to  every  action  involving  the  determination  of  a 
claim  to  real  property.  The  quoted  words  are  indicative  of  the  actions 
to  which  they  are  applicable.  They  are  identically  the  same  words  that 
appear  at  the  heading  of  article  5,  title  1,  chapter  14,  of  the  Code  of 
Civil  Procedure  (sections  1638  to  1650).  And  the  action  referred  to 
m  that  article  is  not  a  judgment  creditor's  action.  That  such  an  allow- 
ance may  not  be  made  in  a  judgment  creditor's  action  has  been  express- 
ly held  in  the  only  case  that  has  been  called  to  my  attention.    Buchanan 
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V.  Morrell,  13  How.  Prac.  296.  Sections  1638  to  1650  of  the  Code  of 
Civil  Procedure  were  omitted  from  the  Practice  Act,  but  were  carried 
into  the  Real  Property  Law  (Consol.  Laws,  c.  SO)  as  sections  500  to 
512,  constituting  article  15  thereof,  which  article  is  headed  the  same 
as  the  former  article  in  the  Code  of  Civil  Procedure  was  headed. 

[3]  The  stenographer's  minutes  were  ordered  by  the  trial  court. 
The  plaintiff  paid  the  stenographer  for  them  and  taxld  the  amount  in 
his  costs.  Section  300  of  the  Judiciary  Law  (Consol.  Laws,  c.  30)  re- 
quires stenographers  to  furnish  copies  of  minutes  to  the  court  "with- 
out charge."  That  section  also  provides  that  it  "does  not  affect  a 
,  provision  of  law  authorizing  the  judge  to  direct  a  party  or  the  parties 
to  an  action  or  special  proceeding  or  the  county  treasurer  to  pay  the 
stenographer's  fees  for  such  a  copy."  Section  251  of  the  former  Code 
of  Civil  Procedure  was  such  a  provision  of  law  as  the  quoted  portion 
of  the  Judiciary  Law  evidently  referred  to.  That  section  provided 
that,  where  the  court  required  the  stenographer's  minutes,  an  .order 
might  be  made  directing  the  cost  of  them  to  be  paid  equally  by  each 
party.  Upon  the  adoption«of  the  Civil  Practice  Act  this  section  251 
was  repealed,  and  it  was  not  re-enacted  in  any  form.  The  table  in 
the  Civil  Practice  Act,  showing  the  distribution  of  the  sections  of  the 
Code  of  Civil  Procedure,  states  that  section  251  was  "omitted  as  covered 
by  Judiciary  Law,  section  300." 

But  section  300  of  the  Judiciary  Law  does  not  cover  the  provisions 
of  former  section  251  of  the  Code  of  Civil  Procedure.  It  is  true  both 
sections  refer  to  the  same  matter,  namely,  the  f urnishing»  of  stenog- 
rapher's minutes  for  the  use  of  the  court.  But  section  300  provides 
that  they  shall  be  furnished  without  charge,  making  the  exception 
where,  under  other  provision  of  law,  the  court  directs  the  parties  to  the 
action  to  pay  for  them.  Section  251  of  the  Code  of  Civil  Procedure 
was  such  other  provision  of  law  and  gave  the  court  power,  upon  order- 
ing the  minutes,  to  direct  the  litigants  to  pay  the  stenographer  therefor. 
That  section  having  been  repealed,  and  there  being  no  other  provi- 
sion of  law — at  least  none  brought  to  my  attention — authorizing  the 
court  to  compel  the  parties  to  pay  for  the  minutes,  the  provisions  of 
section  300  of  the  Judiciary  Law  requiring  them  to  be  furnished  "with- 
out charge"  must  control.  But,  even  if  the  provisions  of  section  251 
were  still  in  force,  plaintiff  would  not  be  entitled  to  tax  this  expense, 
because,  while  he  shows  that  the  minutes  were  ordered  by  the  court, 
he  does  not  show  that  the  court  directed  the  parties  t&  pay  for  them. 

It  follows  that  both  items  were  improperly  taxed,  and  hence  the  mo- 
tion is  granted,  with  $10  costs. 

Judgment  accordingly. 
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f 

HELMER  V.  WIRTZ  et  al. 

(Supreme  Court,  Appellate  DlviBion,  Fourth  Department    May  24,  1922.) 

(Highways  «s»  1 84 (2)— Violation  of  laws  of  road  established  by  ovideRce  of  marks. 

'  Testimony  as  to  posltion«of  motorcycle  at  about  the  time  of  a  collision, 

the  marks  of  the  wheels  on  the  surface  of  the  road,  and  the  -position  of 
the  yeblcles  after  the  accident  may  be  aafflcieitt  to  make  a  prima  facie 
case  of  violation  of  Highway  Law,,  I  286,  subd.  9»  and  General  Highway 
Traffic  Law,  i  12,  subd.  6. 

Action  by  Flora  Helmer,  as  administratrix,  etc.,  against  Fred  J. 
Wirtz  and  another.  Judgment  for  defendants,  and  plaintiflf  appeals. 
Reversed. 

PER  CURIAM.  Judgment  and  order  reversed  on  the  law,  and  new 
trial  granted,  with  costs  to  appellant  to  abide  event  Hdd,  that  upon 
the  evidence  the  question  of  defendant's  negligence  was  one  of  fact 
for  the  jury.  The  testimony  of  the  witness  Enos  as  to  the  position  of 
the  motorcycle  at  about  the  time  of  the  collision,  the  marks  of  the 
wheels  upon  the  surface  of  the  road,  and  the  position  of  the  vehicles 
after  the  accident  made  a  prima  facie  case  that  defendant  violated  the 
provisions  of  section  286,  subd.  9,  of  the  Highway  Law  (Consol.  Laws, 
c.  25),  and  section  12,  subd.  6,  of  the  General  Highway  Traffic  Law 
{Consol.  Laws,  c.  70). 


<118  Misc.  Hep.  591) 

VINCENT  V.  KELLY  et  al. 

s 

(Supreme  Court,  New  York  County.    May,  1922.) 

1.  Trusts  ^s>5t— Attempt  to  create  trust  for  lienellt  ef  those  not  within  the  War 

Risk  InsJirance  Act  illegal. 

The  purpose  of  the  War  Risk  Insurance  Act  (U.  S.  Comp.  St.  {§  514a- 
514yv)  is  to  provide  protection  for  reLatives  of  soldiers  and  sailors  within 
the  prescribed  limits  to  the  exclusion  of  all  others,  and  where  decedent, 
on  taking  a  bond  under  the  act,  gave  to  his  brother,  one  of  the  defend- 
ants, who  at  the  time  was  his  only  relative  then  residing  in  the  United 
States  who  came  within  the  class  of  persons  permitted  by  said  act  to  be 
named  as  beneficiaries  and  to  receive  such  Insurance,  the  names  of  cer- 
tain persons  who  were  to  share  proi)ortionately  in  the  proceeds  of  the 
policy,  some  of  whom  were  not  within  the  class  prescribed,  held,  that  the 
trust  attempted  to  be  created  for  the  benefit  of  those  not  within  the  class 
prescribed  by  the  act,  and  in  violation  of  its  purpose,  was  Illegal. 

2.  Trusts  ^==>5I— Trust  Impressed  on  proceeds  of  war  risk  Insurance  policy  In 

favor  only  of  those  legally  entitled  thereto. 

In  a  suit  to  impress  a  trust  on  the  proceeds  of  a  iwlicy  under  the  War 
Risk  Insurance  A'Ct  (U.  S.  Comp.  St.  §|  514a-514vv),  where  defendant  had 
recognized  the  claims  of  those  not  within  the  statute  to  share  in  the 
subject-matter  of  the  attempted  trust,  the  court  will  not  permit  the  defend- 
ant to  retain  the  proceeds,  but  will  declare  a  trust  therein  in  favor  of 
those  legally  entitled  thereto. 

Suit  by  David  D.  Vincent  against  Dennis  J.  Kelly  and  another  to 
impress  a  trust  on  the  proceeds  of  a  life  insurance  policy.  Decree  for 
plaintiff. 
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Francis  Dwight  Dowley,  of  New  York  City  (John  V.  Bouvier,  Jr., 
of  New  York  City,  of  counsel),  for  plaintiff. 

Joseph  J.  Speth,  of  New  York  City  (Chester  T.  Krouse,  of  New 
York  City,  of  counsel),  for  defendants. 

FINCH,  J.  This  is  an  action  to  impress  a  trust  upon  the  proceeds 
of  a  policy  of  insurance  issued  Jby  the  United  States  to  one  John  J. 
Kelly,  deceased,  under  the  provisions  of  the  War  Risk  Insurance  Act 
(U.  S.  Comp.  St.  §'§  514a-514vv).  The  purpose  of  said  act  appears 
to  be  to  provide  protection  for  relatives  of  soldiers  and  sailors  within 
prescribed  limits,  to  the  exclusion  of  all  other  persons.  This  is  shown 
particularly  by  Act  Dec.  24,  1919,  §§  15  and  16,  amending  section  402 
of  said  War  Risk  Insurance  Act. 

[1,2]  The  defendant  is  a  brother  of  the  said  John  J.  Kelly,  and 
at  the  time  of  the  application  for  the  insurance  wag  the  only  relative 
of  the  deceased  then  residing  in  tlie  ynited  States  who  came  within 
the  class  of  persons  permitted  by  the  War  Risk  Insurance  Act  to  be 
named  as  beneficiaries  and  to  receive  such  insurance.  It  was  shown 
at  the  trial  that  the  said  John  J.  Kelly  at  about  the  time  he  procured 
the  insurance  gave  to  the  defendant  the  names  of  certain  persons  who 
were  to  share  proportionately  in  the  proceeds  of  the  policy.  Some  of 
these  persons  were  not  within  the  class  prescribed  by  the  act.  It  was 
also  shown  that  the  defendant  had  recognized  the  claims  of  these  per- 
sons to  share  in  the  proceeds  of  the  policy  in  the  proportions  indicated 
by  the  deceased.  In  other  words,  it  appears  that  the  deceased  had 
sought  to  evade  the  provisicms  of  the  War  Risk  Insurance  Act  by 
creating  a  trust  for  the  benefit  of  persons  not  within  the  class  prescrib- 
ed by  the  act  and  in  violation  of  its  purpose.  It  necessarily  follows 
that  such  trust  is  illegal  and  cannot  be  enforced.  As  was  said  by  Mr. 
Justice  Bartlett  in  Fairchild  v.  Edson,  154  -N.  Y.  199,  219,  48  N.  E. 
541,  546  (61  Am.  St.  Rep.  609),  in  considering  an  analogous  statute : 

"It  needs  no  argument  to  demonstrate  that  a  secret  trust,  having  for  its 
object  the  circumvention  of  this  statute,  is  void." 

This  being  so,  a  court  of  equity  will  not  permit  the  defendant  to  re- 
tain the  proceeds  of  the  policy,  the  subject  of  the  attempted  trust,  but 
will  declare  a  trust  in  favor  of  those  legally  entitled  to  receive  such 
proceeds.  Fairchild  v.  Edson,  supra;  O'Hara  v.  Dudley,  95  N.  Y. 
403,  47  Am.  Rep.  53.  Settle  all  proposed  findings  and  decree  accord- 
ingly on  notice,  and,  if  either  party  objects  to  any  finding  proposed  by 
opponent,  kindly  so  state,  giving  reasons  therefor. 

Decreed  accordingly. 
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EAGLE  PENCIL  CO.  v.  BAEHR. 

(Supreme  Oonrt,  Special  Term,  New  York  County.    April,  1922.) 

Trado-marlis  and  trada-names  and  unfair  competition  ^=»68—>lnJ unction  for  al- 
leged unfair  oompetltlon  denied. 

Where  plaintiff  for  many  years  has  manufactured  and  sold  a  compass 
and  divider  protected  by  letters  patent  which  have  new  expired,  and  de- 
fendant is  importing  and  selling  a  compass  and  divider  with  all  the  es- 
sential features  of  plaintiff's  article,  the  appearance  being  notably  simi- 
lar, so  that  a  purchaser  might  not  notice  minor  differences  between  them, 
but  plaintiff's  article  has  been  sold  in  containers,  showing  the  manulac- 
turer,  whose  name  is  pressed  on  the  article,  and  defendant's  article  was 
sold  without  container  or  name  of  manufacturer,  held  that,  there  being 
nothing  in  the  moving  papers  to  suggest  that  plaintiff's  article  had  been 
sold  in  any  part  because  of  its  source,  as  distinct  from  its  utility  or  neat 
appearance,  which  alone  would  justify  a  refusal  of  an  injunction,  but 
further  there  being  nothing  in  the  use  of  the  nonessential  or  ornamental 
features  of  defendant's  articles  to  suggest  it  was  manufactured  by  plain- 
tiff, a  motion  for  injunction  must  be  denied. 

Action  by  the  Eagle  Pencil  Company  against  Eugene  B.  Baehr.  On 
motion  for  an  injunction.    Motion  denied. 

Seasongbod  &  Eager,  of  New  York  City  (Qifford  Seasongood,  of 
New  York  City,  of  counsel),  for  plaintiff. 

'    Cornell,  Lockwood  &  Jeffery,  of  New  York  City  (John  L.  Lockwood, 
of  New  York  City,  of  counsel),  for  defendant. 

LEHMAN,  J.  The  plaintiff  has  for  many  years  manufactured  and 
sold  a  compass  and  divider  which  was  protected  by  letters  patent  which 
have  now  expired.  The  defendant  is  now  importing  and  selling  a 
compass  and  divider  which  contains  all  the  essential  features  of  the 
compass  and  divider  manufactured  by  the  plaintiff,  but  also  many  non- 
essential features,  so  that,  in  spite  of  some  minor  differences,  the  ap- 
pearance of  the  two  articles  is  noticeably  similar,  and  a  casual,  and 
perhaps  even  a  careful,  purchaser  might  not  notice  the  differences. 
The  plaintiff  now  seeks  an  injunction  against  the  continued  importa- 
tion and  sale  by  the  defendant  of  an  article,  on  the  ground  that  it  so 
closely  resembles  the  article  manufactured  by  the  plaintiff  as  to  be  cal- 
culated to  deceive  the  public. 

In  the  case  of  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  169,  185, 
16  Sup,  Ct.  1002,  1008  (41  L.  Ed.  118)  the  court  stated: 

"It  is  self-evident  that  on  the  expiration  of  a  patent  the  monopoly  created 
by  it  ceases  to  exist,  and  the  right  to  make  the  thing  formerly  covered  by 
the  patent  becomes  pubUc  property.  It  is  upon  this  condition  that  the  patent 
is  granted.  It  follows,  as  a  matter  of  course,  that  on  the  termination  of  the 
patent  there  passes  to  the  public  the  right  to  make  the  machine  in  the  form  in 
which  it  WHS  constructed  during  the  patent."    (Italics  are  mine.) 

This  rule  is  so  well  established  that  no  further  argument  or  citation 
should  be  necessary  to  show  that  the  defendant  is  entirely  within  his 
rights  in  selling  the  same  article  in  the  same  form  as  the  plaintiff  has 
previously  manufactured,  subject,  however,  to  one  limitation  laid 
down  in  the  same  case,  viz.  that  he  may  not  deceive  the  public  into 
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the  belief  that  the  article  which  he  sells  is  manufactured  by  the  same 
party  which  has  previously  had  the  sole  right  of  manufacture  and  sale. 
In  other  words,  the  defendant  has  the  right  to  sell  the  very  same  arti- 
cle manufactured  and  sold  by  the  plaintiff,  and  therefore  he  has  the 
right  to  tell  the  public  in  effect  that  it  is  the  same  article,  but  he  has 
no  right  to  tell  the  public  in  effect  that  it  is  not  only  the  same  article, 
but  is  derived  from  the  same  source. 

There  aroia  number  of  cases  where  the  courts  have  held  that  the 
use  of  similar  containers,  or  the  inclusion  in  an  article  of  ornamental,, 
fanciful,  or  nonessential  features  previously  used  in  connection  with 
a  patented  article,  are  sufficient  to  induce  a  mistaken  belief  in  the  pub- 
lic that  the  source  of  the  article  is  the  same,  and  constitutes  unfair 
competition  with  the  original  manufacturer,  and  it  is  claimed  that 
under  the  authority  of  these  cases  the  defendant  herein  may  be  en- 
joined. It  seems  to  me,  however,  that  the  present  case  is  clearly  dif- 
ferentiated from  the  cases  on  which  the  plaintiff  relies.  The  plain- 
tiff's article  has  been  sold  in  containers  showing  the  manufacturer,, 
and  the  manufacturer's  name  is  pressed  on  the  article,  and  there  is 
nothing  else  about  the  article  which  in  any  way  suggests  a  trade-mark 
or  source  of  origin.  The  defendant's  article  is  sold  without  container 
or  name  of  manufacturer.  There  is  nothing  in  the  moving  papers 
herein  to  suggest  that  the  plaintiff's  article  has  been  sold  "in  any  part 
because  of  its  source  as  distinct  from  its  utility  or  neat  appearance,'' 
and  in  the  case  of  Crescent  Tool  Co.  v.  Kilbom  &  Bishop  Co.,  247 
Fed.  299,  159  C.  C.  A.  393,  this  fact  alone  was  held  sufficient  to  justi- 
fy the  refusal  of  an  injunction,  and  further  in  this  case  there  is  noth- 
ing in  the  use  of  the  nonessential  or  ornamental  features  which  sug- 
gests to  the  public  that  the  article  is  manufactured  by  the  plaintiff. 
Undoubtedly  the  defendant  is  seeking  to  obtain  the  benefit  of  the  de- 
mand by  the  public  for  the  patented  article,  and  he  has  a  right  to  ob- 
tain this  benefit  by  filling  the  demand  through  the  sale  of  the  same  ar- 
ticle, even  though  the  demand  has  been  created  by  the  plaintiff.  The 
skill  and  ingenuity  of  the  plaintiff  in  designing  an  article  of  utility  and 
neat  appearance,  pleasing  to  the  public  taste,  gives  them  no  superior 
right  to  the  article  designed  by  them  after  the  expiration  of  their  let- 
ters patent.  They  have  the  right  only  to  enjoin  a  misrepresentation, 
express  or  implied,  as  to  the  source  of  the  article,  and  I  can  find  noth- 
ing in  the  present  case  to  justify  a  finding  that  the  nonessential  feat- 
ures of  the  article  copied  by  the  defendant  are  intended  to  indicate  or 
do  indicate  to  the  public  that  the  article  sold  by  the  defendant  is  manu- 
factured by  the  plaintiff. 

In  view  of  this  determination,  it  seems  unnecessary  to  consider  the 
other  contentions  raised  by  the  defendant  Motion  denied,  with  $10 
costs. 

Ordered  accordingly. 
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8HEAFER  v.  VERMONT  HYGEIA  ICC  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1922.) 

1.  ProeMt  ^s>l  10— Service  af  dafentfant  out  of  ttata,  la  lieu  of  puiMleatian  of 

sumaioBS,  eomplate  tea  daya  after  flllao  of  aarvioe* 

The  service  of  a  defendant  without  the  state,  in  lieu  of  publication  of 
summons,  rmder  C^vil  Practice  Act,  {  233,  is  complete  10  days  after  the 
filing  of  proof  of  service  under  Rules  of  Civil  Prartioe,  Ko.  61. 

2.  Procets  4s>IIO-Servlce  of  defeadant  without  state  complete  on  actual  serv- 

ice of  summoBS. 

Where  a  defendiint  in  an  action  involving  title  to  real  estate  is  served 
outside  of  the  state,  and  an  order  permitting  such  service  is  not  required 
under  Civil  Practioe  Act,  |  236,  the  service  is  complete  on  actual  service 
of  the  summons. 

Action  by  Henry  Sheaf  er  against  the  Vermont  Hygeia  Ice  Company, 
the  City  Trust  Company,  and  others.  On  plaintiff's  motion  for  de- 
fault judgment  against  the  last-named  defendant.    Motion  granted. 

Leary  &  Somers,  of  I^ew  York  City,  for  plaintiff. 

Miller,  Bretzfelder  &  Ruskay,  of  New  York  City,  for  defendants. 

McAVOY,  J,  [1,  2]  The  question  arises  here  as  to  whether  service 
is  complete  against  a  defendant  served  without  the  state,  without  an 
order  permitting  such  service  under  section  235  of  the  Civil  Prac- 
tice Act.  If  service  be  made  without  the  state  in  lieu  of  publication 
of  a  summons  under  section  233,  service  is  complete  10  days  after 
proof  thereof  is  filed.  See  Rules  of  Civil  Practice,  rule  51.  There  is 
no  provision,  either  in  the  Civil  Practice  Act  or  the  Rules  of  Civil 
Practice,  providing  for  the  time  when  service  may  be  deemed  complete 
in  the  instance  of  service  without  the  state  where  no  order  is  required 
under  the  Code  of  Civil  Procedure  lately  superseded.  Provision  for 
service  without  the  state  under  an  order  for  publication  of  the  sum- 
mons was  made  by  subdivision  1  of  section  443  thereof.  Service 
without  the  state  without  an  order  was  regulated  by  subdivision  3  of 
the  same  section.  The  time  within  which  service  was  deemed  com- 
plete under  the  Code,  either  made  personally  without  the  state  under 
an  order  for  publication  or  without  an  order,  was  the  same — that  is, 
10  days  after  proof  of  service  was  filed.  This  regulation  was  found  in 
subdivision  4  of  section  443  of  the  Code,  and,  being  contained  in  the 
same  section  in  which  both  sorts  of  service  were  provided  for,  doubt- 
less governed  in  either  instance.  Subdivision  4  is  transferred  to  rule 
51  of  the  Rules  of  Civil  Practice,  but  is  amended  by  adding,  in  so 
far  as  it  is  applicable  to  the  situation,  the  words  "in  lieu  of  publication," 
and  now  reads : 

^'Service  without  the  state  in  lieu  of  publication  is  complete  ten  days  after 
proof  thereof  is  filed." 

This,  unquestionably,  distinguishes  proof  of  service  without  the 
state  in  lieu  of  publication  from  proof  of  service  without  the  state 
without  an  order  for  publication.    The  omission  of  a  direction  from 
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both  the  act  and  the  rules  with  respect  to  proof  of  service  without  thfe 
state,  without  an  or-der  that  it  shall  be  deemed  complete  10  days  after 
proof  of  service  is  filed,  makes  it  evident  that  proof  of  service  of  a 
summons  without  the  state  without  an  order  is  deemed  complete  upon 
actual  service  of  the  summons  outside  the  state.  It  is  therefore  ruled 
that  the  defendant  City  Trust  Company  is  in  default,  and  judgment 
may  be  entered  against  it  upon  the  proof  already  filed. 
Ordered  accordingly. 


MULLEN  V.  SIOLA  RUBBER  MFG.  CO.,  Ino. 
(Supreme  Court,  Appellate  Diyision,  Second  Department    Jane  29,  1922.) 

Appeal  and  error  ^=s>221— Amount  of  reoovery,  raised  first  on  appeal,  not  re- 
viewed. 

Where  trial  justice,  while  plain tifiTs  counsel  was  summing  up  to  the 
jury,  notified  counsel  that  he  intended  to  charge  the  jury  "that  they  must 
find  a  verdict  for  the  plaintiff  for  the  full  amount,  or  a  verdict  for  the  de- 
fendant," and  no  suggestion  of  an  objection  to  the  intended  charge  was 
made,  and  none  was  made  when  the  justice  charged  to  that  effect,  defend- 
ant will  not  be  allowed  to  raise  the  question  of  damages  for  the  first  time 
on  appeal. 

Action  by  Tobias  P.  Mullen  against  the  Siola  Rubber  Manufactur- 
ing Company,  Inc.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  KELLY,  JAYCOX,  MAN- 
NING,  and  KELBY,  JJ. 

PER  CURIAM.  •  The  jury's  finding  that  plaintiff  was  wrongfully 
discharged  from  his  employment  is  supported  by  the  evidence,  and  will 
not  be  disturbed  on  appeal.  The  learned  trial  justice,  while  plaintiff's 
counsel  *was  summing  up  to  the  jury,  notified  counsel  that  he  intended 
to  charge  the  jury  "that  they  must  find  a  verdict  for  tlie  plaintiff  for 
the  full  amount,  or  a  verdict  for  the  defendant."  No  suggestion  of  an 
objection  to  this  intended  charge  was  made  by  defendant's  counsel; 
nor  later,  when  the  trial  justice  charged  to  that  effect,  did  defendant's 
counsel  except  or  offer  any  request  to  charge.  It  sufficiently  appears, 
we  think,  that  defendant  relied  on  its  defense  that  plaintiff  was  right- 
fully discharged.  Under  the  circumstances,  defendant  will  not  be 
allowed  to  raise  this  question  of  damasre  for  the  first  time  on  appeal. 
,    Judgment  and  order  unanimously  affirmed,  with  costs. 


BESSEY  V.  DRISCOLL  et  al. 

(Supreme  Court,  AppeUate  Division,  Second  Department. '  June  29,  1922.) 

New  trial  ^=:»60— Contradictory  verdict  set  aside. 

A  verdict  by  the  saijoe  jury  in  the  same  case,  making  two  contradictory 
decisions  on  the  same  essential  issue,  is  "contrary  to  law,"  under  CiviJ 
Practice  Act,  i  ^9,  authorizing  presiding  judge  to  set  aside  verdicts  con- 
trary to  law.' 
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Action  by  Chatrles  Bessey  against  John  DriscoU,  impleaded  with  an- 
other. From  orders  setting  aside  a  verdict  for  inconsistency,  defend- 
ant DriscoU  appeals.    Affirmed. 

PER  CURIAM.  The  orders  entered  by  the  court  in  January  re- 
cited that  defendant  had  moved  to  set  aside  the  verdict  as  against 
the  corporation,  and  also  that  plaintiff  had  moved  to  set  aside  the  ver- 
dict in  favor  of  defendant  DriscolL 

We  must  assiune  that  this  recital  meant  that  a  regular  motion  had 
been  .made  at  the  proper  term.  This  assumption  accords  with  what 
appears  on  the  minutes  as  having  taken  place  on  the  20th  day  of  De- 
cember, during  the  term  at  winch  the  case  was  tried.  Defendant 
moved  to  set  aside  the  verdict  as  against  the  corporation,  to  which 
plaintiff's  counsel  consented  on  the  ground  of  inconsistency.  De- 
fendant then  emphasized  the  fact  that  the  motion  he  made  was  in 
behalf  of  the  corporation  alone,  and  the  court  said :  "And  Mr,  Buter 
joins  in  the  application  to  set  it  aside  on  the  ground  that  the  verdict 
is  inconsistent."  The  court  thereupon  stated  that  the  motion  was 
granted  and  the  case  returned  to  the  general  calendar  for  trial. 

The  remarks  of  the  court  and  the  counsel,  made  at  the  time  of  the 
trial,  are  susceptible  of  the  interpretation  that  the  court  stated  that 
plaintiff  had  pioved  to  set  aside  the  verdict  on  the  ground  of  in- 
consistency, and  that  this  referred  to  that  portion  of  the  verdict  which 
was  in  favor  of  defendant  Driscoll.  No  other  reasoning  is  admissible, 
for  tfie  plaintiff  had  already  consented  to  the  limited  motion  made  by 
defendant.  We  think  that  the  recital  in  the  order  was  fully  justified 
by  what  appears  in  the  clerk's  minutes.  The  court  had  power  to  set 
aside  the  verdict  in  favor  of  defendant  Driscoll.  The  Civil  Practice 
Act  (section  549)  authorizes  the  judge  presiding  at  the  trial  to  set  aside 
the  verdict  because  it  is  "contrary  to  law."  A  verdict  by  the  same 
jury  in  the  same  case,  making  two  contradictory  decisions  on  the 
same  essential  issue,  is  "contrary  to  law." 

Orders  unanimously  af&rtned,  with  costs. 


WARD  V.  MORSCHAUSERr  Supreme   Court  Justice. 

(Supreme  Court,  AppeUate  Diyision,  Second  D^artment.    July  22,  1922.) 

1.  Prohibition  ^=93(1)— Granted  omy  In  oases  of  extreme  necessity. 

The  writ  of  problbitioo  should  be  granted  only  in  cases  of  extreme  ne- 
cessity and  where  no  other  remedy  can  be  had. 

2.  Prolilliitlon  ^=:93(l)~Law  affords  ample  protection  for  if^est. 

The  law  affords  ample  protection  to  one  threatened  with  arrest 

In  the  matter  of  the  application  of  Walter  S.  Ward  for  alternative 
writ  of  prohibition  against  Joseph  Morschauser,  Justice  of  the  Su- 
preme Court  of  the  State  of  New  York.    Application  denied. 

PER  CURIAM.  [1  ]  Application  for  alternative  writ  of  prohibition 
denied,  in  the  exercise  of  our  discretion.    The  facts  presented  are  in- 
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sufficient  to  justify  the  issuance  of  the  writ.  It  should  be  granted  only 
in  cases  of  extreme  necessity,  and  where  no  other  remedy  can  be  had. 
[2]  Should  these  proceedings  here  complained  of  lead  to  the  peti- 
tioner's arrest^  the  law  affords  him  ample  protection.  People  ex  rel. 
Livingston  v.  Wyatt,  186  N.  Y.  384,  79  N.  E.  330,  10  L.  R.  A.  (N. 
S.)  159,  9  Ann.  Cas.  972;  People  ex  rel.  Childs  v.  Extraordinary  Trial 
Term  of  Supreme  Court,  228  N.  Y.  463,  127  N.  E.  486;  People  ex  rel. 
Hummel  v.  Trial  Term,  Part  1,  184  N.  Y.  30,  76  N.  E.  732. 


CHARLTON  V.  METROPOLITAN  LIFE  INS.  CO. 

(Supreme  Court,  Appellate  pivislon,  Second  Department.    June  29,  1922.) 

1.  iMuranot  ^=:>256(2)— False  represantatlon,  if  fraudulent,  is  warranty,  avoidino 

policy. 

Under  Insurance  La^,  {  58,  a  false  representation  by  an  applicant  for 
insurance  is  a  warranty,  if  fraudulently  made,  and  the  policy  is  void. 

2.  Insurance  ^=s»256 (2)— Remedy  of  insurer  for  false  representation. 

If  a  statement  by  an  applicant  for  insurance  is  false,  but  not  fraudu- 
lent, the  remedy  of  the  insurer  is  by  rescission. 

3.  Appeal  and  error  ^=9358— No  appeal  to  Court  of  Appeals  without  oonsent  In 

case  originating  in  City  Court. 

No  appeal  is  possible  to  the  Court  of  Appeals  in  a  case  originating  in  a 
City  Court  without  the  consent  of  the  Appellate  Division. 

Action  by  Mary  Charlton  against  the  Metropolitan  Life  Insurance 
Company,  Judgment  for  plaintiff  was  affirmed,  and  defendant  moves 
for  reargument.  Motion  denied.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  granted. 

PER  CURIAM.  Motion  for  reargument  denied.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted. 

[  i]  We  do  not  understand  that  there  is  any  decision  by  the  Court  of 
Appeals,  which  holds  that  the  statute  of  the*  state  of  New  York  provid- 
ing that  "all  statements  purporting  to  be  made  by  the  insured  shall  in 
the  absence  of  fraud  be  deemed  representations  and  not  warranties" 
(section  58,  Insurance  Law  [Consol.  Laws,  c.  28]),  is  not  to  be  applied 
according  to  its  literal  meaning.  A  false  representation  is  not  a  warran- 
ty, unless  fraudulently  made.  If  fraudulently  made,  it  is  a  warranty, 
and  the  policy  is  void. 

[2]  If  false,  but  not  fraudulent,  the  remedy  is  by  rescission.  In  the 
case  at  bar  no  defense  of  rescission  is  tendered  in  the  answer.  The 
jury  have  founcTOn  conflicting  evidence  that  there  was  no  fraud,  and 
hence  no  warranty.  We  therefore  affirmed  the  judgment  for  the 
plaintiff. 

[3]  However,  it  is  urged,  not  only  in  this  case,  but  in  others,  that 
the  decisions  of  the  Court  of  Appeals  in  Stanulevich  v.  St.  Lawrence 
Life  Association,  228  N.  Y.  586,  127  N.  E.  315,  and  Bollard  v.  New 
York  Life  Ins.  Co.,  228  N.  Y.  521,  126  N.  E.  900,  establish  the  rule 
that  a  false  representation,  although  not  fraudulent,  is  a  warranty. 
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We  therefore  grant  leave  to  appeal  to  the  Court  of  Appeals,  as  this 
case  originated  in  a  City  Court;  and  no  appeal  is  possible  without  our 
consent 


(119  Misc.  Bep.  208) 

GREENBERQ  v.  SCHIFFMAN. 

(Supreme  Court,  Special  Term,  Kings  County.     August  9,  1022.) 

Vendor  and  parchMor  «s»t30(6)— OnlMien  of  rooHal  ii  deod  ii  titio  ohati  that 
nalo  grantor  Is  nnnarriod  hold  not  to  affoot  narkotabllity  of  title. 

The  mere  omission  of  a  recital,  In  a  deed  in  the  title  chain,  that  a  male 
grantor  Is  unmarried,  does  not  affect  the  marketability  of  the  title,  since 
Beal  Property  Law,  |  268,  prescribing  forms  of  deeds,  does  not  require 
such  a  recital. 

Action  by  Simon  Greenberg  against  Bessie  Schiffman.  Judgment 
for  defendant,  dismissing  the  complaint,  and  directing  specific  per- 
formance on  counterclaim. 

Jochanon  I.  Rudavsky,  of  Brooklyn,  for  plaintiff. 
Edward  Gettinger,  of  New  York  City,  for  defendant. 

BENEDICT,  J.  This  is  an  action  by  vendee  against  vendor  to 
recover  a  deposit  made  upon  the  execution  of  a  contract  for  the  pur- 
chase and  sale  of  real  property  and  the  plaintiff's  expenses  in  connec- 
tion with  the  proposed  purchase.  PlaintiflF's  sole  ^ound  for  rejecting 
the  title  tendered  by  defendant  was  that  there  appeared  in  the  chain 
of  title  a  deed  made  May  28,  1917,  by  one  Valdemiro  Del  Nunzio  as 
sole  grantor  to  one  Lucia  Martorella,  which  did  not  recite  that  the 
grantor  was  unmarried.  The  case  was  submitted  to  me  on  an  agreed 
statement  of  facts,  which  contains  no  statement  as  to  whether  said 
granjtor  was  in  fact  married  or  not  when  he  gave  said  deed.  The  only 
question  to  be  determined  is  whether  the  absence  of  such  recital  of 
itself  renders  the  title  unmarketable,  without  proof  that  the  grantor 
was  married,  and,  if  so,  Aat  his  then  wife  still  survives. 

All  that  the  law  requires  to  vest  a  complete  and  perfect  title  in  a 
grantee  of  real  property  is  a  deed  from  the  owner  or  owners.  It  is 
Sie  fact  of  ownership  which  gives  the  right  to  convey  the  property, 
and  if  the  grantor,  being  a  man,  be  in  fact  unmarried,  it  is  obvious 
that  the  title  conveyed  is  complete  and  perfect,  so  far  as  any  incum- 
brance by  way  of  dower  is  concerned,  irrespective  of  whether  or  not 
the  deed  contains  a  recital  that  the  grantor  is  unmarried.  On  the  oth- 
er hand,  such  a  recital  would  not  give  an  ounce  of  validity  to  a  title, 
as  against  a  clsim  for  dower  inchoate  or  consummate,  if  it  should  de- 
velop that  the  grantor  was  in  fact  married  and  his  wife  still  survived. 

No  briefs  have  been  submitted,  and  I  have  not  been  able  to  find  a 
case  in  point.  Such  authorities  as  I  have  found  tend  to  support  the 
conclusion  that  the  vendee,  if  he  would  escape  performance,  must  show 
that  there  is  some  person  in  existence  who  might  claim  a  dower 
interest  in  the  property  as  the  wife  of  such  grantor,  or  at  least  that 
there  is  reason  to  believe  that  there  is  some  such  person.     Port  Jef- 
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ferson  Realty  Co.  v.  Woodhull,  128  App.  Div.  188,  112  N.  Y.  Supp. 
678;  Forsyth  v.  Leslie,  74  App.  Div.  .517,  524,  77  N.  Y.  Supp.  826; 
Joseph  Loria,  Inc.,  v.  Stanton  Co.,  201  App.  Div.  228,  194  N.  Y.  Supp. 
270.  In  the  absence  of  some  proof  of  this  kind,  I  think  the  mere  omis- 
sion of  a  recital  that  a  male  gjantor  in  a  deed  was  •  unmarried,  does 
not  affect  the  marketability  of  the  title.  Section  258  of  the  Real  Prop- 
erty Law  (Consol.  Laws,  c.  50),  pi-escribing:  forms  of  deeds,  does  not 
require  any  such  recital. 

Judgment  for  defendant,  dismissinff  the  complaint  and  directing^ 
specific  performance  on  the  counterclaim.  As  the  action  was  brought 
at  law,  the  defendant  is  entitled  to  costs. 

Settle  decision  and  judgment  on  notice. 

Judgment  accordingly. 


(119  Misc.  Rep.  ITT) 

BECHTOLD  v.  STILLWAGON  et  al. 

(Supreme  Court,  Special  Term,  Kings  CJounty.    July  22,  1922.) 

1.  Corporations  ^x=>284 — By*law  providing  for  election  of  treasurer  by  stocJchold- 

ers  lield  invalid. 

A  by-law  providing  for  election  of  a  treas\irer  by  the  stockholders 
being  contrary  to  Stoclc  Corporation  Law,  §  30,  declaring  that  the  directors 
of  a  stock  corporation  may  appoint  a  treasurer,  is  invalid ;  General  Cor- 
poration Law,  §  11,  subd.  5,  providing  by-laws  must  not  be  inconsistent 
with  existing  law. 

2.  Corporations  4S=>294— Power  to  remove  treasurer  lodged  In  directors. 

Since  the  power  to  elect  a  treasurer  is  given  to  the  directors  by  Stock 
Corporation  Law,  %  30,  the  power  to  remove  him  must  likely  be  lodged  in 
them. 

Motion  by  John  J.  Bechtold  in  an  action  against  John  M.  Stillwagon 
and  others,  as  officers  and  directors,  and  the  New  York  Brass  Foundry 
Company,  seeking  to  enjoin  such  directors  from  retiring  him  as  treas- 
urer of  the  corporation.    Denied. 

Wood,  MoUoy  &  France  and  Melville  J.  France,  all  of  New  York 
City,  for  the  motion. 

John  T.  Booth,  of  New  York  City,  opposed. 

CROPSEY,  J.  Plaintiff  seeks  to  enjoin  the  directors  of  the  de- 
fendant corporation  from  retiring  him  from  his  position  as  treasurer. 
His  contention  is  that  he  was  elected  treasurer  by  the  stockholders  and 
therefore  cannot  be  removed  by  the  directors. 

[1,  2]  The  by-laws  provide  for  the  election  of  a  treasurer  and  other 
officers  by  the  vote  of  the  stockholders.  But  the  statute  says  that  the 
directors  of  a  stock  corporation  may  appoint  a  treasurer  and  othef 
officers.  Stock  Corporation  Law  (Consol.  Laws,  c.  59)  §  30.  Every 
corporation  is  given  power  to  make  by-laws,  but  they  must  be  "not 
inconsistent  with  any  existing  law."  General  Corporation  Law 
(Consol.  Laws,  c  23)  §  11,  subd.  5.  A  by-law  that  is  so  inconsistent 
is  invah'd-  Matter  of  Keogh,  192  App.  Div.  624,  630,  183  N.  Y.  Supp. 
408;   Raub  v.  Gerken,  127  App.  Div.  42,  111  N.  Y.  Supp.  319.    As 
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the  power  to  elect  a  treasurer  is  by  statute  given  to  the  directors,  the 
power  to  remove  him  must  likely  be  lodged  with  them.  See  People 
ex  reL  Manice  v.  Powell,  201  N.  Y.  194,  94  N.  E.  634.  The  provision 
of  the  by-laws  is  ineffective.  This  action  is  not  brought  under  section 
172  of  General  Corporation  Laws. 
Motion  denied,  with  $10  costs. 


DUB0W8KY  V.  GOLDSMITH  et  al. 

(Snpreme  Court,  Appellate  DlTision,  Second  Department    Jane  29.  1022.) 

Olseovery  ^=>30— Examination  of  parties  before  trial  not  permisslblo  fa  aum- 
mary  proceeding  to  recover  postotslon. 

Examination  of  parties  before  trial  is  not  permissible  on  summary  ap" 
plication  by  landlord  to  recover  possession  of  real  property. 
Bich  and  Yoimg,  JJ^  dissenting. 

Action  by  Pannie  Dubowsky  against  John  Goldsmith  and  others. 
From  an  order  denying  a  motion  to  vacate  a  notice  of  examihation, 
plaintiff  appeals.    Order  reversed,  and  motion  granted. 

PER  CURIAM.  The  purpose  of  the  enactment  of  the  law  per- 
mitting summary  application  to  the  court  to  recover  possession  of  real 
property  was  to  obtain  speed,  promptness,  and  certainty  of  decisions 
in  cases  of  this  kind.  If  such  had  not  been  the  purpose  of  the  law, 
the  action  of  ejectment  would  have  been  sufficient.  It  has  never  been 
understood  that  in  summary  proceedings  motions  for  examination  of 
parties  before  trial  were  permissible.  Such  motions,  having  the  nec- 
essary effect  of  delaying  the  proceedings,  arc  hostile  to  the  very  char- 
acter and  object  of  the  remedy  provided  by  the  Legislature.  We 
thipk,  therefore,  that  such  examinations  are  contrary  to  the  spirit  and 
intent  of  the  Legislature  in  providing  a  summary  remedy.  Especially 
in  this  case  is  this  so,  as  the  statute  directs  the  landlord  to  verify  a 
bill  of  particulars  by  means  of  which  the  question  of  the  unreasonable- 
ness of  the  rent  can  be  more  spefedily  determined. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  to 
vacate  the  notice  of  examination  granted,  with  $10  costs. 

BLACKMAR,  P.  J.,  and  KELLY  and  JAYCOX,  IT.,  concur. 
RICH  and  YOUNG,  JJ.,  dissent. 


BANKERT  et  al.  v.  SLEYMAN  et  al. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    June  29,  1922.) 

Appeal  and  error  4^=9790(2)— Appeal  from  order  denying  motion  to  strike  allega- 
tions dismissed  by  reason  of  former  dismissal. 

An  appeal  from  an  order  denying  defendant's  motion  to  strike  out  alle- 
gations In  tbe  complaint  and  affidavits  as  scandalous,  irrelevant,  and 
redundant  was  dismissed,  where  the  court  had  already  directed  a  dis- 
missal of  the  complaint. 
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Action  by  Hugo  P.  Bankert  and  others  a^inst  Albert  Sleyman  and 
another.  Judgment  for  plaintiffs,  and  defendants  appeal.  Order 
granting  injunction  pendente  lite  reversed,  and  motion  denied. 

PER  CURIAM.  Order  granting  injunction  pendente  lite  reversed 
on  the  law  and  the  facts,  with  $10  costs  and  disbursements,  and  mo- 
tion denied  with  $10  costs.  Order  denying:  motion  for  judgment  on 
the  pleadings  reversed  on  the  law,  with  $10  costs  and  disbursements, 
and  motion  granted  to  the  extent  of  directing  a  dismissal  of  the  com- 
plaint, with  the  privilege  to  plaintiffs  to  serve  an  amended  complaint 
on  payment  of  costs  within  20  days.  The  appeal  from  the  order  deny- 
ing defendants'  motion  to  strike  out  various  allegations  in  the  com- 
plaint, and  affidavits,  as  scandalous,  irrelevant,  and  redundant,  is  dis- 
missed, as  this  court  has  already  directed  a  dismissal  of  the  complaint. 
The  appeal  from  the  order  denying  defendants'  motion  under  rule  102 
of  the  Rules  of  Civil  Practice  is  also  dismissed  for  the  same  reason. 

The  complaint  seems  to  attempt  the  statement  of  a  representative 
cause  of  action  under  section  90  of  the  General  Corporation  Law  (Con- 
sol.  Laws,  c.  23),  but  the  allegations  of  the  complaint  do  not  show 
thaf  plaintiffs  are  competent  to  maintain  the  action  under  such  section. 
If  there  be  any  other  cause  of  action  which  plaintiffs  are  attempting 
to  set  up,  this  court  cannot  perceive  it.  There  is  no  cause  of  action  to 
set  aside  the  sale  of  the  stock  of  plaintiffs  Magella  and  De  Mont  to 
defendant  Sleyman,  although  hinted  at.  We  are  of  opinion  that  the 
complaint  does  not  disclose  a  cause  of  action,  and  should  be  amended 
before  the  controversy  is  determined. 

BLACKMAR,  P.  J.,  and  RICH,  KELLY.  TAYCOX.  and  YOUNG, 
JJ.,  concur. 

G.  &  H.  BLDG.  CORPORATION  v.  bITY  OF  NEW  YORK  et  al. 

(Supreme  Oourt,  Appellate  Division,  Second  Department    June  29,  1922.) 

Injunction  4g=:»84— Contemplated  action  of  board  of  estimate  and  appdrtionment 
■ot  enjoined,  unless  there  will  be  irreparable  injury. 

Power  of  court  to  enjoin  contemplated  action  of  board  of  estimate  and 
apportionment  in  passing  a  resolution  revoking  a  building  permit  will 
not  be  exercised,  unless  it  clearly  appears  that  plaintiffs  rights  will  be 
irreparably  injured  by  the  mere  passage  of  the  resolution,  because,  if  a 
final  permit  was  properly  issued  and  has  been  iUegally  revoked,  plain- 
tiff may  litigate  the  matter  in  an  application  for  a  writ  to, compel  the 
reissuance  of  the  writ,  or  in  an  action  to  restrain  the  enforcement  of  any 
alleged  illegal  resolution. 

Action  by  the  G.  &  H.  Building  Corporation  against  the  City  of 
New  York  and  others.  On  application  by  plaintiff  for  injunction 
pending  appeal  from  order.    Application  denied. 

PER  CURIAM.  Application  for  injunction  pendingf  appeal  from 
order  denied,  without  costs.  We  do  not  doubt  the  power  of  the  court 
to  enjoin  the  contemplated  action  of  the  board  of  estimate  and  appor- 
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tionment;  but  such  power  should  uot  be  exercised,  unless  it  clearly 
appears  that  plaintiff's  rights  will  be  irreparably  injured  by  the  mere 
passage  of  the  resolution.  If  the  facts  be  as  contended  by  the  plain- 
tiff, that  the  final  permit  was  properly  issued  and  has  been  illegally 
revoked,  and  that  plaintiff  has  paid  out  money  and  incurred  obliga- 
tions pursuant  to  permission  heretofore  i^ranted,  it  cannot  be  deprived 
of  a  vested  private  right  by  any  contemplated  action  of  the  board  of 
estimate.  City  of  Buffalo  v.  Chadeayne,  134  N.  Y.  163,  31  N.  E.  443. 
The  power  of  the  superintendent  of  buildinfi:8  to  revoke  permits  is 
governed  by  subdivision  7  of  section  4  of  the  Building  Code,  and  is 
limited  to  false  statements  or  misrepresentations  of  a  material  fact  in 
the  application  on  which  the  permit  or  approval  was  based.  The  plain- 
tiff may  litigate  these  matters  in  an  application  for  a  writ  to  compel 
the  reissuance  of  the  permit;  or  in  an  action  in  equity  to  restrain  the 
enforcement  of  any  alleged  illegal  resoluticm  passed  by  the  board  of 
estimate. 


(L19  MiBC  Rep.  174 

SPENCER,  KELLOGG  &  SONS,  lie.,  v.  DELAWARE,  L.  &  W.  R.  CO. 

(Supreme  Court,  Trial  Term,  Erie  County.    June,  1022.) 

1.  Carriers  ^=932(1)— Carrier  Is  answerable  for  own  and  agent's  acts  In  enforce- 

ment of  tariff  schedules,  and  must  tee  that  rebate  Is  paid  and  no  discrimi- 
nation practiced  by  them. 

A  carrier  la  not  only  answerable  for  Its  own  acts,  but  for  the  acts  of  Its 
agents  as  well  in  the  rigid  enforcement  and  observance  of  all  provisions 
of  the  filed  tariff  schedules,  and  is  bound  to  see  that  no  rebate  Is  paid  and 
no  discrimination  practiced  by  any  of  its  employes  or  agents. 

2.  Carriers  ^s»32(l)— Where  ohar^iee  for  handling  grain  made  by  rebating  eleva- 

tor company  were  collected  by  carrier^  it  could  not  retain  them,  and  payment 
thereof  to  the  company  on  a  Judgment  would  not  make  the  carrier  liable. 

Where  the  pnftlished  tariff  schedule  on  ex-Lake  grain  for  export  in- 
cluded a  charge  not  exceeding  one  cent  per  bushel  made  by  the  Buffalo 
elevators,  which  rate  was  collected  by  a  railroad  company  on  grain  pass- 
ing through  an  elevator,  but  without  knowledge  of  a  rebate  by  the  elevator 
company,  the  carrier  could  not  retain  elevator  charges  collected,  and 
theory  that  the  elevator  company  acted  for  it  in  rebating  when  it  paid 
commissions  to  forwarding  agents  of  the  owners,  and  payment  of  the 
charges  collected  to  the  company,  in  pursuance  of  a  Judgment,  would  not 
create  any  liability  against  the  carrier,  either  civil  or  criminal. 

Action  by  Spencer,  Kellogg  &  Sons,  Inc.,  against  the  Delaware, 
Lackawanna  &  Western  Railroad  Company.  On  motions  by  both 
parties  for  direction  of  a  verdict.    Verdict  for  plaintiff. 

Lewis  &  Carroll,  of  Buffalo,  for  plaintiff. 

Locke,  Babcock,  Spratt  &  HoUister,  of  Buffalo,  for  defendant. 

BROWN,  J.  In  the  tariff  schedules  filed  in  behalf  of  the  defend- 
ant and  14  other  railroad  companies  with  the  Interstate  Commerce 
Commission,  specifying  freight  charges  on  ex-Lake  gjain  for  export 
applying  at  and  east  of  Buffalo,  Erie,  Pa.,  and  Oswego,  N.  Y,,  to  the 
seaboard,  effective  June  1,  1920,  it  is  specified: 
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"The  rates  named  h^eln  Include  a  charge  of  not  exceeding  one  cent  per 
bushel  made  by  the  Buffalo  *  *  *  elevators  agahist  the  grain  for  eleva- 
tion and  transfer  from  lake  vessels  to  cars,  and  five  days  storage;  said 
charge  to  be  retained  wholly  by  such  elevator  companies  as  compensation  for 
services  performed." 

It  is  also  provided  in  such  schedule  that  such  rates  will  apply  to 
the  elevator  of  the  plaintiff  and  seventeen  other  elevators.  The  plain- 
tiff specifically  agreed  to  such  provisions  of  the  schedules  as  apply  to 
its  elevator.  In  Septembei"  and  October,  1921,  the  plaintiff  elevated 
from  Lake  vessels  and  delivered  to  the  defendant  in  its  cars  for  ship- 
ment to  New  York  153,559  bushels  of  Rrain,  for  which  service  the 
defendant  collected  from  the  shippers  or  owners  of  the  grain  the  sum 
of  $1,535.59  for  the  plaintiff,  to  recover  which  this  action.is  brought 

It  appeared  upon  the  trial  that  the  plaintiff  solicited  of  the  forward- 
ing agents  representing  the  owners  or  shippers  the  business  of  elevat- 
ing, storing,  and  delivering  such  grain,  and  that  the  plaintiff  paid  such 
forwarding  agents  the  sum  of  $695.59  as  commissions  for  furnishing 
such  grain  for  plaintiff's  elevator.  It  thus  appeared  that  of  the  moneys 
earned  by  the  plaintiff,  viz.  $1,535.59,  $695.59  had  already  been  ex- 
pended as  a  favor  or  advantage  to  the  shipper.  The  defendant  as- 
serts that  such  expenditure  was  in  violation  of  the*schedule  of  freight 
rates  filed  with  the  Interstate  Commerce  Commission,  of  which  the 
plaintiff  was  a  party;  that,  when  the  plaintiff  agreed  that  it  would 
retain  the  elevator  charge  of  one  cent  a  bushel  as  its  compensation, 
it  thereby  agreed  that  it  would  not  rebate  any  of  its  charge  to  the  ship- 
per; that  a  voluntary  payment  by  the  defendant  of  the  one  cent  per 
bushel  which  it  has  collected  under  the  freight  schedules  to  the  plain- 
tiff, with  knowledge  that  the  plaintiff  has  already  made  an  illegal  dis- 
crimination in  favor  of  and  rebate  to  the  shipper,  would  subject  the 
defendant  to  civil  and  criminal  prosecution  for  flotation  of  federal 
statutes  relative  to  interstate  commerce. 

[1]  The  paying  of  the  commissions  by  the  plaintiff  to  the  shipper 
or  his  agent  for  the  privilege  of  elevating  the  grain  and  earning  the 
one  cent  per  bushel  very  likely  is  paying  a  rebate  out  of  the  tariff  rate. 
Such  act  is  condemned  by  federal  statute,  ^he  crucial  question  is 
whether  defendant  in  any  wise  would  be  responsible  in  whole  or  in 
part  therefor  by  paying  the  plaintiff's  claim  so  as  to  be  subjected  to 
criminal  prosecution.  It  must  be  conceded  that  defendant  cannot  be 
compelled  by  judgment  to  pay  moneys,  the  payment  of  which  would 
subject  it  to  criminal  prosecution.  The  defendant  is  not  only  answer- 
able for  its  own  acts,  but  for  the  acts  of  its  agents  as  well  in  the  rigid 
enforcement  and  observance  of  all  provisions  of  the  filed  tarif?  sched- 
ules. It  is  bound  to  see  that  no  rebate  is  paid,  no  discrimination  is 
practiced,  by  any  of  its  employees  or  agents. 

[2]  In  the  transaction  of  elevating  the  153,559  bushels  of  grain  from 
the  Lake  steamers  and  delivering  it  into  defendant's  cars,  the  plaintiff 
did  not  in  any  wise  act  for  or  represent  the  defendant.  The  grain 
was  not  shipped  to  the  defendant  at  Buffalo.  It  was  shipped  to  the 
forwarding  agents  of  the  owners ;  it  was  delivered  to  the  plaintiff  by 
the  masters  of  the  boats  at  the  request  of  the  forwarding  agents ;  the 
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forwarding  agents  paid  the  freight  charges  for  its  transportation  to 
Buffalo.  The  defendant  had  no  interest  in,  control  of,  or  responsi- 
bihty  for  the  grain  prior  to  its  delivery  to  the  defendant  in  its  cars ; 
prior  to  that  delivery  the  plaintiff  certainly  was  not  the  defendant's 
agent  as  to  that  grain,  and  the  defendant  was  not  responsible  to  any 
one  for  plaintiff's  acts  relative  thereto.  It  is  very  difficult  to  see  how 
it  could  be  successfully  argued  that  the  plaintiff  acted  as  agent  or  rep- 
resentative of  the  defendant  when  it  paid  the  commissions  to  the  for- 
warding agents.  While  it  is  true  that  the  plaintiff  promised  that  it 
would  not  pay  such  commissions  out  of  its  charges  for  elevation,  etc., 
of  one  cent  per  bushel,  and  it  may  be  that  a  violation  of  that  promise 
is  a  federal  offense,  yet  how  does  such  offense  create  any  liability, 
criminal  or  otherwise,  against  the  defendant?  If  the  defendant  had 
no  knowledge  of  such  wrongful  act.  it  is  very  clear  that  no  possible 
lia'bility  could  be  created  by  the  payment  of  plaintiff's  claim. 

Does  the  fact  that  defendant  now  knows  that  the  plaintiff  has  paid 
such  commissions  legally  authorize  defendant  to  retain  the  $1,535.59 
that  it  has  collected  for  the  plaintiff's  service  in  handling  the  grain? 
What  is  to  become  of  such  money?  Does  the  fact  that  defendant 
now  knows  of  plaintiff's  payment  of  such  commissions  give  defendant 
title  to  such  money?  Whatever  offense  was  committed  was  committed 
by  the  paying  of  the  commissions  some  time  in  1921,  with  which  act 
defendant  was  in  no  wise  connected.*  By  paying:  the  moneys  now  in 
defendant's  hrmds  to  the  plaintiff,  it  is  inconceivable  how  defendant 
could  be  said  to  aid,  abet,  or  assist  plaintiff  in  the  commission  of  a 
violation  of  the  federal  statute  in  1921.  It  is  very  clear  that  the  de- 
fendant up  to  the  present  time  has  incurred  no  liability,  criminal  or 
otherwise,  by  plaintiff's  payincf  such  commissions.  The  criminal  act 
of  rebating,  if  committed  at  all,  was  complete  in  1921. 

In  the  absence  of  some  testimony  connectinfir  defendant  with  the 
plaintiff's  act  of  paying  the  commissions,  the  conclusion  is  reached  that 
such  payment  was  not  made  by  the  plaintiff  as  defendant's  agent,  that 
defendant  is  not  responsible  therefor,  and  that  the  paying  of  the 
moneys  in  defendant's  possession,  collected  of  the  shipper,  to  the  plain- 
tiff for  elevating  the  grain,  in  pursuance  of  a  judgment  of  the  court, 
would  not  create  any  liability,  civil  or  criminal,  against  it. 

Verdict  is  directed  in  favor  of  plaintiff  ag^ainst  defendant  for 
$1,535.59,  which  will  be  entered  by  the  clerk,  and  an  exception  noted 
for  the  defendant. 

Ordered  accordingly. 


ai9  Misc.  Rep.  63) 

DOLL  &  STUFFED  TOY  MANUFACTURERS'  ASS'N  v.  IDEAL  NOVELTY  & 

TOY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    July  12,  1922.) 

Corporations  4^=^370  ( I  )~Corporatioii   cannot   bo   member  of  membership  cor- 
poration. 

In  view  of  General  Corporation  Law,  S  10,  providing  that  no'  corpora- 
tion shall  possess  any  corporate  powers  not  given  hy  law  or  not  necessary 
to  the  exercise  of  the  powers  so  given,  and  section  4,  providing  that  a  cer- 
tificate of  incorporation  must  be  executed  by  natural  persons,  a  corpora- 
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tlon  other  than  one  engaged  in  gathering  Information  from  members  nn- 
der  Membership  Corporation  Law,  §  41,  cannot  legally  become  a  member 
of  a  membership  corporation. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan;  Third  IXs- 
trict. 

Action  by  the  Doll  &  Stuffed  Toy  Manufacturers' .  Association 
against  the  Ideal  Novelty  &  Toy  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

George  L.  Cohen,  of  New  York  City,  for  appellant. 
Joseph,  Demov  &  Feinstein,  of  New  York  City  (Abraham  L.  Fein- 
stein,  of  New  York  City,  of  counsel),  for  respondent, 

GUY,  J.  The  plaintiff  corporation  sued  to  recover  dues  from  de- 
fendant, alleged  to  be  a  member  of  plaintiff  membership  corporation, 
and  also  to  recover  assessments  alleged  to  have  been  duly  levied  by 
plaintiff  corporation  upon  defendant  as  such  member.  The  answer 
denies  the  material  allegations  of  the  complaint,  including  the  allega- 
tion of  defendant's  membership,  and  as  separate  defenses  alleges  that 
on  April,  1,  1921,  defendant  resigned  from  membership  in  said  plain- 
tiff corporation  and  withdrew  therefrom,  by  presenting  its  resignation 
in  writing  and  tendering  dues  for  the  month  of  March,  1921,  and  as  to 
the  second  cause  of  action  alleges  that  the  levying  of  said  assessments 
was  illegal,  and  plaintiff  had  no  power  to  levy  an  assessment  against 
members. 

It  is  unnecessary  to  consider  the  separate  defenses,  as  the  legality 
of  defendant's  membership  in  the  plaintiff  corporation  is  distinctly 
placed  in  issue  by  the  denials  contained  in  the  answer.  During  the 
trial  and  at  the  dose  of  the  case  defendant  moved  to  dismiss  the  com- 
plaint, on  the  ground  that  the  corporation  could  not  legally  become  a 
member  of  the  membership  corporation.  Section  10  of  the  General 
Corporation  Law  (Consol,  Laws,  c.  23)  provides: 

"No  corporation  shall  possess  or  exercise  any  corporate  powers  not  given 
by  law,  or  not  necessary  to  the  exercise  of  the  powers  so  given.*' 

Section  4  of  the  General  Corporation  Law  provides: 

''A  certificate  of  incorporation  must  be  executed  by  natural  persons." 

The  only  provision  in  the  Membership  Corporations  Law  (Consol. 
Laws,  c.  35)  for  the  admission  of  corporations  as  members  is  contain- 
ed in  section  41  of  said  statute,  which  applies  to  corporations  engaged 
in  the  gathering  of  information  and  intelligence  for  the  use  of  the 
members  in  connection  with  the  publication  thereof,  and  plaintiff  does 
not  come  within  the  provisions  of  said  section. 

It  is  quite  evident,  therefore,  that  the  statute  contemplated  only 
membership  on  the  part  of  such  persons,  natural  persons,  as  under  the 
provisions  of  section  4  were  qualified  to  sign  the  articles  of  incorpora- 
tion, except  as  modified  by  the  provisions  of  section  41,  as  heretofore 
stated.  As  defendant  did  not  and  could  not,  under  the  statute,  be 
legally '  admitted  to  membership  in  the  plaintiff  corporation,  plaintiff 
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failed  entirely  to  make  out  a  cause  of  action,  and  the  motion  to  dis- 
miss should  have  been  granted. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  upon 
the  merits,  with  costs,  with  leave  to  defendant  to  appeal  to  the  Appellate 
Division,  First  Department    All  concur. 


JOHNSON  V.  HEIDENFELDER. 

(Supreme  Court,  Appellate  Term,  First  Department    July  12,  1922.) 

1.  Courts  «s>l89(l4)--66ttli9  asMo  jMdfflieBt  firaroqiitolte  to  mw  trial  In  Mu* 

aloipal  Court. 

Under  Municipal  Ck>urt  Code,  |  129,  subd.  8,  unless  the  Judgment  is  set 
aside,  no  new  trial  can  l)e  had. 

2.  Courts  e=s> 1 89(1 5)— Municipal  Court  aot  authorized  to  grant  new  trial  on 

motion  to  set  aside  order  of  arrest. 

On  defendant's  motion  in  Municipal  Court  to  set  aside  an  order  of  ar- 
rest and  for  other  and  further  relief^  the  trial  judge  was  not  authorized, 
40  days  after  entry  of  Judgment  and  20  days  after  the  date  within  which 
a  motion  to  set  aside  a  Judgment  could  be  made  returnable,  to  set  aside  the 
Judgment  and  grant  a  new  trial. 

S.  Fraud  ^=»60»Expen8e8  for  storage  held  not  rseeverablt. 

In  an  action  by  buyer  of  an  automobUe  against  seller  for  fraudulent 
misrepresentations,  buyer  was  not  entitled  to  recoTer  ezpeaditures  for 
storage  of  the  automoMla 

Cross-appeal  from  Municipal  Court,  Borough  of  Manhattan,  First 
District. 

Action  by  Thekna  C.  Johnson  against  John  P.  Heidenfelder.  From 
an  order  setting  aside  a  verdict  for  plaintiff  and  granting  a  new  trial, 
both  parties  appeal.  Judgment  and  order  reversed,  and  new  trial 
ordered. 

Argued  June  term,  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Holley  &  Oxcnberg,  of  New  York  City  (S.  Joseph  Qxenherg,  of 
New  York  City,  of  counsel),  for  plaintiflf. 

Hardy,  Stancliffe  &  Whitaker,  of  New  York  City  (Noah  A.  Stan- 
cliffe  and  William  F.  McDermott^  both  of  New  York  City,  of  counsel), 
for  defendant. 

PER  CURIAM.  These  are  cross-appeals— one  by  plaintiff  from 
order  setting  aside  "verdict"  and  granting  a  new  trial;  the  other  by 
defendant  from  judgment  in  favor  of  plaintiff. 

Plaintiff  recovered  judgment  for  $500  and  costs  in  this  "action  for 
fraud  and  deceit*'  in  the  purchase  by  her  of  an  automobile  from  de- 
fendant. Plaintiff  moved  at  the  close  of  the  trial  for  a  body  execution, 
and  the  judgment,  dated  June  17,  1921,  accordingly  contained  a  direc- 
tion for  the  issuance  of  a  body  execution.  On  July  8  defendant  pro- 
cured an  order  to  show  cause  why  an  order  should  not  be  made  vacat- 
ing and  setting  aside  the  "order  of  arrest  granted,"  and  for  such  other 
and  further  relief,  etc.    Defendant  at  the  same  time  appealed  from  the 
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judgment.    On  August  12  the  court  set  aside  the  "verdict"  and  ordered 
a  new  trial. 

[1]  The  case  was  tried  without  a  jury,  so  that  there  was  no  verdict, 
and,  unless  it  be  held  that  the  setting  aside  of  the  "verdict"  set  aside 
the  judgment  which  had  been  entered  on  or  about  June  17,  plaintiff 
was  not  seriously  prejudiced,  for  apparently  in  so  far  as  the  order 
granted  a  new  trial  it  would  be  nugatory  in  face  of  the  existing  judg- 
ment; in  other  words,  there  could  be  no  new  trial  had  unless  the  judg- 
ment was  set  aside.  Municipal  Court  Code  (Laws  1915,  c.  279)  § 
129,  subd.3. 

[2j  Assuming,  however,  that  the  order  may  be  deemed  one  setting 
aside  the  judgment,  and  considering  the  matter  on  the  merits,  the  or- 
der cannot  be  upheld.  The  defendant's  motion  was  not  to  vacate  the 
judgment,  but  to  set  aside  the  order  of  arrest  granted  pursuant  to  the 
judgment;  that  was  the  motion  which  plaintiff  was  called  upon  to  op;^ 
pose,  and  the  mere  fact  that  defendant  asked  for  other  and  further 
relief  did  not  authorize  the  judge  of  his  own  motion  40  days  after  the 
entry  of  the  judgment,  and  more  than  20  days  after  the  date  within 
which  a  motion  to  set  aside  a  verdict  or  judgment  could  be  made  re- 
turnable, to  set  the  judgment  aside  and  order  a  new  trial.  In  either 
view  of  plaintiff's  appeal,  the  order  should  be  reversed., 

[3]  Upon  defendant's  appeal  from  the  judgment  it  appears  that  in- 
cluded in  the  award  to  the  plaintiff  is  an  item  for  storage  of  the  auto 
mobile  purchased  by  plaintiff  from  defendant  and  as  a  result  of  de- 
fendant's fraudulent  representations.  Defendant  contends  that  the 
issue  litigated  was  one  for  the  recovery  of  damages  for  the  fraud  of 
the  defendant,  and  that  therefore  it  could  not  be  held  for  storage  of 
the  car  after  delivery  to  plaintiff.  However,  plaintiff  maintains  that 
the  evidence  shows  a  rescission  of  the  contract,  that  upon  being  in- 
formed of  tbe  fraud  she  offered  to  return  the  car  to  the  defendant, 
that  on  defendant's  refusal  to  receive  the  car  she  was  put  to  the  ex- 
pense of  storing  it,  and  that  under  the  circumstances  defendant  was 
chargeable  with  such  expense.  A  reading  of  the  testimony  in  the  light 
of  plaintiff's  brief  is  convincing  that  plaintiff  sought  damagnes  for  the 
alleged  fraud,  and  not  a  recovery  as  upon  a  rescission  of  the  contract, 
and  the  trial  judge  correctly  held  that  he  had  erred  in  fixing  plaintiff's 
damages. 

Judgrmpnt  and  order  reversed,  and  a  new  trial  ordered,  without  costs 
of  appeal  to  either  side. 


LEVEQUE  V.  PELDA. 

(Supreme  Court,  AppeUate  Division,  Second  Department    July  22,  1922.) 

Clerks  of  courts  ^=»67— Case  on  calendar  at  passage  of  statutt  entitled  to  remain. 
Civil  Practice  Act,  §  1557,  subd.  3,  as  amended  by  I^ws  1922,  c.  144.  ap- 
plies only  to  causes  placed  on  the  calendar  subsequent  to  March  22,  1922, 
when  tlie  act  took  effect,  and  a  case  on  the  calendar  at  that  time  was  en- 
titled to  remain  thereon  until  disposed  of  pursuant  to  Code  Civ.  Proc.  S 
977. 
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Application  by  Nelson  Leveque  for  a  writ  of  mandamus  s^inst 
Fred  J.  Pelda.  From  an  order  denying  the  application,  plaintiff  ap* 
peals.    Reversed. 

PER  CURIAM.  Order  denying  application  for  mandamus  reversed ' 
on  the  law,  without  costs,  and  application  granted,  without  costs.  Sub- 
division 3  of  section  1557  of  the  Civil  Practice  Act,  as  amended  by 
chapter  144  of  the  Laws  of  1922,  applies  only  to  cases  placed  on  thfe 
calendar  subsequent  to  March  22,  1922,  when  that  act  took  effect. 
This  case  was  on  the  calendar  at  that  tirne^  and  was  entitled  to  remain 
thereon  until  disposed  of  pursuant  to  section  977  of  the  Code  of  Civil 
Procedure, 


C2Q2  App.  Diy.  223) 

^         ^  PERKINS  V.  MINFORD  ft  al. 

(Supreme  Court,  AppeUate  Division,  First  Department     /illy  14,  1922.) 

8al«»  «=>4i8(2)-^uroha8er  held  entitled  to  danages  fer  sliertage  by  reasea  of 
.  appreciation  to  tine  of  ootual  dellvory. 

Where  sugar  was  to  be  delivered  Mnrch  31st  on  a  steamer  to  be  fur- 
ni.Hhed  by  the  buyer,  but  the  buyer  requested  the  seller  to  obtain  a  steam- 
er, and  the  su^ar  was  not  delivered  until  April  27th,  at  which  time  buyer 
discovered  a  sbortagre,  buyer  was  entitled  to  daraageo  as  of  the  date  oif 
April  27th ;  the  sugar  having  appreciated  in  yalue. 

Clarke,  P.  J.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Bishop  C.  Perkins  against  Levis  W.  Minford,  Eberhard 
L.  Lueder,  and  Levis  W.  Minford,  Jr.,  as  copartnery,  etc.  From  a 
judgment  entered  on  the  verdict  of  a  jury,  directed  by  the  court,  plain- 
tiff appeals.     Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
PAGE,  and  GREENBAUM,  JJ. 

Carter,  Ledyard  &  Milbum,  of  New  York  City  (E.  DeT.  Bechtel, 
of  New  York  City,  of  counsel,  and  A.  D.  Smith,  of  New  York  City, 
on  the  brief),  for  appellant. 

Feiner  &  Maass,  of  New  York  City  (Ira  Skutch,  of  New  York  City,* 
of  counsel,  and  Benjamin  F.  Feiner,  of  New  York  City,  on  the  brief), 
for  respondents. 

SMITH,  J.  The  plaintiff  by  this  appeal  complains  simply  of  the 
insufficiency  of  the  judgment,  claiming  that  the  date  upon  which  the 
court  computed  the  damages  was  not  the  proper  date.  The  plaintiff 
purchased  of  the  defendants  10,000  bags  of  sugar,  which  were  to  be 
shipped  from  Cuba  to  New  Orleans.  According  to  the  original  con- 
tract in  March,  1920,  the  plaintiff  was  to  furnish  the  steamer.  The 
Ward  Line  usually  furnishes  the  steamers  for  transportation  of  freight 
between  Cuba  and  New  Orleans.  The  plaintiff  was  dissatisfied  with 
the  service  that  had  been  theretofore  obtained  from  the  Ward  Line 
and  asked  the  defendants  if  it  were  possible  to  get  a  steamer  from 
some  other  line  to  carry  the. freight.    To  this  the  defendants  assented 
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and  procured  a  charter  party  of  the  steamer  Tuscan  of  the  Munson 
Steamship  Line  on  March  19,  1920.  This  steamer  did  not  report  in 
Cuba  until  the  12th  of  April,  1920.  It  sailed  from  Cuba  upon  the  21st 
of  April  and  reached  New  Orleans  upon  the  27th  of  April.  It  was  pro- 
vided in  the  contract  that  the  net  landed  weight  should  be  determined 
at  the  port  of  discharge,  to  wit,  New  Orleans.  When  the  steamer 
did  arrive,  it  was  found  that  there  was  a  shortage  in  the  sugar  to  the 
extent  of  223,024  pounds.  The  defendants  have  consented  to  a  judg- 
ment to  the  amount  of  $14,052.56,  which  represents  the  difference  be- 
tween the  market  value  of  the  sugar  upon  the  31st  day  of  March  and 
the  contract  price.  The  plaintiff  claims,  however,  that  inasmuch  as 
the  shortage  could  not  have  been  discovered,  and  was  not  discovered 
until  the  arrival  in  New  Orleans  upon  the  27th  day  of  April,  he  is  en- 
titled to  the  difference  between  the  market  value  of  the  sujgar  and  the 
price  agreed  to.be  paid  therefor  upon  the  said  27th  day  of  April,  which 
would  amount  to  $25,368.98. 

It  is  contended  on  behalf  of  the  defendants  that,  because  the  sugar 
could  have  been  shipped  by  a  steamer  of  the  Ward  Line  in  time  to 
have  reached  New  Orleans  upon  the  31st  day  of  March,  when,  under 
the  contract  as  originally  made,  the  defendants  were  bound  to  deliver 
the  same,  and  that,  inasmuch  as  the  delay  was  caused  at  the  request  of 
the  plaintiff,  the  defendants  cannot  be  charged  with  a  greater  mtosure 
of  damages  than  that  to  which  they  would  be  liable  if  the  sugar  had 
been  shipped  upon  the  Ward  Line  and  had  reached  New  Orleans  and 
the  shortage  there  discovered  upon  the  31st  day  of  March. 

In  tfie  complaint  it  is  alleged  that  the  defendants  chartered  this 
steamer,  the  Tuscan,  and  that  upon  March  19,  1920,  the  defendants 
notified  the  plaintiff  that  they  had  provided  the  vessel  Tuscan  and  ar- 
ranged for  the  transportation  of  said  sugar  from  Cuba  on  or  about 
March  25,  1920,  Under  this  allegation,  showing  the  assent  of  the  de- 
fendants to  the  shipment  upon  this  steamer,  and  the  assent  of  the  plain- 
tiff thereto,  any  delay  caused  by  reason  of  the  failure  of  the  steamer 
to  reach  the  port  of  shipment  and  take  the  cargo  would  be  a  delay 
chargeable  to  both  parties,  and  it  is  clear  that  if  the  market  value  of 
the  sugar  had  depredated  during  the  time  of  the  delay,  the  defendants 
would  have  had  the  benefit  of  such  depreciation  of  market  value,  and 
should  likewise  be  charged  with  the  appreciation  in  the  market  value 
which  did  in  fact  take  place  between  March  31st  and  April  27th,  when, 
in  fact,  the  sugar  did  arrive,  and  at  which  time  only  was  it  possible  to 
ascertain  that  there  was  an  actual  shortage.  This  shortage  was  the 
fault  of  the  defendants,  not  the  fault  of  the  plaintiff,  and  if  the  plain- 
tiff is  entitled  to  damages  for  the  amount  of  damage  that  he  suffered 
by  reason  of  this  shortage,  the  defendants  cannot  complain  if  the 
damages  were  greater  by  reason  of  such  appreciation  of  market  value 
during  the  time  of  the  delay.  The  plaintiff  is  entitled  to  the  sugar  con- 
tracted for,  and  if  compelled  to  buy  it  in  the  open  market  in  order  to 
make  good  the  shortage,  such  purchase  could  only  be  made  after  the 
shortage  was  actually  ascertained  upon  the  delayed  date  of  April  27th. 
I  can  see  no  reason  for  varying  the  rule  of  damage  as  of  the  date  of 
delivery,  by  reason  of  the  fact  that  the  plaintiff'  asked  for  another 
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Steamer,  which  Vas  assented  to  by  the  defendants  in  the  procurement 
by  the  defendants  themselves  of  the  steamer. 

It  is  contended  that  the  plaintiff  should  have  alleged  an  alteration  in 
the  contract.  But,  if  there  was  an  alteration  in  the  contract,  that  al- 
teration is  shown  by  the  complaint  itself,  ^hen  it  is  alleged  that  the 
steamer  was  procured  by  the  defendants,  even  though  at  the  request 
of  the  plaintiff.  If  the  contract  had  originally  provided  that  the  ship- 
ment was  to  be  in  March  upon  the  steamer  Tuscan,  which  was  ex- 
pected to  arrive  at  the  port  of  shipment  on  the  25th  of  March,  and  the 
plaintiff  had  suffered  greater  damage  by  reason  of  the  delay  in  the 
arrival  of  the  steamer,  and  such  damage  had  been  suffered  by  the  de- 
fault of  the  defendants  in  failing  to  ship  the  amount  of  sugar  required, 
I  think  the  plaintiff  has  established  his  right  to  recover  for  such  in- 
creased damage. 

I  think  the  judgment  should  have  been  directed  for  the  amount  de- 
manded in  the  complaint,  which  amount  is  not  in  question,  if  the  date 
upon  which  the  damages  are  to  be  estimated  be  the  date  of  actual  de- 
livery.   Judgment  should  be  so  modified,  with  costs  to  appellant 

LAUGHLIN,  PAGE,  and  GREENBAUM,  JJ.,  concur. 
CLARKE,  P.  J.,  dissents. 


(201  App.  DiT.  808) 

DEREN  COAT  CO.,  Inc.,  v.  BECKER  et  al. 

(Supreme  OoxaU  Appellate  Division,  Fourth  Department.    June  30,  1022.) 

Sales  «=s>44l  (4)— Evidence  as  to  damages  held  not  to  euetaln  recovery  for  breach 
of  warranty. 

Evidence  of  the  purchase  price  and  that  cloth  sold  was  unsuitable  for 
buyer's  purpose  held  not  sufficient  to  sustain  recovery  for  breach  of  war- 
ranty, as  it  failed  to  show  the  difference  in  the  value  of  the  doth  as  war- 
ranted and  as  it  actually  was. 

Appeal  from  Supreme  Court,  Jefferson  Coimty. 

Action  by  the  Deren  Coat  Company,  Inc.,  against  William  F.  Beck- 
er and  others,  doing  business  under  the  firm  name  and  style  of  M. 
Becker  &  Sons.  From  a  judgment  for  $5,221.14  for  plaintiffs,  and  an 
ordl^r  denying  defendants'  motion  for  a  new  trial,  defendants  appeal. 
Judgment  and  order  reversed. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Morrison  &  Schiff,  of  New  York  City  (Jacob  R.  Schiff  and  Samuel 
W.  Dorfman,  both  of  New  York  City,  of  coimsel),  for  appellants. 

Pitcher  &  O'Brien,  of  Watertown  (F.  B.  Pitcher,  of  Watcrtown,  of 
counselj,  for  respondent. 

PER  CURIAM.  Two  inconsistent  causes  of  action  are  stated  in 
the  complaint,  arising  out  of  the  same  breach  of  warranty :  One,  an 
affirmance  of  the  contract  to  recover  damages  for  the  breach ;  and  the 
other,  in  disaffirmance  of  the  sale,  to  recover  the  purchase  price  patid 
foif  the  goods,  based  upon  rescission  iot  such  breach. 
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Assuming,  as  contended  by  respondent,  that  the  action  was  tried 
upon  the  theory  of  rescission  and  not  to  recover  damages  for  the 
breach  of  warranty,  the  rule  of  damages  adopted  was  the  difference  in 
value  of  the  goods  as  warranted  and  as  they  actually  were,  allowing, 
under  certain  contingencies,  for  profits  in  manufacturing  t^ie  goods  as 
warranted  into  garments.  Such  a  rule  has  no  application  to  an  action 
based  upon  rescission.  If  it  was  intended  to  submit  the  case  to  the  jury 
as  one  for  recover}'  of  damages  for  the  breach  of  warranty,  the  evidence 
is  lacking  to  show  the  difference  in  value  of  the  goods  as  warranted  and 
as  they  were.  The  only  evidence  upon  that  subject  is  the  purchase 
price  and  the  testimony  of  plaintiff's  witness  to  the  effect  that  the 
cloth  was  unsuitable  to  make  coats  out  of  and  of  no  value  at  all  in  his 
business. 

As  regards  the  special  damages,  there  is  no  allegation  in  ibt  first 
count  of  the  complaint,  which  is  for  damages  for  breach  of  warranty, 
that  the  defendants  knew  that  the  plaintiff  bought  the  goods  for  the 
purpose  of  manufacture  into  garments,  as  there  is  in  the  second  count, 
based  upon  rescission. 

Judgment  and  order  reversed  on  questions  of  law  and  fact,, and  new 
trial  granted,  with  costs  to  appellants  to  abide  event.  The  reversal 
upon  the  facts  is  upon  the  ground  that  the  verdict  is  against  the  evi- 
dence upon  the  question  of  damages. 


GLOBE  ELEVATOR  CO.  V.  AMERICAN   MOLASSES  CO.  OF  NEW  YORK. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    June  30,  ld22.) 

Sales  ^=s>406-*Speciflc  time  need  not  be  fixed  In  demanding  delivery.    . 

Where  seller  failed  to  deliver  molnsses,  it  was  not  n  condition  precedent 
to  buyer's  action  for  breach  of  contract  that  plaintiff,  in  demanding  de- 
livery, fix  a  specific  time  therefor. 

Appeal  from  Supreme  Court,  Erie  County. 

Action  by  the  Globe  Elevator  Company  against  the  American  Mo- 
lasses Company  of  New  York.  From  a  judgment  and  an  order  for  de- 
fendant, plaintiff  appeals.  Judgment  and  order  reversed,  and  new 
trial  ordered. 

Ar^ied  before  KRUSE.  P.  J.,  and  HUBBS,  CLARK,  DAVIS, 
and  SEARS,  JJ. 

Gibbons  &  Pottle,  of  Buffalo  (Frank  Gibbons,  of  Buffalo,  of  coun- 
sel), for  appellant. 

Stroock  &  Stroock,  of  New  York  City  (Simon  Fleischmann,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  We  are  of  opinion  that  the  complaint,  as  supple- 
mented by  the  bill  of  particulars  and  opening  statement  of  counsel, 
makes  out  a  cause  of  action.  We  decline  to  pass  upon  the  effect  of 
the  various  letters  and  telegrams  set  forth'  in  the  bill  of  particulars 
without  knowing  their  contents,  or  upon  the  oral  conversations  not 
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set  forth.  But,  assuming  that  the  defendant  had  a  reasonable  time 
to  deliver  the  molasses  after  the  17th  of  August,  we  think  it  cannot  be 
held  as  a  matter  of  law  that  such  reasonable  time  had  not  expired  be- 
fore the  conunencement  of  the  action.  Nor  was  it  necessary,  in  making 
the  various  demands,  for  the  plaintiff  to  fix  a  specific  time  for  the 
delivery  of  the  molasses.  Neverfail  Lighter  Co.  v.  Blum,  201  App.  Div. 
153,  19+  N.  Y.  Supp.  24.      ' 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or- 
deredy  with  costs  to  the  appellant  to  abide  the  event 


CHAKOFSKY  V.  INTERBOROUGH  RAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    July  12,  1922.) 

Carriers  ^=s>286 (4)— Carrier  held  not  liable  for  Injuries  to  passenger,  whose 
hand  was  eut  or  squeezed  by  rough  piece  of  mstal  on  arms  of  turnstile  gate, 
when  be  was  Jostled  by  crowd. 

Where  passenger  was  about  to  use  a  turnstile  gate  at  a  aobway  sta- 
tion, and  was  jostled  by  tbe  crowd,  and  to  steady  bimself  placed  bis  hand 
on  the  arms  of  tbe  turnstile,  and  was  cut  or  squeezed  by  a  rough  piece  of 
exposed  metal,  the  carrier  was  not  liable. 

.    Bijur,  J.,  dissenting. 

Appeal  from  Municipal  CBurt,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Louis  Chakof  sky  against  the  Interborotigh  Rapid  Transit 
Company.  From  an  order  dismissing  the  action,  plaintiflF  appeals. 
Affirmed. 

Argued  June  term,  1922,  before  GUY,  BIJUR.  and  McCOOK,  JJ. 

Williams  &  Williams,  of  New  York  City  (David  B.  Williams,  of 
New  York  City,  of  counsel),  for  appellant. 

James  L.  Quackenbush,  of  New  Yorl^  City  (Albert  L.  Wilbur,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.    Judgment  affirmed,  with  $25  costs. 

BIJUR,  J,  (dissenting),  Defeindant  rested  on  plaintiff's  case,  re- 
newing the  motion  to  dismiss,  which  had  been  made  at  the  close  of 
the  plaintiff's  case. 

Plaintiff  sued  for  injuries  to  one  of  his  fingers,  caused  by  a  turn- 
stile gate  (then  installed  but  a  few  days)  at  one  of  the  subway  stations 
in  this  city.  Plaintiff,  when  about  to  use  the  gate  and  turn  the  stile, 
was  jostled  by  some  of  the  crowd,  and  to  steady  himself  placed  his 
hand  upon  one  of  the  arms  of  the  turnstile.  Upon  withdrawing  it, 
he  found  that  the  finger  was  lacerated.  Plaintiff  called  an  engineer 
of  the"  Transit  Commission  to  testify  to  the  construction  of  the  gate. 
It  then  appeared  that  the  four  arms  of  the  turnstile  are  rounded  off  at 
the  center,  where  they  meet  in  a  crotch ;  that  these  arms  rest  upon  a 
post,  which  at  the  top  consists  of  a  square  metal  plate,  the  angles  or 
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comers  of  which  protruded  beyond  the  rounded  crotch  of  the  arms. 
"These  pieces  of  iron  were  not  covered  in  any  way.  *  ♦  *  They 
were  not  as  sharp  as  a  knife  blade,  but  the  edges  were  not  thoroughly 
rounded." 

Whether  the  plaintiff's  finger  was  merely  cut  by  the  rou^h  piece  of 
iron,  or  squeezed  between  the  iron  and  the  arm,  is  not  clearly  demon- 
strated, nor  is  it  important.  It  is  plain  that  the  accident  occurred  by 
reason  of  the  protruding  rough  piece  of  metal  exposed  in  the  mecha- 
nism as  above  stated.  Both  briefs  discuss  at  some  leng^  the  doctrine 
of  res  ipsa  loquitur,  which,  however,  clearly  does  not  apply,  since  the 
cause  of  the  accident  is  demonstrated.  The  bare  question  is  presented 
whether,  upon  the  facts  proved,  defendant  is  chargeable  with  negli- 
gence. The  purpose  and  circumstances  of  the  installation  of  the  turn- 
stile gates  are  a  matter  of  common  knowledge,  of  which  the  court  will 
take  judicial  notice.  They  provided  a  mechanical  substitute  for  a 
personal  attendant  to  watch  and  check  off  the  entry  and  exit  of  pas- 
sengers.   The  presence  of  large  crowds  is  a  well-known  condition. 

The  question  thus  presented,  therefore,  is  whether  the  construction 
described  was  reasonably  safe  under  the  circumstances.  To  permit  a 
visible  and  palpably  approachable  portion  of  mechanism  designed  to 
be  used  within  a  closely  circumscribed  space,  by  large  numbers  of  per- 
sons moving  rapidly,  to  remain  exposed  and  in  a  condition  to  do  phys- 
ical injury  to  the  person  using  it,  was  cletrly  negligent. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event. 


McCarthy  v.  odell. 

(Supreme  Conrt,  AppeUate  Dlylsion,  Fourth  Department    May  24,  1922.) 

Trial  ^s>3l4(l)— Statement  of  oourt  to  Jury  held  reversible  error. 

It  was  reversible  error  for  the  trial  court,  after  the  Jury  had  been  out 
for  24  hours,  to  say  to  them:  "Juries  are  selected,  not  to  disagree,  but  to 
agree,  and  all  this  time  has  been  wasted  unless  the  jury  comes  to  an 
agreement.  It  is  not  likely  that  we  will  have  In  this  county  a  jury  as  com- 
petent and  as  Impartial  to  try  this  case  as  you  are" — such  remarks  re- 
sulting in  a  verdict  within  XO  minutes. 

Action  by  James  R.  McCarthy  against  Emma  Odell.  From  a  judg- 
ment and  order,  defendant  appeals.    Reversed,  and  new  trial  granted. 

PER  CURIAM.  Judgment  and  order  reversed  on  the  law,  and  new 
trial  granted,  with  costs  to  appellant  to  abide  event.  Held,  that  it  was 
reversible  error  for  the  trial  justice,  after  the  jury  had  been  out  for 
24  hours,  to  say  to  them  upon  their  return  to  the  courtroom :  "Juries 
are  selected,  not  to  disagree,  but  to  agree,  and  all  this  time  has  been 
wasted  unless  the  jury  -comes  to  an  agreement.  It  is  not  likely  that 
we  will  have  in  this  county  a  jury  as  competent  and  as  impartial  to  try 
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this  case  as  you  are;"  that  the  effect  of  such  remarks  was  to  improp- 
erly coerce  the  jury,  and  resulted  in  their  agreeing  upon  a  verdict  with- 
in 10  minutes  thereafter. 


8HEEDY  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  26,  1922.) 

Evidence  ^s> 1 48— Testimony  as  to  oonversatlon  over  telefrtione  was  Inadmissible. 
It  was  error  to  receive  the  testimony  of  witnesses  in  regard  to  a  con- 
versation wltli  some  person  in  the  corporation  counseVs  office  unknown  to 
them,  and  whose  voice  they  did  not  recognize  or  Identify. 

Blackmar,  P.  J.,  dissenting. 

Action  by  Theresa  Shcedy,  as  administratrix,  etc,  of  James  Sheedy, 
deceased,  against  the  City  of  New  York.  From  a  judgment  and  or- 
der, defendant  appeals.    Reversed  on  the  law,  and  new  trial  granted. 

PER  CURIAM.  Judgment  and  order  reversed  on  the  law,  and  new 
trial  granted,  costs  to  abide  the  event,  on  the  g^round  that  it  was  error 
for  the  trial  court  to  receive  the  testimony  of  the  witnesses  O'Toole 
and  Abruzzo  in  regard  to  the  alleged  conversation  with  some  person  in 
the  corporation  counsel's  office,  unknown  to  them,  and  whose  voice 
they  did  not  recognize  or  identify. 

KELLY,  MANNING,  KELBY,  and  YOUNG,  JJ.,  concur. 

BLACKMAR,  P.  J.,  dissents,  upon  the  ground  that  all  that  was 
necessaiy  for  the  plaintiff  to  prove  in  order  to  establish  a  waiver  was 
that  the  conversation  over  the  telephone  was  with  the  corporation 
counsel's  office,  without  identifying  the  particular  person  with  whom 
the  witnesses  talked.  The  evidence  supports  a  finding  that  the  con- 
versation was  with  that  office.  Therefore  whether  the  attendance  of 
the  witness  before  the  comptroller  was  waived  was  a  question  of  fact 
for  the  jury. 


80HMER  v.  UNITED  TRACTION  CO. 

(Supreme  CJourt,  Appellate  Division,  Third  Department.     May  3,  1922.) 

Street  railroads  <$=9ll8(l)~ln8tructlon   on  issue  of  motorman's  Incompetency 
held  Improperly  refused. 

Ck)urt  erred  in  refusing  to  charge  that  jury  were  not  at  liberty  to  find 
that  the  defendant's  motorman  was  incompetent  and  unable  to  properly 
perform  his  duty;  the  issue  being  not  general  Incompetency,  but  the 
manner  in  which  he  performed  his  duty  on  the  occasion  of  the  accident. 

Action  by  John  Sohmer  against  the  United  Traction  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  new 
trial  granted. 

PER  CURIAM.  Judgment  and  order  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event,  on  the  ground 
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that  the  jury  should  have  been  charged,  as  requested,  that  they  were 
not  at  liberty  to  find  that  the  defendant's  motorman  was  incompetent 
and  unable  to  properly  perform  his  duty ;  the  issue  being,  not  general 
incompetency,  but  the  manner  in  which  he  performed  his  duty  on  Ae . 
occasion  of  the  accident,  under  the  authority  of  Gorman  v.  New  York, 
Chicago  &  St.  Louis  Railroad  Co.,  194  N.  Y.  488,  493,  87  N.  E.  682, 
and  Warner  v.  New  York  Central  Railroad  Co.,  44  N.  Y.  465,  471. 


STATE  TREASURER  V.  COHEN  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    UTay  16,  1622.) 

Master  and  servant  ^=9375(1)— Employee  going  in  workroom  to  chanie  his 
clothes,  and  not  t6  sleep  is  In  "course  of  emjlioyment/'  within  Compensation 
Law. 

If  an  employee  goes  to  the  workroom  for  the  purpose  of  sleeping  or 
resting,  he  is  not  in  the  course  of  his  employment  within  Workmen's  Com- 
pensation T^aw;  but,  If  he  goes  there  for  the  purpose  of  changing  his 
clothes,  he  is  in  the  oonrae  of  his  employment. 

[Ed.  Note. — For  other  deunltions,  see  Words  and  Phrases,  First  and 
Second  Series,  Course  of  Employment.] 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  by  the  State  Treasurer  to  obtain  compensation  for  the 
death  of  John  F.  Howard,  opposed  by  Herman  Coh^n,.  doing  business 
as  Shenk  Realty  &  Construction  Company,  employer,  and  the  Trav- 
elers' Insurance  Company,  insurance  carrier.  There  was  an  award  of 
compensation,  and  the  employer  and  insurance  carrier  appeal.  •  Award 
reversed,  and  matter  remitted  for  further  consideration. 

PER  CURIAM.  Award  reversed,  and  matter  remitted  to  the  State 
Industrial  Board  for  further  consideration,  with  costs  to  the  appel- 
lants against  the  State  Industrial  Board,  upon  the  ground  that,  if  the 
deceased  went  to  the  workroom  for  the  purpose  of  sleeping  or  resting, 
he  wa^  not  in  the  course  of  his  employment  Matter  of  Gifford  v. 
T.  G.  Patterson,  Inc.,  222  N.  Y.  4,  117  N.  E.  946,  6  A.  L.  R.  576.  If 
he  had  gone  there  for  the  purpose  of  changing  his  clothes,  as  found  by 
the  board,  he  was  in  the  course  of  his  employment;  but  there  is  no 
evidence  upon  which  to  make  the  finding  made  by  the  board  in  that 
regard. 


In  re  WILLIAMS,  Commissioner  of  Public  Works. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  24,  1022.) 

Eminent  domain  <^=>  133— Value  of  property  to  be  flxed  In  Its  existing  condition 
without  deductions  on  theory  of  removal  of  building. 

Commissioners  of  condemnation  were  required  to  fix  the  value  of  prop- 
erty taken  by  a  city  in  its  existing  condition,  and  were  not  authorized  to 
make  deductions  on  the  theory  that  the  owner  might  remove  a  dwelling 
house  to  another  portion  of  the  premises ;  she  not  having:  Indicated  a  de- 
sire or  consent  to  make  such  removal,  and  the  report  of  the  commissioners 
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and  order  of  oonflrmation  not  autborizing  her  to  do  so,  hev  right,  title, 
and  interest  in  the  premises,  Including  the  dwelling  house,  having  become 
▼ested  in  the  dty. 

In  the  matter  of  the  application  of  Richard  B.  Williams,  Jr^  as 
Commissioner  of  Public  Works  of  the  City  of  Syracuse,  for  the  ap- 
pointment of  commissioners  of  condemnation,  etc.  From  an  order, 
Rosalia  Kalinowski  appeals.  Order  reversed,  and  matter  remitted  to 
commissicmers^ 

PER  CURIAM.  Order  reversed,  with  costs,  and  matter  remitted 
to  commissioners  of  condemnation  to  reassess  and  determine  the 
amount  of  compensation'  to  be  awarded  the  appellant,  Rosalia  Kalin- 
owski, for  the  premises  taken  and  acquired  by  the  city.  Held,  under 
the  evidence,  the  compensation  allowed  was  inadequate.  The  com- 
missioners were  required  to  fix  the  value  of  the  property  taken  in  its 
existing  condition,  and  were  not  authorized  to  make  deductions  on 
the  theory  that  the  owner  might  remove  the  dwelling  house  to  another 
portion  of  her  premises.  She  has  not  indicated  a  desire  or  consent 
to  make  such  removal  and  the  report  of  the  commissioners  and  the  or- 
der of  confirmation  do  not  authorize  her  to  do  so.  Her  ri^ht,  title,  and 
interest  in  the  premises  taken  have  become  yested  in  the  city.  This  in- 
cludes the  dwelling  house  located  thereon,  Jackson  v.  State  of  New 
York,  213  N.  Y.  34,  106  N.  E.  758,  U  R.  A.  1915D,  492,  Ann,  Gas. 
1916C,  779. 


TRACY  V.  EASTERN  LOADING  CORPORATION. 

(Snpreme  Oourt»  Appellate  Division,  Second  Department    June  %  1022.) 

Admiralty  ^s>20— Local  law  prescribes  liability  for  Injarles  resaltlng  on  laad. 

A  dock  is  the  extension  of  tbe  land,  and  tbe  liability  of  an  employer 
for  injuriee  to  one  working  thereon  is  governed  by  tbe  local  law,  and  bis 
exclusive  remedy  is  nnder  tbe  .Workmen's  Compensation  Law.    « 

Action  by  George  Tracy  against  the  Eastern  Loading  Corporation. 
Judgment  for  plaintiff,  and  defendant  appeals. '  Judgment  reversed 
on  the  law,  and  complaint  unanimously  dismissed 

PER  CURIAM.  Judgment  reversed  on  the  law,  and  complaint 
unanimously  dismissed,  without  costs  of  this  appeal.  The  plaintiff 
having  been  injured  on  the  dock,  the  exclusive  remedy  for  his  hurts 
is  tinder  the  act  of  the  state  of  New  York  commonly  known  as  the 
Workmen's  Compensation  Law  and  the  acts  amendatory  and  supple- 
mental thereto  (being  chapter  67  of  the  Consolidated  Laws).  See 
State  Industrial  Commission  of  the  State  of  New  York  v.  Nordenholt 

Corporation.  257  U.  S. ,  42  Sup.  Ct.  473,  66  L.  Ed. ,  decided 

May  29,  1922. 
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CLUTE  V.  NASSAU  &  SUFFOLK  LIGHTING  CO. 
GARDEN  CITY  CO.  v.  SAME. 

(Supreme  Court,  Nassau  County.    May,  1922.) 

Ccnstftutional  law  ^=>I54(2)— Publio  Service  Commission's  order  fixing  gas  ratee 
held  applicable  to  individual,  with  which  gas  company  had  contract  entered 
into  prior  to  grant  given  Public  Service  Commission  to  fix  rates. 

Gas  company's  contract  with  a  private  individual,  fixing  the  price  of 
gas  to  be  furnished  the  individual,  entered  into  prior  to  the  grant  by  the 
state  to  the  Public  Service  C!ommissLon  of  the  power  to  fix  gas  rated  by 
Public  Service  (Commission  Law,  {  66,  subd.  5,  did  not  make  the  com- 
mission's order  fixing  the  gas  rates  to  be  charged  by  such  company,  on 
the  company's  compliance  with  subdivisioni  12,  inapplicable  to  such  in- 
dividual ;  the  contract  having  been  entered  into  with  knowledge  of  the 
power  of  the  state  to  regulate  rate& 

Actions  by  Frank  M.  Clute  and  by  the  Garden  City  Company 
against  the  Nassau  &  Suffolk  Lighting  Company.  On  motions  bv 
defendant  to  dismiss  complaints.    Complaints  dismissed. 

C.  Walter  Randall,  of  New  York  City,  for  plaintiff. 
Randall  J.  Le  Boeuf,  of  Albany  (Luke  D.  Stapleton,  of  New  Yorfc 
City,  of  counsel),  for  defendant. 

MacCRATE,  J.  In  September,  1907,  the  defendant  entered  into 
a  written  contract  with  the  Garden  City  Estates.  In  December,  1909, 
it  entered  into  a  written  contract  with  the  plaintiff,  The  Garden  City 
Company.  In  both  contracts  the  defendant  undertook  to  supply  gas 
to  these  companies,  engaged  in  real  estate  development,  and  to  the 
purchasers  of  lots  in  the  sections  owned  by  them.  Each  contract  con- 
tained a  provision  as  follows: 

"The  lighting  company  shall  furnish  all  consumers  along  the  lines  of  said 
mains,  gas  meters,  and  shall  supply  sufiicient  gas  for  all  purposes  to  all  per- 
sons desiring  the  same,  at  rates  and  charges  never  exceeding  the  rates  and 
charges  imposed  by  the  lighting  company  for  gas  supplied  by  it  to  consumers 
within  the  town  of  Hempstead  (except  the  vUlage  of  Freeport)  and  North 
Hempstead  and  in  no  event  exceeding  one  dollar  and  a  half  per  thousand 
feet." 

The  plaintiff  Clute  is  one  of  the  purchasers  from  the  Garden  City 
Estates.  The  defendant  claims  the  right  to  collect  more  than  $1.50 
per  1,000  cubic  feet,  because  in  January,  1920,  it  filed  amended  sched- 
ules fixing  $1.75  per  1,000  cubic  feet,  and  otherwise  complied  with  the 
provisions  of  subdivision  12  of  section  66  of  the  Public  Service  Com- 
mission Law  (Consol.  Laws,  c.  48),  and  because,  on  T^nuary  6,  1921, 
after  hearing  complaints,  the  Public  Service  Commission  made  an  or- 
der authorizing  it  to  collect  from  all  its  customers  a  sum  in  excess  of 
$1.75  as  provided  by  the  amended  schedules  filed  as  aforesaid. 

The  plaintiffs  seek  to  enjoin  the  collection  of  any  rate  in  advance 
of  the  amount  fixed  by  the  contracts.  Moreover,  they  contend  that 
the  order  of  January  6,  1921,  is  not,  in  any  event,  binding  on  them, 
because  the  village  of  Garden  City  was  not  one  of  the  villages  repre- 

m  — — — — ^ 
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sented  before  the  commission,  and  because  it  was  not  named  in  the 
proceeding  in  which  the  order  was  made.  However,  under  the  provi- 
sions of  subdivision  5  of  section  66  of  the  Public  Service  Commission 
Law,  the  commission  has  power,  with  or  without  complaint,  to  fix 
rates,  and  since  the  order  of  January  6,  1921,  includes  all  the  custom- 
ers of  the  defendant,  it  will  bind  these  plaintiffs,  provided  the  rate  of 
$1.50  fixed  by  the  contracts  is  not  unalterable. 

There  is  therefore  presented  the  question:  Is  a  contract  entered 
into  between  a  gas  company  and  a  private  individual,  prior  to  the 
grant  by  the  state  to  the  Public  Service  Commission  of  the  power  to 
fix  gas  rates,  exempt  from  the  exercise  of  that  power?  For  the  pur- 
poses of  this  decision,  we  will  assume,  notwithstanding  the  contract  is 
tmder  seal,  that  the  plaintiff  Clute  has  the  same  right  to  enforce  the 
contract  as  the  Garden  City  Estates. 

It  is  suggested,  but  not  decided,  in  the  case  of  People  ex  rel.  Village 
of  South  Glens  Falls  v.  Public  Service  Commission,  225  N.  Y.  216, 
221,  121  N.  Y.  777,  that  contracts  such  as  are  herein  involved  are 
protected  by  the  state  and  federal  Constitutions.  But  in  the  case  of 
Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corporation,  248  U. 
S.  372,  39  Sup.  Ct.  117,  63  L.  Ed.  309.  9  A.  L.  R.  1420,  decided  in  the 
same  month  as  People  ex  rel.  Village  of  South  Glens  Falls  v.  Public 
Service  Commission,  supra,  the  Supreme  Court  ©f  the  United  States 
held  that  the  federal  Constitution  presented  no  barrier  to  tiie  exercise 
of  the  police  power  of  the  state,  even  thoug:h  the  exercise  of  such 
power  modified  contracts  between  private  individuals.  Thereafter, 
although  not  necessary  to  its  'decision,  in  the  case  of  People  ex  rel. 
City  of  New  York  v.  Nixon,  229  N.  Y.  356,  359.  128  N.  E.  245,  246, 
the  opiivon  of  the  Supreme  Court  of  the  United  States  was  quoted 
with  approval.    In  addition,  the  Court  of  Appeals  said  : 

•The  question  soon  arose  whether  the  new  rnle  [regulation  by  commiri- 
«lon]  was  retroactive,  and  annuUed  existing  contracts  In  conflict  with  its 
terms.  Indlspfutably  it  annulled  such  contracts  between  carriers  and  passen- 
gers, or  carriers  and  shippers." 

We  are  not  confronted  with  the  constitutional  provision  involved 
in  Quinby  v.  Public  Service  Commission,  223  N.  Y.  244,  119  N.  E. 
433,  3  A.  L.  R.  685.  Moreover,  that  case  decided  only,  even  if  the 
state  had  power  to  regulate  rates  fixed  by  municipalities  as  a  condi- 
tion for  the  use  of  their  streets  by  railroads,  that  power  had  not  then 
been  granted  unequivocally  to  the  Public  Service  Commission.  But  it 
has  since  been  determined,  in  People  ex  rel.  Village  of  South  Glens 
Falls  V.  Public  Service  Commission,  supra,  that  the  state  has  granted 
-to  the  public  service  commission  full  power  to  regulate  gas  rates.  In 
view  of  the  determination  by  the  Supreme  Court  of  the  United  States 
that  the  federal  Constitution  interposes  no  barrier  to  the  exercise  by 
the  state  of  its  power  of  rate  regulation  where  private  contracts  are 
■concerned,  there  remains  only  the  possibility  suggested  in  the  Glens 
Falls  Case  of  a  barrier  by  our  state  Constitution. 

When  the  nature  of  the  power  is  considered,  it  is  difficult  to  see 
-why  a  different  conclusion  should  be  reached  as  to  private  contracts 
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than  was  reached  in  the  Glens  Falls  Case  as  to  stipulations  in  munici- 
pal consents.  The  power  of  rate  regulation  adheres  to  the  state  as 
part  of  its  general  police  power.  When  the  defendant  gas  company 
organized,  it  entered  into  a  business  of  a  public  character  by  permis- 
sion of  the  state.  It  was  that  business  which  immediately  subjected  it 
to  Jhe  possibility  of  an  exercise  by  the  state  of  the  police  power. 
Whether  municipalities  or  private  individuals  or  corporations  were 
its  customers,  the  defendant  was  engaged  in  meeting:  a  public  need. 
Gas  was  the  subject-matter  of  all  the  contracts.  Even  the  state  could 
not  contract  away  nor  abandon  its  police  power,  the  exercise  of  which 
might  become  necessary  to  more  effectually  serve  the  public  need. 
How,  then,  can  any  of  them  claim  the  power  to  partially  destroy  it 
by  their  contracts,  to  which  the  state  is  not  a  party?  It  has  been  held 
(Town  of  North  Hempstead  v.  Public  Service  Corporation  of  Long 
Island,  231  N.  Y.  447,  132  N.  E.  144)  that  the  statute  creating  the 
commission  forms  part  of  franchises  subsequent  to  its  enactment.  If 
all  gas  contracts  subsequent  to  the  delegation  of  the  power  to  an  agent 
of  the  state  must  be  held  to  be  made  with  knowledge  of  and  subject 
to  that  delegation,  we  are  constrained  to  hold  th^t  gas  contracts  prior 
thereto  are  made  with  knowledge  of  the  existence  of  the  power  in  the 
state  itself,  and  are  subject  to  the  exercise  thereof  at  such  time  as  the 
state  may  determine. 
Complaints  dismissed.    Judgments  accordingly. 


(118  Misc.  Rep.  764) 

905  WEST  END  AVE.  CORPORATION  v.  PEERS. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June,  1P22.) 

1.  Judgment  ^^^ISO—Rule  of  civil  practice  providing  for  summary  Judgment  field 

inapplicable  to  a  summary  proceeding  by  a  landlord. 

Rules  of  CiTil  Practice.  No.  113,  providing  for  a  summary  Judgment  on 
tbe  pleadings  in  an  action  to  recover  a  debt  or  liquidated  demand  arising 
in  specified  cases,  held  inapplicable  to  a  summary  proceeding  by  a  land- 
lord. 

2.  Landlord  and  tenant  ^®=»305( I)— Answer  In  summary  proceeding  held  suAolant. 

In  summary  proceeding  by  a  landlord,  answer  containing  the  statutory 
defence,  and  denying  tbat  the  landlord  bad  personally  demanded  the  rent, 
held  sufficient  on  motion  for  Judgment  on  the  pleadings. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Summary  proceeding  by  the  90S  West  End  Avenue  Corporation, 
landlord,  against  Henry  E.  Peers,  tenant.  From  an  order  granting 
the  landlord's  motion  to  strike  out  the  affirmative  defense  contained 
in  tenant's  answer  as  insufficient  in  law,  and  from  a  summary  judg- 
ment granting  a  final  order,  the  tenant  appeals.  Final  order  reversed, 
motion  to  strike  out  answer  denied,  and  case  placed  on  general  calen- 
dar. 

Argued  March  term,  1922,  before -GUY,  COHALAN,  and  WAG- 
NER,  JJ. 
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L.  E.  Schlechter,  of  New  York  City,  for  appellant. 
Ernst,  Fox  &  Cane,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  motion  was  made  for  judgment  on  the  plead- 
ings, under  rule  113  of  the  Rules  of  Civil  Practice,  referring  to— 

''An  action  to  recover  a  debt  or  liquidated  demand  arising,  1,  on  a  contract, 
6xi>reas  or  implied,  sealed  or  not  sealed;  or  2,  on  a  judgment  for  a  stated 


[1, 2]  We  -are  of  the  opinion  that  the  rule  is  inapplicable  to  a  sum- 
mary proceeding.  Moreover,  if  considered  as  a  motion  for  judgment 
on  the  pleadings,  the  granting  of  the  motion  was  unauthorized,  because 
an  issue  was  raised  not  only  by  statutory  defense,  but  also  by  the  de- 
nial of  personal  demand  of  the  rent  by  the  landlord. 

Final  order  reversed,  with  $10  costs  to  appellant,  motion  to  strike  out 
answer  denied,  with  $10  costs,  and  case  placed  upon  the  general  cal- 
endar. 

Order  reversed. 


(119  Misc.  Rep.  184) 

PEOPLE  6X  r«l.  FOGELHUT  v.  TUOMEY,  Clerk  of  Munielpal  Coart 

(Supreme  pourt.  Special  Term,  Kings  County.    July  28,  1922.) 

LaDdlord  aad  tenant  (g=r>200(1 1/2)— Tenant,  appealing  from  Judgment  Inereatlag 
rental,  not  required  to  deposit  rent  that  would  have  accrued  at  the  iaoreaeed 
rate  prior  to  the  en^y  of  judgment. 

UnUer  I-.aws  1921,  C..4M,  i  9»  requiring  tenant,  on  appeal  from  Judgment 
entitling  a  landlord  to  charge  increased  rent,  to  deposit  as  a  condition  of 
a  stay  of  judgment  '*the  amount  of  the  judgment,  and  thereafter  monthly, 
nutil  the  hnal  determination  of  the  appeal,  an  amount  equal  to  one 
montb*8  rent  computed  on  the  t>usis  of  the  judgment,"  the  tenant  was  not 
required  to  deposit  aU  of  the  rent  that  would  have  accrued  at  the  in- 
creased rate  prior  to  the  entry  of  the  judgment. 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Ricca  Fogelhiit,  against  James  W.  Tuomey,  as  Clerk  of  the  Mu- 
nicipal Court  of  the  City  of  New  York,  Borough  of  Brooklyn,  Seventh 
District,    Motion  denied. 

Emanuel  Mehl,  of  Brooklyn,  for  the  motion. 

John  P,  O'Brien,  Corp.  Counsel,  of  New  York  City,  and  Joseph  P. 
Rally,  Asst.  Corp.  Coimsd,  of  Brooklyn,  opposed. 

CR05PSEY,  J.  A  landlord  brought  actions  for  increased  rent, 
which  resulted  in  his  favor;  the  court  fixing  the  reasonable  rental  at 
a  figure  larger  than  the  tenants  had  been  paying.  Owing  to  delays, 
including  time  taken  on  appeal,  the  judgments  were  not  rendered  until 
a  year  after  the  period  for  which  the  rent  was  sought.  Upon  the  en- 
try of  the  judgments  the  tenants  paid  the  amounts  of  them  into  court 
and  filed  notices  of  appeal.  The  landlord,  claiming  the  tenants  had 
not  done  as  the  law  required,  and  were  therefore  not  entitled  to  a  stay 
pending  their  appeals,  applied  to  the  clerk  of  the  Municipal  Court  for 
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warrants.  These  the  clerk  refused  to  issue.  This  application  seeks  a 
mandamus  to  compel  their  issuance. 

The  point  is  this:  The  landlord  contends  the  tenants  were  obliged 
to  deposit  all  the  rent  that  would  have  accrued  at  the  increased  rate 
fixed  by  the  judgments  prior  to  the  entry  of  the  judgments.  It  is  con- 
ceded the  tenants  must  deposit  rents  at  the  new  rates  as  they  accrue 
for  all  months  subsequent  to  the  entry  of  judgments  until  the  ap- 
peals are  determined.  It  is  also  conceded  the  tenants  have  paid,  pend- 
ing the  trial,  the  rents  at  the  old  rates.  This  they  were  required  to  do, 
to  litigate  the  question  of  the  reasonableness  of  the  landlord's  new 
demands.  But  they  have  not  paid  the  difference  between  the  old  and 
new  rates  for  the  months  intervening  the  one  for  which  suit  was 
brought  and  the  time  of  entry  of  judgment. 

They  contend  that  is  not  required.  The  statute  says  (Laws  1921, 
c.  434,  §  9)  that,  in  case  of  an  appeal,  there  shall  be  no  stay,  unless 
the  defendant  deposits  "the  amount  of  the  judgment,  and  thereafter 
monthly  until  the  final  determination  of  the  appeal  an  amount  equal 
to  one  month's  rental  computed  on  the  basis  of  the  judgment."  This 
plainly  requires  the  deposits  other  than  the  amount  of  the  judgment 
to  be  made  monthly  thereafter.  This  means  after  the  entry  of  judg- 
ment. There  is  no  requirement  that  the  tenant  must  pay  at  the  new 
rate  for  any  period  prior  to  the  entry  of  judgment,  except  for  the 
period  covered  by  the  judgment  itself.  There  is  no  hardship  to  the 
landlord  in  this.  He  could  have  started  actions  for  each  month's  rent 
during  that  intervening  period,  and,  if  so,  bring  them  to  trial  now. 
The  judgments  obtained  already  will  make  any  defense  in  the  other 
actions  very  difficult. 

Motion  denied.    Ordered  accordingly. 


FLECK  &  HILLMAN  V.  WABASH  RY.  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department     May  12,  1922.) 

1.  Appeal  and  error  ^=3»359— Motion  for  leave  to  appeal  to  be  made  at  term  fol- 

lowing service  of  Judgment. 

A  motion  for  leave  to  appeal  will  be  denied,  where  not  made  at  the 
term  following  service  of  judgment  with  notice  of  entry  thereof,  un- 
der OivU  Practice  Act,  |  691. 

2.  Appeal  and  error  4Ss>36a— Movant  for  appeal  must  show  question  of  law  In- 

volved. 

A  motion  for  leave  to  appeal  will  be  denied,  where  there  Is  no  showing 
that  any  question  of  law  is  involved  which  ought  to  be  reviewed  by  the 
Court  of  Appeals. 

Action  by  Fleck  &  Hillman  against  the  Wabash  Railway  Company. 
Motion  for  leave  to  appeal  denied. 
See,  also,  200  App.  Div.  482,  193  N.  Y.  Supp.  131. 

PER  CURIAM.  [1,2]  Motion  for  leave  to  appeal  denied,  with 
$10  costs,  on  the  ground  that  it  was  not  made  at  the  term  following 
service  of  judgment  with  notice  of  entry  thereof  (section  591,  Civil 
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Practice  Act),  and  on  the  further  ground  that  appellant  has  failed  to 
show  that  any  question  of  law  is  involved  which  ought  to  be  reviewed 
by  the  Court  of  Appeals. 
Order  filed. 


BEAULEY  V.  BEAULEY. 

(Supreme  Court,  Appellate  Dlylsion,  Second  Department.    May  26,  1922.) 

Action  49=»6^— Order  denying  stay  held  erroneous. 

Where  complaint  In  action  for  maintenance  Ifl  general  in  its  character, 
alleging  simply  a  breach  of  the  contract  and  demanding  damages  in  a 
certain  sum,  necessarily  seeking  to  recover  anticipatory  damages,  the 
action  should  not  be  tried  until  after  trial  of  an  action  by  defendant 
against  i^aintiff  for  divorce,  and  a  stay  should  be  granted,  with  permis- 
sion to  move  to  vacate,  if  divorce  case  is  not  moved  promptly  for  trial. 

'Action  by  Harriet  Jean  Beauley  against  William  J.  Beauley.  From 
an  order  denying  a  stay,  defendant  appeals.  Order  reversed,  and  mo- 
tion for  stay  granted,  with  permission  to  move  to  vacate  the  stay,  un- 
less another  action  is  promptly  moved  for  trial. 

See,  also,  199  App.  Div.  280,  191  N.  Y.  Supp.  398. 

PER  CURIAM.  The  order  should  be  reversed,  and  the  action' 
upon  the  agreement  for  maintenance  should  be  stayed,  pending  the  trial 
of  the  action  for  divorce.  The  complaint  in  the  action  for  maintenance 
is  general  in  its  character,  alleging  simply  a  breach  of  the  contract, 
and  demanding  damages  in  the  sum  of  $250,000.  Necessarily  the 
complaint  seeks  to  recover  anticipatory  damages,  and  while  the  plead- 
ings are  in  this  condition  we  do  not  tfiink  that  action  should  be  tried 
until  after  the  trial  of  the  action  for  divorce.  If  such  action  for  di- 
vorce is  not  brought  on  promptly  for  trial,  an  application  may  be  made 
to  this  court  to  vacate  the  stay. 

Order  denying  stay  reversed  upon  the  law,  and  motion  for  stay 
granted,  without  costs,  with  permission  to  move  to  vacate  the  stay, 
providing  the  divorce  case  is  not  moved  promptly  for  trial. 


LEIBOWITZ  et  al.  v.  FOSTER  &  STEWART  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  16,  1922.) 

Sales  ^=5> 1 79 (3)— Purchaser  must  notify  seller  to  deliver  after  waiver  of  time  for 
delivery. 

Where  buyer  has  waived  the  time  for  delivery  of  merchandise,  he  has 
no  cause  of  action,  unless  he  has  notified  seller,  requiring  delivery  within 
a  reasonable  time,  before  commencement  of  action,  under  Personal  Prop- 
erty lAW,  (1 126, 146. 

Action  by  Benjamin  Leibowitz  and  Julius  Leibowitz,  copartners, 
etc.,  against  the  Foster  &  Stewart  Company,  Inc.  From  an  order  set- 
ting aside  dismissal  of  complaint  and  counterclaim,  and  granting  a  new 


I  trial,  the  parties  appeal.    Affirmed. 
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PER  CURIAM.  Order  setting  aside  the  dismissal  of  the  complaint 
and  of  tlie  counterclaim,  and  granting  a  new  trial,  affirmed,  without 
costs.  The  majority  of  the  court  is  of  opinion  that  as  a  matter  of  law 
the  time  for  the  delivery  of  the  merchandise  was  waived  by  plaintiffs, 
the  purchasers,  and  hence  they*  have  no  cause  of  action  unless  they 
notified  defendant,  requiring  delivery  within  a  reasonable  time,  before 
they  commenced  their  action.  Taylor  v.  Goelet,  208  N.  Y.  253,  101 
N.  E.  857,  Ann.  Cas.  1914D,  284;  Schulder  v.  Edward  R.  Ladew  Co., 
178  App.  Div.  458,  165  N.  Y.  Supp.  504;  Ullman  Co.  v.  J.  L.  Mott  Iron 
Works;  187  App.  Div.  699,  175  N.  Y.  Supp.  799. 

BLACKMAR,  P.  J.,  and  KELBY  and  YOUNG,  JJ.,  concur. 

KELLY  and  MANNING,  JJ.,  while  concurring  to  affirm  the  order, 
are  of  opinion  that  the  whole  question  as  to  a  breach  of  the  contract, 
waiver  of  the  provisions,  and  the  obligations  of  both  parties  in  respect 
thereto,  should  be  determined  by  -a  jury  in  accordance  with  facts  and 
circumstances  as  disclosed  by  the  evidence  upon  the'  new  trial.  See 
Personal  Property  Law  (Consol.  Laws,  c.  41)  §§  126,  146. 


CAMP  V.  PENNSYLVANIA  R.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  24,  1922.) 

Commerce  ^==927(7)— Cars  which  had  been  shipped  from  another  state  and  left 
on  siding  for  consignee  though  not  "interstate  commeree/'  were  within  the 
Safety  Appliance  act. 

Where  three  cars  loaded-  with  coal  had  been  brought  in  by  a  railroad  frem 
another  state  and  placed  on  a  siding  for  the  consignee,  who  had  unloaded 
two  of  the  cars,  the  shifting  of  the  three  cars  by  the  carrier,  so  as  to 
remove  the  two  unloaded  cars  to  another  siding  until  orders  were  received 
to  return  them  to  the  mine,  and  to  place  the  loaded  car  in  position  for 
unloading,  though  not  a  movement  in  ''interstate  commerce,"  recovery 
may  he  had  for  the  death  of  an  employee  resulting  from  the'  violation  of 
the  federal  Safety  Appliance  Act  (U.  S.  Ck)mp.  St.  §  8605  et  seq.),  requir- 
ing automatic  couplers. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Interstate  Commerce.} 

Hinman,  J.,  dissenting. 

On  reargunient.  Former  opinion  reversed,  judgment  and  order  of 
IcAver  court  reversed,  and  new  trial  granted. 

For  former  opinion,  see  201  App.  Div.  78,  193  N.  Y.  Supp,  31. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

PER  CURIAM.  In  view  of  the  decision  in  Ward  v.  Erie  Railroad 
Co.,  230  N.  Y.  230,  129  N.  E.  886,  we  consider  that  the  grounds  of  our 
former  decision  herein  (201  App.  Div.  78,  193  N.  Y.  Supp.  31)  are 
not  now  tenable.  We  think,  however,  that  the  inconsistency  of  the 
general  verdict  with  the  special  verdict  found  requires  a  reversal  and 
a  ne\y  trial. 
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Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur,  except  HINMAN,  J., 
who  dissents,  on  the  ground  stated  in  his  opinion  on  the  former  argu- 
ment. 


DANIELSEN  v.  MORSE  DRY  DOCK  &  REPAIR  CO. 

(Supreme  Court,  Appiellate  Divltfion,  Second  DeiMirtment    June  IG,  1922.) 

Negilgenoe  ^s>l22(l)~Barden  of  proof  of  contributory  negllgeneo  on  dofondant 

In  the  federal  courts,  the  burden  of  proof  as  to  contributory  negligence 
is  on  the  defendant 

Action  by  John  Danielsen,  an  infant,  etc.,  by  Hans  A.  Danielsen,  his 
guardian  ad  litem,  against  the  Morse  Dry  Dock  &  Repair  Company. 
From  a  judgment  and  order,  defendant  appeals.  Judgment  and  order 
unanimously  affirmed. 

See,  also,  116  Misc.  Rep.  69,  189  N.  Y.  Supp.  410. 

PER  CURIAM.  The  only  point  we  find  raised  by  appellant  which 
seems  to  us  to  deserve  serious  consideration  is  the. original  charge  of 
the  court  that  the  burden  of  proof  as  to  contributory  negligence  was 
upon  defendant,  which  was  subsequently,  at  the  request  of  plaintiff's 
counsel,  changed  by  the  court  so  as  to  put  the  burden  on  plaintiff.  Ap- 
pellant's claim  is  that  the  colloquy  which  took  place  at  the  time  so 
strongly  impressed  the  jury  with  the  notion  that  the  court  believed 
the  burden  of  proof  to  be  on  the  defendant  that  the  change  in  the 
charge  still  left  the  jury  under  that  impression.  Appellant  claims  this 
was  error.  We  find,  however,  that  in  the  federal  courts  the  general 
rule  is  that  the.  burden  of  proof  as  to  contributory  negligence  is  upon 
the  defendant,  and  therefore  in  no  aspect  of  the  case  did  the  trial  court 
commit  error  prejudicial  to  defendant.  See  Central  Vermont  Ry.  v. 
Whi*e,  238  U.  S.  507,  35  Sup.  Ct.  865,  59  L.  Ed.  1433,  Ann.  Cas, 
1916B,  252. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


BIRDSALL  V.  AMERICAN^  SALES  BOOK  CO.,  Limited. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  28,  1922.) 

Coartft  ^3»489(3)«-F6tferal  courts  have  excfuslve  Jurisdiction  of  actions  for  in- 
fringoment  of  patent. 

The  federal  courts  have  exclusive  jurisdiction  of  actions  for  infringe- 
ment of  patents. 

Action  by  Wilbert  S.  Birdsall  against  the  American  Sales  Book 
Company,  Limited.  From  an  order,  defendant  appwds.  Modified  and 
affirmed. 
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PER  CURIAM.  Order  mcxlified,  by  granting  defendant's  motion, 
so  as  to  strike  out  paragraph  XII  of  the  amend^  complaint  as  irrele-* 
vant  and  prejudicial,  and,  as  so  modified,  affirmed,  without  costs. 
We'  think  this  paragraph  attempts  to  state  a  cause  of  action  for  in- 
fringement of  patent,  of  which  Uie  federal  courts  have  exclusive  juris- 
diction. Continental  Store  Service  Co.  v.  Clark,  100  N.  Y.  365,  3 
N.  E.  335 ;  Comefma  Co.  v.  Comerma,  182  App.  Div.  576,  169  N.  ¥• 
Supp.  884. 


BARBARO  V.  CUNEO. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  26,  1922.) 

Appeal  and  error  ^s»363— Caae  held  to  raise  no  question  for  solution  on  appeal  to 
appellate  division. 
Where  a  landlord  brought  proceedings  in  Municipal  Gourt  to  recover 
'  possession  pf  an  apartment  on  the  ground  that  she  required  same  for 
own  use,  and  justice  of  Municipal  Gourt  evidently  decided  that  such 
claim  was  not  made  in  good  faith,  and  therefore  the  proceedings  were  dis- 
missed on  the  merits,  and  in  this  view  the  Appellate  Term  concurred,  the 
case  raises  no  question  of  law,  the  solution  of  which  requires  intervention 
of  the  Appellate  Division. 

Proceeding  by  Antonia  Barbaro  to  recover  possession  of  an  apart- 
ment occupied  by  John  Cuneo,  tenant.  Application  bv  landlord  for 
leave  to  appeal  from  a  decision  of  the  Appellate  Term  denied, 

PER  CURIAM.  Application  denied,  with  $10  costs.  The  landlord 
brought  proceedings  in  the  Municipal  Court  to  recover  possession  of 
the  apartment  occupied  by  the  tenant,  on  the  ground  that  she  required 
the  same  for  her  own  use.  The  justice  of  tibe  Municipal  Court  evi- 
dently decided  that  such  claim  was  not  made  in  good  faith,  and  there- 
fore the  proceedings  were  dismissed  upon  the  merits.  In  this  view  of 
the  case  the  Appellate  Term  concurred,  and  therefore  the  case  raises 
no  question  of  law,  the  solution  of  which  requires  the  intervention  of 
this  court.  The  case  was  evidently  decided  on  a  question  of  fact, 
namely,  the  good  faith  of  the  landlord  in  making  the  claim.  See 
Handy  v.  Butler,  183  App.  Div.  359,  169  N.  Y,  Supp.  770. 


(202  App.  Div.  187) 

176  WEST  87TH  ST.  CORPORATION  v.  FLEISCHMAN. 

(Supreme  Court,  Appellate  Division,  First  Department.  ,July  14,  1922.) 

Landlord  and  tenant  ^=s>25(5)— Lease  held  to  have  beooma  effeotive  on  signature 
of  both  parties,  and  not  on  delivery  of  duplicate. 

Where  defendant  called  at  the  office  of  plaintiff's  agent  and  signed  a 
lease,  and  left  it  with  the  agent  for  the  signature  of  the  landlord,  the 
lease  became  effective  when  signed  by  the  landlord  on  March  31,  1920, 
and  a  delivery  of  a  duplicate  to  defendant  on  the  next  day  had  no  bear- 
ing on  the  effectiveness,  and  hence  defendant  was  not  in  a  position  to 
avail  himself  of  the  defense  that  the  lease  was  oppressive,  under  Laws 
1920,  c.  136. 
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Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  176  West  87th  St.  Corporation  against  Frederick 

Fleischman.     From  a  judgment  of  the  Appellate  Term  (117  Misc. 

Rep.  316, 191  N.  Y.  Supp,  Jl2),  reversing  a  judgment  of  the  Municipal 

^  Court  in  favor  of  plaintiff,  and  dismissing  the  complaint,  plaintiff  ap« 

peals.    Reversed,  and  judgment  of  the  Mimicipal  Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  PAGE,  JJ. 

Henry  S.  Mansfield,  of  New  York  City,  for  appellant. 
Samuel  Fleischman,  of  New  York  City,  for  respondent. 

DOWLING,  J.  This  is  an  action  brought  to  recover  rent  under  a 
written  lease  bearing  date  March  22,  1920,  for  an  apartment  in  the 
premises  176  West  Eighty-Seventh  street,  in  the  borough  of  Man- 
hattan, city  of  New  York,  and  the  question  involved  is  whether  the 
lease  was  entered  into  on  April  1,  1920,  as  claimed  by  the  tenant,  or 
on  March  31,  1920,  as  claimed  by  the  landlord.  If  the  contention  of 
the  landlord  is  correct,  then  the  defendant  is  conced^dly  not  in  a 
position  to  avail  himself  of  the  provisions  of  chapter  136,  Laws  of 
1920,  by  interposing  a  defense  that  the  rent  reserved  in  the  lease  was 
unjust  and  unreasonable  and  the  lease  itself  oppressive. 

Defendant  in  March,  1920,  was  a  tenant  of  the  apartment  in  ques- 
tion under  a  three-year  lease,  expiring  October  1,  1920.  In  February, 
1920  (being  one  of  the  April  Rent  Laws  of  1920),  he  was  notified  that 
his  rent  would  be  greatly  increased  in  case  of  ajrenewal,  and  that  he 
could  not  occupy  the  premises  after  October  1st,  except  upon  such,  in- 
creased rental.  Negotiations  ensued  between  the  defendant  and  the 
agents  of  the  plaintiff,  and  finally,  on  or  about  March  30th,  defendant 
agreed  to  sign  a  lease  upon  conditions  which  were  settled  with  plain- 
tiff's agents.  A  lease  was  prepared,  which  bears  date  March  22,  1920. 
This  lease  the  defendant  concededly  signed,  and,  in  my  opinion,  the 
testimony  shows  that  it  was  signed  by  the  defendant  on  March  30th. 
In  any  event,  whether  the  defendant  signed  it  on  March  30th  or  March 
31st,  it  was  signed  by  the  plaintiff  not  later  than  March  31st,  for  on 
that  day  a  duplicate  of  the  lease,  signed  by  both  of  the  parties,  was 
mailed  to  the  defendant.  The  envelope  in  which  the  duplicate  lease 
was  mailed  by  plaintiff  was  offered  in  evidence  by  defendant,  and  it 
bears  the  postmark  showing  that  it  was  mailed  at  8 :30  p.  m.  on  March 
31,  1920.  Thus  the  signing  of  the  lease  by  both  parties  was  complete 
on  March  31,  1920. 

It  is  the  contention  of  the  defendant  that,  because  he  did  not  re- 
ceive the  lease  through  the  mail  until  April  1st,  between  the  hours  of 
6:30  and  7  p.  m.,  the  lease  did  not  become  effective  until  that  tinle, 
and  therefore  he  is  within  the  protection  of  the  statute.  In  the  present 
case  there  was  no  necessity  for  negotiations  beween  the  parties  after 
defendant  signed  the  lease,  nor  did  such  negotiations  take  place. 
When  the  defendant  called  at  the  office  of  the  plaintiff's  agents  upon 
a  date  which  the  testimony  must  be  deemed  to  establish  was  March 
30th,  there  was  a  form  of  lease  ready,  prepared  in  duplicate,  which  em- 
bodied the  landlord's  terms,  and  which  the  defendant  accepted  and 
signed,  leaving  the  papers  with  the  agent  for  the  signature  of  the  land- 
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lord  That  signature  was  supplied  by  the  landlord  on  March  31st, 
and  when  the  lease  was  signed  by  it  the  transaction  was  completed, 
and  the  lease  became  at  once  binding  and  effective  as  to  both  the  par- 
ties thereto.  It  was  too  late  then  for  either  party  to  seek  to  withdraw 
from  the  lease,  nor  was  any  attempt  made  so  to  do,  and  the  forwarding 
of  the  duplicate  of  the  lease  to  the  defendant  had  no  bearing  upon  its 
effectiveness. 

The  present  case  is  controlled  by  the  decision  of  this  court  in  Com 
,  V.  Bergmann,  138  App.  Div.  260,  123  N.  Y.  Supp.  160,  which  sustains 
the  holding  that  the  lease  became  effective  when  signed  by  the  land- 
lord, and  that  the  delivery  of  the  duplicate  to  the  defendant  had  no  bear- 
ing upon  that  question.  The  determination  apnealed  from  should  theiie- 
fore  be  reversed,  and  the  judgment  of  the  Municipal  Court  affirmed, 
with  costs. 

Determination  reversed,  and  judgment  of  Municipal  Court  affirmed, 
with  costs  to  appellant  in  this  court  and  in  the  Appellate  Term.  All 
concur. 


(201  App.  DIv.  816) 

GOLDSTOCK  V.  FIDELITY  &  DEPOSIT  CO.  OF  MARYLAND. 

(Supreme  Court,  Appellate  Division.  Third  Pepartment.     July  0,  1922 J 

Insurance  ^=s>42S— Burglary  Insurance  policy  held  not  to  cover  loss  of  assurecTs 
widow,  who  was  not  a  "relative  permanently  residing  with  assured/'  within 
the  meaning  of  that  clause  in  policy. 

An  Insurnnoe  poUoy,  indemnifying  for  the  losft  of  property  by  a  felo- 
nious abetraetion  from  a  building  ''actually  occupied  by  the  assured"  and 
belonging  tp  asRured,  or  a  "relative  of  the  assured  permanently  resid- 
ing with  the  assured."  did  not  cover  a  theft  of  property  belouglng  to  his 
widow,  occurring  after  his  death. 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Lena  Goldstock,  individually  and  as  executrix  of  the  will 
of  Hyman  Goldstock,  deceased,  against  the  Fidelity  &  Deposit  Com- 
plany  of  Maryland,  From  a  judgment  for  plaintiffs  for  $1,075.11,  and 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Wallace  P.  Harvey,  of  New  York  City  (John  D.  Miller  and  Miller 
&  Golden,  all  of  Schenectady,  of  counsel),  for  appellant. 
Samuel  Levy,  of  Schenectady,  for  respondent. 

HENRY  T.  KELLOGG,  J.  The  defendant  issued  a  poh'cy  of  bur- 
glary insurance  on  April  6,  1919,  to -one  Hyman  Goldstock.  It  there* 
by  agreed  to  indemnify  the  "person,  firm,  or  corporation  named  in 
statement  1  of  the  schedule  and  herein  called  the  assured  for  the  loss 
of  any,  of  the  property  of  the  assured  described  in  the  said  schedule," 
which  was  "occasioned  by  its  felonious  abstraction  from  the  interior 
of  the  house,  building,  apartment,  or  rooms  actually  occupied  by  the. 
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assured,  also  described  in  the  said  schedule  and  h/eretnafter  called 
the  premises/*  The  person  named  in  statement  1  as  the  assured  was 
"Hynian  Goldstock."  The  property  described  in  the  schedule  was, 
among  other  things,  jewelry  and  moneys  located  at  the  residence  of 
the  assured  at  324  Summit  avenue,  Schenectady,  N.  Y.  The  policy 
further  provided  as  follows: 

''The  company  shaU  not  be  liable  for  any  loss  or  damage:  (1)  Unless  the 
property  belong  (a)  to  the  assured,  or  (b)  to  any  relative  of  the  assured  per- 
manently residing  with  the  assured." 

The  policy  was  renewed  in  April,  1920,  for  the  period  of  one  year. 
Thereafter  on  July  2,  1920,  Hyman  Goldstock  died,  leaving  a  widow, 
Lena  Goldstock,  who  continued  to  reside  at  324  Summit  avenue, 
Schenectady,  N.  Y.  On  August  23,  1920,  certain  jewelry  and  moneys 
were  abstracted  from  the  drawer  of  a  bureau  placed  in  a  bedroom 
at  324  Summit  avenue,  then  occupied  by  Lena  Goldstock.  This  ac- 
tion was  thereafter  brought  by  Lena  Goldstock  individually,  as  well 
as  in  her  capacity  as  the  executrix  of  the  last  will  of  Hyman  Gold- 
stock,  to  recover,  upon  the  policy  of  insurance  issued  to  her  husband, 
the  value  of  the  articles  and  moneys  which  had  bqen  abstracted.  On 
the  trial  of  the  action  the  undisputed  proof  established  that  Lena  Gold- 
stock  was  individually  the  owner  of  such  articles  and  moneys.  The 
question  in  the  case,  therefore,  is  whether  or  not  the  policy  covered, 
or  continued  to  cover,  her  property  at  a  time  after  the  death  of  her 
husband.  ' 

We  think  that  the  language  of  the  policy  and  the  nature  of  the 
contract  justify  the  conclusion  that  the  defendant  intended  to  insure 
only  such  articles  as  were  in  the  possession  of  members  of  the  house- 
hold of  Hyman  Goldstock  while  he  was  alive  and  occupied  the  house 
at  324  Summit  avenue.  Lena  Goldstock,  under  the  terms  of  the 
policy,  was  insured  against  loss  only  during  the  time  when  she  an- 
swered the  description  of  a  "relative  of  the  assured  permanently  re- 
sidinpf  with  the  assured."  We  do  not  think  that,  after  the  death  of 
her  husband,  she  continued  to  be  such  a  relative.  Moreover,  the 
felonious  abstraction  insured  against  was  abstraction  only  from  a 
building  "actually  occupied  by  the  assured."  There  was  no  such  ab- 
strpction  in  this  case. 

The  judgment  and  order  should  be  reversed,  with  costs,  and  the 
complaint  dismissed.    All  concur. 


(202  App.  Div.  208) 

KOEHLER  V.  KOEHLER. 

(Supreme  CJourt,  Appellate  Division,  First  Department    July  14,  1922.) 

t.  Husband  and  wife  ^=»39— Agreement  to  make  annual  payments  to  (nduoe  hus- 
band to  return  to  marital  relations  with  wife  and  business  relations  with 
brother-in-law  held  too  Indefinite  for  enforcement. 

riaintiff,  who  had  been  enpased  in  business  with  his  wife's  brother, 
went  to  another  citj  to  start  in  business  for  himself,  and  was  indnced  to 
return  by  a  promise  bf  the  brother-in-law  to  create  a  trust  fund,  from- 
whirb  plaintltr  and  bis  wife  would  each  bia  entitled  to  draw  $10,000  a  year, 
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on  condition  of  plaintilTB  resuming  marital  relations  with  his  wife  and 
business  relations  with  the  brother-in-law;  but  the  trust  fund  was  created 
for  the  wife  alone,  and  she  agreed  that,  in  view  of  plaintiff's  return  in 
reliance  on  the  statements  of  herself  and  her  brother  as  to  the  establish- 
ment of  the  trust  fund,  and  the  failure  of  her  brother  to  establish  suoh 
fund  for  plalntiff*s  benefit,  she  would  withdraw  from  the  trust  fund 
$10,000  a  year  and  pay  such  sum  to  plaintiff  during  her  lire  as  income 
for  his  own  use.  Held,  in  an  action  by  plaintiff  against  his  wife  to  re- 
cover for  three  yearly  imyments  under  such  agreement,  that  the  agree- 
ment was  too  indefinite  for  enforcement 

2.  Husband  and  wife  ^=d229(l)— Complaint  in  action  on  contract  held  defective, 
for  failttfe  to  allege  compliance  on  plaintiff's  part. 

Since  a  wife's  agreement  to  pay  her  husband  ^10,000  a  year  for  re- 
turning home  and  resuming  marital  relations  with  her  and  business  rela- 
tions with  her  brother  presumably  obligated  her  to  make  such  payments 
only  during  the  existence  of  such  relations,  the  husband*s  complaint  in 
an  action  to  recover  $10,000  for  each  of  three  successive  years,  alleging 
only  that  the  relations  with  the  wife  and  her  brother  were  resumed  "for 
a  period  of  time,"  failed  to  allege  a  compliance  with  the  contract  daring 
the  period  of  payments  sued  for. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  August  Koehler  against  Olga  L.  Koehler.  Defendant 
demurred  on  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  From  an  order  granting  plain* 
tiff's  motion  for  judgment  on  the  pleadings,  which  consist  of  a  com- 
plaint and  a  demurrer  thereto,  defendant  appeals.  Reversed,  with 
leave  to  amend  complaint. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Nathan  Burkan,  of  New  York  City,  for  appellant. 

J.  Philip  Van  Kirk,  of  New  York  City,  for  respondent 

SMITH,  J.  The  plaintiff  and  defendant  were  husband  and  wife. 
The  complaint  alleges  the  marriage;  that  the  plaintiff  had  been  en- 
gaged in  business  with  one  Luchow,  the  brother  of  the  defendant,  his 
wife,  who  was  the  owner  and  proprietor  of  a  restaurant  on  Fourteenth 
street  in  the  borough  of  Manhattan;  that  in  or  about  the  month  of 
August,  1917,  the  plaintiff  had  withdrawn  from  active  participation 
in  the  aforesaid  business  and  gone  to  Chicago,  111.,  with  the  intention 
to  start  in  business  in  the  said  city  for  himself.  The  complaint  fur- 
ther alleges  that  while  in  Chicago,  and  seeking  an  opportunity  to  es- 
tablish himself  in  business,  the  defendant  and  her  brother  importuned 
the  plaintiff  to  return  to  New  York  and  resume  marital  relations  with 
the  defendant,  and  business  relations  with  her  brother,  and  that  the 
defendant  and  her  brother  represented  in  such  communications  that, 
if  he  would  abandon  his  ideas  of  entering  into  business  in  Chicago 
and  return  to  New  York,  the  brother  would  establish  a  trust  fund  in 
the  amount  of  $200,000,  from  which  the  plaintiff  and  defendant  would 
each  be  entitled  to  draw  $10,000  a  year;  that,  in  reliance  upon  the 
aforesaid  representations,  plaintiff  abandoned  his  plans  for  entering 
into  business  in  Chicago,  and  returned  to  the  city  of  New  York ;  that 

^=»Por  oUier  caaes  ■•«  same  topic  &  KET-NUMBBR  In  all  Key-Numbered  DigeeU  ft  Indezce 


Digitized  by 


Google 


Sup.  Ct.)  KOEHLEB  V.  KOEHLKH  97 

(196  N.T.8.) 

Upon  plaindfrs  return,  and  after  he  had  made  several  demands  on 
defendant  for  a  copy  of  the  trust  agreement,  he  ascertained  that  the 
trust  was  made  in  behalf  of  the  defendant  alone,  by  which  she  was 
given  the  right  to  draw  $10,000  and  accumulated  interest  annually. 
It  is  further  alleged  that  thereafter,  in  or  about  September,  1917,  the 
defendant  agreed  with  plaintiff  that,  in  view  of  the  plaintiff's  return 
to  New  York  in  reliance  upon  tlie  statements,  representations,  prom- 
ises, and  agreement  made  by  herself  and  her  brother  as  to  the  estab- 
lishment of  said  trust  fund,  and  the  failure  of  her  brother  to  establish 
such  trust  fund,  she  would  "withdraw  from  said  trust  fund  the  sum  of 
$10,000  a  year,  and  would  pay  said  sum  to  the  plaintiff  during  her  life 
as  income  for  his  own  use  and  beneiftt ;  that  for  a  period  of  time  there- 
after plaintiff  continued  in  marital  relations  with  the  defendant  and 
business  relations  with  his  brother-in-law,  relying  upon  the  defend- 
ant's agreement  alleged :  that  thereafter,  and  in  the  early  part  of  1918, 
the  defendant  paid  to  the  plaintiff,  in  accordance  with  said  agreement, 
the  sum  of  $10,000;  and  that  there  became  due  and  owing  from  the 
defendant  to  the  plaintiff,  in  pursuance  of  said  agreement,  in  1919,  the 
sum  of  $10,000,  no  part  of  which  has  been  paid,  although  duly  de- 
manded. 

The  second  cause  of  action  is  pleaded  substantially  upon  the  same 
grounds  as  the  first,  and  judgment  is  demanded  for  the  sum  of 
$10,000  for  the  year  1920.  A  third  cause  of  action  is  also  alleged, 
wherein  the  same  all^ations  are  restated,  and  a  demand  for  judg- 
ment for  $10,000  for  the  year  1921,  and  the  final  demand  in  the  com- 
plaint 13  for  the  sum  of  $30,000  upon  the  three  causes  of  action  stated. 

[1,  2]  In  the  first  place,  this  agreement  is  too  indefinite  for  enforce- 
ment. It  is  not  provided  for  what  length  of  time  the  plaintiff  shall 
resume  the  marital  relations  with  his  wife,  or  resume  the  business 
relations  with  the  brother-in-law.  It  would  be  a  violent  interpreta- 
tion of  the  contract  to  hold  that  a  resumption  of  such  marital  rela- 
tions, or  such  business  relations,  for  a  day  or  week  or  month,  would 
entitle  him  to  the  payment  of  $10,000  a  year  during  the  life  of  the 
defendant.  Such  a  contract  would  be  so  unreasonable  that  the  court 
would  not  under  any  circumstances  so  construe  it.  The  allegations 
in  the  complaint  show  that  the  plaintiff  had  not  concluded  any  nego- 
tiations to  go  into  this  business  in  Chicago,  but  simply  that  he  was 
"seeking  an  opportunity*'  therefor.  The  only  fair  presumption,  if 
such  a  contract  were  made,  wojild  be  that  the  $10,000  was  to  be  paid 
while  such  relations  with  the  wife  and  brother-in-law  were  continued, 
and  there  is  no  allegation  that  they  were  continued  for  any  definite 
time,  or  that  they  were  continued  during  the  years  1919,  1920,  and 
1921.  The  only  allegation  is  that  "for  a  period  of  time"  such  rela- 
tions were  resumed,  both  with  the  wife  and  the  brother.  Even  if  the 
contract  could  be  construed  that  such  pa3mients  were  to  be  made  while 
such  relations  continued,  the  plaintiff  has  not  alleged  a  compliance  on 
his  part  with  the  terms  of  such  a  contract,  so  as  to  entitle  him  to'  re- 
cover any  i)art  of  the  moneys  claimed  to  be  due  thereunder  for  the 
years  1919.  1920,  and  1921. 
I95N.X.S.— 7 
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For  lack  of  definiteness,  therefore,  in  the  contract  alleged,  as  well 
as  for  failure  to  allege  a  compliance  with  the  contract  under  any  rea- 
sonable construction  that  is  possible,  the  complaint  has  failed  to  al- 
lege facts  sufficient  to  constitute  a  cause  of  action. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs,  with  leave  to  the  plaintiff  to 
amend  his  complaifit,  upon  payment  of  costs  of  this  appeal  and 'the 
costs  of  the  motion  below.    AH  concur. 


(202  App.  Div.  204) 

JUELL  V.  EXPORT  8.  8.  CORPORATION. 

(Supreme  CovLvt,  Appellate  Diyision,  First  Department.    July  14,  1922.) 

1.  Brokers' ^C3>67 (2)— May  receive  commissions  from  both  parties  with  knowl- 

edge thereof. 

That  a  broker  Is  to  receive  commissions  from  both  parties  docs  not 
prevent  his  recovery  thereof;  both  parties  knowing  of  his  agreement* 
therefor. 

2.  Contracts  ^=»238(2)— When  not  required  to  he  written,  may  he  modified  by 

parol. 

A  written  contract,  not  required  to  be  in  writing,  may  be  modified  by 
parol. 

Dowling,  J.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Christian  S.  Juell  against  the  Export  Steamship  Corpora- 
tion. From  a  judgment  on  a  verdict  for  plaintiff  for  $4,775.74,  de- 
fendant appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GEEENBAUM,  JJ. 

Bullowa  &  Bullowa,  of  New  York  City  (Ralph  James  M.  BuUowa, 
of  New  York  City,  of  counsel),  for  appellant 
Joseph  P.  Nolan,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  plaintiff  was  an  old  mariner  and  was  acting  as  a 
shipbroker.  In  1919  the  defendant  was  seeking  a  ship  for  the  pur- 
pose of  transporting  some  merchandise  to  Denmark.  A  contract  was 
made  with  the  plaintiff  by  which,  if  the  plaintiff  would  procure  the 
steamship  Millinocket,  for  the  defendant,  he  was  to  receive  2V^  per 
cent,  on  the  charter  party.  The  commission  was  to  be  paid  five  days 
after  the  ship  was  delivered  to  the  defendant.  The  plaintiff,  at  the 
time  of  the  making  of  this  contract  was  endeavoring  to  procure  this 
boat  under  contract  for  the  World  Steamship  Company,  another  cor- 
poration. 

In  the  complaint  it  is  alleged  that  the  plaintiff  promised,  as  part  of 
the  consideration,  to  forbear  procuring  this  ship  for  the  World  Steam- 
ship Company.  The  judgment,  however,  cannot  rest  upon  the  evi- 
dence of  any  such  •  consideration.  It  appears  that  the  World  Steam- 
ship Company  was  not  then  in  a  position  to  charter  the  ship,  and  it 
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appears  as  a  fact  that  the  plaintiff  notified  the  World  Steamship  Com- 
pany of  this  desire  on  the  part  of  the  defendant  to  procure  the  ship, 
and  told  the  World  Steamship  Company  that  the  farst  party  that  was 
able  to  close  with  the  owners  of  the  Millinocket  wduld  receive  the 
ship,  so  that  upon  the  plaintiff's  own  proof  he  did  not  forbear  from 
procuring  this  ship  for  the  World  Steamship  Company,  If,  however, 
independent  of  that  consideration,  the  plaintiff  did  procure  this  ship 
for  the  defendant  under  the  contract  for  the  payment  of  2y2  per  cent. 
upon  the  charter  party,  he  would  seem  to  be  entitled  to  the  stipulated 
commission,  unless  some  other  fact  has  rendered  his  contract  void. 

[1]  It  is  claimed  by  the  defendant  that  such  other  fact  was  shown 
by  the  evidence  to  the  effect  that  the  plaintiff  wds  to  receive  commis- 
sions from  both  paftibs  and  this  fact  is  admitted  by  the  plaintiff.  The 
evidence,  however,  is  to  the  effect  that  both  parties  had  full  knowledge 
of  the  fact  that  the-^aintiff  was  receiving  double  commissions,  and  if 
the  defendant  and  the  steamship  owner  both  had  knowledge  of  that 
fact,  the  defendant  cannot  avoid  its  contract  by  reason  thereof.  The 
case  was  submitted  to  the  jury  upon  the  question  as  to  the  knowledge 
of  both  parties  to  the  transaction,  both  the  owner  of  the  ship  and. the 
defendant,  and  the  jury  has  found  with  the  plaintiff  thereupon.  It 
was  also  claimed  that  the  rej^resentative  of  the  owners  settled  vfith  the 
plaintiff  upon  his  agreement  to  demand  nothing  of  the  defendant^  but 
that  question  was  also  submitted  to  the  jury,  which  found  for  the 
plaintiff,  that  no  such  agreement  was  made. 

[2]  There  was  a  furAer  question  raised  by  the  defendant  that  the 
agreement  for  the  payment  of  2Vi  per  cent,  was  for  the  charter  of  the 
steamer  on  a  trip  to  Copenhagen  or  Helsingfors,  but  that,  for  war 
reasons,  the  ship  could  not  take  merchandise  to  those  ports  and  the 
ship  was,  in  iFact,  chartered  for  a  trip  to  Antwerp.  The  plaintiff  swears 
that  this  was  talked  over  between  him  and  the  defendant  and  a  modifi- 
cation of  the  contract  was  agreed  upon  to  charter  the  ship  for  a  trip 
to  Antwerp,  instead  of  the  places  named  in  the  original  contract.  It 
seems  clear  that-,  although  the  trip  to  Copenhagen  or  Hdsingfori,  as 
originally  contemplated  by  the  contract  could  not  be  made,  the  par- 
ties had  a  right  to  modify  the  same  by  parol,  inasmuch  as  the  contract 
was  not  required  to  be  in  writing,  and  upon  the  evidence  the  jury  was 
justified  in  finding  that  the  contract  wa^  so  modified. 

The  defendant  procured  the  ship,  and  apparently  the  plaintiff  was 
alone  instrumental  in  its  procurement,  and  we  are  of  opinion  that  the 
plaintiff  has  established  a  cause  of  action  for  the  stipulated  commis- 
sions as  damages  for  the  failure  to  perform  the  contract  made,  as^  that 
contract  was  afterwards  modified. 

The  judgment  should  therefore  be  affirmed,  with  co^its. 

CLARKE,  !P.  J^  and  PAGE  and  GIlEENBAUM,  JJ;,  concur. 
DOWUNG,  J.,  dissents. 
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PEOPLE  ex  rel.  CANTOR  v.  CBAIG,  City  Comptroller. 

(Supreme  Cioiirt,  Appellate  DivlBion,  Second  Department.    July  21,  1922.) 

Courts  4@=957<2)»Pre8ldlng  Justice  empowered  to  certify  amount  to  be  paid  for 
minutes  ordered  by  him. 

Under  Judiciary  Law,  f  303,  the  presiding  justice  at  tlie  trial,  who 
directed  the  stenographer  to  furnish  a  copy  of  the  minutes  for  use  on  the 
trial,  had  power  to  certify  the  amount  to  be  paid  for  the  minutes;  his 
certificate  taking  the  place  of  an  audit  which  might  otherwise  fall  on 
another  offldaL  ^ 

Appeal  from  Special  Term,  Kings  County. 

Application  by  the  People,  on  tilt  relation  of  Reuben  Cantor,  for 
writ  of  mandamus  against  Charles  L.  Craig,  as  Comptroller  of  the 
City  of  New  York.  From  the  order  made,  defendant  appeals.  Af- 
firmed. 

The  opinion  at  Special  Term  is  as  follows : 

The  facts  in  this  proceeding  are  precisely  the  same  as  in  People  ex  rel.  Rea 
V.  Prendergast,  178  App.  Div.  030,  166  N.  Y.  Supp.  371,  affirmed  without 
opinion  221  N.  Y.  582,  116  N.  E.  1068.  It  is  there  held  hy  secUon  803  of  the 
Judiciary  Law  (Consol.  Laws,  c.  30)  the  presiding  Justice  at  the  trial,  who 
directed  the  stenographer  to  furnish  a  copy  of  the  minutes  for  use  upon  the 
trial,  had  power  to  certify  the  amount  to  be  paid  for  the  minutes,  and  that 
his  certificate  took  the  place  ct  an  audit,  which  might  otherwise  faU  upon 
another  ofiScial. 

Motion  granted,  with  $25  costs. 

Argued  before  BLACKMAR,  P.  J.,  and  KELLY,  JAYCOX, 
KELBY,  an4  YOUNG,  JJ. 
John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City,  for  appellant. 
Frank  H.  Innes,  of  New  Brighton,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
on  6pinion  by  Mr.  Justice  Callaghan  at  Special  Term, 


COHN  et  al.  v.  ARNHEITER  et  al. 

(Supreme  Ck)urt,  Appellate  Term,  First  Department.    July^l2,  1022.) 

Contracts  <9=:>280(f)»Contract  by  seller  of  a  basinesa  te  obtain  landlord's  eon- 
sent  to  change  of  lease  held  performed. 

-  Where  a  contract  for  the  sale  of  a  business  provided  that  the  deal 
should  not  be  consummated,  unless  the  landlord  of  the  seller  should  con- 
sent to  the  sale,  procurement  by  the  sellers  of  the  written  consent  of  the 
landlord  to  the  assignment  of  a  lease  with  a  provisicni  that  the  consent 
should  not  operate  as  a  waiver  of  the  covenant  against  assignment  in  the 
lease,  and  that  the  lease  should  not  be  further  assigned  without  tne 
written  consent  of  the  landlord  was  a  suifident  compliance  with  the  con- 
tract 
Bijur,  J.,  dissenting. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Louis  Cohn  and  another  against  Cora  Amheiter  and 
another.  From  a  judgment  for  plaintiffs,  defendants  appeal.  Re- 
versed, and  judgment  directed  for  defendants. 

Argued  June  term  1922,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

David  Henschel,  of  New  York  City  (Louis  I.  Balch  and  Harry  L. 
Horwitz,  both  of  New  York  City,  of  counsel),  for  appellants. 

Moses  H.  Rothstein,  of  New  York  City  (Edward  G.  Delaney,  of 
New  York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  Assuming  that  the  stipulation  in  the  contract  for 
the  sale  of  defendants'  business  to  plaintiffs,  that  **no  deal  shall  be 
consummated  unless  the  landlord  shall  consent  to  said  sale,"  required 
the  sellers  of  the  business,  carried  on  upon  leased  premises,  to  obtain 
the  consent  of  the  landlord  to  the  assignment  of  the  lease  to  the  pur- 
chasers, the, sellers  performed  their  obligation  in  that  regard  by  pro- 
curing the  written  consent  of  the  landlord  to  the  assignment  of  the 
lease;  that  there  was  added  to  the  consent  the  provision  that  "this 
consent  shall  not  operate  as  a  waiver  of  the  covenant  against  assign- 
ment in  said  lease  contained,  and  that  said  lease  shall  not  be  further 
assigned  without  the  written  consent  of  the  landlord  or  his  assigns," 
does  not  detract  from  the  landlord's  absolute  consent  to  the  assign- 
ment by  defendants  to  plaintiflFs;  the  object  of  such  additional  clause 
being  to  safeguard  the  landlord  in  the  event  of  a  sale  or  assignment 
thereafter  by  the  plaintiffs. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  in  favor 
of  defendants,  with  costs. 

GUY  and  McCOOK,  JJ.,  concur. 
BIJUR,  J.,  dissents. 


(201  App.  Dlv.  777) 

E.  A.  STROUT  FARM  AGENCY,  Inc.,  v.  DE  FOREST. 

(Supreme  Cofurt,  Appellate  Divlsloiit  Third  Department.    July  6,  1022.) 

f.  EvMeiiM  €^=»44f(6)— Provlslaii  of  written  contract  hold  to  prtvent  tupplo- 
■enting  by  tnttlmony  of  other  torma  agreed  on  at  time  of  making. 

Provision  .of  contract  of  employment  of  broker  to  seU  a  farm,  giving 
only  part  of  the  terms  for  sale,  that  "no.  agreement  or  conditions  exist 
other  than  those  contained  herein,"  prevents  supplementing  the  contract 
by  testimony  of  the  other  terms  being  agreed  on  at  the  time  of  making 
sndi  contract. 

2.  Brokers  4&s>85(IO)-^u8tomary  commission  no  ovidenoe  of  aetuai  vaiue  of 
•orvloee. 

The  customary  commission  to  a  broker  on  making  op  tendering  a  sale 
In  accordance  with  copaplete  terms  given  by  owner  ia  no  evidence  of  the 
actual  value  of  the  broker's  services,  which  is  all  that  he  may  recover, 
where  he  was  not  given  complete  terms  of  sale*  and  the  ovmer  refused  to 
negotiate  with  a  customer  produced. 
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3.  Trial  ^=9125(0— Couniera  argument  to  create  prejudlee  ground  for  reversal. 

Remarks  of  plaintiff's  counsel  in  argument  as  to  acts  by  defendant  to 
aid  his  son  In  getting  exemption  from  army  draft,  calculated  to  arouse  in 
the  minds  of  the  Jury  the  most  violent  prejudices  and  to  cause  them  to 
forget  the  issue,  and  with  which  the.  court  refused  to  Interfere,  would  of 
themselves  call  for  a  reversal. 

Appeal  from  Trial  Term,  Delaware  County. 

Action  by  the  E.  A.  Strout  Farm  Agency,  Inc.,  against  Eugene 
De  Forest.  From  a  judgment  for  plaintiff  for  $1,000  and  costs,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.  Reversed,  and 
new  trial  granted.  , 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Seweir&  France,  of  Sidney  (Alexander  Neish,  of  Walton,  of  coun- 
sel), for  appellant. 

O'Connor  &  O'Connor,  of  Hqbart  (Charles  R,  0'Connor,>  of  Hobart, 
of  counsel),  for  respondent 

HENRY  T.  KELLOGG,  J.  This  case  was  before  us  for  decision 
upon  a  prior  appeal.  192  App.  Div.  790,  183  N.  Y.  Supp.  119.  We 
then  held  that  the  written  contract,  whereby  the  defendant  employed 
the  plaintiff  to  sell  his  farm,  was  deficient  in  its  specification  of  the 
terms  upon  which  the  defendant  would  make  a  sale.  The  contract 
expressed  the  fact  that  the  defendant  would  sell  for  $9,000  upon  a 
cash  payment  of  $1,500.  It  specified  no  terms  in  relation  to  the  pay- 
ment of  the  balance  of  the  purchase  price.  Again,  while  it  expressed 
the  fact  that  the  defendant  would  give  immediate  delivery  of  pos- 
session of  the  farm,  less  the  dwelling  house  thereon,  it  stated  no  time 
when  possession  of  such  dwelling  house  would  be  delivered.  There- 
fore the  writing  failed  definitely  to  state  the  character  of  sale  to 
which  the  mind  of  the  defendant,  owner  would  assent.  The  plaintiff 
had  offered  to  the  defendant  a  buyer  for  more  than  $9,000,  wha  was 
ready  and  willing  to  pay  $2,000  in  cash,  but  desired  credit  for  the 
balance.  The  defendant  had  refused  to  negotiate  with  him.  There 
was  in  consequence  no  meeting  of  the  minds  between  seller  and  buy- 
er as  to  material  terms  of  the  proposed  sale.  We  accordingfly  held 
that  the  plaintiff  had  failed  to  perform  its  contract  by  producing  a 
buyer  ready  and  willing  to  purchase  oil  the  defendant's  terms,  and 
that  consequently  no  recovery  could  be  had  of  the  commissions  agreed 
to  be  paid.  We  also  held  that,  as  the  defendant  had  denied  to  the 
plaintiff  an  opportunity  to  perform  its  contract,'  the  .plaintiff  had  a 
remedy  to  recover  the  actual  value  of  its  services. 

[1]  Upon  the  new  trial  now  under  review  the  plaintiff  offered  oral 
proof  to  piece  out  the  written  contract  in  respect  to  the  terms  of  sale 
not  specified.  An  agent  of  the  plaintiff,  under  objection,  testified  that 
at  the  time  of  the  making  of  the  contract  the  defendant  stated  that, 
if  a  prospective  purchaser  would  pay  $1,500  in  cash,  assume  the  pay- 
ment of  a  $5, OCX)  mortgage  upon  the  farm,  and  pay  the  balance  in 
monthly  installments  of  $75,  the  sale  would  be  satisfactory.  He-  also 
testified  that  the  defendant  said  that  he  wanted  possession  of  the 
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dwelling  house  for  a  t^rm  of  from  one  to  three  months.  It  is  urged 
that  this  testimony  supplements,  but  does  nojt  vary,  the  written  con- 
tract, and  now  supplies  the  proof  as  to  the  terms  of  the  contract  which 
before  ^vas  wanting.  The  argument  ignores  that  clause  in  the  con- 
tract which  provides  that  "no  agreement  or  conditions  exist  other 
than  those  contained  herein."  The  testimony  was  in  direct  contradic- 
tion to  this  clause,  and  was  therefore  inadmissible. 

[2]  The  plaintiff  contends  that  the  judgment  may  be  upheld  on  the 
ground  that,  according  to  the  undisputed  proof,  the  actual  value  of 
its  services  was  equal  to  the  recovery  which  it  has  obtained.  Wit- 
nesses for  the  plaintiff  swore  that  the  customary  charge  of  real  es- 
tate brokers  for  their  work  is  10  per  cent,  of  the  purchase  price,  and 
that  such  was  the  value  of  this  plaintiff's  services.  It  appeared,  how- 
ever, that  all  such  charges  are  based  upon  the  contingency  that  a  sale 
in  compliance  with  the  terms  of  the  owner  is  made  or  tendered.  In 
this  case  no  sale  was  made,  and  no  purchaser  t>roduced  to  meet  the 
terms  of  the  seller.  The  plaintiff  failed  utterly  to  prove  the  actual 
value  of  its  services  performed.  Indeed,  its  only  proof  was  directed 
to  the  point  that  the  commissions  named  in  the  express  contract  were 
usual  and  reasonable*  For  reasons  expressed  upon  the  former  ap- 
peal, there  can  be  no  recovery  of  such  commissions. 

[31  It  was  evidently  the  wish  of  the  plaintiff's  counsel  to  wring 
a  verdict  from  the  jury  regardless  of  consequences.  He  not  only 
tried  the  case  upon  the'  same  theory  as  previously  to  procure  a  result 
which  we  had  condemned ;  he  did  his  utmost  to  inflame  the  preiu- 
dices  of  the  jury,  so  that  no  verdict  obtained  could  be  approved.  The 
plaintiff  had  introduced  in  evidence  a  letter  from  the  defendant,*  ex- 
plaining why  he  did  not  wish  to  sell  his  farm.  In  this  letter  he  had 
stated  that  his  son  was  subject  to  th^  army  draft;  that  if  he  did  not 
work  upon  the  farm  the  draft  board  would  not  exempt  him ;  that  if 
his  son  went  to  war  it  would  about  kill  his  mother.  In  commenting 
upon  this  letter  to  the  jury,  the  plaintiff's  coimsel  said : 

"Thi.q  letter,  tliat  tells  the  tale,  and  T  don't  wonder  that  counsel  squirmed, 
and  I  don't  wonder  that  he  finds  fault  with  the  lan^a^e  I  am  goin?  to  em- 
ploy. T  want  it  taken  down,  and  I  want  It  taken  home  to  that  De  Forest 
home,  and  I  want  them  to  read  It,  and  I  want  them  to  frame  this  letter  there 
on  the  wan  of  that  home,  and  I  want  them  to  see  that  this  is  a  picture,  not 
of  De  Forest  alone,  hut  of  his  family." 

Counsel  for  the  defendant  objected,  and  asked  the  court  to  direct 
tfie  plaintiff's  counsel  to  refrain  from  making  such  remarks.  The 
trial  justice  declined  to  interfere.  Referring  to  the  letter,  the  plain- 
tiff's counsel  quoted  therefrom  as  follows : 

"He  Is  not  a  fit  subject  for  the  army  on  account  of  his  health.'* 

He  then  said : 

"Did  you  see  him?  He  may  he  a  little  yeUow,  but  aside  from  that  he  looks 
husky." 

These  remarks  were  calculated  to  arouse  in  the  minds  of  the  jury 
the  most  violent  prejudices  against  the  defendant,  and  to  cause  them 
to  forget  that  the  issue  involved  was  none  other  than  the  simple  is- 
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sue  whether  or  not  the  defendant  owed  the  plaintilBf  a  sum  of  money. 
We  think  that  the  remarks  thus  made  would  of  themselves  have  called 
for  a  reversal.  The  reasons  for  a  reversal  are  therefore  many,  and 
compelling. 

The  judgment  and  order  should  be  reversed,  with  costs  to  the  ap- 
pellant, and  a  new  trial  granted.    All  concur. 


(201  App.  IMt.  772) 

EMBURY  V.  CHAPMAN,  Sheriff. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  6,  1922.) 

Sheriffs  and  constables  ^=s»  138 (3)— Evidence  held  Ineuflloiettt  to  support  verdict 
against  sheriff  taking  goods  under  replevin. 

In  an  action  by  det^ndant  in  a  former  replevin  action  against  a  shf^rllf 
for  damages  for  forfeiture  under  CJode  CJiv.  Proc.  f  1707,  for  the  wrong- 
ful delivery  of  goods  to  replevin  plaintiff  without  holding  three  days, 
subject  to  defendant's  election  to  except  to  sureties  or  reclaim  the 
chattels  as  provided  in  sections  1699,  1702,  1703,  1704,  and  1706,  evi- 
dence held  insufficient  to  sustain  a  verdict,  where  the  Judgment  in  the 
replevin  action  included  the  goods  delivered  by  the  sheriff,  and  it  thus 
appeared  that  the  replevin  defendant  lost  only  certain  goods  he  did  not 
lawfully  possess. 

Appeal  from  Trial  Term,  Madison  County. 

Action  by  Irene  M.  Embury  against  George  N.  Chapman,  as  Sheriflf 
of  the  County  of  Madison,  N.  Y.  From  a  judgment  entered  for  plain- 
tiff for  $653.25,  and  from  an  order  denying  a  motion  to  set  aside  the 
verdict  and  for  a  new  trial,  defendant  appeals.  Judgment  and  order 
reversed  on  law  and  facts,  and  new  trial  granted. 

See,  also,  195  App.  Div.  633,  187  N.  Y.  Supp.  138. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KEI.LOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

John  A.  Johnson,  of  Morrisville,  for  appellant 
David  A.  Embury,  of  New  York  City,  for  respondent 

HENRY  T.  KELLOGG,  J.  It  is  provided  in  section  1702  of  the 
Code  of  Civil  Procedure  that  a  sheriff  who  has  replevied  a  chattel 
must  retain  it  in  his  possession  until  the  person  who  is  entitled  there- 
to is  ascertained.  The  plaintiff  in  an  action  of  replevin  must  g^ve  an 
undertaking  to  return  the  chattel  to  the  defendant  if  possession  is 
adjudged  to  him.  Code  Civ.  Proc.  §  1699.  Within  three  days  after  the 
chattel  is  replevied  the  defendant  may  except  to  the  sureties  upon  the 
plaintiff's  undertaking.  Section  1703.  Or  within  such  time  the  defend- 
ant may  reclaim  the  chattel  by  serving  a  notice,  affidavit,  and  undertak- 
ing upon  the  sheriff.  Section  1704.  If  the  defendant  neither  excepts 
to  the  sureties  nor  requires  the  return  of  the  chattel,  the  sheriff  must 
deliver  the  chattel  to  the  plaintiff,  except  where  a  claim  of  title  is  made 
by  a  third  person  not  a  party  to  the  action  under  section  1709.  Section 
1706.    It  is  provided  in  section  1707  of  the  Code  as  follows : 

"A  sheriff,  who  delivers  to  either  party,  without  the  consent  of  the  other  a 
chattel  replevied  by  him,  except  as  prescribed  in  the  last  section,    •    ♦    « 
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forfeits,  to  the  party  aggrieved*  ^90»  and  is  also  liable  to  him  for  all  damages 
which  he  sustains  thereby." 

One  David  C.  Taylor  brought  an  action  in  replevin  against  Irene 
M.  Embury,  the  plaintiff  herein,  to  recover  a  quantity  of  hay  in  her 
possession,  and  executed  and  delivered  the  necessary  papers  to  have 
the  same  replevied.  The  sheriff  thereupon  seized  10  loads  of  hay  in 
the  possession  of  the  defendant  in  such  action  and  immediately  de- 
livered the  same  into  the  possession  of  the  plaintiff  therein,  without 
waiting  the  required  three  days.  There  was  other  hay  in  the  pos- 
session of  the  defendant  in  that  action  which  the  plaintiff  therein 
claimed,  but  the  sheriff  did  not  deliver  the  same  to  the  plaintiff.  The 
defendant  in  such  action  thereafter  brought  this  action  against  the 
dieriff  to  recover  the  sums  provided  for  in  section  1707,  above  quoted. 
She  secured  a  verdict  for  $470,  $250  of  which 'was  for  the  penalty 
named  in  the  Code  section,  and  $220  for  the  value  of  the  hay  seized 
and  delivered.  There  can  be  no  doubt  that  the  sheriff  violated  the 
plain  terms  of  the  statute.  Nevertheless  we  do  not  fed  that  the  ver- 
dict is  supported  by  the  proof. 

The  replevin  action  of  Taylor  v,  Embury  was  brought  in  December, 
1919.  The  hay  was  replevied  and  delivered  to  Taylor  in  the  same 
month.  This  action  was  brought  in  January,  1920.  In  May,  1920, 
the  case  of  Taylor  v.  Embury  was  tried,  and  a  judgtnent  entered  in 
favor  of  the  plaintiff  in  that  action.  In  May,  1921,  the  action  under 
consideration  was  tried.  Upon  its  trial  the  judgment  roll  in  Taylor 
V.  Embury  was,  by  consent,  introduced  in  evidence.  That  judgment 
determined  that  David  C.  Taylor  was  the  owner  of  16  tons  of  sdfalfa 
hay  and  10  tons  of  mixed  hay,  which  was  in  the  possession  of  Irene 
M.  Embury,  and  required  her  to  deliver  its  possession  to  David  C. 
Taylor,  or,  in  lieu  thereof,  to  pay  him  the  sum  of  $382.  The  plain- 
tiff's counsel,  upon  the  trial  of  this  action,  said,  in  Reference  to  such 
action : 

"Judgment  was  for  the  full  amount  of  the  hay  and  not  merely  for  what  was 
left  after  the  10  loads  were  delivered." 

Again,  he  said: 

"That  action  is  now  pending  in  the  Appellate  Division,  and  tried  in  May 
term  Just  preceding  this  action.  The  2  loads  of  hay  referred  to  in  the  evi- 
dence were  2  loads  drawn  prior  to  the  replevin  process." 

The  judgmiint  was  affirmed  by  us  in  Taylor  v.  Embury,  195  App. 
Div.  633,  187  N.  Y.  Supp.  138.  The  trial  court,  referrmg  to  the  sum 
of  money  named  in  the  judgment  in  the  action  of  Taylor  v.  Embury, 
inquired : 

"Is  that  the  value  of  the  hay  that  was  drawn,  $382?" 

To  which  counsel  for  the  plaintiff  replied : 

"No ;  that  is  value  fixed  by  the  Jury ;  that  Is  replevin  of  the  plaintiff's  share 
of  the  entire  hay  cut  by  him  on  the  farm,  except  2  loads  which  he  had  drawn 
before  replevin ;  in  other  words,  the  value  of  the  hay  for  which  replevin  pro- 
cess was  brought" 

It  thus  appears  from  statements  made  by  counsel  for  the  plairftiff 
in  this  action  that  the  judgment  in  the  action  of  Taylor  v.  Embury 
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"was  in  part  for  the  very  hay  involved  herein.  Other  than  this  jadg*- 
ment,  there  is  no  proof  relating  to  the  ownership  of  the  hay  or  to  the 
subject  of  its  rightful  possession.  Thus  it  conclusively  appears  that 
the  sheriff  delivered  the  hay  to  its  rightful  owner,  who  was  lawfully 
entitled,  had  there  been  no  suit  in  replevin,  to  its  immediate  posses- 
sion. We  think  it  self-evident,  therefore,  that  the  plaintiff,  not  hav- 
ing been  the  owner  or  lawful  possessor  of  the  hay,  could  not  legally 
have  been  injured  by  its  loss  and  delivery  to  Taylor.  Consequently 
the  verdict  of  the  jury  which  awarded  damages  to  the  plaintiff,  conr 
sisting  in  part  of  a  sum  representing  the  value  of  the  hay,  was  against 
the  weight  of  the  evidence. 

It  may  also  be  questionable  whether,  under  the  circumstances,  the 
plaintiff  was  a  "party  aggrieved,"  entitled  to  recover  the  $250  .penal* 
ty.  This  question  we  do  not  now  decide,  for  the  reason  that  no  mo- 
tion to  dismiss  the  complaint  was  made  at  the  trial,  and  we  are  there* 
fore  powerless  to  grant  judgment  dismissing  the  action.  The.  judg- 
ment and  order  should  be  reversed,  and  a  new  trial  granted,  wiSi 
costs  to  abide  the  event. 

Judgment  and  order  reversed  on  law  and  facts,  and  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.  The  court 
disapproves  of  the  finding  made  by  the  jury  that  the  plaintiff  has 
sustained  actual  damages  through  the  action  of  the  sheriff  in  deliver- 
ing the  chattels  to  the  plaintiff  in  the  replevin  suit    All  coAcur. 


(202  App.  DIv.  211) 

In  re  H.  F.  GRESHAM  &  CO.,  Limited. 

In  re  EDV^ARD  JORDAN-KIEL  COh  Ino. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  14,  1922.) 

Contracts  ^=»292i/2.  New,  vol.  I2A  Key-No.  Series— Before  order  for  arbitra- 
tion Issue  of  agreement  to  be  submitted  on  demand  to  Jury. 

Under  Arbitration  Law,  §  3,  before  the  court  may  order  submissipn  6t 
dispute  as  to  a  contract  to  be  submitted  to  arbitration,  as  having  been 
provided  for  by  the  court,  the  issue  of  whether  there  was  an  agreement 
for  arbitration,  and,  if  so,  whether  the  agent  had  authority  to  so  agree 
must,  on  demand  therefor,  be  submitted  to  a  jury. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  H.  F.  Gresham  &  Co.,  Limited,  for  an  order  that 
arbitration  proceed  between  it  and  the  Edward  Jordan-Kiel  Company, 
Inc.  From  an  order  appointing  a  sole  arbitrator  to  ascertain  and  de- 
termine the  merits  of  the  dispute,  under  a  contract  claimed  to  have 
been  made  between  said  parties,  dated  January  14,  1920,  said  Edward 
Jordan-Kiel  Company,  Inc.,  appeals.  Reversed,  and  remitted  for  fur- 
ther action. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

^=;»For  otber  casea  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Stone  &  Schleimer,  of  NciV  York  City  (Benjamin  F.  SpeOfnan;  ol 
New  York  City,  of  counsel,  and  Max  Schleimer,  of  New  York  City, 
on  the  brief),  for  appellant. 

Charles  Fox,  of  New  York  City,  for  respondent. 

SMITH,  J,  The  controversy  between  the  parties  hereto  was  upon 
the  appellant's  liability  upon  a  contract  to  purchase  certain  silk  of  the 
respondent  herein.  The  order  was  in  writing  and  was  signed  by  Mich- 
ael Scharf.  Below  the  signature  was  the  agreement  for  arbitration, 
which  is  sought  to  be  enforced  by  the  order  appealed  from.  The  ap- 
pellant's position  here  is,  first,  that,  because  this  agreement  for  arbi- 
tration appears  below  the  signature  of  Scharf ,  it  is  not  part  of  the  con- 
tract; and,  second,  that  Scharf  had  no  authority  to  execute  such  a 
contract  on  behalf  of  the  appellant.  The  appellant  also  demanded  a 
jury  trial  upon  the  issue,  first,  whether  the  order  is  a  contract;  sec- 
ond, whether  the  order  contained  a  provision  for  arbitration;  and, 
third,  whether  Michael  Scharf  had  authority  to  make  a  contract  that, 
in  case  of  dispute,  it  should  be  settled  by  arbitration.  This  demand 
was  made  under  section -3  of  the  Arbitration  Law  (ConsoL  Laws,  c. 
72),  as  enacted  by  chapter  275  of  the  Laws  of  1920.  Among  the  papers 
read  in  opposition  to  the  motion  for  arbitration  was  the  affidavit  of 
Michael  Sdiarf  that  he  was  not  authorized  to  agree  to  arbitration. 

We  are  of  the  opinion  that  an  issue  is  raised  in  this  proceeding  upon 
which  the  appellant  is  entitled  to  a  jury  trial,  under  section  3  of  chap- 
ter 275  of  the  Laws  of  1920,  to  wit,  whether  the  parties  contracted 
for  an  arbitration  of  their  differences  under  the  said  contract.  This 
question  will  be  determined  upon  considering,  first,  whether  the  minds 
of  the  parties  met  upon  the  making  of  such  a  contract ;  the  affidavit 
of  Michael  Scharf  being  to  the  eflfect  that  his  attention  was  not  called 
to  the  provision,  that  it  was  below  his  signature,  and  that  no  such 
agreement  was  in  fact  made  or  intended  to  be  made  by  him.  The  sec- 
ond fact  bearing  upon  the  question  would  be  as  to  the  authority  of 
Michael  Scharf  to  make  an  agreement  to  arbitrate  the  differences  be- 
tween the  parties  to  the  said  contract  The  question  does  not  seem  to 
be  raised  as  to  the  authority  of  Scharf  to  make  a  contract  on  behalf 
of  the  appellant  for  the  purchase  of  the  goods.  The  contract  pur- 
ports to  have  been  made  with  the  appellant  through  Michael  Scharf,  and 
the  signature  of  Michael  Scharf  to  the  contract,  in  view  of  the  recitals 
in  the  contract  itself,  would,  I  think,  bind  the  appellant  as  to  any  con- 
tract actually  made  by  Michael  Scharf  with  actual  authority  to  make 
the  same. 

In  the  case  of  Producers'  Mercantile  Corporation  v.  Palmer  & 
Pierce,  195  App.  Div.  523,  186  N.  Y.  Supp.  369,  this  court  held  that 
the  court  must  there  summarily  determine  whether  in  fact  -the  con- 
tract was  made.  In  that  case  there  was  no  request  for  a  jury  trial, 
which  is  here  made,  and  which  cantiot  be  disregarded  under  the  stat- 
ute cited. 

Tke  order  must  therefore  be  reversed,  with  $10  costs  and  disburse- 
menis,  and  the  matter  remitted  to  the  Special  Term  to  try  the  issue  as 
to  whether  the  parties  intended  to  agree  to  submit  the  matters  arising 
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under  the  contract  to  arbitration,  and  as  to  whether  there  was  authority 
on  the  part  of  Scharf  to  make  such  agreement  if  one  were  intention- 
ally made  by  him.    All  concur.  « 


(202  App.  Div.  482) 

NAPOLI  V.  FRANK  et  al. 

(Supreme  9ourt,  Appellate  Division,  First  Department    July  14,  1922.) 

Lis  pendens  «=s>IO— Motion  to  oanoel  for  unreasonable  delay  of  plaintiff  and  fail* 
ure  to  serve  defendants  sliould  iiavo  been  granted. 

In  an  action  to  compel  specific  performance  of  a  contract  for  the  sale 
of  real  estate,  a  motion  by  defendants,  under  Civil  Practice  Act,  §  123, 
to  cancel  the  lis  pendens  of  xecord  on  the  ground  that  plaintiff  had  un- 
reasonably neglected  to  proceed,  and  had  failed  to  serve  a  summons  on 
either  of  defendants,  should  have  been  granted,  where  plaintiff  failed  to 
show  sufficient  reason  for  the  delay,  or  what  effort  had  been  made  to  effect 
service,  in  view  of  section  120. 

Appeal  from  Supreme  Court,  Bronx  County. 

Action  by  Dominick  J.  Napoli  against  Jacob  August  Frank  and  an- 
other. From  an  order  denying  defendants'  motion  to  cancel  a  notice 
of  pendency  of  action  filed  by  plaintiff,  defendants  appeal.  Order  re- 
versed. 

Argiied  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Lewis  S.  Goebel,  of  New  York  City  (Lorlys  Elton  Rogers,  of  New 
York  City,  of  counsel),  for  appellants. 
Edgar  Hirschberg,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff,  on  or  about  the  29th  day  of  December, 
1921,  filed  the  summons  and  complaint  and  notice  of  pendency  of  ac- 
tion in  the  office  of  the  clerk  of  fhe  county  of  Bronx.  The  action 
was  to  compel  the  specific  performance  of  a  contract  for  the  sale  of 
the  real  estate  described  in  said  complaint  and  notice  of  pendency  of 
action.  On  the  Sth  day  of  April,  1922,  the  defendants,  appearing  spe- 
cially for  the  purpose  of  the  motion,  moved  to  cancel  the  lis  pendens 
of  record,  on  the  ground  that  the  plaintiff  had  unreasonably  neglected 
to  proceed  in  this  action  and  had  failed  to  serve  a  summons  upon  either 
of  the  above-named  defendants.  Civil  Practice  Act,  §  123.  In  opposi- 
tion to  the  motion  the  plaintiff's  attorney  presented  an  affidavit  in 
which  he  stated  that  at  or  about  th^  time  of  the  filing  of  the  said 
papers  he  also  brought  an  action  against  the  defendants  in  behalf  of 
another  plaintiff  in  the  Municipal  Court  in  the  Borough  of  the  Bronx ; 
that  the  summons  was  personally  served  on  the  defendant  Jacob  Au- 
gust Frank,  and  that  the  attorney  who  made  this  motion  appeared  in 
that  action  for  the  said  defendant,  and  that  the  plaintiff's  attorney  re- 
quested the  said  attorney  to  advise  him  whether  he  would  appear  for 
the  other  defendant  in  that  action,  and  also  whether  he  would  appear 
for  both  defendants  in  this  action ;  that  he  received  no  response  from 
said  communication,  and  that  thereafter  the  summonses  in  both  actions 
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were  delivered  to  the  process  server  for  service;  that  the  process 
server  has  been  unable  to  serve  either  of  said  defendants,  and  that  in 
the  intervening  period  along  about  the  11th  day  of  February  he  was 
taken  ill  with  influenza,  and  was  absent  from  his  office  for  about  one 
month ;  and  that  the  matter  escaped  his  attention  until  the  service  of 
this  motion.  No  affidavit  of  the  process  server  was  submitted.  It  does 
not  appear  what  effort  was  made  to  effect  service. 

Section  120  of  the  Civil  Practice  Act  provides  in  case  the  notice 
of  pendency  of  the  action  is  filed  with  the  complaint  before  the  service 
of  the  summons,  personal  service  of  the  summons  must  be  made,  on 
the  defendant  within  60  days  thereafter  or  before  the  expiration  of 
that  time  publication  of  the  summons  must  be  commenced.  A  failure 
to  comply  with  this  requirement  is  a  neglect  to  proceed  in  the  action, 
and  if  such  neglect  is  unreasonable  the  court  may  order  the  notice 
canceled.  The  plaintiff  without  proof  is  authorized  to  incumber  de- 
fendant's property,  and  any  neglect  to  proceed  with  the  action  with 
expedition  must  be  satisfactorily  explained.  The  explanation  offered 
is  not  at  all  satisfactory.  Under  the  circumstances,  the  motion  should 
have  been  granted.  See  Brown  v.  Mando,  125  App.  Div.  380, 109  N.  Y. 
Supp.  726;  Cohen  v.  Biber,  123  App.  Div.  528,  108  N.  Y.  Supp.  249; 
Bancroft  v.  Interborough  Estates,  136  App.  Div.  890,  119  N.  Y.  Supp. 
1113;  Civil  Practice  Act,  §  123. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs.    AH  concur* 


(202  App.  Div.  44) 

WEINSTEIN  V.  ERSHOWSKY. 

(Supreme  Court,  AppeUate  DiTlsion,  filrst  Department.    July  14,  1922.) 

New  trial  es>162(3)»Verdiot  for  $15,000,  where  $10,000  was  olalmed,  held  not 
to  Indicate  prejudice  on  part  of  Jury. 

That  the  verdict  was  for  $15,000,  whUe  the  amount  claimed  in  the 
complaint  was  only  $10,000,  was  no  indlcatibn  of  paBsicm  or  prejudice  on 
the  part  of  the  Jnry,  where  the  trial  court  did  not  charge  them  as  to 
what  the  maximum  of  recovery  could  he,  and  where  neither  counsel 
caUed  the  court's  attention  to  the  oversight,  or  asked  him  to  charge  upon 
the  subject. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Sarah  Weinstein  against  Samuel  Ershowsky,  From  a 
judgment  for  plaintiff  for  $10,126.70,  and  from  an  order  denying 
motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  CLARKE,  R  J.,  and  LAUGHLIN,  DOWNING. 
SMITH,  and  GREENBAUM,  JJ. 

Phillips,  Jaffe  &  Jaffe,  of  New  York  City  (Daniel  D.  Walton,  of 
New  York  City,  of  counsel,  and  Moses  Jaffe,  of  New  York  City,  on 
the  brief),  for  appellant. 
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Nathan  Gordon,  of  New  York  City  (George  M.  Curtis,  Jr-,  of  New 
York  City,  of  counsel,  and  Harold  R.  Medina  and  Lean^er  I.  Shel- 
ley, both  of  New  York  City,  on  the  brief),  for  respondent. 

DOWIyING,  J.  The  plaintiff  herein  was  a  tenant  of  the  defendant 
in  a  tenement  house  owned  by  him  at  218  Delancey  street,  city  of  New 
York.  She  claims  that  on  September  11,  1919,  while  lawfully  and 
properly  using  one  of  the  staircases  of  the  premises,  she  tripped  and 
fell,  by  reason  of  the  covering  thereon  being  in  an  old,  worn,  torn, 
broken,  and  defective  condition,  and  sustained  injuries  for  which  she 
has  recovered  herein.  In  our  opinion  the  verdict  is  against  the  weight 
of  evidence  on  the  issue  of  defendant's  negligence.  Further,  errors 
were  committed  upon  the  trial  which  would  in  any  event  necessitate 
the  reversal  of  the  judgment  and  the  granting  of  a  new  trial.  Among 
these  errors  were  tfie  comments  of  the  learned  trial  court  when  he 
reopened  the  case  to  permit  the  examination  of  the  witness  Bergen- 
thai,  his  comments  upon  a  question  put  to  the  defendant  when  he  was 
recalled  and  was  being  examined  by  his  counsel,  and  other  remarks 
during  the  course  of  the  trial. 

All  of  these  incidents  undoubtedly  prejudiced  the  defendant  in  the 
minds  of  the  jury,  and  must  have  influenced  their  verdict,  in  view  of 
the  physical  facts  negativing  plaintiff's  claim,  as  shown  by  the  photo- 
graphs herein.  The  verdict  returned  by  the  jury  was  for  $15,000, 
while  the  amount  claimed  in  the  complaint  was  only  $10,000,  But  this 
was  not  an  indication  of  passion  or  prejudice  upon  their  part,  inas- 
much as  the  learned  trial  court  had  not  charged  them  what  the  maxi- 
mum of  recovery  could  be,  and  neither  counsel  had  called  his  attention 
to  the  oversight,  or  asked  him  to  charge  upon  that  subject. 

The  judgment  and  order  appealed  from  will  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event    All  concur. 


(202  App.  DlT.  207) 

DANERHIRSCH  et  al.  v.  TRAVELERS'  INDEMNITY  CO. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    July  14,  1^2.) 

f.  Insurance  <$=s>640(2)-«Ftflure  to  keep  acoount  bookB  held  a  condition  subse- 
quent»  which  must  be  pleaded. 

A  provision  in  a  burglary  insurance  policy  that  insurer  shall  not  be 

liable  for  damages,  unless  books  of  account  are  kept  from  which  the  loss 

can  be  accurately  determined,  being  a  condition  subsequent,  the  faUore  to 

keep  such  books  is  a  defense  only  when  pleaded.    . 

2.  Insurance  ^s»665( 3)— Evidence  held  not  to  establish  false  representations.  . 

Where  a  burglary  insurance  policy  was  written  on  July  1,  1919,  on  in- 
sured's representations  that  he  had  had  no  prior  losses- from  burglary 
within  5  years,  except  as  stated,  insured's  statement  that  he  had  had  other 
losses  from  burglary  from  1910  to  about  1915  was  not  sufficient  to  estab- 
lish false  representations. 

Appeal  from  Appellate  Term,  First  Department. 
Action  by  Joseph  Danerhirsch  and  another  against  the  Travelers' 
Indemnity  Company.    From  a  determination  of  the  Appellate  Term, 
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af&rming  a  judgment  of  the  Municipal  Court  in  favor  of  .p^VQtifF  fcf 
$913.57,  defendant  appeals.    Af&imed.  ^  n  '    - 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

William  J.  Moran,  of  New  York  City  (Danid  Muogall,  of  New 
York  City,  of  counsel),  for  appellant 
S.  J.  Rosenblum,  of  New  Yoric  City,  for  respondents. 

SMITH,  J.  [1]  This  is  an  action  to  recover  upon  a  policy  of  bur- 
glary insurance.  The  only  question  submitted  to  the  jury  was  the  ques- 
tion of  damages.    The  policy  contained  this  provision: 

"The  company  shall  not  be  liable  for  damages  to  the  pmmises,  famitnre, 
fixtures,  safe,  or  vault  therein,  *  •  *  unless  books  of  account  are  kept  by 
the  assured  and  the  coippany  can  acciirately  determine  therefrom  the  actual 
amount  of  loss  or  damage  sustained." 

I  can  read  this  provision  in  no  .other  way  than  as  a  condition  sub« 
sequent,  rendering  the  policy  void  if  such  books  of  account  are  not 
kept.  It  does  not  prescribe iiow  proof  shall  be  made  in  an  action  upon 
the  policy,  or  what  proof  may  be  necessary  to  sustain  such  an  action. 
It  simply  makes  infective  llie  policy  if  such  books  are  not  kept  as 
will  show  accurately  the  extent  of  the  plaintiffs'  loss.  .  That  such 
books  were  not  kept  seems  to  be  admitted,  and  if  the  defendant  had 
pleaded  the  breach  of  this  condition  subsequent,  such  a  fact  would 
have  been  a  complete  defense  to  the  action.  But  such  defense  is  not 
here  pleaded. 

The  defendant  made  a  motbn  to  dismiss  the  complaint,  upon  the 
ground  that  such  books  were  not  kept,  and  the  plaintiffs*  Counsel  an- 
swered that  motion  by  asserting  the  fact  that  such  defense  had  not 
been  pleaded,  and  no  amendment  was  sought  to  be  made  to  the  an- 
swer. • 

In  Wolo witch  v.  National  Surety  Co.  of  New  York,  152  App. 
Div.  14,  136  N.  Y.  Supp.  793,  the  defense  was  distinctly  pleaded.  In 
Pearlman  v.  Metropolitan  Surety  Co.,  127  App.  Div.  539,  111  N.  Y. 
Supp.  882,  the  defense  was  specifically  pleaded.  Inasmuch  as  the  con- 
dition requires  the  plaintiffs  to  keep  their  books  subsequent  to  the  mak- 
ing of  the  contract  in  such  form  as  to  show  accurately  the  loss  sus- 
tained, I  am  unable  to  see  how  it  can  be  construed  other  than  as  a 
condition  subsequent. 

[2]  The  defendant  further  urges  reversal  upon  the  ground  that  the 
proof  shows  false  representations.  The  policy  was  written  upon  the 
1st  of  July,  1919.  One  of  the  representations  made,  which  is  made  a 
part  of  the  policy,  was  that  there  had  been  no  prior  losses  from  bur- 
glary within  five  years,  except  a  loss  of  $500.  The  defendant  relies 
upon  the  statement  of  the  plaintiffs  to  the  effect  that  they  had  had 
other  losses  from  1910  to  about  1915  by  reason  of  burglary.  All  of 
these  burglaries  may  well  have  been  suffered  prior  to  July  1,  1914, 
even  under  this  admission  by  the  plaintiffs,  and  as  there  being  no  other 
proof  of  these  prior  burglaries,  the  defense  of  false  representations  has 
not  been  established. 

The  determination  must  be  affirmed,  with  costs.    All  concur. 
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NEW  YORKp  O.  &  W.  RY.  CO.  v.  GRIFFIN. 

(Supreme  Coart,  Appellate  Divisioii,  Second  Department.    June  29,  1922.) 

Carriers  ^s»8— Grant  of  oertiflcat*  of  permissloa  to  operate  a  bus  line  to  party 
who  bail  no  power  to  rooelve  It  heiil  Invalid. 

Under  Transportation  Goiporatlons  Law,  {  26,  as  added  by  Lews  1915, ' 
c  667,  providing  that,  unless  operators  of  a  bus  line  obtain  consent  of  mu- 
nicipal authorities,  they  are  not  competent  to  receive  a  certificate  of  con- 
venience and  necessity,  where  defendant  had  no  power  to  receive  such 
a  certificate,  though  it  was  granted  to  him,  the  situation  remained  the 
same  as  if  the  certificate  had  not  been  Issued. 
Kelly,  J.,  dissenting 

Appeal  from  Supreme  Court,  Orange  County. 

Action  by  the  New  York,  Ontario  &  Western  Railway  Company 
against  Morton  C.  Griffin.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J,,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 

Abram  F.  Servin,  of  Middletown,  for  appellant. 
Elbert  N.  Oakes,  of  Middletown,  for  respondent 

PER  CURIAM.  We  are  of  opinion  that  the  action  of  the  com- 
mon council  of  the  city  of  Middletown  was  irregular,  in  that  the  no- 
tice prescribed  by  the  statute  was  not  given.  Section  26  of  the  Trans- 
portation Corporations  Law  (Consol.  Laws,  c.  63),  as  added  by  Laws 
1915,  c.  667,  as  amended  by  Laws  1919,  c.  307,  provides  in  effect 
that,  unless  the  operators  of  the  bus  line  shall  obtain  consent  of  the 
municipal  authorities,  they  are  not  competent  to  receive  a  certifi- 
cate of  convenience  and  necessity.  We  do  not  doubt  that  the  Pub- 
lic Service  Commission  had  power  to  grant  such  certificate,  but,  as 
defendant  had  no  power  to  receive  it,  as  to  him  the  situation  is  the 
same  as  if  the  certificate  had  never  been  issued.  The  village  of  Lib- 
erty having  been  brought  under  the  operation  of  section  26  of  the 
Transportation  Corporations  Law,  no  consent  has  been  obtained  by 
defendant  for  the  operation  of  the  bus  line  in  said  village.  The  in- 
junction order  is  limited  to  the  operation  of  the  bus  line  in  the  city  of 
Middletown  and  the  village  of  Liberty. 

The  judgment  should  be  affirmed,  with  costs. 

KELLY,  J.  I  dissent.  I  think  the  plaintiflF  has  no  status, to  main- 
tain this  action  in  equity.  The  validity  of  the  consent  granted  by 
the  local  authorities  of  Middletown  to  the  operation  of  defendant's 
bus  line  was  passed  upon  properly  by  the  Public  Service  Commission 
upon  defendant's  application  for  a  certificate  of  public  convenience 
and  necessity.  Matter  of  Kings,  Q.  &  S.  R.  Co.,  6  App.  Div.  241,  39 
N.  Y.  Supp.  1004.  The  plaintiff  was  a  party  to  that  proceeding,  and 
was  heard  before  the  commission  in  opposition  to  the  application ;  the 
order  of  the  commission  cannot  be  attacked  collaterally  in  this  equity 
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action.  Town  of  North  Hempstead  v.  PubKc  Service  Corporation, 
199  App.  Div.  189,  191  N.  Y.  Supp.  394. 

I  am  also  of  opinion  that  it  was  within  the  power  of  the  common 
council  of  Middletown  to  prescribe  the  method  and  time  of  publica- 
tion of  notice  of  hearing  defendant's  application  for  consent  to  op- 
erate a  bus  line  in  the  city  limits  (Transportation  Corporations  Law 
[Consol.  Laws,  c.  63]  §  26,  added  by  Laws  1915,  c.  667,  as  amended 
by  Laws  1919,  c  307),  and  that  the  provisions  of  Railroad  Law 
(Consol.  Laws,  c.  49)  §  172,  concerning  publication  of  notice  have  no 
application.  This  section  172  is  derived  from  section  92  of  the  former 
Railroad  Law  (Gen.  Laws,  c.  39  [Laws  1890,  c.  565,  as  amended  by 
Laws  1893,  c.  434])  §  92,  and  does  not  relate  to  the  operation  of  bus 
lines.  At  the  time  of  defendant's  application  to  the  Public  Service 
Commission  for  a  certificate  of  convenience  and  necessity  the  vil- 
lage of  Liberty  had  not  resolved  tQ  come  within  the  provisions  of 
section  26,  Transportation  Corporations  Law.  When,  after  the  close 
of  the  bearing  and  pending  decision  by  the  commission,  the  vil- 
lage so  resolved,  its  rights  were  fully  protected  by  the  commission  in 
the  order;  and  the  village  is  not  objecting  to  defendant's  bus  line. 
Nor  is  the  city  of  Middletown  objecting.  I  think  the  plaintiff  rail- 
road company,  having  appeared  before  the  Public  Service  Commis- 
sion on  defendant's  application  for  a  certificate  of  public  convenience 
and  necessity,  and  having  been  then  heard,  if  dissatisfied  with  the 
result,  must  review  the  determination  of  that  body  by  certiorari,  and 
cannot  maintain  this  equity  action. 

I  think  the  judgment  should  be  reversed,  and  the  complaint  dis- 
missed. 


018  Misc.  Rep.  576) 

GOULD  et  al.  v.  GOULD  et  «L 

(Siipreme  Court,  Special  Term,  New  Tork  County.    May,  1922.) 
I.  iBjttRotlOB  ^=s>3— ill  action  for  accounting  by  testamentary  trustees,  the  Su- 
preme Court  may  restrain  acts  of  any  trustee  or  otiier  party. 

Under  Const,  art.  6.  §  1,  and  Code  C!v.  Proc.  f  217  (Civil  Practice  Act,  § 
64),  the  Supreme  Court,  sitting?  in  equity  in  an  action  for  an  accounting 
by  testamentary  trustees,  in  which  all  the  parties  interested  in  the  estate 
are  before  the  court,  may  direct,  control,  and  restrain  the  acts  of  any 
trustee  or  any  other  party  to  the  action,  and  can  punish  them  for  con- 
tempt on  their  failure  to  obey  such  mandate,  either  on  its  own  motion  or 
on  application  of  a  party,  regardless  of  whether  injunctive  relief  has  been 
asked,  either  in  the  complaint  or  In  a  counterclaim. 
I.  Injunction  ^s>32— >ln  action  for  accounting  by  testamentary  trustees.  Supreme 
Court  may  restrain  one  of  tlie  parties  from  prosecuting  a  proeesdlng  In  the 
Surrogate's  Court  to  require  trustees  to  pay  liim  certain  sum. 

In  an  action  for  an  accounting  by  testamentary  trustees,  in  which 
all  the  parties  interested  in  the  estate  are  before  the  court,  the  Supreme 
Court  may  restrain  one  of  the  parties  from  prosecuting  a  proceeding  in 
the  Surrogate's  Court  to  require  the  trustees  to  pay  him  a  certain  sum 
on  the  estate. 
8.  injunction  ^=»142— in  testamentary  trustees'  action  for  accounting*  one  de- 
fendant couid  apply  for  Injunction  .restraining  otiier  defendant  from  prose- 
cuting proceeding  in  Surrogate's  CMirt, 

In  an  action  by  testamentary  trustees  for  an  accounting,  to  which  all 
persons  interested  in  the  estate  were  made  parties,  one  defendant  could 
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apply  for  an  injutiction  to. restrain, another  defendant  l|rom  prosecuting  a 
proceeding  in  the  Surrogate's  Court  to  require  the  trustees  to  pay  hljn  t 
certain  sum  out  of  the  estate,  where  the  answer  of  the  first  defendant 
appned  for  hroad  a^rmative  relief  and  one  of  the  trustees  joined  in 
the  application,  under  Civil  Practice  Act,  f  8^  (Code  Civ.  ProCi>§  720)., 

4.  Infunotton  ^=£>32*-ln  testamentary  tmitee'e  action  for  aoeountinsy  answer  of 

one  defendant  held  to  entitle  blm  to  Injunctive  relief  against  other  defendant 
against  prosecution  of  other  proceeding  in  Surrogate's  Court. 

In  action  by  testamentary  trustees  for  an  accounting,  in  which  one  of 
the  trustees  was  a  defendant  Uidividually,  answer  of  other  defendant* 
seeliing  broad  affirmative  relief,  fheld  to  authorise  injunctive  relief  on  ap- 
plication of  such  other  defendant  as  against  first-mentioned  defendant 
individually,  in  view  of  admission  of  service  of  such  answer  by  all  the 
parties  and  stipulation  that  such  answer  should  entitle  en  A  other  de- 
fendant to  such  relief  as  under  the  facts  and  the  law  he  might  be  entitled 
to.  . 

5.  Injunction  ^=»32— In  trustees*  action  for  aooounting,  the  Supreme  Court  will 

restrain  defendant  from  prosecuting  action  in  Surrogate's  bourt  to  require 
trustees  to  pay  him  sum  out  of  estate. 

'  In  testamentary  trustees'  action  for  accounting,  to  which  «U  the  persons 
interested  in  the  estate  were  parties,  the  Supreme  Court,  to  avoid  need- 
less duplication  of  parties  and  Of  procedure,  and  needless  expense,  and 
.  to  prevent  delay,  wUl  restrain  one  of  the  defendants,  from  prosecuting  a 
proceeding  in  the  Surrogate's  Court  to  require  the  trustees  to  pay  him  a 
certain  sum  out  of  the  estate,  where  such  defendant's  right  thereto  Is 
raised  by  the  pleadings,  or  may  be'  raised  by  amendment  of  pleadldgs  in 
the  Sui^eme  Court,  so  that  such  defendant  may  have  lull  opportunity  to 
Xnresent  his  claims  in  the  Supreme  Court  action,  in  view  of  Surrogate's 
Court  Act,  {f  219,  220. 

6.  Equity  ^=»39(  I )— Having  once  acquired  Jurisdiction,  may  give  relief  demanded 

by  the  facts. 

A  court  of  equity,  having  once  acquired  liurisdiction'  6t  the  parties 
and  of  the  subject-matter,  has  full  power  to  administer  all  relief  which 
the  nature  of  the  case  and  the  facts  demand,  and  can  bring  such  relief 
down  to  the  close  of  the  litigation  between  the  parties. 

Action  by  George  J.  Gould  and  others,  as  executors  and  trustees 
under  the  last  will  and  testament  and  codicils  thereto  of  Jay  Gould, 
deceased,  against  George  J.  Gould,  individually  and  as  receiver  of  the 
surplus  income  of  Duchesse  de  Talleyrand  (formerly  Anna  Gould), 
and  others.  On  motion  by  some  of  the  defendants  to  restrain  the 
defendant  George  J.  Gould  from  prosecuting  a  proceeding  in  the 
Surrogate's  Court.    Motion  granted. 

See,  also,  108  Misc.  Rep.  42,  178  N.  Y.  Supp.  37. 

Taylor,  KnoWles  &  Hack  and  De  Forest  Bros.,  all  of  New  York 
City  (Morgan  J.  O'Brien,  of  New  York  City,  of  coimsel,  for  Mrs. 
Hqlen  G.  Shepard),  for  plaintiffs. 

Leonard  &  Walker,  of  New  York  City  (Samuel  Seabury,  of  New 
York  City,  of  counsel),  for  defendant  Frank  J.  Gould. 

Sullivan  &  Cromwell,  of  New  York  City  (P.  L.  Miller,  of  New 
York  City,  of  counsel),  for  defendants  Marie  Louis  Jean  Jay  Georges 
Paul  Ernest  Boniface  de  Castellane  and  another. 

Stanchfleld  &  Levy,  of  New  York  City  (Edgar  T.  Brackett,  of  Sar- 
atoga Springs,  and  J.  Arthur  Leve,  of  New  Sfork  City,  of  counsel),  for 
Marjorie  G.  Drexel,  George  J.  Gould,  Jr.,  and  Lady  Decies. 

^=>For  other  caBes  Bee  same  topic  d  KBY^NUMBBR  in  all  K«r-Number«d  Digests  A  Indexes 
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Chadbourne,  Babbitt  &  Wallace  and  Stetson,  Jenmhgs  k  Russell, 
all  of  New  York  City  (Jdhn  W.  Davis  and  Wflllam  Wallace,  Jr.,  both 
of  New  York  City,  of  counsel),  for  defendant  George  J.  Gould 

Ahon  B.  Parker,  of  New  York  City,  for  Edwin  Gould. 

Coudert  Brothers,  of  New  York  City  (Howard  T.  Kingsbury,  of 
New  York  City,  of  counsel),  for  defendant  Ehichesse  de  Talleyrand. 

Gillespie  &  O'Connor,  of  New  York  City,  for  defendant  Kincrdon 
Gould. 

Griffiths,  Sarfaty  &  Content,  of  New  York  City,  for  defendant  Jay 
Gould. 

Walter  F.  Carter,  of  New  York  City,  guardian  ad  litem,  for  defend- 
ant Dorothy  Gould. 

William  Nelson  Cromwell,  of  New  York  City,  guardian  ad  litem, 
for  Jason  Honore  Louis  Sever  de  Castellane  and  otfiers. 

Thomas  Fuller,  of  New  York*  City,  guardian  ad  litem,  for  defend- 
ant Helen  Margaret  Gould. 

William  A.  W.  Stewart,  of  New  York  City,  guardian  ad  litem,  for 
defendants  George  J.  Gould,  Jr.,  Gloria  Gotdd,  and  others. 

DELEHANTY,  J.  [1]  This  motion  to  restrain  defendant  George 
J.  Gould  from  prosecuting  the  proceeding  instituted  by  him  in  the 
Surrogate's  Court  to  obtain  a  decree  directing  the  trustees  of  the 
estate  of  Jay  Gould,  deceased,  to  pay  him  $644,904.20,  should  be 
granted.  The  motion  is  made  by  several  of  the  defendants^  and  after 
5ie  service  of  the  motion  papers  upon  all  the  other  parties  to  this  ac- 
tion the  applicatiofi  is  supported  by  nearly  all  the  parties  thereto,  in- 
cluding one  of  the  plaintiffs,  Mrs.  Helen  G.  Shepard  (formerly  Helen 
M.  Gould),  as  a  trustee  of  the  estate,  and  is  opposed  only  by  George  J. 
Gould  and  his  adult  children,  except  one,  upon  the  ^ound,  among 
others,  that  the  court  has  no  power  togrant  the  same.  The  objection  is 
based  largely  upon  technical  groimds,  and  upon  the  erroneous  assump- 
tion that  a  court  of  equity  has  no  power  to  restrain  or  control  the  acts 
and  conduct  of  the  parties  to  an  equity  action  of  accounting  pending 
before  it,  except  in  technical  compliance  with  the  provisions  of  the 
old  Code  and  the  Civil  Practice  Act,  relating  to  the  granting  of  a 
formal  injunction  order  upon  the  giving  of  a  formal  undertaking, 
and  that  the  motion  can  only  be  made  by  a  plaintiff,  and  not  by  a  de- 
fendant, unless  he  has  set  up  a' counterclaim.  The  broad  and  compre- 
hensive powers  of  the  Supreme  Court  were  continued  by  the  Constitu- 
tion (Const,  art.  6,  §  1),  with  general  jurisdiction  in  law  and  equity, 
including  the  powers  possessed  and  exercised  by  the  Court  of  Chan- 
cery in  England  on  the  4th  of  July,  1776,  except  as  limited  by  the 
Constitution  and  the  laWs  of  the  state.  Code  Civ.  Proc.  §  217;  Civil 
Practice  Act,  §64.  When  sitting  in  equity,  for  example,  in  an  action 
for  an  accounting  by  trustees,  where  all  the  parties  interested  in  the 
estate  are  before  the  court,  there  afe  many  well-known  powers  of  the 
court  which  may  be  exercised  in  the  interests  of  justice  to  direct, 
control,  and  restrain  the  acts  of  any  trustee  or  any  other  party  to  the 
action,  and  can  punish  them  for  contempt  in  failing  to  obey  such  man- 
date of  the  court.    Such  broad  powers  are  not  all  covered  by  the  Codes. 
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and  the  court  in  some  matters  may  even  act  upon  its  own  motioh  to 
protect  the  interests  of  infant  parties,  or  upon  the  application  of  either 
party  to  such  an  action,  whether  plaintiff  or  defendant,  and  irrespec- 
tive of  whether  any  injunctive  relief  has  been  asked  either  in  the  com- 
plaint or  in  a  counterclaim. 

[2]  Among  such  powers  a  court  of  equity  may  restrain  one  of  the 
parties  to  an  action  of  accounting  pending  before  the  court  from 
prosecuting  a  proceeding  begun  in  the  Surrogate's  Court  when  a  prop- 
er case  is  presented.  In  Metropolitan  Trust  Co.  of  City  of  New  York 
v.  Stallo,  No.  1,  166  App.  Div.  639,  641,  152  N.  Y.  Supp.  183,  185,  the 
court,  per  Scott,  J.,  said: 

"The  authority  of  the  Supreme  Court  sitting  as  a  court  of  equity,  and  indeed 
its  duty,  in  a  proper  case,  to  stay  proceedings  in  another  court,  is  so  weU 
established  that  it  wiU  not  be  questioned.  The  only  inquiry  is  as  to  when  a 
proper  case  is  presented.  See  Erie  RaUway  Go.  ▼.  Ramsey,  45  N.  Y.  637; 
A  N.  Y.  Anno.  Dig.  948.  Nor  is  it  an  insuperable  objection  to  such  an  injunc- 
tion that  it  restrains  the  prosecution  of  proceedings  as  to  which  the  Surro- 
gate's Court  has  concurrent  or  exclusive  jurisdiction  •  •  •  The  case  for 
sudi  restraint  is  much  strengthened  when,  as  in  this  case,  the  commaioement 
of  the  action  in  the  Supreme  Court  antedates  the  commencement  of  the  action 
or  proceeding  sought  to  be  enjoined.'* 

In  that  case,  as  in  the  instant  case,  the  plaintiff  as  administrator 
brought  an  action  for  a  general  accounting  to  which  all  persons  in- 
terested in  the  estate  were  made  parties.  Immediately  after  that  ac- 
tion was  brought  one  of  the  defendants  instituted  a  proceeding  in 
the  Surrogate's  Court  for  the  removal  of  the  plaintiff  as  administrator 
for  the  apparent  purpose  of  affording  an  opportunity  to  charge  the 
plaintiff  with  a  loss  suffered  by  the  estate  in  consequence  of  its  man- 
agement thereof  or  its  wrongful  acts  in  relation  thereto.  The  court 
held  that  all  such  questions  could  be  raised  and  passed  upon  in  the  Su- 
preme Court  action,  and  it  was  there  said : 

"It  seems  to  be  quite  plain  that  every  question  respecting  the  amount  of 
the  estate,  the  valid  claims  against  it  and  the  liability  of  plaintiff  for  Its  acts 
or  faUure  to  act  as  administrator  can  be  raised  and  determined  in  this  ac- 
tion, and  it  is  not  easy  to  see  how  they  can  all  be  determined,  otherwise  than 
in  this  or  some  similar  action,  except  by  a  series  of  actions,  which  latter  course 
would  inevitably  result  in  much  confusion  and  probably  great  expense  to  the 
estate." 

Hence  the  court  reversed  an  order  denying  an  application  for  an  in- 
junction pendente  lite  restraining  the  said  defendant  from  prosecuting 
the  said  proceedings  in  the  Surrogate's  Court,  and  from  instituting 
or  prosecuting  any  other  action  or  proceeding  concerning  or  affecting 
any  of  the  matters  covered  by  the  complaint  and  granted  the  motion. 
That  decision  of  our  Appellate  Division  is  a  controlling  authority  as 
to  the  power  of  the  court  to  restrain  one  of  the  parties  to  the  action  from 
proceeding  in  another  tribunal,  and  it  will  be  noted  that  the  court 
granted  the  injunction  in  an  action  of  accounting,  and  that  action  wa? 
not,  as  erroneously  claimed  by  counsel  in  opposition  to  this  motion, 
"one  brought  directly  for  the  injunction  that  was  there  granted."  Mr. 
Justice  Whitaker,  in  the  case  at  bar,  in  granting  an  application  for  the 
removal  of  George  J.  Gould  as  a  trustee  of  the  estate,  as  rqported  in 


Digitized  by 


Google 


Sup.  Ct)  GOULD  y.  GOULD  117 

(19SN.T.B.) 

Could  V.  Gould,  106  Misc.  Rep.  42,  178  N.  Y,  Supp.  37,  not  only  held 
that  the  court  had  power  to  remove  him  upon  a  motion  before  trial, 
but  the  judge  at  page  64  of  his  opinion  (178  N.  Y,  Supp.  49)  fur- 
dier  said:  W 

''It  is  also  the  opinion  of  the  court  that,  inasmuch  as  the  court  has  ac- 
^quired  plenary  jurisdiction  of  the  parties  and  the  subject-matter  through  the 
action  for  an  accounting,  in  which  action  power  of  removal  is  incident  and 
ancillary,  the  court  would  and  should  actually  restrain  the  prosecution  of  any 
separate  proceeding  instituted  for  that  purpose.  Such  proceeding  would 
come  clearly  within  the  sound  and  sensible  rule  that,  if  full  relief  can  be  had 
in  one  suit,  no  other  shall  be  allowed.  Groshon  v.  Lyon,  16  Barb.  461; 
Foote  y.  Bruggerhof,  S4  Hun«  473 ;  Metropolitan  Trust  Ck>.  v.  Stallo,  166  App. 
Div.  649." 

[3]  The  technical  objection  that  no  injimction  can  be  granted,  be- 
cause the  application  is  not  made  by  a  plaintiff,  but  only  by  a  defend- 
anty  entirely  overlooks  the  fact  that  the  defendant  Prank  J.  Gould, 
by  his  amended  answer,  prays  for  the  broadest  kind  of  affirmative  re- 
lief, and  he  is  thus  brought  within  section  720  of  the  old  Code  and 
section  824  of  the  Civil  Practice  Act,  which,  in  effect,  provide  that 
such  a  defendant  is  deemed  a  plaintiff  and  the  plaintiff  is  deemed  a 
defendant, '  for  the  purpose  of  giving  him  the  provisional  remedies 
of  an  injunction,  arrest,  and  attachment.  The  objection  is  also  met 
by  the  further  fact  that,  after  the  motion  papers  were  served  upon  all 
parties  to  the  action,  one  of  the  plaintiffs,  Helen  G.  Shepard  (for- 
merly Helen  M.  Gould),  one  of  the  trustees,  through  her  counsel  in 
open  court,  joined  in  the  application  and  gave  reasons  why  the  motion 
should  be  granted. 

[4]  Moreover,  the  moving  papers  show  that  "due  and  timely  serv- 
ice of  such  amended  answer"  of  said  Frank  J.  Gould  "was  admitted 
by  all  parties"  on  May  10,  1917,  and  it  was  further  stipulated  by  the 
attorneys  for  all  parties  that  the  said  amended  answer  should  be  deemed 
to  entitle  him  to  such  relief  in  the  action  as  under  the  facts  and  the 
law  he  may  be  entitled  to,  and  that  no  objection  to  the  granting  of  such 
relief  should  be  urged  on  the  ground  that  the  said  amended  answer  is 
not  in  terms  broad  enough  to  cover  the  relief  sought.  Hence,  in  view 
of  the  broad  prayer  for  relief  and  the  broad  stipulation,  the  said 
amended  answer  might  well  be  deemed  as  asking  for  injunctive  relief, 
not  only  as  against  the  plaintiffs,  as  trustees,  but  also  against  them 
as  individuals,  whenever  the  facts  would  show  the  need  of  such  pro- 
tection. As  due  and  timely  service  of  the  said  amended  answer  was 
admitted  by  all  parties,  including  George  J.  Gould,  who  is  both  a  plain- 
tiff trustee  and  a  defendant  individually  and  as  receiver,  it  follows 
that  affirmative  relief  is  asked  as  against  him  also  in  his  individual 
capacity. 

In  this  connection,  also,  it  may  be  noted  that  the  defendant  George 
J.  Gould,  individually,  by  his  answer,  admits  all  the  allegations  of  the 
complaint  and  prays  for  an  interlocutory  decree,  directing  an  accountr 
ing  under  the  <^rection  of  the  court  of  all  the  acts  and  proceedings  of 
the  executors  and  trustees,  and  that  the  relief  sought  by  the  plaimtiffs 
may  be  accorded.  Thus  both  as  trustee  and  as  individual  he  has  in 
the  broadest  terms,  as  shown  by  the  prayer  of  the  complsitnt  in  this 
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action  in  equity,  asked  in  substance  and  effect  that  a  full  account  be 
taken  under  the  direction  of  the  court  of  all  the  acts  and  proceedings 
of  the  trustees  since  the  d^th  of  Ae  testator  in  1892;:  that  the  wUl 
be  construed,  and  that  all  me  rights  and  interests  of  the  parties  to  the 
action  and  of  the  beneficiaries  under  the  will  be  ascertained  and  de- 
termined ;  that  the  advice  and  direction  of  the  court  may  be  had,  and 
that  the  amount  of  capital  and  income  remaining  in  the  hands  of  the 
trustees  be  stated,  and  tl^at  such  further  disposition  pf  such  balances 
of  principal  and  income  be  directed  as  may  be  adjudged  proper.  The 
complaint  also  alleges  in  substance  that  the  plaintiffs  liave  brought  this 
action  in  the  Supreme  Court,  instead  of  a  proceeding  in  the  Surro- 
gate's Court,  for  the  reason,  among  others,  that  certain  questions  of 
equities  and  set-offs  may  arise  between  the  parties  hereto,  in  connection 
with  all  of  which  matters  the  plaintiffs  desire  an  adjudication  by  a 
court  of  general  jurisdiction  in  law  and  equity. 

The  amended  answer  of  .Frank  J.  Gould,  anaong  other  things,  asks 
that  an  account  may  be  taken  of  all  the  property  in  the  residuary  estate 
which  has  been  received,  or,  but  for  the  fault  or  neglect  of  the  plain- 
tiffs might  have  been  received  by  them,,  and  that  sums  so  found  due 
shall  be  charged  agamst  the  plaintiffs  to  the  extent  to  which  each  of 
them  may  be  responsible  in  law  or  equity,  and  that  they  may  be  ordered 
to  make  good  any  deficiency  found  on  the  accounting  to  exist  in  the 
principal  of  the  trust  fund  held  for  him,  and  that  said  defendant  "may 
apply  for  and  have  such  other  and  further  relief  in  the  premises  from 
time  to  time  during  the  course  of  this  action  and  in  the  final  judgr 
ment  as  to  this  court  may  seem  just  and  proper."  The  answer  of  the 
defendant  Duchesse  de  Talleyrand  (formerly  Anna  Gould),  who, 
through  her  attorney,  has  joined  in  support  of  this  motion  and  subi- 
mitted  a  supportinsf  affidavit,  also  contains  a  prayer  for  broad  af- 
firmative relief.  Thus  it  is  evident,  under  the  pleadings,  that  any 
and  all  questions  relating  to  the  prospective  rights,  interests,  and  claims 
of  all  the  parties  relative  to  the  estate  can  and  should  be  passed  upon 
by  the  Supreme  Court  which  has  first  acquired  jurisdiction  over  the 
entire  matter  and  of  all  the  parties  interested,  therein. 

If,  however,  the  pleading  should  be  deemed  insufficient,  it  is  ob- 
vious that  the  individual  answer  of  the  defendant  George  J.  Gould 
could  be  amended  in  any  manner  so  as  to  raise  distinctly  the  same 
questions  that  he  now  seeks  to  have  determined  by  the  Surrogate's 
Court.  This  is  especially  true,  as  all  the  parties  making  this  motion 
have  expressly  stated  that  they  have  no  objection  to  his  seeking  in  this 
action  such  relief  as  he  deems  himself  entitled  to.  The  moving  papers 
show  that  in  July,  1919,  George  J.  Gould  was  removed  as  trustee  upon 
what  Mr.  Justice  Whitaker  characterized  as  "three  specific  charg^es 
of  dereliction  of  duty  and  abuse  of  trust,  that  are  admitted  and  indis- 
putably proven."  The  papers  also  set  forth  facts  tending  to  show  that 
the  defendant  George  J.  Gould,  because  of  alleged  violations  of  his 
duties  as  trustee  of  the  estate,  is  indebted  to  the  estate  of  the  deceased 
in  an  amount  exceeding  $6,700,000,  and,  while  he  disclaims  any  wrong- 
doing, he  does  not  deny  the  specific  facts  showing  that  he  is  thus  ow- 
ing the  estate.     The  papers  also  show  that  in  December,  1920,  the 
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gaardians  ad  litem  for  infant  remaindermen  and' attorneys -ifor  Fraidc 
J.  Gould  and  for  Duchesse  de  Talleyrand  made  a  demand  upon  the 
trustees  that  they  impound  the  incomd  of  George  J.  Gould  from  the 
said  estate,  and,  acting  ut>on  such  demand,  the  trustees  have  impound- 
ed such  income,  which  has  accumulated  to  the  extent  of  upwards  of 
$645,000. 

While  counsel  for  the  defendant  concede  the  right  of  retainer  by  an 
executor  or  administrator  of  a  legacy  or  designated  share  of  an  estate 
and  to  apply  the  same  upon  the  indebtedness  of  the  legatee^  because  of 
the  plain  duty  of  the  debtor  to  pay  his  debt  to  the  estate  upon  receiv- 
ing his  legacy,  yet  it  is  contended  that  the  rule  has  no  application  to  the 
present  situation.  Counsel  for  the  defendant  even  go  so  far  as  to 
claim,  in  substance  and  effect,  that,  even  though  George  J.  Gould  may 
owe  the  estate  millions  because  of  his  breach  of  trust  as  a  trustee,  yet 
those  who  have  been  robbed  and  wronged  merely  become  his  creditors 
and  cannot  touch  hi3  income  from  the  estate,  except  as  to  one^tenth 
thereof,  upon  execution,  after  they  have  become  his  judgment  credi- 
tors, under  section  684  of  the  Civil  Practice  Act,  or  they,  as  his  judg- 
ment creditors,  may  seek  to  reach  his  surplus  income  beyond  the 
amount  necessary  for  his  support  and  maintenance,  under  section  98 
of  the  Real  Property  Law  (Consol.  Laws,  c.  50)^  for  the  reason,  as 
claimed  by  his  coxmsel,  that  the  will  of  Jay  Gould,-  deceased,  has  "es- 
tablished a  valid  spendthrift  trust,  immune  from  the  attack  of  credi- 
tors." This  astounding  and  startling  proposition,  that  a  beneficiary 
under  such  a  will  who  has  been  robbed  by  his  own  trustee  merely  be- 
comes a  creditor,  with  the  slow  and  limited  remedies  of  a  judgment 
creditor,  does  not  appeal  to  the  conscience  of  a  court  of  equity,  with 
all  its  great  powers  over  defaulting  trustees,  to  summarily  compel  them 
to  make  entire  restitution  of  stolen  trust  property. 

[5,  8]  But,  however  that  may  be,  the  defendant  should  be  given  a 
full  opportunity  to  present  his  claims,  and,  on  the  other  hand,  all  the 
other  parties  to  this  action  should  also  be  given  an  equal  chance  to  be 
heard  upon  that  question,  as  they  are  also  vitally  interested  in  a  proper 
solution  of  the  controversy.  Hence  it  becomes  obvious  that  the  Su- 
preme Court  peculiarly  is  the  proper  tribunal  to  pass  upon  this  ques- 
tion involving  the  law  of  trusts,  especially  as  all  the  parties  interested^ 
are  now  before  the  court,  and  it  is  well  settled  that  a  court  of  equity, 
having  once  acquired  jurisdiction  of  the  parties  and  of  the  subject- 
matter,  has  full  power  *'to  administer  all  the  relief  which  the  nature  of 
the  case  and  the  facts  demand,  and  to  bring  such  relief  down  to  the 
close  of  the  litigation  between  the  parties."  Russell  Hardware  &  Im- 
plement Mfg.  Co.  V.  Utica  Drop  Forge  &  Tool  Co.,  195  N.  Y.  54,  87 
N.  E.  788;  1  Cyc.  644.  As  the  trustees  only  have  been  made  parties 
to  the  proceeding  recently  begun  in  the  Surrogate's  Court  in  behalf  of 
the  said  defendant  Gould,  it  is  evident  that  all  the  other  parties  to  this 
action  would  apply  to  be  made  parties  to  that  proceeding,  and  the  en- 
tire accounting  of  the  trustees  would  again  have  to  be  gone  into,  in  or- 
der to  determine  the  respective  rights  and  interests  of  the  parties,  and 
for  the  purpose  of  enabling  the  Surrogate's  Court  to  "make  such 
a  decree  in  the  premises,  as  justice  requires,"  after  hearing  "the  alle- 
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gations  and  proofs"  of  all  the  parties  "whose  rights  and  interests 
would  be  affected  by  the  decree,"  as  provided  by  sections  219  and  220 
of  the  Surrogate's  Court  Act  (Laws  1920,  c.  928). 

Obviously,  therefore,  such  a  needless  duplication  of  parties  and  of 
procedure,  including  the  appointment  of  special  guardians  for  all  the 
infant  parties  to  this  action  and  the  consequent  great  delay  and  large 
expense  entailed  upon  the  parties  should  not  be  permitted,  especially 
as  this  action  has  already  been  pending  nearly  six  years.  Moreover, 
doubts  have  been  raised  as  to  the  equitable  jurisdiction  of  the  Surro- 
gate's Court  as  to  questions  of  set-off,  etc.,  even  under  the  latest  stat- 
utory enlargement  of  its  powers  and  jurisdiction.  Matter  of  Kent, 
92  Misc  Rep.  113,  128,  155  N.  Y.  Supp.  383.  In  fact,  this  considera- 
tion seems  to  have  led  the  plaintiffs  in  this  action  to  first  invoke  the 
jurisdiction  of  this  court  in  preference  to  that  of  the  Surrogate's 
Court,  as  already  indicated. 

Many  points  are  raised  and  authorities  cited  by  distinguished  coun- 
sel in  this  matter,  but  it  is  unnecessary  to  discuss  or  pass  upon  them 
in  order  to  determine  this  motion,  as  they  can  better  be  considered  upon 
the  trial  or  other  deliberate  proceeding  in  this  action  for  the  relief 
sought  by  the  respective  parties.  The  order  entered  hereon  should 
provide  that  the  said  defendant  George  J.  Gould  shall  have  leave  to 
amend  his  answer  herein,  or  to  make  such  other  application  for  relief 
in  the  present  action  as  may  be  advised.    Settle  order  on  notice. 

Ordered  accordingly. 


(118  Misc.  Rep.  827) 

AIR  REDUCTION  CO.,  Inc.,  v.  WALKER. 

(Supreme  Court,  Special  Term,  Kings  County.    May  21,  1921.) 

Master  and  servant  <&=!>62— Employer  held  entitled  to  assignment  of  patent  ob- 
tained by  employees. 

Where  defendant  was  employed  by  plaintiff  as  a  research  chemist,  to 
discover  a  method  for  utilizing  commercially  a  gas,  and  defendant  in 
conjunction  with  a  coemployee  discovered  a  method  for  which  they  se- 
cured a  patent,  plaintiff  was  entitled  to  an  assignment  of  defendant's 
Interest  in  the  patent,  instead  of  a  shop  right  to  use  it. 
f 

Action  by  the  Air  Reduction  Company,  Inc.,  against  Warren  R. 
Walker.    Judgment  for  plaintiff. 

Pennie,  Davis,  Marvin  &  Edmond§,  of  New  York  City  (Benjamin 
Reass,  of  Brooklyn,  of  counsel),  for  plaintiff. 

Kiddle  &  Margeson,  of  New  York  City  (Henry  T.  Hornidge,  of 
New  York  City,  of  counsel),  for  defendant. 

CROPSEY,  J.  Defendant  was  employed  by  plaintiff  as  a  research 
chemist,  among  other  things,  to  discover  or  invent  some  method  or 
means  for  utilizing  commercially  the  gas  known  as  neon,  Which  is 
found  in  small  quantities  in  the  atmosphere.  Under  the  supervision 
of  and  in  conjunction  with  another  employee  of  the  plaintiff,  a  cbm- 
mercial  use  for  this  gas  was  discovered,  and  an  invention  made  and 
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patented.  The  invention  involved  the  use  of  this  gas  as  a  signaling 
device  on  the  rear  of  automobiles.  The  patent  was  taken  out  in  the 
names  of  the  defendant  and  his  coworker,  as  required  by  United  States 
statute.  Plaintiff  claimed  the  right  to  the  invention.  Defendant's  co- 
worker assigned  his  interest  in  it  to  the  plaintiiff ,  but  defendant  refused 
to  do  so.    This  action  is  to  compel  such  assignment. 

There  was  no  express  agreement  making  any  invention  of  the  de- 
fendant the  property  of  the  plaintiff,  nor  was  there  any  express  agree- 
ment that  the  defendant  would  assign  to  the  plaintiff  any  patent  he 
might  obtain;  but  he  was  employed  to  give  his  time^and  scientific 
skill  for  the  very  purpose  of  trying  to  discover  and  invent  some  prac- 
tical use  for  this  gas.  In  other  words,  he  sold  his  inventive  powers  to 
the  plaintiff,  during  the  period  of  his  employment.  Under  these  cir- 
cumstances, I  think  there  is  an  implied  agreement  that  the  results  of 
defendant's  work  shsfll  belong  to  plaintiff,  and  that  any  patent  ob- 
tained by  defendant  should  be  assigned  by  him.  Annin  v.  Wren,  44 
Hun,  352;  Connelly  Mfg.  Co.  v.  Wattles,  49  N.  J.  Eq.  92,  23  Atl. 
123;  Meissner  v.  Standard  Ry.  Equipment  Co.,  211  Mo.  112,  109  S. 
W.  730;  Dowse  V.  Federal  Rubber  Co.  (D.  C.)  254  Fed.  308;  Famous 
Players-Lasky  Corporation  v.  Ewing  (Cal.  Sup.)  194  Pac  65. 

No  case  in  this  state  holding  the  contrary  has  been  brought  to  the 
court's  attention.  Clark  v.  Femoline  Chemical  Co.  (Super.  Ct.)  5 
N.  Y.  Supp.  190,  decides  only  a  question  of  pleading.  Its  statements 
upon  this  subject  are  purely  obiter.  There  are  decisions  in  some  oth- 
er jurisdictions  which  seem  to  be  at  variance  with  those  above  cited. 
See  American  Circular  Loom  Co.  v.  Wilson,  198  Mass.  182,  201,  84 
N.  E.  133,  126  Am.  St.  Rep.  409;  Dalzell  v.  Dueber  Watch-Case 
Mfg.  Co.,  149  U.  S.  315,  13  Sup.  Ct.  886,  37  L.  Ed.  749;  Barber  v. 
National  Carbon  Co.,  129  Fed.  370,  64  C.  C.  A.  40,  5  L.  R.  A.  (N. 
S.)  1154;  Pressed  Steel  Car  Co.  v.  Hansen,  137  Fed.  403,  71  C.  C. 
A.  207,  2  L.  R.  A.  (N.  S.)  1172;  Hildreth  v.  Duff  (C.  C.)  143  Fed. 
139;  Hapgood  v.  Hewitt,  119  U.  S.  226,  7  Sup,  Ct.  193,  30  L.  Ed. 
369.  Some  of  these  cases  may  be  distinguishable ;  but,  even  if  they 
be  not,  I  believe  the  sounder  rule  is  set  forth  in  the  cases  first  cited. 

Hence  the  plaintiff  is  not  entitled  only  to  a  shop  right  to  use  the 
patent,  but  is  entitled  to  own  it  outright,  and  hence  should  have  judg- 
ment against  the  defendant,  with  costs. 

Judgment  accordingly.        

aiBMiflc.  B^.  716) 

REI88  V.  VELLEMAN  &  CO.,  Inc. 

(Supreme  Court,  New  York  County.    June,  1922.) 

Conpoftittoiit  with  oredlfors  ^s»29(l)— Failure  to  disclose  existence  of  corpora- 
tion's note  at  time  composition  agreement  was  entered  Into  field  to  bar  ac- 
tion against  corporation  for  amount  of  note  paid  by  Intforser. 

Where  corporation's  note,  indorsed  by  the  corporation's  president  and 
dinconnted  with  a  bank,  was  not  mentioned  as  a  debt  of  the  corporation 
at  a  meeting  of  the  corporation's  creditors,  at  which  a  composition  agree* 
ment  was  entered  into  leading  to  the  dismissal  of  bankruptcy  proceed- 
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ings,  but  WI19  tbereatter,pal4  by  tbe  president  by  tbe  ezecntion  of  bie^ 
individual  note  to  the  bank,  secured  by  the  same  collateral,  owned  by 
third  party,  which  was  not  paid  at  maturity,  except  by  the  sale  of  the 
collateral,  such  third  party,  to  whom  the  president  assigned  his  cause  of 
action  against  the  corporation  for  payment  of  the  note,  could  not  recover 
the  amount  thereof  against  the  corporation;  the  failure  of  the  president, 
and  the  bank  which  discounted  the  note  and  the  third  party  to  disclose  to 
the  other  creditors  the  existence  of  the  note  at  the  time  the  compromise 
agreement  was  reached  constituting  fraud  barring  the  action. 

Action  by  Jacob  Reiss  against  Velleman  &  Co.,  Inc.  Judgment  for 
defendant. 

Strasbourger  &  Schallek,  of  New  York  City,  for  plaintiff. 
Joseph  S.  Weinberger,  of  New  York  City  (Tiiomas  T.  Reilley,  of 
New  York  City,  of  counsel),  for  defendant. 

MARSH,  J.  The  plaintiff's  assignor  indorsed  a  promissory  note 
of  the  defendant  and  paid  it  at  maturity.  Thi$  action  is  brought  to 
recover  from  the  maker  the  amount  so  paid.  The  defense  is  a  charge 
of  fraud  arising  out  of  a  compromise  with  creditors.  The  note  was 
for  $4,400,  dated  January  2,  1919,  payable  May  3,  1919,  signed  by 
the  defendant  as  maker,  indorsed  by  the  plaintiff's  assignor,  and  dis- 
counted with  the  Citizens'  National  Bank.  David  Krauskopf ,  the 
plaintiff's  assignor,  was  president  of  the  defendant  at  the  time  both* 
of  the  indorsement  and  of  the  payment  of  the  note.  Before  the  note 
became  due  the  defendant  found  itself  in  financial  difficulties,  and  on 
February  19th  a  meeting  of  creditors  was  held  and  a  committee  of 
four  was  appointed  to  look  after  their  interests.  The  next  day  a  pe- 
tition in  bankruptcy  was  filed  against  the  defendant  in  the  United 
States  District  Court.  . 

.  On  February  26th  another  meeting  of  creditors  was  held,  and  a 
proposition  was  received  from  one  Mayer,  by  the  terms  of  which 
the  latter  was  to  furnish  sibout  $20,000,  and  the  creditors,  with  cer- 
tain specified  exceptions,  were  to  receive  33V3  per  cent,  of  Aeir  claims. 
The  total  debts  at  that  time  amounted  to  about  $60,000,  of  which  $20,- 
000  was  owed  to  the  Chemical  National  Bank,  $19,400  (including 
the  note  of. January  2d)  to  the  Citizens'  National  Bank,  and  over 
$20,000  in  small  amounts  to  more  than  100  merchandise  creditors. 
The  committee  were  present  at  this  meeting,  as  well  as  Mayer,  Kraus- 
kopf, and  others.  It  is  true  that  Krauskopf  denies  that  he  was  pres- 
ent; but  he  is  contradicted  by  two  other  witnesses,  and  it  is  clear  that 
he  was  acquainted  with  the  whole  transaction.  Mayer's  proposition  ' 
was  accepted,  and  a  memorandum  of  its  provisions  was  signed  by 
Mayer  and  the  committee. 

This  memorandum  mentioned  two  attached  lists  of  creditors,  to 
which  was  appended  an  affidavit  by  Krauskopf  that  they  embraced  all' 
of  the  debts  and  obligations  of  the  defendant.  They  did  not  in  fact 
embrace  any  of  the  bank  claims,  but  it  was  well  known  that  the  two 
hanks  were  creditors  to  some  extent,  because  their  representatives 
were  elected  as  two  members  of  the  committee.  The  full  amount  of 
the  bank  claims,  however,  was  not  disclosed  at  this  time,  and  it  is 
tiiat  fact  which  constitutes  the  basis  of  the  defense  to  this  action.    No 
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mention  -was  made,  either  in  tiie  documents  or  otherwise,  at  the  meet- 
ing of  the  $4,400  note  held  by  the  Citizens'  Bank,  and  on  which  Kraus- 
kopf  was  indorser,  and  the  memorandum  is  expressed  In  such  lan- 
guage as  to  convey  the  idea  that  the  claim  of  the  Citizens'  Bank  was 
limited  to  another  note  for  $15,000.  After  providing  that  the  sum 
received  by  Mayer  should  first  be  used  for  certain  operating  bills 
and  bankruptcy  expenses,  and  then  for  paying  33V^  per  cent  to  the 
creditors  on  the  attached  lists,  the  memorandum  states  that — 

"The  balance  of  said  sum  will  be  divided  pro  rata  betw^n  the  Chemical 
National  Bank  and  Citizens'  National  Bank  of  New  York,  In  the  ratio  of  f20,- 
000  and  $15,000,  respectively,  but  not  ekceedltig  2S^^  per  cent  of  their  claims. 
Any  surplus  is  to  be  distributed  among  the  credttors  pxo  rata." 

The  agreement  reached  on  February  26th  also  provided  for  a  dis- 
missal of  the  bankruptcy  proceedings.  Accordinglyi  on  March  3d  a 
petition  was  presented  to  the  District  Court  by  the  defendant,  veri- 
fied by  Krauskopf  as  its  president,  stating  that  a  compromise  had 
been  arranged  wijh  all  the  creditors  on  a  basis  of  33V3  P^f  ^^^^'  ^ 
be  paid  in  cash,  and  asking  for  the  dismissal  of  the  bankruptcy  peti- 
tion, which  was  thereupon  granted  by  an  order  which  recites  that  it 
appears  that  all  the  creditors  have  agreed  to  accept  one-third  of  their 
claims.  The  $4,400  note  is  not  specifically  mentioned  in  any  of  these 
documents.  On  the  same  day  on  which  these  court  proceedings  took 
place  the  $4,400  note  matured.  Early  in  the  day  Krauskopf,  who  was 
liable  as  indorser,  had  a  conversation, wi?h  the  same  official  of  the 
Citizens'  Bank  who  was  a  member  of  the  creditors'  committee,  but  it 
does  not  appear  that  this  conversation  was  made  known  to  any  one 
else.  Later,  after  the  granting  of  the  order  of  dismissal,  Krauskopf 
arranged  with  this  same  official  to  take  up,  the  note  by  borrowing 
from  the  bank  the  necessary  funds  on  his  individual  new  note,  se- 
cured by  the  same  collateral.  It  so  happened  that  this  collateral  was 
the  property  of  the  plaintiff  in  this  action,  but  that  part  of  the  trans- 
action vras  with  his  express  consent,  nor  did  he  ever  make  any  claim 
on  account  6i  his  ownership  of  the  collateral  until  after  March  3d, 
although  his  firm,  as  a  merchandise  creditor,  had  taken  part  in  all 
the  proceedings,  Krauskopf 's  new  note  was  not  paid  at  its  maturity, 
except  by  the  sale  of  the  cbllateral,  apd  subsequently  Krauskopf 
executed  to  the  plaintiff  the  cause  of  action  now  sticd  upon.  Mayer 
made  the  payments  to  creditors  called  for  by  the  agreement  of  Feb- 
ruary 26th,  acquired  from  Krauskopf  the  outstanding  shares  of  the 
defendant's  capital  stock,  and  is  now  its  president. 

The  failure  of  either  Krauskopf  or  the  Citizens'  Bank  or  Reiss,  the 
owner  of  the  collateral,  to  disclose  to  the  other  creditors  the  existence 
of  the  $4,400  note  at  the  time  the  compromise  agreement  was  reached, 
is  relied  upon  by  the  defendant  as  a  bar  to  this  action.  It  is  not 
claimed  that  the  proceedings  in  the  District  Court  operated  as  a  tech- 
nical composition  in  bankruptcy.  The  position  is  based  on  a  broader 
doctrine,  which  has  been  expressed  by  the  Court  of  Appeals  in  the 
following  language: 

•The  defendants,  for  defense  to  this  action,  invoked  the  veil-established 
priadple  that  a  crpdltor,  who  is  a  party  to  a  composition  between  a  debtor 
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and  his  creditors,  or  who  assents  thereto,  is  not  permitted  to  make  a  Beciet 
reservation  of  a  part  of  his  claim  from  the  operation  of  the  compromise,  or 
stipulate  foar  a  secret  advantage  over  the  other  creditors.  The  law  exacts  of 
all  the  parties  to  a  composition  the  most  scrnpuloui^  good  faith.  It  enforces  a 
wholesome  morality  and  inculcates  the  principles  of  honest  and  fair  dealing, 
by  defeating  any  advantage  attempted  to  be  gained,  either  by  working  upon 
the  necessities  of  the  debtor  or  by  colluding  with  him.  It  will  not  permit  a 
part  of  debt  withheld  from  the  arrangement  to  be  enforced,  and  it  will  compel 
tlie  cancellation  of  securities  received  in  violation  of  the  principle  of  equality Z*^ 
Almon  V.  Hamilton,  100  N.  Y.  527,  532,  3  N.  B.  580. 

The  principle  so  expressed  was  first  enforced  in  this  state  in  the 
early  case  of  Russell  v.  Rogers,  10  Wend.  473,  478,  479,  25  Am.  Dec. 
574,  576,  where  it  is  said: 

"The  ground  is  that  upon  the  face  of  the  composition  dee^  the  creditor 
assumes  to  compound  for  the.  whole  of  his  demand,  and  the  other  creditors, 
therefore,  have  a  right  to  believe  that  the  sum  set  opposite  his  name  comprise» 
that  amount,  and  to  take  this  fact,  with  others,  into  consideration,  In  formings 
their  Judgment  as  to  the  propriety  of  entering  into  the  arrangement,  and  to 
allow  him  subsequently  to  set  up  a  debt  concealed,  and  in  contradiction  to 
the  face  of  the  deed,  would  be  a  violation  of  good  faith,  and  a  fraud  upon^ 
the  other  creditors." 

The  same  view  w^s  taken  the  next  year  in  chancery^  in  Van  Brunt 
V.  Van  Brunt,  3  Edw.  Ch.  14,  at  page  18,  the  court  saying: 

''Good  faith,  then,  required  that  ea<^  creditor,  coming  into  the  arrangement 
and  professedly  submitting  the  whole  of  his  debt  or  demand  to  its  operation, 
should  be  bound  to  the  full  Extent.  His  example  probably  served  as  an  in- 
ducement to  others  to  subscribe  to  Its  terms,  and  after  holding  out  such  aa 
example,  or  after  professing  to  act  a  generous  part  towards  his  debtor — al- 
though he  might  have  been  the  last  who  actually  signed  the  composition  deed 
— ^he  shall  not  be  permitted,  by  any  private  agreement  with  his  debtor,  to  re- 
serve to  himself  a  part  of  his  debt  or  hold  any  claim  against  him  for  further 
payment,  or  to  stipulate  for  anything  better  in  the  shape  of  security  or  other- 
wise than  other  creditors  receive,  and  with  whom  he  makes  a  common  cause.'^ 

The  doctrine  of  these  cases  had  already  been  developed  in  England. 
Holmer  v.  Viner,  1  Esp.  131;  Britten  v.  Hughes,  5  Bing.  460;  Lei- 
cester V.  Rose,  4  East,  372;  Ex  parte  Sadler  and  Jackson,  15  Ves. 
Jr.  52.  It  has  since  been  frequently  affirmed  and  applied.  Breck  v. 
Cole,  4  Sandf.  79;  Gilmour  v.  Thompson,  6  Daly,  95;  White  v. 
Kuntz,  107  N.  Y.  518,  14  N.  E.  423,  1  Am.  St  Rep.  886;  Hanover 
Nat.  Bank  of  City  of  New  York  v.  Blake,  142  N.  Y.  404,  37  N.  E. 
519,  27  L.  R.  A.  33,  40  Am.  St.  Rep.  607;  Weinstein  v.  Schneider, 
118  Misc.  Rep.  253,  192  N.  Y.  Supp.  897.  The  same  policy  is  ex- 
pressed in  the  Bankruptcy  Act,  under  which  a  formal  composition  in 
bankruptcy  discharges  not  only  the  debts  that  are  proved,  but  all  that 
are  provable.  Sections  14c,  17.  Whether  or  not  it  be  true,  as  stated  in 
Collier  on  Bankruptcy  (12th  Ed.)  vol.  1,  p.  316,  that  "a  practice  of 
compromising  debts  outside  of  the  proceedings  in  bankruptcy,  which 
is  sometimes  attempted  in  an  informal  way,  should  be  condemned,"  it 
cannot  be  intended  that  such  condemnation  should  take  the  form  of 
confirming  a  fraud. 

The  facts  of  the  case  now  under  consideration  bring  it  within  the 
principles  of  the  cases  referred  to,  and  all  liability  of  the  defendant 
arising  out  of  the  execution  of  the  $4,400  note  must  be  considered  tcr- 
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minated  by  the  compromise  of  its  other  debts.  None  of  the  special  cir- 
ctimstances  relied  on  by  the  plaintiff  is  sufficient  to  make  this  case  an 
exception.  Even  if  the  plaintiff's  assignor's  immediate  cause  of  ac- 
tion was  not  upon  the  note  itself,  and  was  not  complete  until  after 
payment  of  the  note  (Blanchard  v.  Blanchard,  201  N.  Y.  134,  94  N.  E. 
630,  37  Lr.  R.  A.  [N.  S.]  783),  so  that  technically  he  was  not  a  credi- 
tor at  the  time  of  the  compromise,  nevertheless  his  claim  depends  up- 
on the  existence  of  the  note  as  a  valid  liability  at  the  time  he  paid  it. 
He  had  full  knowledge  of  everything  that  was  done.  The  bank  could 
well  afford  to  omit  this  note  from  the  compromise,  provided  it  had  a 
satisfactory  understanding  with  the  indorser,  and  it  is  immaterial 
to  this  defendant  whether  Krauskopf  had  consented  to  the  bank's 
course  in  advance  or  whether  he  paid  voluntarily  an  obligation  which 
he  could  have  avoided  on  the  ground  that  the  primary  debtor  had  been 
wrongfully  released. 

Nor  is  the  concealment  of  the  note  from  the  creditors  as  a  group 
affected  by  the  circumstance  that  on  one  of  the  documents  attached 
to  the  petition  of  March  3d  the  figures  "$19,400^'  appear  after  the 
signature  of  the  bank's'  representative.  This  document  is  one  of  sev^ 
eral  of  similar  import,  authorizing  the  creditors'  committee  to  settle 
on  a  basis  of  one-third.  It  does  not  appear  when  it  was  signed  or  to 
whom  it  was  communicated.  At  most  it  conveys  notice  only  to  those 
creditors  who  signed  later  on  the  same  sheet.  If  the  knowledge  of  the 
other  creditors  is  doubtful,  the  burden  of  proof  is  on  the  plaintiff. 
Nole  V.  Abate,  190  App.  Div.  705,  180  N.  Y.  Supp.  299;  Ex  parte 
Sadler  and  Jackson,  15  Ves.  Jr.  52,  57.  The  personal  knowledge  of 
the  bank's  representative  on  the  creditors*  committee  is,'  of  course,  not 
binding  on  the  other  creditors,  in  view  of  the  abundant  testimony 
that  no  claim  was  made  on  the  note  at  the  creditors'  meeting  when  the 
compromise  was  discussed  and  agreed  to.  The  figure  $19,400  was 
not  used  as  a  basis  either  of  settlement  or  of  distribution. 

Finally,  the  plaintiff  contends  that  the  concealment  of  the  note  is 
immaterial :  First,  because  Mayer,  who  advanced  the  money,  learned 
the  facts  and  protected  himself  before  he  made  any  pa)rments;  and, 
second,  because  the  deceit  of  Mayer  is  unavailable  to  this  defendant, 
as  he  was  not  then  one  of  its  officers.  In  both  of  its  branches  this 
argument  overlooks  the  essential  feature  of  the  fraud  complained  of, 
namely,  that  it  is  directed,  not  against  the  debtor,  or  against  some  per- 
son supplying  the  funds  for  settlement,  but  against  the  other  creditors. 
The  decisions  indicate  three  reasons  why  an  agreement  for  preferred 
treatment  injures  the  other  creditors:  First,  if  there  is  a  larger  fund 
available  as  a  source  of  immediate  payment,  all  are  entitled  to  share 
in  it;  second,  when  the  creditors  accept  future  obligations,  they  are 
entitled  to  assurance  that  old  claims  have  been  limited  or  barred; 
third,  even  where  the  creditors  take  only  cash,  and  the  present  distribu- 
tion of  assets  is  equitable,  but  the  business  is  expected  to  continue, 
the  secret  reservation  of  one  claim  for  future  pa3rment  prejudices 
prospective  dealings. 

''By  consenting  to  a  composition  the  majority  of  the  creditors  indl<»te  their 
eonviction  that  it  is  to  the  best  interest  to  forbear  li(inidating  the  debtor's  es- 
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tate.  Liquidation  would  enable  them,  to  have  the  present  cadi  equivalent  of 
hiB  assets  applied  on  his  debts,  bat,  because  the  business  has  possibilities,  be- 
cause new  interests,  with  new  capital,  are  coming  into  it,  or  for  other  reasons, 
they  may  favor  a  composition  that  will  enable  the  business  to  carry  on.  As  a 
result  of  this  proceeding  a  large  corporation,  temporarily  embarrassed,  may 
resume  its  business,  with  such  assets  and  with  such  relief  from  its  liabilities  as 
promise  future  success.  It  thus  goes  back  into  its  own  trade,  seeking  the  credit 
customarily  extended  to  those  engaged  therein  as  a  necessity  to  a  continuation 
of  its  business.  *  *  *  It  is  only  fair  that  the  new  creditors  should  be  al- 
lowed to  deal  with  the  debtor  on  the  safe  assumption  that  the  total  amount  of 
its  indebtedness  has  been  reduced,  as  indicated  by  the  proceedings  in  the 
bankruptcy  court  Otherwise  it  could  not  obtain  new  credit,  and  the  entire 
plan  would  be  faulty  and  doomed  to  failure."  Jacobs  y.  Fenstersto:?k,  118 
Misc.  Rep.  266,  270,  271,  193  N.  Y.  Supp.  827,  830. 

If  entirely  new  creditors  are  entitled  to  protection,  even  more  are 
thofee  whose  expectation  of  future  trade  has  undoubtedly  been  a  factor 
in  securing  the  consent  to  compromise  past  debts.  Their  course,  when 
based  on  sound  judgment,  tends  to  promote  commerce  and  general 
prosperity. 

A  defense  to  this  action  having  been  established,  a  verdict  is  directed 
for  defendant  pursuant  to  the  stipulation  at  the  close  of  the  trial. 

Judgment  accordingly. 


ai8  Misc.  Bep.  763) 

ELLIS  V.  KELSEY  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1922.) 

1.  Bastards  es»3— Admitted  dauoHter  presumed  to  be  legitimate. 

In  an  action  to  be  adjudged  the  heir  of  a  decedent,  involving  an  issue 
as  to  whether  the  i/iainti/*  was  a  legitimate  child  of  the  decedent.  In 
which  it  was  conceded,  and  the  evidence  was  clear  and  uncontradicted, 
that  the  plaintiff  was  the  decedent's  child,  there  was  a  strong  legal  pre- 
sumption of  legitimacy,  which  was  conclusive,  in  the  absence  of  evidence 
rebutting  such  presumption. 

2.  Marriage  <s;;940(7)^Evldenoe  of  oohabitatlos  held  to  oreate  presumption  that 

plaintiff's  father  and  mother  were  married  according  to  the  laws  of  other 
country. 

In  an  action  to  be  adjudged  the  heir  of  a  decedent,  involving  an  issue 
as  to  whether  the  plaintiff  was  the  decedent's  legitimate  child,  evidence 
that  plaintiff's  mother  and  the  decedent  cohabited  together  in  England  in 
a  relation  apparently  matrimonial  before  they  came  to  the  United  States, 
that  the  decedent  recognized  the  mother  as  his  wife,  and  exercised  cus- 
tody and  control  over  the  plaintiff  consistent  only  with  legitimacy,  held 
to  create  the  presumption  that  the  mother  and  the  decedent  were  mar- 
ried according  to  the  laws  of  England.     . 

3.  Evidence  ^=s>8l— Law  of  other  country  presumed,  In  absenoe.  of.  proof  tp 

contrary,  to  be  similar  te  that  of  this  country^ 

In  an  action  to  be  adjudged  th^  heir  of  a  decedent,  involving  an  issue 
as  to  whether  the  plaintiff  was  a  legitimate  child  of  the  decedent,  and 
as  to  whether  the  plaintiff's  mother  and  the  decedent  were  married  ac- 
cording to  the  laws  of  other  cotmtrj^,  in  whicli  there  was  evidence  creat- 
ing a  presumption  that  the  plaintiff^s  mother  and  the  decedent  were  mav^ 
ried  according  to  the  laws  of  Knpjland.  it  will  be  presuiped,  in  the  absence 
,  of  proof  to  the  contrary  that  the  English  law  in  regard  to  marriage  is 
similar  to  that  of  this  country. 
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4.  Marrlaiiie  4B»50(5)«>-Evkl6noe  Held  H  establtali  eoniiiM  law  m«rrla||«. 

In  an  action  to  be  adjudged  the  heir  of  a  decedent,  involylng  an  issue, 
as  to  whether  the  plaintiff  was  a  legitimate  child  of  the  decedent,  evi-^ 
dence  held  to  prove  that  the  plaintiffs  mother  and  the  decedent  went 
throagh  some  form  of  marriage  ceremony  and  lived  together  as  husband 
and  wife,  in  the  belief  thiit  tt^^  had  gone  throu^  a  valid  marriage  cere- 
mony, and  that  therefore,  there  was  a  conunon-law  marriage. 

5.  Marriage  ^3»22 — Cohabit;atioii  at  husband  and  wife*  In  belief  that  a  valid  mar- 

riage ceremony  liad  been  performed,  held  to  establish  valid  common-law  mar- 
riage. 

Where  alleged  husband  and  wli^e  went  through  some  form  of  marriage 
ceremony,  and  thereafter  cohabited  and  lived  together  as  husband  and 
wife,  in  the  belief  that  they  had  gone  through  a  valid  marriage  ceremony, 
there  was  a  valid  common-law  marilage. 

6.  Executors  and  administrators  ^=9513(10)— Beneficiary  under  will,  not  cited  In 

proceedings  for  settlement  of  executor's  accounts,  not  barred  from  recover- 
ing her  Interest  by  the  avrrogate's  tfeoree. 

Where  plaintiff,  who  was  entitled  to  take  under  a  wUl,  as  the  h^r  of  a 
named  legatee,  was  not  cited  in  proceedings  for  the  settlement  of  the  ex- 
ecutor's accounts,  was  given  no  notice  of  such  proceeding,  and  was  not 
mentioned  in  the  decree  settling  the  accounts,  though  she  was  known  to  ne 
the  daughter  of  such  legatee,  she  was  hot  barred  by  the  sarrogate's  decree 
settling  the  accounts  from  recovering  her  interest  In  an  action  to  be  ad- 
Judged  the  sole  heir  of  the  named  legatee  and  for  an  accounting. 

7.  Executors  and  administrators  ^=:>3 1 4 (5 X— Beneficiary  held  not  barred  by  laches 

from  suing  to  recover  Interest,  notwithstanding  prior  settlement  of  execu- 
tor's aocoantSi 

Beneficiary  under  will,  who  did  not  Isnow  of  her  rights  until  informed 
thereof  by  an  attorney  in  1915.  was  not  barred  by  laches  from  bringing 
an  action  in  1916  to  recover  her  interest,  though  the  executor's  accounts 
were  settled  in  1910. 

Action  by  Lotrise  Ellis  against  Anna  Maria  Kelsey  and  others. 
Judgment  for  plaintiff. 

Medina  &  Sherpick  and  Davis,  Syitimes  &  Schreiber,  all  of  New 
York  Gity  (Eugene  A.  Sherpick,  of  Brooklyn,  and  Harry  H.  Thurlow, 
of  New  York  City,  of  counsel),  for  plaintiff. 

Harold  Swain,  of  New  York  City,  for  defendants. 

BURR,  J:  Plaintiff  prays  to  be  adjudged  the  sole  heir  of  George 
M.  Chapman,  deceased,  and  for  an  accounting.  George  M.  Chap- 
man died  September  30,  1887,  leaving  a  larg:e  amount  of  real  prop* 
erty  in  Mianhattan  and  Brooklyn,  and  also  leaving"  a  will,  which  was 
duly  probated  in  the  Surrogate's  Court  of  New  York  County,  where- 
by he  left  the  bulk  of  his  property  to  his  illegitimate  son,  Hawley 
Chapman,  and  the  latter's  wife,  Cora  Chapman;  and  to  the  survivor, 
with  the  remainder  to  their  children,  if  any.  This  will  makes  no  pro-^ 
vision  in  case  Hawley  and  Cora  Chapman  should  die  without  children, 
and  there  will  be  an  intestacy  in  such  event.  Hawley  and  Cora  Chap- 
man are  still  living,  however,  and  the  will  of  Geoi^  M;  Chapman  and 
the  question  of  who  will  be  entitled  to  the  fee  in  his  realty  oh  the 
death  of  Hawley  and  Cora  Chapman  without  children  is  not  in  issue 
in  this  action. 

Hawley  Chapihan,  by  deed  executed  in  1890,  conveyed  all  his  in- 
terest in  the  estate  of  Geoige  M.  Chapman  to  his  mother  Louise  W. 
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Wyeth,  who  was  also  known  as  Louise  W.  Chapman,  and  who  died 
in  1890,  leaving  a  will,  which  was  duly  probated  in  the  Surrogate's 
Court  of  Kings  County,  whereby  she  devised  and  bequeathed  all  her 
property  to  the  Title  Guarantee  &  Trust  Company,  in  trust  to  apply 
the  income  for  the  support  of  her  son,  Hawley  Chapman,  and  any 
children  he  might  have,  and,  in  the  event  there  should  .be  any  surplus, 
then  to  those  persons  who  would  be  the  heirs  of  George  M.  Chapman, 
deceased,  in  case  he  had  not  died  before  the  testatrix,  but  should  have 
died  at  the  same  time  with  her,  and  in  the  same  proportion  that  they 
would  inherit  from  him  under  the  laws  of  the  state  of  New  York. 

Julia  A-  Chapman,  the  sister  of  George  M.  Chapman,  died  in  1906, 
leaving  a  will,  which  was  duly  probated  in  the  Surrogate's  Court  of 
Westchester  County,  whereby  she  left  the  sum  of  $6,000  to  the  Title 
Guarantee  &  Trust  Company  in  trust  for  the  support  of  Hawley  Chap- 
man, and  also  devised  and  bequeathed  all  of  her  right,  title,  and  in- 
terest in  the  real  estate  owned  by  George  M.  Chapman  at  the  time  of 
his  death  and  her  residuary  estate  to  certain  of  the  defendants  in  this 
action.  The  defendant  Samuel  Keeler  duly  qualified  as  the  executor 
of  Julia  A.  Chapman,  deceased,  and  his  account  as  such  executor  was 
duly  settled  by  a  decree  of  the  Surrogate's  Court  of  Westchester 
County  entered  December  7,  1910.  Samuel  Keeler  also  duly  qualified 
as  the  executor  of  Louise  W.  Wyeth.  who  was  also  known  as  Louise 
W.  Chapman,  and  afterwards  filed  his  accounts  as  such  executor, 
which  were  duly  settled  by  decrees  of  the  Surrogate's  Court  of  Kings 
County  entered  July  29  and  November  21,  1912.  and  pursuant  thereto 
he  paid  over  all  moneys  in  his  hands  to  the  Title  Guarantee  &  Trust 
Company  as  tiiistee.  The  latter  company  also  filed  its  account,  which 
was  duly  settled  by  a  decree  of  the  said  Surrogate's  Court  entered  on 
April  25,  1913,  and,  pursuant  to  said  decree,  surplus  moneys  amount- 
ing to  $13,011.28  were  distributed  to  the  defendants  in  this  action. 
Plaintiff  was  not  cited  in  any  of  said  accounting  proceedings,  nor  did 
she  receive  notice  thereof,  nor  was  she  mentioned  in  the  decree  set- 
tling said  accounts.  Since  said  distribution  there  has  been  a  large 
accumulatiofi  of  income  after  the  support  of  the  said  Hawley  Chap- 
man, as  to  which  an  accounting  is  also  demanded  by  plaintiff  in  this 
action. 

The  plaintiff  claims  to  be  the  legitimate  daughter  of  George  M. 
Chapman  and  Jane  Compton  Wells,  and  the  sole  heir  of  George  M. 
Chapman,  and  the  person  who  would  be  his  heir  if  he  had  died  at 
the  time  Louise  W.  Chapman  died  in  1890.  The  defendants,  while 
conceding  that  plaintiff  is  the  daughter  of  George  M.  Chapman,  deny 
any  marriage  between  George  M.  Chapman  and  Jane  Compton  Wells, 
and  deny  that  the  plaintiff  is  the  legitimate  daughter  of  George  M. 
Chapman.  Defendants  claim  the  rig^ht  to  share  in  the  estate  of  Louise 
W.  Chapman  as  devisees  of  Julia  Chapman,  the  sister  of  George  M. 
Chapman,  and  as  descendants  of  Fannie  Chapman  Beers,  the  half-sister 
of  George  M.  Chapman.  The  defendants,  in  denying  that  plaintiff  is 
the  legitimate  child  of  George  M.  Chapman,  also  claim  the  benefit  of 
an  adjudication  in  a  suit  to  construe  the  will  of  George  M.  Chapman, 
wherein  there  was  in  the  complaint  an  allegation  as  to  who  were  the 
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heirs  of  Geoi^  M.  Chapman,  followed  by  a  finding  that  such  heirs 
did  not  include  the  plaintiff.  The  defendants  also  allei^  that  the  plain- 
tiff has  been  guilty  of  laches  and  has  by  her  conduct  estopped  herself 
from  now  claiming  as  an  heir  of  George  M.  Chapman  the  moneys 
which  the  Title  Guarantee  &  Trust  Company,  as  trustee  of  Louise  W. 
Chapman,  has  already  paid  to  the  persons  it  believed  to  be  the  heirs 
of  George  M.  Chapman,  deceased. 

It  is  admitted  by  all  the  parties  to  this  action  that  Louise  Wyeth 
Chapman,  the  mother  of  Hawley  Chapman,  was  never  married  to 
Geo^-ge  M.  Chapman.  Julia  Chapman,  deceased,  the  sister  of  George 
M.  Chapman,  Qiade  an  affidavit  regarding  this  plaintiff  (in  evidence  in 
this  case),  which  was  filed  in  connection  with  the  transfer  tax  proceed- 
ings on  his  estate  in  1888,  as  follows: 

"Louise  G.  IHIis  was  the  daughter  of  deceased,  and  from  the  time  of  her 
Urtb  and  until  the  death  of  the  ahove-named  deceased,  a  period  of  over 
40  years,  to  my  personal  knowledge,  said  deceased  stood  to  her  In  the  mutually 
h^d  relationship  of  parent" 

[1]  It  being  conceded  on  the  trial,  and  the  evidence  being  clear  and 
uncontradicted,  that  the  plaintiff, ^Louise  Ellis,  is  the  daughter  of 
George  M.  Chapman,  a  strong  presumption  of  her  legitimacy  imme- 
diately arisen,  and  in  the  absence  of  evidence  rebuttingf  such  presump- 
tion of  law  it  is  conclusive.  Caujolle  v.  Ferrie,  23  N.  Y.  90;  In  re 
Matthews'  Estate,  153  N.  Y.  443,  47  N.  E.  901 :  Matter  of  Biersack, 
96  Misc.  Rep.  161,  159  N.  Y.  Supp.  519;  affd.,  179  App.  Div.  916, 
165  N.  Y.  Supp.  1077.  In  Caujolle  v.  Ferrie,  supra,  a  decree  of  the 
surrogate  granting  letters  to  one  John  P.  Ferrie  as  the  legitimate  son 
of  Jeanne  Du  Lux,  deceased,  was  affirmed,  and  the  presumption  of 
his  legitimacy  was  sustained  against  a  reputation  at  the  time  of  the 
child's  birth  that  the  parents  were  not  married,  a  separation  of  the 
parents  very  shortly  after  the  birth,^  and  no  correspondence  between 
them  for  the  remaining  years  of  his  father's  life,  the  abandonment 
of  the  child  by  both  parents  for  12  years,  the  use  by  the  mother  of  her 
maiden  name,  and  the  designation  by  her  of  the  child  as  her  nephew. 
Davies,  J.,  said  (23  N.  Y.  at  pages  95,  107  and  108): 

"It  beinjT  shown  and  conceded  that  the  respondent  was  the  son  of  the  de- 
cedent, he  was  entitled  to  the  letters.  The  presnmptlon  of  the  law  was  that 
he  was  her  legitimate  son,  and  those  who  assume  the  fact  of  illegitimacy  have 
cast  upon  them  the  onus-  of  establishing  it  *  *  *  The  law  is  unwilling 
to  bastardize  children,  and  throws  the  proof  on  the  party  who  aUeges  illegiti- 
macy, and,  in  the  absence  of  evidence  to  the  contrary,  a  child  eo  nomine  is 
therefore  a  legitimate  child.  ♦  •  ♦  The  presumption  and  the  charity  of 
the  law  are  In  his  favor,  and  those  who  wish  to  bastardize  him  must  make 
out  the  fact  by  clear  and  irrefragable  proof." 

[2,3]  It  appears  from  the  evidence  in  this  case  that  sometime  in 
1840  George  M.  Chapman  and  Jane  Compton  went  to  Gretna  Green  in 
Scotland,  and  there  went  through  a  marriage  ceremony ;  that,  relying 
upon  that  marriage  ceremony,  they  lived  together  as  man  and  wife  in 
York  and  in  London,  Eng. ;  that  as  a  result  of  this  union  plaintiff  was 
bom  about  1842;  that  in  1847  Mr.  and  Mrs.  Chapman,  with  the  plain- 
li!?,  came 'to  America,  George  M.  Chapman  arriving  with  Mr.  Gunn, 
195N.Y.S.— 9 
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an  uncle  of  plaintiflF  on  her  father's  side,  and  Mr.  Mason,  an  uncle 
of  plaintiff  on  her  mother's  side,  on  the  Britannia  at  Boston,  and  plain- 
tiff, listed  as  Miss  Sarah  Chapman,  and  her  mother,  listed  on  the  pas- 
senger list  as  Mrs.  Jane  Chapman,  came  on  the  Audubon,  arriving  in 
New  York  October  4,  1847.  The  passenger  lists  filed  in  the  custom 
house  and  printed  in  the  New  York  Herald,  offered  and  received  in 
evidence,  corroborate  this  testimony  of  the  plaintiff.  That  George  M. 
Chapman  and  Jane  Compton  thereafter  lived  in  Brooklyn  as  man  and 
wife  in  the  same  home  with  Eunice  Chapman  and  Tulia  Chapman,  the 
mother  and  sister,  respectively,  of  George  M.  Chapman.  Plaintiff's 
mother  was  known  and  introduced  by  George  M.  Chapman's  mother 
and  sister  as  George's  wife.  They  all  continued  to  live  together  until 
about  1855-1856  when  they  separated.  His  wife  was  stricken  with 
brain  fever,  and  was  removed  to  a  farm  owned  by  George  M.  Chap- 
man in  Flanders,  N.  J.,  while  the  daughter,  this  plaintiff,  continued 
to  live  with  her  father,  his  mother,  and  sister  at  their  Brooklyn  home, 
when  she  was  not  attending  the  boarding  school  to  which  her  father 
sent  her. 

George  M.  Chapman  admitted  the  Gretna  Green  marriage  and  the 
birth  of  the  plaintiff  in  England  tb  Mrs.  Houghton,  one  of  the  wit- 
nesses called  by  plaintiff.  The  testimony ,  also  shows  that  in  1841, 
subsequent  to  the  Gretna. Green  marriage,  Jane  Compton  Wells,  then 
Jane  Chapman,  inherited  £400,  and  that  this  amount  was  turned  over 
by  her  to  her  husband,  George  M.  Chapman,  who  gave  a  receipt  there- 
for, a  copy  of  which  was  produced ;  the  original  having  been  burned 
with  other  papers  of  the  plaintiff  stored  in  the  attic  of  one  of  George 
M.  Chapman's  houses  in  St.  Mark's  place,  Brooklyn,  in  1885.  It  also 
appears  from  the  evidence  that  prior  to  coming  to  America  the  plain- 
tiff's uncle.  Mason,  desired  to  adopt  her  and  that  her  mother  was  will- 
ing he  should  do  so,  but  that  George  M.  Chapman  refused  his  consent. 
In  that  part  of  a  letter  identified  as  the  handwriting  of  Jane  Chapman, 
she  writes  the  Masons  that  her  husband  will  not  allow  the  adoption, 
and  signs  her  name  "J-  Chapman,"  and  in  the  postscript  to  the  letter 
identified  as  in  the  handwriting  of  George  M.  Chapman  he  states  he 
incloses  £7  "which  Mrs.  Chapman  says  you  have  disbursed  for 
Louise." 

The  plaintiff  testified  to  the  contents  of  certain  letters  which  were 
written  by  George  M.  Chapman  to  her  mother's  Engrlish  relatives  just 
after  George  M.  Chapman  and  his  wife  and  child  came  to  this  country 
in  1847,  which  plaintiff  testified  had  been  given  to  her  by  these  rela- 
tives in  1882  and  had  been  stored  with  her  other  papers  in  the  St. 
Mark's  place  residence.  These  letters  described  the  voyage  from  Lon- 
don to  New  York  in  detail  and  told  how  the  writer  had  to  keep  the  peace 
between  his  wife  and  his  sister  concerning  the  method  of  bringing  up 
the  plaintiff,  and  gave  details  of  their  home  life  and  surroundings  and 
a  brief  reference  to  the  writer's  business.  The  evidence  shows  that 
George  M.  Chapman  and  the  plaintiff's  mother  cohabited  together  in 
England  from  1840  to  1847  as  man  and  wife,  or  in  the  language  of 
the  authorities,  *^in  a  relation  apparently  matrimonial,"  and  that 
George  M.  Chapman  recognized  her  as  his  wife  and  exercised  cus- 
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tody  and  control  over  their  child  only  consistent  with  legitimacy. 
From  this  evidence  there  arises  a  presumption  that  they  were  married 
according  to  the  laws  of  England,  and  inasmuch  as  there  is  no  proof 
to  the  contrary  there  is  a  further  presumption  that  the  English  law  in 
regard  to  marriage  is  similar  to  our  own.  Hynes  v.  McDermott,  91 
N.  Y.  451,  43  Am.  Rep.  677;  Townsend  v.  Van  Buskirk,  33  Misc. 
Rep.  287,  68  N.  Y.  Supp.  512. 

[4,  6]  Assuming,  however,  that  the  evidence  does  not  clearly  es- 
tablish a  valid  marriage  at  Gretna  Green  and  that  the  evidence  of  co- 
habitation and  recognition  is  not  sufficient  to  raise  a  presumption  of 
a  valid  ceremonial  or  other  marriage  tmder  the  English  laws,  yet  all 
of  this  evidence  does,  it  seems  to  me,  establish  that  the  parties  went 
through  some  form  of  marriage  ceremony  in  1840,  and  lived  together 
as  man  and  wife  from  that  time  until  they  came  to  this  country  in 
1847  in  the  belief  that  they  had  gone  through  a  valid  marriage  cere- 
mony. It  would  seem  to  follow  that  at  the  time  they  came  to  New  Yoric 
state  in  1847  they  believed  themselves  to  be  man  and  wife,  which  es- 
tablishes the  consent  that  is  alone  necessary  to  establish  a  common-law 
marriage.  CaujoUe  v.  Ferrie,  23  N.  Y.  90,  106.  In  Caujolle  v.  Ferrie, 
supra,  decided  in  1861,  a  clear  definition  of  a  common-law  marriage 
is  given  (23  N.  Y.  106): 

"Tbe  principles  of  the  common  law  regulating  marriage  in  tbis  'state  are 
few  and  simple.  To  render  it  legal  and  valid,  no  ceremony,  no  solemnissationi 
by  minister,  priest  or  magistrate,  are  required.  Consent  of  the  parties  is  the 
only  requisite,  and  the  marriage  contract  is  complete  when  there  Is  a  full,  free, 
and  mutual  consent  by  the  parties  capable  of  contracting,  even  when  such  con- 
sent is  not  followed  by  cohabitation.'* 

Sec,  also,  Jackson  ex  dem.  Dies  v.  Winne,  7  Wend.  47,  22  Am.  Dec. 
563;  Matter  of  Se^our,  113  Misc.  Rep.  421,  185  N.  Y.  Supp.  373; 
Matter  of  Biersack,  supra. 

Furthermore,  plaintiff  offered  documentary  and  other  evidence 
showing  cohabitation,  acknowledgment,  declarations  (oral  and  writ- 
ten), conduct,  repute,  reception  among  relatives  and  neighbors, -and 
admissions  covering  the  period  subsequent  to  1847,  when  George  M. 
Chapman,  Jane  Chapman,  and  Louise  Chapman,  the  plaintiff,  were 
living  in  this  state.  Cramsev  v.  Sterling,  111  App.  Div.  568,  97  N.  Y. 
Supp.  1082;  aflFd.,  188  N.  Y.  602,  81  N.  E.  1162;  Davidson  v.  Ream, 
178  App.  Div.  362,  164  N.  Y.  Supp.  1037;  Matter  of  Gamer's  Estate, 
59  Misc.  Rep.  116,  123,  112  N.  Y.  Supp.  212;  Matter  of  TerwiIHger's 
Estate,  63  Misc.  Rep.  479,  118  N.  Y.  Supp.  424;  Matter  of  Biersack, 
supra;  Matter  of  Sejrmour,  supra.  PlaintiflF  testified  that  she  and  her 
mother  Jived  with  Eunice  and  Julia  Chapman,  the  mother  and  sister 
of  George  M.  Chapman,  on  Colonade  road,  Columbia  Heights,  for 
about  a  year;  then  for  a  short  while  on  Fulton  street,  and  at  No.  68 
Willow  street,  and  from  1849  to  1885  at  No.  66  Willow  street,  corner 
of  Pineapple  street,  and  the  Brooklyn  directories  from  1847  to  1855 
in  evidence  show  that  George  M.  Chapman  resided  at  these  addresses 
during  this  time. 

From  the  testimony  of  the  witness  Houghton  it  appears  that  George 
M.  Chapman  stated  that  "he  returned  to  London  and  brought  back 
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With  him  his  wife  and  dirir  daughter  Louise,  and  that  they  all  lived 
together  in  the  Brooklyn  house,"  and  that  he  frequently  spoke  of  Jane 
Chapman  as  his  wife  and  the  plaintiff  as  his  daughter.  Plaintiff  testi- 
fied that  Eunice  and  Julia  Chapman  introduced  her  mother  to  neigh- 
bors and  relatives  as  "Mrs.  Chapman"  and  as  "George's  wife,"  and 
Julia  Chapman,  the  sister  of  George  M.  Chapman,  made  a  declaration 
under  oath  (previously  referred  to)  that  George  M.  Chapman  had  for 
a  period  of  over  40  years  recognized  the  pliaintiff  as  his  daughter,  all 
of  which  was  received  as  competent  and  admissible  as  pedigree  evi- 
dence. 22  C.  J.  250-253;  Chamberlain  v.  Chamberlain,  71  N.  Y.  423; 
Matter  of  Kennedy,  82  Misc.  Rep.  214,  143  N.  Y.  Supp.  404.  Jane 
Chapman,  according  to  the  evidence,  always  carried  a  watch  which 
bore  the  inscription,  "Jane  Chapman,  68  Willow  street,"  which  Eunice 
Chapman,  the  mother  of  George,  had  often  seen.  A  minature  paint- 
ing of  the  plaintiff  and  her  mother,  having  at  the  foot  thereof  the  in- 
scription, ''Madame  G.  M.  Chapman  et  sa  fiUe,"  stood  in  the  front 
room  of  the  Willow  street  house  from  1849  to  1855,  This  was  while 
George  M.  Chapman,  Jane  Chapman,  the  plaintiff,  and  Eunice  Chap- 
man and  the  mother  of  George  lived  together.  George  M.  Chapman 
also  made  a  written  admission  that  plaintiff  was  his  daughter  on  the 
flyleaf  of  a  prayer  book  used  by  plaintiff  from  1851  to  1855  in  a  pew 
in  St.  Ann's  Church  in  Brooklyn,  which  pew  was  used  and  occupied 
by  Eunice  and  Julia  Chapman,  .Jane  Chapman,  and  the  plsuntiff.  The 
inscription  in  the  prayer  book  is  in  the  handwriting  of  George  M. 
Chapman,  and  reads:  "To  Louise  from  her  Papa,  G.  M.  C,  1851. 
Louise  C.  Chapman."  I  think  under  the  circumstances  this  is  an  ad- 
mission not  only  that  plaintiff  was  his  daughter  but  that  she  was  his 
legitimate  daughter  and  that  he  recognized  and  accepted  her  as  such. 
The  plaintiff  is  corroborated  not  only  by  documents,  but  also,  as 
already  stated,  by  two  disinterested  witnesses.  Mrs.  Richard  Flagg 
testified  to  the  effect  that  at  Amesbury  in  September,  1883,  and  at  the 
Seventy-Seventh  street  house  in  this  city  about  Christmas  of  the  same 
year,  George  M.  Chapman  admitted  that  he  had  married  Jane  Chap- 
man under  the  New  York  laws.  He  said  at  Amesbury,  according  to 
this  witness,  during  the  course  of  a  conversation  with  her  aunt:  "I 
simply  deny  that  the  Scotch  marriage  was  legal.  I  married  Jane  by 
New  York  laws."  She  further  testified  that  during  this  period  George 
M.  Chapman  was  ill  in  the  Seventy-Seventh  street  house.  She  paid 
a  visit  to  him  with  her  aunt,  Minnie  Bartlett,  and  during  this  visit  he 
said  to  her  aunt  in  the  course  of  a  conversation  that  be  did  not  know 
about  the  common-law  marriage  (under  the  laws  of  New  York)  until 
he  learned  it  from  a  lawyer  he  had  consulted  some  time  in  the  '70*s 
when  he  was  going  to  make  a  will  and  an  agreement  in  favor  of  his 
wife  Jane.  The  witness  testified  that  Jane  Chapman  and  Louise,  the 
plaintiff,  were  there  in  the  Seventy- Seventh  street  house  at  the  time. 
Witness  further  testified  she  had  always  known  plaintiff's  mother  as 
Mrs.  Chapman,  and  that  on  this  occasion  George  M.  Chapman  told  her 
aunt,  Minnie  Bartlett,  in  the  presence  of  witness,  that  his  wife  was 
there  taking  care  of  him.  Jane  Chapman  on  this  occasion  showed  to  her 
aunt  and  to  the  witness,  in  the  presence  of  George  M.  Chapman,  the 
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original  receipt  given  by  him  to  his  wife  for  the  £400  which  she  had 
loaned  him  many  years  before. 

Mrs.  Houghton,  another  witness  for  plaintiff,  testified  that  in  the 
year  1883  Mr.  Chapman  visited  her  home  and  that  she  heard  him  tell 
the  witness'  stepmother,  Mrs.  Gildersleeve,  that  his  physician  said  his 
health  was  in  a  precarious  condition;  that  he  had  taken  a  house  in 
Seventy-Seventh  street,  near  Madison  avenue,  and  that  he  had  sent 
for  his  vnfe  and  their  daughter,  Louise  Bllis  (plaintiff  herein),  and 
his  granddaughter,  Grace  Ellis  (daughter  of  this  plaintiff),  and  his 
sister,  Julia  Chapman,  to  come  and  live  with  him  and  take  care  of  him ; 
that  his  lawyer  had  advised  him  some  years  bef oi'e  to  get  a  release 
from  his  wife,  so  that  he  could  dispose  of  his  real  estate;  and  that 
he  had  secured  this  release  from  his- wife  in  return  for  his  agreement 
to  leave  her  a  yearly  income  and  to  leave  her  a  large  amount  in  his 
will.  This  conversation  took  place  at  the  residence  of  the  witness' 
stepmother  at  No.  328  West  Twenty-Second  street.  New  York  City. 
On  another,  occasion,  between  the  beginning  of  1883  and  the  end  of 
1885»  a  message  came  to  Mrs.  Gildersleeve  that  the  Chapmans  wanted 
to  see  her  at  their  home  in  Seventy-Seventh  street.  Witness  went 
with  her  stepmother  to  the  house,  and  they  were  taken  to  Mr.  Chap- 
man's bedroom,  where  he  was  lying  in  bed  ill.  Julia  Chapman,  his 
sister,  took  them  there.  Mr.  Chapman  talked  about  Louise  and  her 
mother  being  then  ill  in  the  house.  He  talked  about  a  $10,000  note 
which  he  had  given  Louise  in  consideration  of  the  £400  legacy  given 
him  by  his  wife,  Louise's  mother,  in  England  shortly  after  their  mar- 
riage. In  explaining  about  this  note  to  Mrs.  Gildersleeve,  the  witness 
heard  Mr.  Chapman  tell  how  he  and  Jane  had  eloped  to  Gretna  Green, 
and  bow  they  were  married  there,  and  how  they  returned  to  London 
and  lived  with  Jane's  uncle,  Volney  Gunn.  and  that  Louise  was  bom 
to  them  there;  that  a  year  or  so  later  his  wife,  Jane  had  a  legacy  of 
1400;  that  this,  under  the  law  of  England,  was  given  to  him  as  Jane's 
husband,  and  that  he  had  used  a  part  of  this  money  to  buy  an  inter- 
est in  a  New  York  firm  which  he  then  represented  in  London  and 
Paris ;  that  owing  to  business  troubles  he  was  ordered  to  New  York, 
took  a  house  in  Brooklyn,  and  sent  for  his  mother  and  sister  from 
Auburn,  N.  Y.,  and  how  he  then  returned  to  London,  and  brought 
back  with  him  his  wife  and  their  daughter  Louise,  and  that  they  all 
lived  together  in  the  Brookl3m  house.  After  talking  with  Mr.  Chap- 
man, her  stepmother  took  the  witness  to  Mrs.  Chapman's  room,  where 
they  found  Mrs.  Chapman  and  her  daughter  Louise.  On  another  oc- 
casion during  this  period  Mr.  Chapman  called  at  the  home  of  the  wit- 
ness' father,  and  when  he  was  speaking  about  Louise  Ellis,  his  daugh- 
ter, he  stated  how  much  better  it  would  have  been  if  his  daughter 
Louise  had  been  a  boy,  so  that  she  could  help  him  in  managing  his 
business,  and  she  also  testified  that  Miss  Julia  Chapman,  who  was 
Mr.  Chapman's  sister  often  came  to  the  witness'  home,  and  often  spoke 
affectionately  of  Louise  Ellis  as  her  niece. 

The  testimony  of  these  witnesses  is  clear  and  convincing.  An  ef- 
fort was  made  to  discredit  or  weaken  their  testimony,  and  to  show 
that  George  M.  Chapman  never  lived  at  Seventy-Seventh  street  at 
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any  time  during  the  period  joi  1883  to  1885.  Plaintiff  introduced  a 
letter  written  by  George  M.  Chapman  from  some  ille^ble  address  in 
Seventy-Seventh  street  on  May  15,  1885.  The  plaintiflF  testified  to 
the  exact  location  of  this  house  on  the  north  side  of  Seventy-Seventh 
street,  three  doors  west  of  Madison  avenue,  and  that  it  was  leased  by 
George  M.  Chapman  from  a  Mr.  Kirby,  the  owner.  As  against  this 
evidence  there  is  the  uncorroborated  testimony  of  Mrs.  Cook  that 
George  M.  Chapman  never  lived  on  Seventy-Seventh  street  during  the 
period  1883  to  1885.  The  letter  of  May  15,  1885,  above  referred  to, 
was  introduced  to  refute  her  testimony.  The  testimony  of  Mrs..  Cook 
was  clearly  biased,  her  memory  was  tmreliable,  and  altogether  it  im- 
pressed me  as  untrustworthy.  Although  she  had  been*  married  twice, 
she  was  unable  to  remember  the  name  of  her  first  husband,  nor  did  she 
remember  the  date  of  her  marriage,  or  the  names  or  the  date  of  birth  of 
her  twin  children  buried  in  the  Chapman  plot.  The  official  records 
proved  her  memory  to  be  remarkably  defective,  to  say  the  least. 

George  M.  Chapman  was  apparently  content  with  his  wife  and  en- 
tertained no  doubts  as  to  the  legality  of  his  marriage  until  he  desired 
the  possession  of  another  woman.  Like  King  Henry  the  Eighth,  he 
then  began  to  have  "conscientious  scruples."  But  as  in  the  King's 
case,  so  with  Chapman,  it  was  not  really  that  doubt  as  to  his  marriage 
"has  crept  too  near  his  conscience,"  but  rather  th^t  "his  conscience 
has  crept  too  near  another  lady."  About  1855-1856  Chapman  put 
away  his  wife,  Jane  Compton,  to  take  up  with  Louise  Wyeth,  a  woman 
to  whom  it  is  conceded  he  was  never  married.  He  supported  and 
maintained  his  wife  until  his  death,  but  he  transferred  his  affections 
and  his  company  to  Louise  Wyeth,  with  whom  he  continued  to  live 
until  shortly  before  his  death,  when  we  find  him  in  precarious  health 
aeain  living  with  his  wife,  Jane  Compton,  and  her  daughter,  this 
plaintiff,  at  the  home  in  Seventy-Seventh  street.  I  believe  it  is  clear 
from  the  evidence  in  this  case  that  he  deliberately  refrained  from  en- 
tering into  a  marriage  with  Louise  Wyeth,  by  whom  he  had  two  chil- 
dren. Hawley  Chapman  being  the  only  one  living,  because  he  realized, 
and  had  been  advised  by  his  lawyer,  that  he  was  lawfully  married  to 
Jane  Compton  not  only  under  the  laws  of  England,  but  also  under 
the  laws  of  the  state  of  New  York.  When  Tane  Compton  consulted 
Governor  Straw  of  New  Hampshire  in  1872  regarding  a  divorce, 
Chapman  quickly  entered  into  a  written  agreement  to  pay  her  $40  per 
month  and  to  provide  for  her  in  his  will.  He  had  lived  with  her  as 
man  and  wife  in  England  from  1840  to  1847  and  in  the  city  of  Brook- 
lyn from  1847  to  1855.  He  had  recognized  and  held  her  out  as  his 
wife.  He  had  recoenized  and  brought  up  their  child,  this  plaintiff, 
and  educated  her.  He  had  lived  for  years  with  them  in  the  same  home 
in  which  his  mother  and  his  sister  lived,  and  when  Tane  Compton  died 
she  was  buried  by  the  side  of  her  husband,  George  M.  Chapman,  in 
his  plot  at  Greenwodd  Cemetery. 

The  law  presumes  morality,  and  not  immorality;  marriage,  and  not 
concubinage ;  legitimacy,  and  not  bastardy.  I  do  not  think  the  claim 
of  the  plaintiff  as  to  the  marriage  is  impaired  or  the  presumptions  of 
law  overcome  by  any  of  the  evidence  introduced  by  defendants  show- 
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ing  or  tendinis  to  show  apparent  acquiescence,  resignation,  or  submis- 
sion on  the  part  of  Jane  Compton  to  her  enforced  separation  from  her 
husband.  From  all  the  evidence  in  this  case,  I  am  convinced  that  Jane 
Compton  Chapman  was  the  wife  of  George  M.  Chapman  and  lived 
with  him  and  was  recognized  by  him  and  held  out  by  him  as  his  wife 
in  England  and  in  this  state,  and  that  under  the  laws  of  England  and 
under  the  laws  of  the  state  of  New  Yoric  they  were  legally  married; 
that  her  relatiqn  with  George  M.  Chapman  was  not  meretricious  in 
its  inception  or  during  its  continuance  and  that  the  plaintiff  is  the  le- 
gitimate daughter  of  George  M.  Chapman  and  Jane  Compton. 

[B,  7]  Neither  the  decree  of  Surrogate  Ketcham  nor  the  judgment  or 
findings  in  Chapman  v.  Chapman  under  the  evidence  in  this  case  con- 
stitute a  bar  against  this  plaintiff  (Springer  v.  Bien,  128  N.  Y.  99,  102, 
27  N.  E.  1076;  House  v.  Lockwood,  137  N.  Y.  259,  268.  33  N.  E.  595 ; 
Stokes  V.  Stokes,  155  N.  Y.  581,  592,  50  N.  E.  1122;  Stannard  v. 
Hubbell,  123  N.  Y.  520,  528,  25  N.  E.  1084:  Sweet  v.  Tuttle,  14  N. 
Y.  465) ;  nor  is  the  plea  of  laches  on  the  part  of  the  plaintiff  sustained 
by  the  evidence  (Conery  v.  Sweeney,  81  Fed.  14,  26  C.  C  A-  309; 
Brant  v.  Virginia  Coal  &  Iron  Co.,  93  U.  S.  326,  335,  23  h.  Ed.  927; 
21  C.  J.  1120,  §  124c;  Bowery  Sav.  Bank  v.  Belt,  66  Hun,  57,  2D  N. 
Y.  Supp.  746;  Galway  v.  Metropolitan  Elevated  Ry.  Co.,  128  N.  Y. 
132.  28  N.  E.  479, 13  L.  R.  A.  788). 

Plaintiff  did  not  know  of  her  legal  rights  until  informed  by  Bacon, 
the  attorney,  in  1915.  This  action  was  beffun  in  1916.  There  is  no 
evidence  of  reliance  liy  the  defendants  to  their  injury  upon  plaintiff's 
course  of  conduct.  21  C.  J.  1126,  §  130e.  The  distribution  of  the 
$13,000  was  made  without  citing  unknown  legatees  and  consequently 
was  made  by  the  trustees  at  their  peril.  Matter  of  Killan's  Estate,  172 
N.  Y.  547,  65  N.  E.  561,  63  L.  R.  A.  95.  They  were  well  aware  that 
the  plaintiff  was  the  daughter  of  George  M.  Chapman,  and  that  Judge 
Dickey  had  made  a  finding  to  that  effect,  and  further  that  she  had 
definitely  taken  her  stand  in  conection  with  the  legacy  left  her  by  Julia 
A.  Chapman,  which  legacy  she  rejected  rather  than  waive  her  rights 
as  heir  of  George  M.  Chapman,  and  that  there  had  been  no  occasion 
up  to  the  time  of  the  accounting  when  plaintiff  could  have  asserted 
her  claim.  The  plaintiff  is  not  guilty  of  laches,  as  claimed  by  defend- 
ant. She  asserted  her  rights  as  soon  as  she  was  advised  as  to  what 
those  rights  were.  The  decrees,  judgments,  and  findings  offered  in 
evidence  are  not  res  adjudicata  against  her.    See  cases  cited  above. 

In  my  opinion,  plaintiff  has  proven  by  a  fair  preponderance  of  the 
evidence  that  she  is  entitled  to  the  relief  demanded  in  the  complaint 
and  to  a  decree  declaring  and  establishing  her  status  as  the  legitimate 
daughter  and  sole  heir  at  law  of  George  M.  Chapman,  deceased,  and 
the  person  who  would  be  the  sole  heir  of  said  George  M.  Chapman, 
deceased,  in  case  he  had  not  died  before  Louise  W.  Chapman,  deceased, 
but  should  have  died  at  the  same  time  with  her,  and  requiring  and 
directing  the  defendants  Samuel  Keeler,  as  executor  under  the  will  of 
Louise  W.  Chapman,  deceased,  and  the  Title  Guarantee  &  Trust  Com- 
pany, as  trustee  under  said  will,  to  render  accounts  of  their  proceed- 
mgs  as  such  executor  and  trustee,  respectively,  and  to  pay  to  the  plaiur 
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tiff  the  amount  or  amounts  due  her  under  the  terms  of  the  will  of  said 
Louise  W.  Chapman,  deceased,  with  interest  thereon,  and  further  pro- 
viding, directing,  and  adjudging  that  said  Julia  A.  Chapman  had  no 
interest  as  heir,  or  by  sale  under  execution  and  assi^rnment  to  use 
or  otherwise,  in  the  real  estate  owned  by  said  Georg^e  M.  Chapman  at 
the  time  of  his  death,  and  that  the  devisees  and  legatees  under  the 
seventeenth  clause  of  the  will  of  Julia  A.  Chapman,  deceased,  took  no 
right,  title,  or  interest  thereunder  in  and  to  the  real  estate  owned  by 
George  M.  Chapman  at  the  time  of  his  death,  and  that  any  convey- 
ances, payments,  and  distributions  made  by  the  defendant  Samuel 
Keeler  as  executor  under  the  will  of  said  Julia  A.  Chapman,  or  as 
executor  under  the  will  of  Louise  W.  Chapman,  or  by  the  Title  Guar- 
antee &  Trust  Company  as  trustee  under  the  will  of  Louise  W.  Chap- 
man, of  any  right,  title,  or  interest  in  the  real  estate  owned  by  George 
M.  Chapman  at  the  time  of  his  death,  to  the  devisees  and  legatees  un- 
der said  clause  of  the  will  of  Julia  A.  Chapman  or  their  heirs,  execu- 
tors, administrators,  or  assigns,  were  made  wrongfully  and  in  contra- 
vention of  the  rights  of  this  plaintiff;  that  by  clause  17  of  the  will 
of  Jylia  A.  Chapman,  deceased,  said  Julia  A.  Chapman  attempted  to 
devise  the  beneficial  interest  claimed  by  her  in  the  surplus  of  the  trust 
fund  created  under  the  will  of  Louise  W.  Chapman ;  that  this  was  an 
attempt  to  devise  a  beneficial  interest  in  the  surplus  of  a  trust  fund 
measured  by  the  life  of  another,  and  therefore  void  and  of  no  effect 
at  law,  and  that  the  devisees  and  legatees  under,  the  said  seventeenth 
clause  of  the  will  of  said  Julia  A.  Chapman,  deceased,  took  no  right, 
title,  or  interest  thereunder  in  and  to  the  real  estate  owned  by  said 
George  M.  Chapman  at  the  time  of  his  death,  and  that  any  convey- 
ances, payments,  or  distributions  made  by  the  defendant  Samuel  Keel- 
er as  executor  under  said  will  of  Julia  A.  Chapman,  deceased,  or  by 
the  defendant  Samuel  Keeler  as  executor  under  the  will  of  Louise  W. 
Chapman,  deceased,  or  by  the  defendant  Title  Guarantee  &  Trust  Com- 
pany as  trustee  under  the  will  of  said  Louise  W.  Chapman,  deceased, 
to  the  legatees  named  in  said  clause  17  of  the  will  of  said  Julia  A. 
Chapman,  or  to  the  heirs,  executors,  administrators  or  assigns  of  such 
legatees,  were  unlawfully  made,  in  contravention  of  the  rights  of  the 
plaintiff  in  this  action ;  that  none  of  the  above-named  defendants  were 
entitled,  under  the  terms  of  the  will  of  Louise  W.  Chapman,  to  any 
of  the  moneys  received  by  them  from  the  defendant  Title  Guarantee 
&  Trust  Company  as  aforementioned,  and  that  the  same  were  paid  to 
them  unlawfully,  in  violation  of  the  trust  created  in  said  will  of  Louise 
W.  Chapman,  deceased,  and  in  deprivation  of  the  rights  of  the  plain- 
tiff herein,  who,  as  sole  heir  of  George  M.  Chapman  and  the  person 
who  would  be  the  «ole  heir  of  George  M.  Chapman,  deceased,  in  case 
he  had  not  died  before  Louise  W.  Chapman,  deceased,  but  should  have 
died  at  the  same  time  with  her,  was  and  is  entitled  to  all  surplus  in- 
come from  the  trust  estate  under  the  will  of  Louise  W.  Chapman, 
deceased,  after  maintaining  Hawley  Chapman  in  a  suitable  manner. 

Judgment  for  plaintiff,  with  costs  and  disbursements.  Plaintiff's 
findings  signed.    Submit  decree  on  notice  to  all  parties  interested. 

Judgment  accordingly. 
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PRANKARD  V.  JOSEPHTHAL  et  al. 
RICHMOND  V.  HERCULES  PAPER  CORPORATION. 

(Supreme  Court,  Special  fTerm,  Saratoga- Ooanty.    July  8,  1922.) 

1.  DeposltlOM  ^s»35— IssuM  on  wbioh  wltnestes  are  to  be  examlaed  need  not  be 

specifically  set  fortb. 

A  notice  to  take  depositions  of  wltnesseSt  under  Civil  Practice  Act,  | 
290,  -which  stated  that  the  issues  on  which  the  witnesses  were  to  be  ex- 
amined were  those  raised. by  designated  paragraphs  of  the  complaint, 
which  were  denied  in  whole  or  in  part  by  the  answer  of  the  defendant, 
was  a  sufficient  statement  of  the  Issues,  since  they  are  not  to  be  required 
to  be  specifically  set  forth,  but  reasonable  notice  of  the  issues  only  need 
be  stated. 

2.  Dtpoeltions  ^a>35— Notice  for  examination  of  witnotaes  need  not  be  tuffiolent 

to  autboiizo  examination  of  party  under  statute. 

While  the  notice  to  be  given  for  the  examination  of  witnesses  under  the 
Civil  Practice  Act  is  the  same  in  the  case  of  a  party  as  in  the  case  of  a 
witness  not  a  party,  notice  might  be  held  ^o  be  sufficient  in  one  case  and 
not  in  the  other,  since  a  witness  is  not  supposed  to  have  an  interest  in  the 
action  which  he  needs  to  protect  by  consultation  with  his  attorney  be- 
fore the  examination,  and  no  limitation  can  be  put  on  the  examination 
of  a  witness,  as  might  have  been  on  the  examination  of  a  party,  under 
Code  Civ.  Proc.  §  873. 

S.  Depositions  ^=935— Notleo  not  vaeatod  for  Insufllolont  statement  of  Issues 
after  oonsidorable  testimony  bas  been  taken. 

Though  it  would  be  better  practice  for  the  notice  to  examine  a  witness 
under  the  Civil  Practice  Act  to  set  forth  issues  on  which  the  witness  is 
to  be  examined,  instead  of  merely  referring  to  the  paragraphs  of  the 
complaint,  the  notice  wUl  not  be  set  aside  for  failure  to  follow  that 
practice  on  motion  of  a  party  after  much  evidence  has  been  taken  there- 
under, since,  if  the  witnesses  were  examined  at  the  trial,  the  opposite 
party  would  not  be  entitled  to  any  notice  of  the  subjects  on  which  they 
were  to  be  examined. 

4.  Depositions  ^==>35— Reference  In  notice  to  unnamed  witnesses  does  not  InvalU 
date. 

In  a  notice  for  the  examination  of  witnesses,  which  stated  the  names 
of  a  large  number  of  witnesses  to  be  examined,  a  statement  that  other 
witnesses  not  named  would  be  examined  does  not  invalidate  the  notice, 
since  the  unnamed  vritnesses  could  not  be  examined  thereunder,  and  the 
reference  to  them  can  be  disregarded  as  a  nullity. 

Action  by  Harry  I.  Prankard  against  Louis  M.  Josephthal  and 
others.  Action  by  one  Richmond  against  the  Hercules  Paper  Corpo- 
ration. On  motions  to  vacate  notices  for  examination  of  witnesses. 
Motions  denied. 

Thos.  O'Connor  and  George  E.  O'Connor,  both  of  Waterford,  ai^d 
Edgar  T.  Brackett,  of  Saratoga  Springs,  for  plaintiff  Prankard. 
L.  B.  McKelvey,  of  Saratoga  Springs,  for  defendant  Josephthal. 

BORST,  J.  [1]  The  defendant  moves  to  vacate  a  notice  under 
which  plaintiff  has  taken  the  depositions  of  witnesses  for  use  on  the 
trial  of  this  action,  mainly  upon  the  ground  that  the  notice  does  not 
state  the  issues  upon  which  the  persons  named  in  it  are  to  be  examined. 
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The  notice  was  given  and  the  depositions  taken  under  section  290  of 
the  Civil  Practice  Act.    The  notice  stated  that : 

'The  Issues  upon  which  said  persons  are  to  be  examined  are:  All  the  is- 
sues raised  by  the  plaintifTs  complaint  and  the  answers  of  the  defendants^ 
*  •  *  being  substantially  the  allegations  of  paragraphs  5,  6,  7,  8,  *  *  * 
35,  all  of  which  are  denied  in  whole  or  hi  part  by  the  several  answers  of 
the  defendants." 

This  notice  does  not  recite  what  these  issues  are,  but  refers  to  the 
paragraphs  in  the  pleadings  as  containing  the  issues  upon  which  the 
persons  named  are  to  be  examined.  The  Civil  Practice  Act  does  not 
state  that  "the  issues'*  are  to  be  specifically  set  forth.  Reasonable 
notice  of  such  issues,  it  is  stated  in  the  act,  shall  be  stated  in  writing. 

[2]  It  will  be  noted  that  it  was  the  examination  of  witnesses,  not 
parties,  that  was  sought  and  had  in  this  proceeding.  While  the  notice 
to  be  given  for  the  examination  of  witnesses  under  the  Civil  Practice 
Act  is  the  same  in  the  case  of  a  party  as  in  the  case  of  a  witness  not 
a  party,  yet  the  notice  might  be  held  to  be  sufficient  in  the  one  case 
and  not  in  the  other.  A  witness  not  a  party  is  not  supposed  to  be  in- 
terested in  the  action.  He  needs  no  consultation  with  an  attorney  to 
protect  himself  or  his  interest,  as  he  is  not  presumed  to  have  any  in- 
terest in  the  action.  Further,  this  motion  is  not  made  on  behalf  of  any 
of  the  witnesses  examined  or  to  be  examined,  but  by  one  of  the  parties 
to  the  action.  Under  Code  Civ.  Proc.  §  873,  limitations  could  be 
placed  upon  the  examination  of  a  party  to  an  action  before  trial,  but 
there  was  no  limitation  provided  upon  the  examination  of  a  witness 
not  a  party. 

[3]  If  these  witnesses  were  examined  upon  the  trial,  the  defendants 
would  not  be  entitled  to  any  notice  of  the  subjects  upon  which  they 
were  to  be  examined,  and  I  am  unable  to  see  what  harm  can  come 
to  the  defendants  by  the  use  of  the  present  notice.  It  apprised  defend- 
ants of  the  issues  upon  which  the  witnesses  were  to  be  examine<i. 
While  perhaps  it  would  have  been  the  better  practice  to  have  copied 
from  the  pleadings  the  particular  subjects  on  which  the  witnesses  were 
to  be  examined,  yet,  after  much  evidence  has  been  taken  under  this 
notice,  to  hold  now^  that  it  was  not  sufficient  would  be  construing  the 
Civil  Practice  Act  in  a  different  spirit  from  that  suggested  by  its  au- 
thors, namely,  that  under  its  provisions  the  practice  of  the  law  would 
be  made  cheap,  easy,  and  simple. 

In  Buehler  v.  Bush.  200  App.  Div.  206,  191  N.  Y.  Supp.  848,  where 
a  question  was  up  relating  to  the  examination  of  a  party  before  trial, 
the  court  says: 

"As  compared  with  the  CJode  of  Ciril  Procedure,  the  Civil  Practice  Act  pro- 
cpeds  upon  an  entirely  new  theory  asi  to  examinations  before  trial.  •  •  • 
The  procedure  nnder  the  Civil  Prnctlce  Act  is  not  to  be  aRRimilsted  to  the 
practice  under  the  Code  of  Civil  Procedure.  The  intent  and  purpose  of  the 
Civil  Practice  Act  is  to  remove  from  proceedings  of  this  character  all  pro- 
cedural trammels.'* 

[4]  The  objection  made,  that,  after  the  giving  of  the  names  of  a 
large  number  of  witnesses  to  be  examined,  the  notice  states  that  other 
witnesses,  not  named,  would  be  examined,  is  not  important,  as  such 
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otber  witnesses  could  not  be  examined  mider  the  notice,  and  the  ref- 
erence or  attempted  reference  to  such  witnesses  is  a  nullity,  and  must 
be  treated  as  such.  A  draft  order  may  be  submitted,  denying  the  mo- 
tion to  vacate  the  notice,  with  costs. 

A  draft  order  may  also  be  submitted,  in  the  same  form,  denying  the 
motion  to  vacate  the  notice  in  the  case  of  Richmond  v.  Hercules  Paper 
Corporation. 


BRENES  V.  HEDGES. 

(Supreme  Court,  AppeUate  Dlylsion,  First  Department.    July  14,  1922.) 

Jodgmeiit  e=»l53(l)— Motieii  to  vacate  default  more  than  year  after  entry  de- 
nied. 

Where  judgment  dtomisslng  complaint  was  entered  Mardi  80,  1021. 
a  motion  to  open  default  and  set  aside  the  Judgment  May  5,  1922,  with- 
out explanation  for  the  extraordinary  delay,  was  not  within  Civil  Prac- 
tice Act,  I  106,  providing  that  the  court,  in  its  discretion,  at  any  time 
within  one  year  after  notice  thereof,  may  relieve  a  party  from  a  Judg- 
ment talcen  against  him  through  his  mistake,  Burprlse.  eCe. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Sophie  Brenes  against  Job  E.  Hedges,  as  receiver,  etc. 
From  an  order  of  the  Supreme  Court,  vacating  a  judgment  dismissing 
the  complaint,  and  restoring  the  cause  to  the  trial  calendar,  defendant 
appeals.    Reversed,  and  motion  ^o  vacate  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Winthrop  &  Stimson,  of  New  York  City  (Albert  L.  Wilbur,  of  New 
York  City,  of  counsel),  for  appellant. 

M.  N.  Schleider,  of  New  York  City  (Samuel  D.  Bierman,  of  Brook- 
lyn, of  counsel),  for  respondent. 

GREENBAUM,  J,  The  action  was  brought  to  recover  the  sum  of 
$30,000  as  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  on  May  9,  1919,  when  she  was  struck  by  a  trol- 
ley car  operated  by  the  defendant  at  Fifth  street  and  the  Bowery  in 
the  borough  of  Manhattan. 

The  summons  and  complaint  were  served  op  May  28,  1919;  the 
answer  was  served  June  9,  1919.  The  cause  was  duly  noticed  for 
trial,  and  on  January  19,  1921,  appeared  on  the  day  calendar,  and  again 
on  February  7  and  11,  1921,  when  it  was  sent  to  Part  IV  for  trial. 
Plaintiff  applied  for  an  adjournment  on  the  plea  of  the  illness  of  trial 
counsel,  and  the  cause  was  set  down  for  trial  for  February  14,  1921, 
when  a  further  application  for  postponement  was  made  on  the  state- 
ment that  trial  counsel  y^as  ill.  The  cause  was  held  until  the  following 
day,  February  15,  when  a  further  application  was  made  for  postpone- 
ment, which  was  denied. 

The  complaint  was  dismissed  upon  motion  of  defendant's  counsel 
and  judgment  upon  the  dismissal  was  entered  by  the  defendant  on 
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March  30,  1921.  No  steps  were  taken  to  be  relieved  from  the  judg- 
ment until  May  5,  1922,  upwards  of  a  year  after  the  entry  thereof, 
when  the  plaintiff  sought  by  a  motion  at  Special  Term  to  open  the 
default  and  set  aside  the  judgment  upon  affidavits  which  merely  re- 
cited the  incidents  above  detailed,  without  giving  any  explanation  what- 
ever for  the  extraordinary  delay  in  moving  to  open  the  default.  The 
Special  Term  granted  plaintiff's  motion  upon  payment  of  $30  costs. 
Section  108  of  the  Civil  Practice  Act  provides  as  follows: 

"The  court,  In  its  discretion*  and  npon  such  terms  as  justice  requires,  at 
any  time  within  one  year  after  notice  thereof,  may  reUeve  a  party  from  a 
judgment,  order  or  other  proceeding,  taken  against  him  through  his  mis- 
take, inadvertence,  surprise  or  e^xcusahle  neglect.^ 

The  order  appealed  from  is  reversed,  with  $10  cost  and  disburse- 
ments, and  the  motion  to  vacate  the  judgment  is  denied,  with  $10 
costs.    All  concur. 


(202  App.  Div.  490) 

AMERICAN  YELLOW  TAXI  OPERATORS,  Im^  V.  DIAMOND  at  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  14,  1922.) 

Trade-narks  and  trade-names  and  unfair  oompetitlon  ^ssSa— Taxleab  oompany 
held  entitled  to  restrain  use  of  similar  lettering,  but  not  color  or  design. 

Where  a  taxicab  company  used  similar  lettering  and  numbering  on  its 
cabs,  and  the  cabs  were  the  same  color,  and  arranged  in  the  same  man- 
ner, plaintiff  was  entitled  to  enjoin  the  use  of  the  lettering,  but  was  not 
entitled  to  an  injunction  as  to  the  color  scheme,  where  the  color  scheme 
was  used  in  the  city  for  years  before  plaintiff  commenced  business ;  both 
plaintiff  and  defendants  having  purchased  the  taxicabs  from  the  same 
manufacturer. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  the  American  Yellow  Taxi  Operators,  Inc.,  against  Jack 
Diamond  and  another.  From  an  order  granting  plaintiff's  motion  for 
an  injunction  pendente  lite,  restraining  fiie  defendant  from  operating 
certain  taxicabs  alleged  to  be  imitations,  and  operated  in  unfair  compe- 
tition with  the  taxicabs  of  the  plaintiff,  defendants  appeal.  Modified 
and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGEj 
and  GREENBAUM,  JJ. 

Denis  O'L.  Cohalan,  of  New  York  City  (Roswell  P.  C.  May,  of 
New  York  City,  on  the  brief),  for  appellants. 

Parker  &  Aaron,  of  New  York  City  (Herman  Aaron,  of  New  York 
City,  of  counsel,  and  Charles  Adkins  Baker,  of  New  York  City,  on  the 
brief) ,  for  respondent. 

PAGE,  J.  The  order  in  this  case  is  much  broader  than  the  decision 
of  the  learned  justice  would  seem  to  warrant,  and  in  this  respect  con- 
flicts with  his  decision  in  the  American  Yellow  Taxi  Operators,  Inc., 

V.  Barry, App.  Div. ,  194  N.  Y.  Supp.  913,  argued  simxiltanc- 

ously  with  this  appeal,  and  decided  herewith. 

^soFor  otlisr  caiM  sm  Mune  topic  A  KIST-NUMBBR  In  all  Key-Numberad  Dis«sti  A  Indocw 
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The  plaintiff  operates  taxicabs  painted  yellow,  or  orange  and  black, 
upon  the  panel  of  the  door  o£  which,  in  black  letters,  appear  the  fol- 
lowing :  On  the  first  line,  "American,"  in  small  letters ;  on  the  sec- 
ond, "YELLOW,"  and  on  the  third,  "TAXI,"  in  large,  prominent  let- 
ters ;  on  the  fourth,  in  letters  of  the  same  size  as  the  first  line,  "Oper- 
ators, Inc.;"  on  the  fifth,  in  letters  slightly  larger  than  the  fourth, 
"Lenox  2300." 

The  defendants  operate  taxicabs  of  identical  design;  in  fact,  they 
are  bought  from  the  same  manufacturer  as  plaintiff's,  painted  with 
the  same  colors,  similarly  arranged,  and  on  the  panel  of  the  door,  in 
black  letters  of  the  same  size  and  character,  and  in  evident  imitation 
of  the  plaintiff's  design,  there  is  painted  on  the  first  line,  ''At  your 
service;"  on  the  second,  "YALE;"  on  the  third,  "TAXI;"  and  on 
the  fourth,  "Corporation."  Further,  on  plaintiff's  and  defendants' 
cars,  in  the  same  position,  immediately  behind  the  hood,  are  painted 
numerals  in  exact  size  and  style. 

When  the  plaintiff  first  commenced  the  operation  of  its  cabs,  it 
had  oh  the  panels  of  the  doors  of  its  cabs  a  circle,  inclosing  the  words 
"YELLOW  TAXI  Lenox  2300,"  with  a  large  Y  superimposed  at  the 
top.  Defendants  adopted  a  similar  design.  When  plaintiff  changed 
the  inscription  on  the  panels  of  the  door  to  the  present  form,  defend- 
ants also  changed  the  inscription  on  the  panels  of  the  doors  of,  their 
cabs  in  simulation  to  those  of  the  plaintiff.  These  facts  show  that  the 
defendants  are  imitating  the  marking  on  the  plaintiff's  cabs  for  the 
purpose  of  deceiving  the  public  and  to  divert  custom  from  the  plain- 
tiff, and  are  operating  their  cabs  in  competition  with  the  plaintiff. 

The  plaintiff,  however,  has  not  demonstrated,  with  sufficient  cer- 
tainty to  justify  the  inclusion  in  the  preliminary  injunction,  its  ex- 
clusive right  to  use  the  color  scheme  or  combination  of  the  colors  yel- 
low or  orange  and  black,  arranged  in  the  manner  employed  by  the 
plaintiff.  It  is  admitted  that  this  color  scheme  was  used  in  New  Yorfc 
City  for  years,  before  plaintiff  was  incorporated  or  commenced  busi- 
ness operations,  by  corporations  and  individuals  with  whom  the  plain- 
tiff had  no  connection  or  successionary  rights.  This  color  scheme  is 
largely  used  in  other  cities  throughout  the  United  States.  Identical 
taxicabs  in  make  and  color  were  exposed  for  sale  in  New  York  City  by 
the  New  York  Yellow  Cab  Company,  the  sales  agent  for  the  Yellow 
Cab  Manufacturing  Company,  who  make  a  specialty  of  producing 
taxicabs,  and  advertise  their  product,  showing  this  arrangement  of 
colors.  The  plaintiff  and  defendants  both  purchased  the  taxicabs  from 
this  company,  and  have  not  been  given. any  exclusive  right  to  use  this 
combination,  even  if  said  manufacturing  company  could  grant  any 
such  license. 

Therefore  the  injunction  order  should  be  modified,  by  striking 
therefrom  the  words  "finish,  color,  or  combination  of  colors,  get-up, 
style,  or  dress,"  and,  as  so  modified,  affirmed,  with  $10  costs  and  dis- 
bursements to  the  appellants.   All  concur. 
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(202  App.  Dlv.  471) 

PEIERLS,  BUHLER  &  CO.,  Inc.,  v.  NEWBURQER  et  al. 

(Supreme  Ck>iirt,  Appellate  Divlaion,  First  Department.    July  14,  1022.) 

1.  Sales  <9=>l 75— Buyer's  request  that  no  more  goods  be  delivered  held  aot  aa 

anticipatory  breach. 

A  mere  request  by  the  buyers  that  no  more  goods  be  delivered  held 
not  an  anticipatory  breach,  excusing  the  seller  from  further  perform- 
ance, especially  where  the  latter,  in  its  letter  canceling  the  order,  did 
not  state  such  ground.  ^ 

2.  Sales  ^=»9 1— Contract  held  not  to  give  seller  option  to  rescind. 

Under  a  contract  providing  that  all  partial  deliveries  were  to  be  paid 
for  at  contract  prices  on  maturity  of  bills  therefor,  and  that  all  terms  and 
limits  of  credit  specified  therein  were  subject  at  all  times  to  be  changed 
or  withdrawn  by  the  seller,  the  seller  did  not  have  the  option,  on  be- 
coming dissatisfied  with  the  financial  condition  of  the  buyer,  to  cancel  the 
contract  and  refuse  to  make  further  deliveries,  but  could  only  cancel  the 
terms  and  credit  and  insist  on  payment  of  cash. 

3.  Sales  ^5»92— Wrongful  cancellation  by  seller  entitles  bnyer.  If  aoqoieselni 

therein,  to  tender  back  goods  received  under  contraot. 

Where  seller,  although  without  right  to  do  so,  canceled  the  contract,  the 
buyer  had  the  right  to  tender  back  what  goods  he  had  received  under  it. 
If  he  was  willing  to  acquiesce  in  the  cancellation,  and  on  so  doing  would 
not  be  liable  for  the  purchase  price  of  such  goods. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Peierls,  Buhler  &  Co.,  Inc.,  against  Isidore  Newburger  and 
another.  From  a  judgment  for  plaintiflf  on  a  jury  verdict,  and  from 
an  order  denying  defendants'  motion  to  set  aside  the  verdict  and  for 
a  new  trial,  defendants  appeal.  Judgment  and  order  reversed,  and 
judgment  directed  for  defendants. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Siegel  &  Com,  of  New  York  City  (Henry  S.  Dottenheim,  of  New 
York  City,  of  counsel,  and  Jacob  H.  Com,  of  New  York  City,  on  the 
brief),  for  appellants. 

Douglass  Newman,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff  is  a  factor,  and  brings  suit  to  recover  the 
purchase  price  of  seven  pieces  of  dry  goods  sold  by  the  Saxonia  Dress 
Goods  Mills  to  the  defendants ;  the  claim  having  been  assigned  by  the 
mills  to  the  plaintiff. 

The  facts  are  that  on  April  28,  1921,  the  defendants  agreed  to  pur- 
chase from  the  Saxonia  Dress  Goods  Mills  20  pieces  of  merchandise, 
sample  pieces  of  each  style  to  be  delivered  during  May,  the  balance 
during  July  or  August,  at  Saxonia's  option.  The  contract  provided 
that  partial  deliveries  are  to  be  paid  for  at  contract  prices  upon  ma- 
turity of  bills  therefor,  and  further  that  all  terms  and  limits  of  credit 
specified  therein  were  subject  at  all  times  before  and  after  acceptance 
thereof  to  be  changed  or  withdrawn  by  Peierls,  Buhler  &  Co.,  Inc.,  to 
whom  all  bills  were  payable.  There  were  delivered  during  May  and 
June  the  seven  sample  pieces  and  bills  rendered  therefor.  On  June 
14th  Goldstein  &  Newburger  dissolved  partnership  and  sent  out  a 
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notice  thereof ;  thereupon  Peierls,  Buhler  &  Co.,  Inc.,  sent  a  represent- 
ative, who  called  on  Mr.  Newburger,  who  was  to  continue  the  busi- 
ness, and  inquired  whether  the  withdrawing  of  Goldstein  from  the 
firm  had  affected  their  financial  condition,  and  requested  that  a  finan- 
cial statement  be  furnished.  Newburger  refused  to  give  a  financial 
statement,  and  said  that  if  he  did  give  one  it  would  be  made  out  after 
August  1st  and  as  of  that  date.  On  or  about  the  20th  of  July  tiie 
Saxonia  Dress  Goods  Mills  were  prepared  to  ship  the  remainder  of 
the  goods  called  for  by  the  order,  but  when  the  shipping  ticket  was 
presented  to  the  ^laintiflF  they  refused  to  check  them  out.  Thereupon 
the  Saxonia  Dress  Goods  Mills  wrote  to  defendants  the  following 
letter* 

••Defendants'  Exhibit  B. 

July  20,  1921. 
•'Registered  Mail— Receipt  Demanded. 

**He88n.  Goldstein  ft  Newburger,  226  4th  Ave.,  City— Dept  A.  Peter  Goldstein. 
**Gentlemen:  Our  credit  office  has  informed  us  to-day  that  they  are  not 
willing  to  check  out  the  goods  we  have  on  order  for  you  and  which  we  are 
ready  to  deliver.  For  this  reason  we  regret  to  be  compelled  to  cancel  your 
order  on  our  bboks,  of  which  we  ask  you  to  kindly  take  note.  Any  further 
infbrmation  regarding  this  we  ask  you  to  kindly  obtain  from  the  credit  office, 
as  we  are  unable  to  do  so. 

••Very  truly  yours, 
"DA/EG.  Saxonia  D.  G.  Mills." 

Thereafter  Newburger  oflfered  to  return  the  said  sample  ^pieces  that 
they  had  received,  which  was  refused,  and  thereafter,  on  August  25th, 
they  tendered  the  goods  to  the  Saxonia  Mills  at  their  place  of  business, 
which  tender  was  refused. 

[1]  It  was  claimed  on  the  part  of  the  plaintiff  that  prior  to  the  send- 
ing of  the  letter  of  July  20th  the  defendants  had  requested  that  no 
more  goods  be  delivered  on  the  order,  and,  although  this  was  disputed, 
the  learned  judge  at  Trial  Term  considered  that  this  might  have  been 
treated  as  an  anticipatory  breach  of  the  contract  on  the  part  of  the 
defendants,  so  as  to  excuse  the  plaintiff  from  further  performance.  It 
is  to  be  noted  that  the  evidence  was,  not  that  the  defendants  would  re- 
fuse to  receive  any  further  shipments,  but  merely  a  request  that  the 
plaintiff  should  not  ship,  and  therefore,  to  my  mind,  it  could  not  pos- 
sibly be  treated  as  an  anticipatory  breach,  and,  furthermore,  there  was 
no  such  ground  stated  by  the  Saxonia  Dress  Goods  Mills  in  its  letter 
of  July  20th. 

[2,  3]  Under  the  terms  of  the  contract  Peiei:ls,  Buhler  &  Co.,  Inc., 
could  only  cancel  the  terms  and  credit  and  insist  upon  payment  of 
cash.  The  contract  did  not  give  them  or  the  Saxonia  Dress  Goods 
Mills  the  right,  at  their  option,  to  cancel  the  contract.  Therefore, 
when  they  elected  to  cancel  the  contract,  the  defendant  had  the  right 
to  tender  back  what  he  had  received  under  it,  if  he  was  willing  to  ac- 
quiesce in  the  cancellation.  For  this  reason,  the  motion  that  was 
made  at  the  close  of  the  case,  that  the  court  direct  a  verdict  in  favor 
of  the  defendants,  should  have  been  granted. 

The  iuds:ment  and  order  should  be  reversed,  with  costs,  and  judg- 
ment directed  for  the  defendants  upon  the  merits.    All  concur. 
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HILL  et  al.  V.  INTERNATIONAL  PRODUCTS  CO.  et  aL 

(Supreme  Conrt,  Appellate  Division,  First  Department.    July  14,  1922) 

Pleading  ^s»8l7(5)— Order  that  plaintiffs  fully  state  substanoe  of  oral  demand 
for  cancellation  of  contract  held  erroneous,  as  requiring  disclosure  of  evidence. 

In  an  action  to  rescind  a  contract  to  purchase  stock  in  a  corporation 
on  the  ground  of  fraud,  an  order  requiring  plaintiffs  to  set  forth  in  fall 
the  substance  of  an  alleged  oral  demand  for  cancellation  of  the  agree- 
ment and  return  of  the  money  paid  held  erroneous,  as  calling  on  them  to 
disclose  their  evidence. 

Appeal  from  Supreme  Court,  New  York  County. 

Suit  by  Spencer  R.  Hill  and  others  against  the  International  Prod- 
ucts Company,  impleaded  with  Percival  Farquhar  and  others.  From 
a  portion  of  an  order  requiring  plaintiffs  to  furnish  certain  particulars 
as  to  a  paragraph  of  the  complaint,  they  appeal.  Order  modified  and 
affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Seabury,  Massey  &  Lowe,  of  New  York  City  (Samuel  Seabury,  of 
New  York  City,  of  counsel,  and  George  Trosk,  of  New  York  City,  on 
the  brief),  for  appellants. 

White  &  Case,  of  New  York  City  (David  Paine,  of  New  York  City, 
of  counsel),  for  respondent  International  Products  Co. 

Scott,  Gerard  &  Bowers,  of  New  York  City  (Stewart  W.  lowers, 
of  New  York  City,  of  counsel),  for  respondents  Farquhar  and  others. 

GREENBAUM,  J.  The  action  was  brought  for  the  rescission  of 
a  contract  under  which  plaintiffs  purchased  stock  of  the  defendant 
corporation  from  it,  on  the  ground  that  the  execution  and  performance 
of  the  contract  by  the  plaintiffs  were  procured  by  the  fraud  of  the 
defendants.  Judgment  is  also  demanded  for  $1,440,000,  being  the 
amount  of  money  paid  under  the  contract  by  the  plaintiffs  to  the  de- 
fendant corporation.  The  108th  paragraph  of  the  complaint  alleges 
that,  promptly  after  discovering  the  fraud,  plaintiffs  demanded  a  can- 
cellation of  the  agreement  and  the  return  of  the  money  paid  thereon. 

The  portion  of  the  order  from  which  the  appeal  is  taken  requires 
the  plaintiffs  to  set  forth,  with  respect  to  the  demand: 

"Whether  or  not  said  Remand  was  oral  or  written,  (a)  If  oral,  set  forth 
In  full  the  substance  tliereof.  the  date  or  dates  on  which  made,  the  individual 
by  whom  it  was  made,  and  the  names  of  the  plaintiffs  (doubtless  meaning 
defendants)  or  their  representatives  to  whom  the  said  demand  was  made, 
(b)  If  written,  attach  a  complete  copy  thereof  to  the  bill,  and  set  forth  the 
date  or  dates  on  which  made,  the  individual  by  whom  it  was  made,  and  the 
names  of  the  plaintlflEs  (defendants?)  or  their  representatives  to  whom  said 
demand  was  made." 

The  appellants  contend  that,  in  so  far  as  it  requires  plaintiffs  to  give 
the  aforesaid  particulars  with  respect  to  the  demand  alleged  in  the 
complaint,  it  is  erroneous  within  the  recent  decision  of  this  court  in 

^ssFor  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  ALBERS  V.  WILSON  146 

(1»5  N.T.S.) 

the  case  of  Wolff  v.  Hubert,  200  App.  Div.  124,  126,  192  N.  Y.  Supp. 
801,  803,  in  which  this  court,  Mr.  Justice  Page  writing,  said: 

"In  the  'fifth'  paragraph  of  the  complaint  Is  alleged  the  tender,  request,  and 
refnsal  of  the  dellrery  of  the  stock.  The  court  re(tQires  a  statement  of  whether 
such  tender  and  offer  was  written  or  oral ;  If  In  writing,  annex  a  copy  there- 
to; i/  oralf  state  the  suhstance  of  what  was  said  hy  each  party  herei/n  on 
each  of  the  dates  mentioned  in  paragraph  'fifth'  The  italicized  words  should 
be  stricken  out.  These  provisions  of  the  order  call  merely  for  the  statement 
of  plaintiff's  evidence,  and  were  clearly  improper."    (Italics  by  the  court) 

We  are  of  the  opinion  that,  in  so  far  as  .the  order  directs  plaintiffs 
to  set  forth  "in  full  the  substance*'  of  the  oral  demand,  it  calls  upon 
the  plaintiffs  to  disclose  theirt  evidence,  to  which  the  defendants  are 
not  entitled. 

The  order  will  be  modified,  by  denying  the  motion  as  to  item  (a)  in 
paragraph  X  of  the  notice  of  motion,  so  far  as  it  demands  a  bill  of 
particulars  setting  "forth  in  full  the  substance"  of  the  demand  therdn 
referred  to,  if  the  same  was  oral,  and,  as  so  modified,  affirmed,  with 
$10  costs  and  disbursements  to  the  appellants.    All  concur. 


(201  App.  Div.  775) 

ALBERS  V.  WILSON. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  6,  1022.) 

1.  Witnesses  ^=9219(5)— Party  caMIng  physician  removed  bar  of  privileged  oem- 

munlcatlon. 

In  an  action  against  a  physician  for  alleged  negligent  treatment,  Vhero 
plaintiir  called  another  physician  and  examined  him  concerning  her  condi- 
tion, she  removed  the  bar  of  privilege  from  all  communications  botwoen 
him  and  her. 

2.  Evidence  4@=:»3r7(3)^Declaratton$  made  by  pliyslolan  to  witnees  as  to  pur- 

pose of  treatment  held  Inadmissible  In  action  against  another  physician. 

In  an  action  against  a  physician  for  alleged  negligent  treatment,  it 
was  error  to  allow  plaintiff  to  testify  to  declarations  made  by  another 
physician  as  to  the  purpose  of  the  treatment  which  this  physician  was  , 
giving  her. 

Appeal  ft-om  Trial  Term,  Broome  County. 

Action  by  Elizabeth  B.  Albers  against  Charles  S.  Wilson.  From 
a  verdict  for  $5,000  in  favor  of  plaintiff,  and  an  order  denying  defend- 
ant's motions  to  set  aside  the  verdict  and  for  a  new  trial,  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Harry  A.  Yetter,  of  Binghamton,  for  appellant. 
Arthur  J.  Ruland,  of  Binghamton,  for  respondent. 

HENRY  T.  KELLOGG,  J.  \\]  The  plaintiff  was  a  sufferer  from 
a  chronic  affection  of  the  skin.  The  defendant,  who  was  her  physician, 
on  several  occasions  applied  the  X-ray  to  her  elbows,  wrists,  and  back. 
The  plaintiff  thereafter  broug-ht  this  action  to  recover  for  injuries  al- 
leged to  have  resulted  from  the  unskill fulness  and  negligence  of  the  de- 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  l|i  all  Key-Numbered  Digests  A  Tndexes 
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fendant  in  making  such  applications.  The  action  was  tried  before  a 
jury,  with  the  result  that  the  plaintiff  Secured  a  verdict  for  a  substan- 
tial amount.  The  defendant  has  appealed,  and  now  urges  that  certain 
errors  of  law  were  committed  at  the  trial  which  necessitate  a  reversal 
of  the  judgment  entered  upon  the  verdict. 

The  plaintiff  called  Dr.  James  E.  Walker  as  a  witness.  This  physi- 
cian had  treated  the  plaintiff  for  various  skin  lesions,  which  the  plain- 
tiff claimed  had  been  caused  by  the  X-ray  treatments.  At  the  instance 
of  the  plaintiff.  Dr.  Walker  described  the  condition  of  the  plaintiff's 
skin  as  observed  by  him.  On  cross-examination  he  was  asked :  "Did 
you  take  a  history  of  her  case  when  she  came  there  ?"  To  which  he  re- 
plied: "Yes,  sir."  He  was  then  asked:  "Will  you  tell  me  what  it 
was?"  To  this  question  the  following  objection  was  made:  "Objected 
to;  confidential  communication  between  doctor  and  patient;  no  part 
of  the  direct  examination."  The  court  then  said :  "No ;  I  think  you 
will  have  to  make  the  witness  your  own."  Thereafter  the  following 
question  was  propounded  to  Dr.  Walker:  "Did  she  tell  you  that  she 
had  suffered  from  St.  Vitus'  dance?"  An  objection  was  made,  which 
was  sustained.  The  court  then  said :  "That  is  ruled  out,  on  the  theory 
that  any  communication  between  this  doctor  and  the  plaintiff  is  ab- 
solutely and  unqualifiedly  improper  and  objectionable." 

Thus  the  court,  which  had  originally  taken  the  position  that  the 
questions  asked  did  not  constitute  proper  cross-examination,  finally 
pronounced  the  law  of  the  case  to  be  that  all. evidence  relating  to  com- 
munipations  between  the  witness  and  the  plaintiff  was  Inadmissible  on 
the  ground  of  privilege.  See  Code  Civ.  Proc.  §§  834,  836,  now  Civil 
Practice  Act,  §§  352,  354.  The  court  had  previously  said  in  reference 
to  other  questions  relating  to  such  communications:  "I  will  not  allow 
repetitions  of  these  questions."  It  was  certainly  not  thereafter  the 
duty  of  counsel  to  recall  the  witness  upon  the  defendant's  case  and 
propound  the  identical  questions  which  had  been  ruled  out  That 
course  would  have  involved  the  risk  of  placing  counsel  in  the  attitude 
of  open  antagonism  to  the  court  and  mig^ht  seriously  havie  prejudiced 
his  case  with  the  jury.  That  the  plaintiff,  by  calling  and  examining 
Dr.  Walker,  lifted  the  bar  of  privilege  from  all  communications  between 
him  and  her,  cannot  be  doubted.  Marquardt  v.  Brooklyn  Heights  R. 
Co.,  126  App.  Div.  272,  110  N.  Y.  Supp.  657;  Alberti  v.  New  York, 
L.  E.  &  W.  R.  Co.,  118  N.  Y.  17,  23  N.  E.  35,  6  L.  R.  A.  765;  Morris 
V.  New  York,  O.  &  W.  Ry.  Co.,  148  N.  Y.  88,  42  N.  E.  410,  51  Am. 
St.  Rep.  675 :  Holcomb  v.  Harris,  166  N.  Y.  257,  59  N.  E.  820;  Hethier 
V.  Johns,  233  N.  Y.  370,  135  N.  E.  603;  Powers  v.  Metropolitan  St. 
Ry.  Co.,  105  App.  Div.  358,  94  N.  Y.  Supp.  184.  We  think  that  the 
questions  called  for  proof  which  was  material  to  the  issue,  and  that  the 
error  of  the  court  in  sustaining  objections  thereto  cannot  be  overlooked. 

[2}  After  receiving  treatment  from  Dr.  Walker,  the  plaintiff  was 
treated  by  a  certain  Dr.  Fox,  who  made  use  of  the  so-called  "Alpine 
lamp"  for  the  X-ray  bums  which  the  plaintiff  claimed  she  had  re- 
ceived. The  plaintiff  upon  the  trial  was  permitted  to  give  the  follow- 
ing testimony  as  to  the  nature  of  this  treatment:  "The  Alpine  lamp 
is  the  only  known  help  for  an  X-ray  bum,  and  it  was  to  peel  off  the 
outer  layer,  uterus  of  skin,  and  peel  them  off  until  I  had  a  more  im- 
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pro^'ed  Area  oh  this  disfigured  place/'  The  defendant  objected,  and 
moved  to  strike  out  the  testimony,  on  the  ground  that  the  witness  was 
not  qualified  to  give  it.  The  court  said :  "She  may  state  if  that  is  what 
I>r.  Fox  told  her.  I  will  not  allow  her  to  testify  to  her  own  knowledge." 
The  defendant  took  an  exception,  and  the  court  said:  "As  to  what  Dr. 
Fox  told  her  was  the  purpose  of  the  treatment  may  stand;  the  other 
may  go  out."  The  error  was,  of  course,  palpable.  It  was  material  as 
well,  for  the  defendajnt  was  entitled  to  urge  that  the  plaintiff's  condi- 
tion was  due  to  the  Alpine  lamp  rather  than  to  the  X-ray.  The  objec- 
tionable testimony  of  the  plaintiff  was  directed  to  the  point  that  the 
Alpine  lamp  treatment  was  beneficial  rather  than  harmful.  We  thmk 
the  errors  which  we  have  noted  call  for  a  reversal.  The  judgment 
should  be  reversed,  and  a  new  trial  granted. 

Jud^;ment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event.    All  concur. 


(202  App.  Dlv.  473) 

KINGS  COUNTY  LIGHTING  CO.  v.  NEWTON,  Atty.  Gen.,  et  al. 

(Supreme  Ccmrt,  Appellate  DlviBion,  First  Department    July  14,  1022.) 

1.  CoarU  ^=»97(l)-*Supreme  Court  decision  on  federal  question  followed. 

Where  the  questions  to  be  determined  ar^e  under  the  Constitution  ot 
the  United  States,  the  decision  of  the  Supreme  Ck)urt  of  the  United 
States  is  controlling  on  the  state  court. 

2.  Constitutional  law  ^s>208(7)'Ga8  <Ss>f4(l)— Aet  fixing  rate  to  be  oharged 

for  gas  held  oonflscatory  and  unconstitutional. 

Laws  1916»  c.  604,  reducing  the  price  which  could  be  charged  for  gas 
after  July  1,  1916,  in  the  boroughs  of  Queens,  Brooklyn,  and  the  Bronx 
from  $1  to  80  cents  per  1,000  cubic  feet,  held  confiscatory  and  unconstitu- 
tional, under  Fourteenth  Amendment  to  federal  Constitati<«. 

Appeal  from  Special  Term,  New  York  County. 

Action  *by  the  Kings  County  Lighting  Company  against  Charles 
D.  Newton,  as  Attorney  General  of  the  State  of  New  York,  and  oth- 
ers. From  a  judgment  dismissing  the  complaint,  after  trial  at  Special 
Term,  and  from  an  order  denying  a  motion  to  reopen  the  case  to  in- 
troduce evidence,  plaintiff  appeals.  Judgment  reversed,  order  af- 
firmed, and  judgment  directed  for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  PAGE,  and 
MERRELL,  JJ. 

Ingraham,  Sheehan  &  Moran,  of  New  York  City  (Samuel  F.  Moran, 
of  New  York  City,  of  counsel,  and  John  D.  Monroe  and  Robert  H. 
Grimes,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (Wilber  W.  Chambers,  of  Albany, 
of  counsel,  and  Qareqce  R.  Cummings,  of  Albany,  on  the  brief), 
for  respondent  Newton. 

Ledyard  P.  Hale,  of  New  York  City  <01iver  C.  Semple,  o£  New 
York  City,  of  counsel),  for  respondent  Public  Service  Commission. 

^s>For  other  eases  tee  eam^  tonne  &.KBY-NUMBJB3R  in  all  Key-Ninaberea  Dlgeete  A  Indexes 
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John  P,  O'Brien,  Corp.  Counsel,  of  New  York  City  (John  P. 
O'Brien,  of  New  York  City,  of  counsel,  and  James  A.  I>[>nnelly  and 
Judson  Hyatt,  both  of  New  York  City,  on  the  brief),  for  city  of  New 
York. 

PAGE,  J.  This  action  was  commenced  June  22,  1916,  to  restrain 
the  enforcement  of  and  have  declared  unconstitutional  and  void 
chapter  604  of  the  Laws  of  1916,  which  amended  chapter  125  of 
the  Laws  of  1906,  and  reduced  the  price  which  the  plaintiff  could 
charge  its  customers  in  the  territory  served  by  it  from  $1  to  80  cents 
per  1,000  cubic  feet  after  July  1,  1916.  The  action  was  tried  at  Spe- 
cial Term,  commencing  October  10,  1918,  the  taking  of  testimony  was 
concluded  in  April,  1919,  the  opinion  of  the  court  was  handed  down 
on  January  27,  1920,  and  judgihent  dismissing  the  complaint  was  en- 
tered March  29,  1920. 

[1,2]  The  appeal  from  this  judgment  was  not  brought  on  for  hear- 
ing until  November,  1921.  In  the  meantime  an  action  was  brought  for 
the  same  relief  in  the  United  States  District  Court  in  June,  1920,  and 
aniinterlocutory  injunction  was  granted  restraining  the  enforcement  of 
the  act  tmder  section  266  of  the  United  States  Judicial  Code  (36  Stat. 
1162,  as  amended  by  37  Stat.  1013,  c.  160  [U.  S.  Comp,  St.  §  1243]), 
by  Judges  Ward,  Mayer,  and  Knox.  On  October  20,  1920,  a  final  de- 
cree was  made  and  entered  in  said  action,  adjudging  the  act  of  1906, 
as  amended  by  the  act  of  1916,  in  so  far  as  it  rekt^  to  this  plaintiff, 
unconstitutional  and  void,  as  being  in  contravention  of  section  1  of  the 
Fourteenth  Amendment  to  tho  Constitution  of  the  United  States. 
This  decree  was  entered  on  the  opinion  of  Judge  Hough.  Kings  Coun- 
ty Lighting  Co.  V.  Nixon,  268  Fed.  143.  On  appeal  to  the  United 
States  Supreme  Court,  the  decree  was  affirmed  March  6,  1922,  257 
U.  S.  ,  42  Sup.  Ct.  268,  66  L.  Ed. ,  not  as  yet  officially  re- 
ported (sub  nom.  Newton,  Attorney  General,  v.  Kings  County  Light- 
ing Co.). 

The  opinion  of  the  learned  justice  at  Special  Term  (sub  n(Mii.  Kings 
County  Lighting  Co.  v.  Lewis,  110  Misc.  Rep.  204-250,  180  N.  Y, 
Supp.  570)  shows  a  steadily  rising  cost  of  production,  in  men  and 
prices  for  all  the  commodities  that  were  used  in  the  manufacture  of 
gas  and  the  cost  of  labor,  until  in  1918  the  point  was  passed  where  in- 
ccwne  exceeded  cost  But  the  court  regarded  the  times  as  abnormal 
and  concludes : 

"Tbe  government,  in  granting  a  franchise  to  a  public  service  corporation, 
does  not  guarantee  a  profit  at  every  moment  of  the  corporation's  actlvitieg. 
All  that  such  a  corporation  Is  entitled  to  Is  protection  against  Inadequate  re- 
turns upon  Its  investment,  which  are  likely  to  continue  for  such  a  length  of 
time  as  would  result  In  the  Impairment  of  a  very  substantial  portion  thereof 
or  a  deprivation  of  an  adequate  return  upon  its  capital*" 

The  opinion  closes  with  the  statement: 

"Without  prejudice,  however,  to  reopen  the  case  by  appropriate  proceedings, 
if,  after  an  adequate  experimentation  under  an  eighty  cent  rate^  it  beeves 
that  it  can  prove  that  this  rate  is  confiscatory  a^  to  it." 

In  commenting  on  this  judgment,  and  the  contention  that  it  was 
a  bar  to  the  prosecution  of  this  action  in  die  United  States  District 
Court,  that  court  said:  , 
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"The  judgment  entered  In  tbe  Si]p];eme  Ck>urt  of  the  state  on  March  29» 
1920,  concluded  nothing  except  matters  which  became,  history  with  the  end 
of  1918.  By  its  specific  terms  it  left  further  occurrences  open  for  future  liti- 
gation,  and  tkte  is  the  further  litigation."  Kings  County  Lighting  Co,  V. 
I>ilxon,  supra,  268  Fed.  148. 

In  my  opinion,  we  should  treat  the  result  of  the  action  in  the  United 
States  District  Court  with  the  same  force  and  effect  as  if  the  case  in 
the  Supreme  Court  of  the  state  had  been  reopened,  that  it  might  be 
shown  by  actual  experience  that  what  was  shown  to  be  the  probable 
result  of  operation  under  the  80-cent  gas  rate  was  a  fact,  viz. :  That 
o{Terating  within  the  statutory  rate,  not  alone  was  no  adequate  return 
made  on  capital  invested  in  the  business,  but  that  actually  no  return 
at  all  was  made,  and  that  capital  was  being  depleted.  The  necessary 
conclusion  follows  that  the  act  should  be  declared  unconstitutional 
in  its  inception. 

We  must  also  bear  in  mind  that  the  question  to  be  determined  arises 
under  the  federal  Constitution,  and  hence  is  a  federal  question,  and 
the  final  court  of  review,  not  alone  of  the  decree  of  the  United  States 
District  Court,  but  also  of  the  judgment  of  the  Supreme  Court  of 
the  state  of  New  York,  is  the  Supreme  Court  of  the  United  States, 
and  that  court  has  affirmed  the  decree  of  the  District  Court.  If  our 
opinion  differed  from  its  determination,  we  should  accept  its  decision ; 
but,  from  an  independent  examination,  our  judgment  was  that  suffi- 
cient had  been  proved  on  the  trial  in  this  action  to  demonstrate  that 
the  act  of  1916,  in  reducing  the  price  of  gas  in  the  district  served  by 
the  plaintiff,  was  unconstitutional.  » 

The  Public  Service  Commission  has  the  power  to  fix  the  price  that 
the  company  may  charge  for  gas  (Public  Service  Commission  Law 
[Consol.  Laws,  c.  48]  §§  72,  66,  subds.  5, 12,  as  amended  by  Laws  1920, 
c.  542,  and  Laws  1921,  c.  134) ;  in  the  proceedings  the  commission  will 
ascertain  the  necessary  components  for  a  decision  as  to  what  would  be 
a  fair  and  reasonable  rate.  We  are  of  opinion  that  an  extended  re- 
view of  the  evidence  is  not  necessary  at  this  time.  If  the  parties  feel 
that  it  is  necessary  to  make  new  findings  of  fact  to  sustain  the  judg- 
ment, they  may  be  embodied  in  the  order  to  be  settled  herein. 

The  judgment  and  findings,  so  far  as  inconsistent  with  our  decision, 
should  be  reversed,  the  order  appealed  from  affirmed,  and  judgment  di- 
rected for  the  plaintiff,  declaring  the  provisions  of  chapter  606  of  the 
Laws  of  1916,  amending  chaoter  125  of  the  Laws  of  1906,  in  so  f^r 
as  they  apply  to  the  plaintiff,  unconstitutional  and  void,  with  costs  to 
the  appellant  in  this  court  and  the  Supreme  Court.    All  concur. 
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BALL  V.  BERTELLE'8  ESTATE. 

(Supreme  Court,  Appellate  Diylsi<m,  Third  Department.    July  6,  19&.) 

Master  and  servant  ^=»367— Carpenter  making  repairs  beld  an  "Independent  eon- 
tractor,"  not  an  "employee/*  within  Compensation  Law. 

A  carpenter,  who  was  engaged  by  the  owner  of  a  Imllding  to  make  re- 
pairs to  the  roof  and  veranda  of  the  building,  and  who  did  the  work  in 
hia  own  way  and  at  his  own  time,  without  direction  from  the  owner, 
except  indication  of  the  places  to  be  repaired,  was  an  "independent  con- 
tractor," and  not  an  "employee,"  within  the  Workmen's  Compensation 
Law;  the  test  being  that  a  contractor  is  subject  to  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and  not  as  to  the  means  by  which 
it  is  accomplished. 

[Ed.  Note.— For'  other  deflnitjous,  see  Words  and  Phrases,  First  and 
Second  Series,  Employ^;    Independent  Contractor.] 

Appeal  from  State  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  by  Louis  Ball,  employee,  against  the  estate  of  Frances 
Bcrtelle,  employer.  From  an  award  of  compensation  by  the  Indus- 
trial Board,  the  employer  appeals.  Award  reversed,  and  claim  dis- 
missed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG. 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Dirnberger  &  Moore,  of  Buffalo  (M.  F.  Dimberger,  Jr.,  of  Buf- 
falo, of  counsel),  for  appellants. 

Charles  D.  Nekton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

HENRY  T.  KELLOGG,  J.  The  appellants  were  the  owners  of 
certain  buildings,  some  of  the  rooms  of  which  were  .occupied  by  ten- 
ants. One  of  the  appellants,  Frank  J.  Bertelle  by  name,  had  charge 
of  the  buildings,  collected  rents,  and  caused  repairs  to  be  made.  The 
claimant,  by  occupation  a  carpenter,  was  engaged  by  Frank  J.  Ber- 
telle to  repair  certain  roofs  and  to  make  .repairs  to  a  veranda.  The 
claimant  agreed  to  do  the  work  at  odd  times  during  evenings  and 
Saturdays.  He  brought  his  own  tools  to  the  work  and  furnished  the 
nails  which  were  required.  The  appellants  furnished  the  shingles 
to  be  used  in  patching  the  roofs.  Aside  from  indicating  to  the  claim- 
ant the  roofs  to  be  patched  and  the  places  upon  the  veranda  where 
repairs  were  desired,  Frank  J.  Bertelle  gave  no  directions  to  claim- 
ant before  the  work  began  or  during  the  progress  of  the  work.  He 
at  no  time  exercised  authority  over  claimant  or  supervised  the  per- 
formance of  the  work.  Bertelle  testified  that  he  asked  the  claimant 
what  he  would  charge  for  the  work,  and  that  the  claimant,  without 
stating  a  price,  replied:  "I  won't  rob  you."  The  claimant  testified 
that  he  told  Bertelle  he  would  charge  him  $1.05  an  hour.  With  this 
exception  their  testimony  is  in  entire  accord.  The  claimant  proceeded 
to  do  the  work  in  his  own  way,  at  times  chosen  by  himself,  without 
directions  as  to  the  manner  in  which  the  work  should  be  performed. 

^s»For  oUier  cases  see  same  topic  A  KEY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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and  without  stipulation  as  to  the  time  when  it  should  be  completed. 
In  the  course  of  the  work  he  sustained  an  accidental  injury,  for  which 
an  award  against  these  appellants  as  his  employers  has  been  made. 

It  was  said  in  Hexamer  v.  Webb,  101  N.  Y.  377,  4  N.  E.  755,  54 
Am.  Rep.  703: 

"Gnie  test  to  determine  whether  one  who  renders  seryice  to  another  does  so 
as  a  contractor  or  not  la  to  ascertain  whether  he  renders  the  service  in  the 
course  of  an  indep«[ident  ooenpation,  representing  the  will  of  his  employer 
only  as  to  the  result  of  his  work,  and  not  as  to  the  means  by  which  it  is  ac- 
complished.*' 

In  Litts  V.  Risley  Lumber  Co.,  224  N.  Y.  321,  120  N.  E.  73C,  it  was 
said: 

"In  the  instant  case  Litts  was  an  independent  contractor.  He  agreed  to  do 
a  specific  piece  of  work  for  the  company.  In  doing  it  he  had  absolute  con- 
trol of  himself  and  his  helper.  He  was  Independent  as  to  when,  within  a  rea- 
sonable time  after  the  agreement  was  made  between  him  and  the  company, 
and  as  to  where,  he  should  commence  the  work.  He  was  free  to  proceed  in 
the  execution  of  it  entirely  in  accordance  with  his  own  ideas.  He-was  not  to 
any  extent  subject  to  the  directions  of  the  company  in  respect  to  the  method, 
means,  or  procedure  in  the  accomplishment  He  was  not  subject  to  a  dis- 
diarge  by  the  company  because  he  did  the  painting  in  one  way  rather  than  in 
another.  Those  facts,  considered  by  themselves,  would  constitute  him  an  in- 
dependent contractor." 

This  claimant,  who  represented  "the  will  of  his  employer  only  as 
to  the  result  of  his  work,  and  not  as  to  the  means  by  which"  it  was 
accomplished,  met  the  test  furnished  by  the  Hexamer  Case.  He  met 
equally  well  all  the  tests  of  the  Litts  Case,  and  within  these  and  many 
otfier  cases  not  necessary  to  mention  he  was  clearly  not  an  employee, 
but  an  independent  contractor.  The  award  should  be  reversed,  and 
the  claim  dismissed. 

Award  reversed,  and  claim  dismissed,  with  costs  against  the  State 
Industrial  Board.    All  concur. 


(202  Ajpp.  Div.  17) 

BACHE  V.  SALVATION  ARMY  et  at. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    July  6,  1922.) 

Master  and  servant  ^=9367— Employee  of  oontractor  repairing  building  held  not 
''•mplcyoe"  of  owner,  within  Compensation  Law. 

Where  the  owner*  of  a  building  engaged  a  carpenter  to  make  repairs, 
the  carpenter  to  furnish  the  materials  and  labor,  a  workman  employed 
by  the  carpenter  was  not  an  employee  of  the  owner,  so  as  to  be  entitled 
to  compensation,  under  the  Workmen's  Compensation  Law,  though  on 
Xmrticular  occasions,  in  the  absence  of  the  contractor,  a  representative  of 
the  owner  gave  instructions  as  to  the  particular  places  where  he  desired 
the  work  to  progress  and  the  particular  kind  of  work  to  t>e  done. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employ^] 

Appeal  from  State  Industrial  Board. 

Proceeding   under   the    Workmen's    Compensation    Law  (Consol. 
Laws,  c.  67)  by  George  F.  Bache,  as  employee,  opposed  by  the  Sal- 
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vatidn  Army,  employer,  and  the  Employers'  Liability  Assurance  Cor- 
poration, Limited,  insurance  carrier.  From  awards  of  compensation 
by  the  State  Industrial  Board,  the  employer  and  insurance  carrier  ap- 
peal.   Awards  reversed,  and  claim  dismissed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen-^ 
of  counsel),  for  State  Industrial  Board. 

COCHRANE,  P.  J.  The  question  in  this  case  is  whether  the  claim- 
ant was  an  employee  of  the  Salvation  Army.  There  is  no  dispute 
as  to  any  material  question  of  fact.  The  Salvation  Army  desired  cer- 
tain alterations  to  be  made  to  its  stock  rooms  and  offices  in  its  building 
at  No.  126  West  Fourteenth  street,  New  York  City.  Mr.  Wing  was 
engaged  in  the  carpenter  business  on  his  own  account  and  had  a  place 
of  business  near  the  Salvation  Army  building.  He  was  employed  by 
the  Salvation  Army  to  make  the  desired  alterations  in  its  building. 
For  that  purpose  he  furnished  all  the  labor  and  material.  The  work 
continued  from  November  IS,  1920,  until  January  11,  1921.  In  the 
performance  of  the  work  he  employed  at  different  times  from  three 
to  five  men,  including  the  claimant,  and  also  worked  on  the  job  him- 
self. He  paid  his  men,  including  the  claimant,  $9  a  day.  He  charged 
the  Salvation  Army  $10  a  day  for  each  man.  On  his  own  responsi- 
bility he  purchased  the  material  and  charged  the  Salvation  Army 
,therefor,  receiving  a  profit  on  the  material  thus  furnished.  For  the 
labor  and  material  thus  furnished  he  was  paid  by  the  Salvation  Army 
over  $2,000.  While  at  work  on  this  job  the  claimant  received  an  in- 
jury resulting  in  the  loss  of  his  right  eye. 

We  have  here  the  very  common  transaction  of  a  mechanic  or  con- 
tractor furnishing  labor  and  material  in  repairing  a  building  for  an- 
other, and  for  which  repairs  he  is  paid  either  a  reasonable  compensa- 
tion or  a  price  fixed  by  the  terms  of  the  contract.  The  men  employed 
by  him  are  not  ordinarily  employees  of  the  owner  of  the  building.  In 
the  present  instance  there  was  no  contractual  relation  between  the 
claimant  and  the  Salvation  Army.  It  is  a  matter  of  indifference  that 
on  particular  occasions,  in  the  absence  of  Mr.  -Wing,  directions  may 
have  been  given  by  the  representative  of  the  Salvation  Army  as  to 
the  particular  places  where  he  desired  the  work  to  progress  and  the 
particular  kind  of  work  to  be  done.  He  did  not  assimie  to  give  direc- 
tions as  to  the  method  of  performance  or  the  means  or  procedure  in 
the  accomplishment  of  the  work.  See  Thorn  v.  Clark,  188  App.  Div. 
411,  177  N.  Y.  Supp.  201 ;  Matter  of  Litts  v.  Risley  Lumber  Co.,  224 
N.  Y.  321,  120  N.  E.  730.  Whatever  directions  were  given  by  this 
representative  were  such  as  would  have  been  given  to  Mr.  Wing,  if 
he  had  been  present  indicating  the  nature  of  the  work  desired,  and 
did  not  affect  the  relationship  of  the  parties.  In  the  case  last  cited, 
it  was  said: 
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^The  fact  that  during  tbe  progress  of  the  work  the  company  told  litts  to 
do  certain  acta  which  'were  essaitial  to  the  performance  of  the  agreement—- 
that  is,  to  scrape  off  and  paint  well  the  rusty  spots — is  not  inconsistent  with 
his  status  or  relation  as  an  Independent  contractor.  The  relation  permitted 
the  company  to  exercise  the  degree  of  control  essential  to  secure  the  fulfill- 
ment of  the  contract  and  which  did  not  deprive  Litts  of  the  right  and  op- 
portunity to  do  the  painting  in  the  way  he  wished.  Uppington  v.  City  of  New 
York.  165  N.  T.  222;  Boyd  v.  Chicago  &  N.  W.  Ry.  Co..  217  111.  332;  Carleton 
▼.  Foundry  &  Machine  Products  Co.,  165  N.  W.  Rep.  816  (Michigan  Supreme 
Court,  December,  1917)." 

There  is  no  evidence  that  the  claimant  owed  any  allegiance  to  the 
Salvation  Army  nor  any  responsibility  to  it  as  its  employee.  It  seems 
very  clear  that  he  was  not  an  employee  of  the  Salvation  Army,  but 
of  Mr.  Wing,  an  independent  contractor.  See,  also,  Matter  of  Ball  v. 
Estate  of  Frances  Bertelle,  201  App.  Div.  768,  194  N.  Y.  Supp.  150, 
decided  herewith.    Opinion  by  Henry  T.  Kellogg,  J. 

The  awards  should  be  reversed,  and  the  claim  dismissed,  with  costs 
against  the  State  Industrial  Board.    All  concur. 


(202  App.  Dlv.  536) 

CROCKETT  V.  F.  T.  COPPINO  L  SONS  et  at. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  6,  1922.) 

Master  and  servant  «=»385(I4)— Loss  ef  use  of  oae  foot  and  partial  use  of  other 
foot  held  not  "total  disability,"  witliln  Compensation  Law. 

Where  claimant  lost  the  entire  use  of  his  right  foot  and  40  per  cent. 
of  the  use  of  his  left  foot,  but  could  walk  with  the  aid  of  crutches,  ^e  was 
not  totally  disabled,  within  Workmen's  Ck^mpensatlon  Law,  §  15,  subd.  1. 

[Ed.  Note. — ^Tor  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Total  Disability.] 

Henry  T.  Kellogg  and  Kiley,  JJ.,  dissenting. 

Appeal  from  St^te  Industrial  Board. 

Proceeding  by  Samuel  Crockett  for  an  award  under  the  Work- 
men's Compensation  Law,  opposed  by  F.  T.  Coppino  &  Sbns,  employ- 
•er,  and  the  Travelers'  Insurance  Company,  insurance  carrier.  From 
awards  of  total  disability  by  the  State  Industrial  Board,  employer  and 
insurance  carrier  appeal.    Reversed  and  remitted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (W.  B.  Davis,  of  New  York 
City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Board. 

COCHRANE,  P.  J.  The  awards  were  made,  as  appears  from  the 
findings,  because  of  total  permanent  disability.  The  case  must  there- 
fore be  considered  with  reference  to  section  15,  subd.  1,  of  the  Work- 
men's  Compensation  Law  (Consol.  Laws,  c.  67).    Claimant  has  lost  the 
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use  of  his  right  foot,  but  not  the  entire  use  of  the  left  foot.    The  case 
depends,  then,  on  the  last  sentence  of  the  subdivisi6n,  viz. : 

**In  all  other  cases  permanent  total  disability  shall  be  determined  in  ac- 
cordance with  the  facts." 

At  the  time  of  the  accident  claimant  was  SO  years  old.  He  walks 
with  the  aid  of  crutches.  Only  one  witness  was  examined,  except  that 
a  few  unimportant  questions  were  asked  of  the  claimant.  That  wit- 
ness was  a  physician,  and  his  testimony  conclusively  shows  that  the 
claimant  can  do  any  work  for  which  he.  is  or  may  be  adapted,  and 
which  does  not  involve  the  use  of  his  feet.  I  cannot  see,  therefore, 
any  room  for  finding  that  he  is  totally  disabled. 

In  regard  to  "permanent  partial  disability,"  under  the  "other  cases" 
clause  of  subdivision  3  of  section  IS,  which  properly  includes  this 
case,  it  is  apparent  that  the  claimant  has  some  wage-earning  capacity, 
which  has  not  been  determined  by  the  board.  I  tliink  the  case  should 
be  returned  to  the  board  for  disposition  on  the  prefer  basis. 

Award  reversed,  and  matter  remitted  to  the  State  Industrial  Board, 
with  costs  to  the  appellants  against  the  State  Industrial  Board  to 
abide  the  event.  All  concur,  except  HENRY  T.  KELLOGG,  J.,  dis- 
senting with  a  memorandum,  in  which  KILEY,  J.,  concurs. 

HENRY  T.  KELLOGG,  J.  (dissenting).  The  claimant,  while 
working  upon  an  electric  lamp,  mounted  on  a  column  20  feet  high, 
accidentally  fell  to  the  ground  and  sustained  serious  injuries,  includ- 
ing fractures  of  the  bones  of  his  feet  and  ankles.  The  accident  oc- 
curred on  October  26,  1915,  and  numerous  awards  were  thereafter 
made  to  claimant,  prior  to  May,  1921,  from  which  no  appeals  were 
taken.  Under  such  awards  he  was  paid  $14.42  per. week  for  290 
weeks,  or  more  than  the  sum  of  $4,000.  Further  awards  were  made 
in  May,  1921,  and  January,  1922,  continuing  the  weekly  payments 
previously  awarded  as  for  permanent  total  disability.  From  these 
awards  the  employer  and  insurance  carrier  have  appealed. 

We  may  eliminate  from  consideration  the  two  classes  of  disability 
designated  by  the  Workmen's  Compensation  Law,  "temporary  total 
disability"  and  "temporary  partial  disability."  W.  C.  L.  §  15.  For 
either  of  these  disabilities  payments  in  excess  of  $3,500  may  not  be 
made.  Claimant  had  already  been  awarded,  and  had  actually  re- 
ceived, more  than  that  sum  whert  the  awards  appealed  from  were 
granted.  The  awards  can  be  sustained,  therefore,  only  provided/  the 
disability  in  question  can  be  classed  as  a  "total  permanent  disability" 
or  a  "permanent  partial  disability."  It  is  said  that  a  case  of  the  former 
is  not  presented,  because  there  has  not  been  a  total  loss,  or  total  loss 
of  use,  of  both  feet.  This  is  an  erroneous  view.  A  disability  which 
is  permanent  and  total  may  be  established,  "in  the  absence  of  con- 
clusive proof  to  the  contrary'*  (W.  C.  L.  §  15),  by  the  loss,  or  loss 
of  use,  of  certain  pairs  of  physical  members,  such  as  the  feet.  It 
may,  however,  be  proven  otherwise,  for  the  law  says : 

"In  all  other  cases  permanent  total  disability  shall  be  determined  in  ac- 
cordance with  the  facts."    W.  0.  L.  {  16,  subd.  1. 
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It  is  undisputed  that  the  claimant  has  entirely  and  permanently 
lost  the  use  of  his  right  foot,  and  tfiat  he  has  sustained  a  40  per  cent, 
loss  of  use  of  the  left  foot.  As  a  consequence  he  can  never  work 
upon  his  feet  and  can  never  walk  without  crutches.  The  only  work 
which  he  may  do  will  be  with  his  hands,  while  sitting  down.  His 
disability  is  as  total  and  as  permanent,  therefore,  as  if  both  feet  were 
lost.  It  is  also  said  that  the  claimant  was  debarred  from  a  further 
award  as  for  "permanent  partial  disability"  on  account  of  the  total 
loss  of  one  foot,  because  for  that  specific  injury  an  award  for  more 
than  205  weeks  is  not  permitted,  and  the  claimant  had  already  been 
paid  for  290  weeks. 

It  is  true  that  the  claimant  had  been  paid  for  more'  weeks  than  is  . 
permissible  for  the  loss  of  one  foot;  but  it  is  not  true  that  his  loss, 
though  it  may  have  been  partial,  was  not  in  excess  of  one  foot.  At 
the  time  of  the  accident,  which  was  in  October,  1915,  there  was  no 
provision  for  an  award  for  a  proportionate  loss  of  use  of  a  member, 
so  that  for  the  partial  loss  of  the  left  foot  a  specific  sum  for  a  spe* 
cific  number  of  weeks  could  not  have  been  calculated  to  be  due,  in  ad- 
dition to  the  amount  payable  for  the  total  loss  of  the  right  foot.  How- 
ever, it  was  then  provided  in  the  law,  as  now,  that  "in  all  other  cases 
in  this  class  of  disability"  the  compensation  should  be  based  on  the 
difference  between  the  employee's  average  weekly  wages  and  his 
wage-earning  capacity,  thereafter,  "payable  during  the  continuance  of 
such  partial  disability."  It  was  evidently  contemplated  that,  in  the 
case  of  a  loss  which  was  greater  than  the  loss  of  one  physical  mem- 
ber, but  not  so  great  as  the  loss  of  two  members,  resort  might  be  had 
to  this  provision  to  secure  compensation  in  excess  of  that  provided  for 
in  the  arbitrary  schedules  of  the  subdivision. 

It  is  fairly  clear  from  the  nature  of  the  injuries  sustained  by  the 
claimant,  and  from  other  proof  given  in  the  case,  that  the  claimant 
has  no  present  wage-earning  capacity.  In  this  event  the  claimant 
would  be  entitled  to  two-thirds  of  his  average  weekly  wages  during 
the  continuance  of  his  disability.  The  same  would  be  true,  if  we 
regarded  the  disability  of  claimant  to  be  total,  rather  than  partial. 
It  is  immaterial,  therefore,  whether  we  classify  the  claimant's  disa- 
bility as  "total  permanent'*  or  as  "permanent  partial/'  for  in  either 
event  he  would  be  entitled  to  precisely  the  award  which  has  been 
made  to  him. 

The  award  should  be  affirmed,  with  costs  to  the  Industrial  Board. 

KILEY,  J.,  concurs. 
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CHRISTASTIE  v.  ELMIRA  WATER,  LIGHT  &  R.  CO. 

(Stipreme  Court,  Appellate  Division,  Third  Department.    July  6,  1922.) 

t.  Evidence  4=:»547«Medlcal  expert   may  testify  hypothetlcally  in  con] unction 
with  facts  within  hie  knowledge. 

Medical  expert  may  testify  to  assumed  facts,  not  within  his  knowledge^ 
but  amply  proved,  in  conjunction  with  facts  gathered  from  his  own  ob- 
servation, and  which  are  within  his  own  personal  knowledge. 

2.  Appeal  and  error  ^=>l050(l)«Admi88ion  of  Incompetent  evidence,  supported 
by  evidence  properly  In  the  record,  not  reversible  error. 

In  an  action  for  personal  injury,  testimony  of  a  physician  as  to  a 
statement  made  by  the  plaintiff  relating  to  her  physical  condition,  and 
the  continuance  of  her  ailment,  while  inadmissible,  when  supported  by  tes- 
timony of  her  attending  physician,  which  was  properly  in  the  record,  was 
not  so  prejudicial  as  to  warrant  reversal. 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  John  T.  Christastie  against  the  Elmira  Water,  Xight  & 
Railroad  Company.  From  a  judgment  for  jJaintiflf,  and  from  an  order 
denying  a  motion  for  new  trial,  defendant  appeals.    Afiirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLCHSG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Stanchfield,  Collin,  Lovell  &  Sayles,  of  Elmira  (Halsey  Sayles,  of 
Elmira,  of  counsel),  for  appellant. 
Mortimer  L.  Sullivan,  of  Elmira,  for  respondent. 

HINMAN,  J.  The  action  was  brought  to  recover  for  the  pecuniary 
loss" of  the  plaintiff  resulting  from  personal  injuries  inflicted  on  his 
wife  in  a  collision  between  two  of  the  defendant's  street  cars.  The 
only  questions  raised  upon  this  appeal  are  with  reference  to  alleged  er- 
rors in  ruling  by  the  justice  presiding. 

One  question  was  challenged  by  the  appellant  as  an  improper  hy- 
pothetical question,  as  assuming  facts  not  before  the  jury.  The  ques- 
tion was  propounded  by  counsel  for  the  plaintiff  to  I>r.  Colegrove,  who 
had  testified  to  a  personal  examination  of  the  plaintiff  when  called  in 
consultation  shortly  after  the  accident,  which  occurred  on  February 
12,  1919,  and  to  examination  on  the  day  of  the  trial  and  once  inter- 
vening, which  it  seems  was  just  prior  to  the  trial  of  the  action  brought 
by  the  wife  for  her  personal  injuries.  He  testified  that  he  had  made 
a  physical  examination  of  the  plaintiff  on  these  occasions,  and  gave  in 
detail  what  he  found  as  to  her  condition.  The  question  propounded 
was  as  follows : 

"Q.  Now  assuming.  Doctor,  that  this  woman  was  well  preceding  February 
12,  1919,  and  on  that  day  she  sustained  a  fall  in  a  street  car  coUision,  and 
coupling  these  premises  with  your  subsequent  examination,  are  you  able  Uy 
say  with  reasonable  certainty  as  to  the  cause  of  the  condition  you  found?" 

[  1  ]  The  question  propounded  to  the  witness  was  based  in  part  upon 
facts  stated  hypothetically,  being  facts  not  within  the  knowledge  of  the 
doctor,  to- wit,  that  the  plaintiff  was  well  preceding  February  12,  1919, 
and  on  that  date  sustained  a  fall  in  a  street  car  collision.  These 
facts  were  amply  proved.    Upon  these  facts,  together  with  the  facts 
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which  ckme  to  the  knowledge  Of  the  doctor  by  reason  of  his  subsequent 
examination,  his  opinion  was  asked  as  to  whether  he  could  say  with 
reasonable  certainty  what  was  the  cause  of  the  condition  he  found.  In 
the  examination  of  an  expert  there  are  two  proper  methods  of  inter- 
n^ation:  (1)  Where  the  expert  is  familiar  with  the  facts  by  personal 
observation  and  so  testijfies,  he  may  be  asked  directly  for  his  opinion, 
without  stating  the  facts  upon  which  it  is  based.  (2)  Where  the  ex- 
pert is  not  familiar  with  the  facts  upon  which  hi$  opinion  is  based, 
they  must  be  stated  to  him  hypothetically,  and  upon  the  assumption  of 
the  facts  so  stated  he  must  base  his  opinion.  People  v.  Youngs,  151  N., 
Y.  210,  218,  45  N.  £.  460.  The  question  in  the  present  case  constituted 
a  proper  combination  of  these  two  methods.  Facts  not  within  his 
knowledge,  but  which  were  amply  proved  otherwise,  were  assumed,  in 
conjianction  with  facts  gathered  from  his  own  observation  and  which 
were  within  his  own  personal  knowledge.  I  think  that  was  the  effect 
of  the  question,  and  that  there  was  no  error.  He  had  testified  to  the 
facts  which  he  had  found  upon  his  examination,  but  whether  or  not 
he  had  testified  to  all  of  the  facts  within  his  knowledge,  and  upon 
which  he  based  his.  opinion,  it  remained  for  the  attorney  for  the  de- 
fendant to  subject  him  to  cross-examination  as  to  those  facts,  in  putting 
his  opinion  to  the  test  to  which  it  was  entitled  to  be  subjected,  if  de- 
sired. 

f  21  It  is  also  charged  that  it  was  error  to  admit  the  testimony  of  Dr. 
Colegrove  that  shortly  before  the  trial  he  had  examined  the  plaintiff's 
wife,  and  that — 

"She  complained  still  of  headache  and  Inablltty  to  read,  or  withstand  any 
physical  exertion  wlthont  a  great  fatigue,  or  without  tiring  her  a  great  deal." 

A  motion  was  made  to  strike  out  this  testimony,  for  the  reason  that 
it  did  not  consist  of  statement  made  by  the  patient  for  the  purpose  of 
treatment  and  relating  to  the  existing  condition  of  the  patient.  It  is 
quite  apparent  that,  while  Dr.  Colegrove  had  shortly  after  the  accident 
examined  the  patient  as  a  consultant  and  for  the  purpose  of  aiding  in 
her  proper  treatment,  he  had  examined  her  on  the  two  subsequent  oc- 
casions, once  before  the  wife's  trial,  and  once  before  the  present  trial, 
for  the  purpose  of  testifying.  I  think  the  question  was  improper  under 
the  authorities  cited  by  the  appellant,  particularly  Davidson  v.  Cornell, 
132  N.  Y.  228,  237,  30  N.  E.  573,  but  I  am  not  satisfied  that  the  error 
was  so  prejudicial  as  to  require  a  new  trial.  EHr.  Soble,  the  attending 
physician  of  the  plaintiff's  wife,  testified  to  substantially  the  same  thing 
without  objection  on  the  part  of  defendant's  counsel,  and  since  he  was 
attending  her  for  the  purpose  of  treatment  throughout  this  whole 
period,  this  testimony  coming  from  him  was  properly  before  the  jury 
under  the  authorities  cited,  and  counsel  for  the  defendant  also  elicited 
from  his  own  expert  witness,  who  had  examined  the  plaintiff's  wife, 
the  fact  that  the  patient  had  complained  to  him.  He  was  not  permitted, 
however,  to  state  the  nature  of  these  complaints,  and  so  far  as  his  tes- 
timony is  concerned  it  is  valuable  only  in  a  very  general  and  uncertain 
way.  It  remains,  however,  that  the  testimony  of  the  plaintiff  as  to  the 
continuance  of  her  ailment  was  supported,  not  alone  by  the  improper 
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testimony  of  Dr.  Colegrove,  but  by  testimony  of  her  attending  physician, 
which  was  properly  in  the  record. 

Under. these  circumstances,  it  seems  to  me  that  the  question  was  nort 
so  prejudicial  as  to  warrant  a  reversal  on  that  alone.  The  judgment 
and  order  should  be  affirmed  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs ;  the  court  be- 
ing of  the  opinion  that  the  errors,  if  any,  did  not  affect  the  substantial 
rights  of  the  parties,  and  should  be  disregarded  under  section  106  of 
the  Civil  Practice  Act. 


(201  App.  Div.  818)    , 

GEIQER  V.  DIVINE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  6,  1022.) 

Waters  and  water  courses  ^=9l79(4)«Plndln8  that  former  dam  did  not  flood 

land,  80  as  to  create  prescriptive  right,  not  against  weight  of  evidenoe. 

In  an  action  for  damages  from  flooding  plaintiff's  land,  caused  by  de- 
fendant's dam  maintained  below  in  a  stream  running  througli  the  land,  a 
finding  that  the  d^m.  as  maintained  by  defendant's  predecessors  did  not 
cause  the  water  of  the  stream  to  overflow  plaintiff*s  land,  so  as  to  give  a 
prescriptive  right  to  an  easement,  h^ld  not  against  the  weight  of  the 
evidence. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Augustus  Geiger  against  Dwight  Divine.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  his  motion  to  set  aside 
the  verdict,  defendant  appeals.    Judgment  and  order  affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

A.  T.  Clearwater,  of  Kingston,  for  appellant. 
Amos  Van  Etten,  of  Kingston,  for  respondent 

COCHRANE,  P,  J.  The  facts  in  this  case  are  stated  on  a  former 
appeal,  reported  in  193  App.  Div.  545,  184  N.  Y.  Supp.  532,  and  we 
therefore  refrain  from  restating  them.  At  the  trial  we  are  now  review- 
ing the  defendant  admitted  that  his  dam  causes  water  to  overflow  the 
plaintiff's  land.    In  fact,  the  defendant  requested  the  following  finding: 

"That  the  dam  thus  crossing  the  Good  Beer  Kill,  as  constructed  and  main- 
tained by  the  defendnnt,  caused  the  water  of  that  stream  to  back  up  over  the 
lands  of  the  plaintiff." 

And  the  court  so  found.  The  right  of  the  defendant  to  such  an  ease- 
ment rests  solely  on  a  prescriptive  title.  No  other  claim  is  now  made. 
The  court  submitted  to  the  jury  this  question : 

"Bid  the  dam  at  Gnpe  Pond,  as  maintained  by  the  Delaware  &  Hudson 
Canal  Company  or  TuthlU,  cause  the  water  to  flood  the  flat  land  now  owned 
by  Geiger  substantially  to  the  same  extent  as  now?** 

The  jury  answered  this  question  in  the  negative.  The  court  ap- 
proved such  verdict  and  made  an  additional  finding  as  follows : 

"The  dam  as  maintathed  by  Tuthill  and  the  Delaware  &  Hudson  Canal 
Company  impounded  the  waters  of  the  Good  Beer  Kill  stream,  so  that  it  was 
flooded  back  to  a  point  at  or  near  the  site  of  the  Montrose  bridge,  which  is 
some  distance  down  the  stream  from  plaintifTs  premises." 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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On  the  former  trial  it  was  found  Iw  the  court  that  the  dam  as  main- 
tained by  Tuthill  and  the  Canal  Company  caused  the  impounded 
waters  to  overflow  the  lands  now  owned  by  the  plaintiff.  In  this  re- 
spect the  present  appeal  presents  a  different  aspect  than  the  former. 
The  question  now  before  us  is  whether  the  finding  of  the  trial  jus- 
tice above  recited  is  sustained  by  the  evidence.  . 

The  Montrose  bridge  was  located  below  the  plaintiff's  premises.  It 
took  its  name  from  its  owner,  who  owned  the  farm  situated  on  both 
sides  of  the  stream,  and  who  used  the  bridge  for  his  farming  purposes. 
Witnesses  for  the  plaihtrflF,  who  assisted  in  the  construction  of  this 
bridge,  Montrose,  the  owner  thereof,  and  others,  who  lived  near  the 
bridge  and  were  familiar  with  the  conditions,  testified  in  substance 
that  the  still  water  of  the  pond  caused  by  the  old  dam  terminated  be- 
low or  at  the  bridge.  Various  instances  in  connection  therewith  were 
given  by  the  witnesses,  one  of  which  was  that  it  was  customary  to  float 
logs  down  the  stream  to  the  Tuthill  sawmill,  and  that  such  logs  were 
carried  by  the  current  of  the  stream  under  the  bridge  until  they  reached 
the  still  waters  of  the  pond  below.  Montrose  testified  that,  although  at 
times  of  high  water  it  would  cover  the  approaches  to  the  bridge,  he 
never  knew  it  to  reach  the  tc^  thereof,  but  that  now  the  water  covers 
the  stone  abutments  on  which  the  crude  framework  of  the  bridge  for- 
merly rested. 

The  defendant  called  more  witnesses  than  the  plaintiff,  but  for  the 
most  part  they  did  not  attempt  to  compare  the  extent  of  the  water  im- 
pounded by  the  old  and  new  dams,  respectively,  with  reference  to  the 
Montrose  bridge.  Their  testimony  was  largely  directed  to  showing 
that  dujing  the  existence  of  the  old  dam  the  lands  now  owned  by  plain- 
tiflf  were  to  a  greater  or  less  extent  covered  with  water.  There  is  no 
serious  question  about  that.  The  land  in  that  vicinity  was  formerly 
known  as  "drowned  lands."  It  is  low  and  marshy.  Plaintiff's  witness- 
es admit  that  in  times  of  high  water  or  severe  storms  the  land  was  to 
a  greater  or  less  extent,  in  some  portions  at  least,  covered  with  surface 
water,  which  drained  oil  after  a  short  time.  The  real  inquiry  was  as 
to  whether  the  old  dam  caused  any  more  water  to  be  deposited  on  the 
land  in  question  than  would  otherwise  have  existed.  The  testimony  of 
some  of  the  defendant's  witnesses,  however,  is  directly  at  variance  with 
that  of  the  plaintiff's  witnesses,  and  thus  a  substantial  question  of  fact 
arose.  Defendant  also  presented  considerable  evidence  in  an  effort  to 
show  that  the  present  dam  is  no  higher  than  the  former.  He  admits, 
however,  that  the  old  dam  was  not  water-tight.  The  present  dam  is 
of  modem  formation  and  concrete  construction.  The  question  is  not 
as  to  the  height  of  the  two  dams,  respectively,  but  as  to  the  height  of 
the  water  which  they  respectively  impounded. 

On  the  former  appeal  we  held  that  the  burden  of  proof  was  on  the 
defendant;  that  the  question  of  defendant's  prescriptive  right  to  the 
easement  had  either  not  been  decided  or,  if  it  had  been,  the  decision  had 
been  reached  under  the  mistaken  idea  that  the  burden  of  proof  was  on 
the  plaintiff.  We  stated  that  the  evidence  as  to  the  extent  of  the 
flooding  of  plaintiff's  land  by  the  defendant,  as  compared  with  its 
flooding  during  the  existence  of  the  old  dam,  presented  a  close  and 
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serious  question  of  fact,  which  might  well  turn  on  the  question  of  the 
burden  of  proof.  A  re-examination  of  the  case  in  'the  light  of  the 
evidence  now  before  us  confirms  us  in  that  view.  The  court,  with  the 
assistance  of  the  jury,  has  found  that  the  dam  maintained  by  the  de- 
fendant's predecessors  did  not  cause  the  water  of  the  stream  to  over- 
flow the  land  now  owned  by  plaintiff.  This  finding  is  not  against  the 
weight  of  evidence,  and,  as  the  defendant  admits  Aat  his  dsun  causes 
damage  to  the  plaintiff,  we  discover  no  reason  for  interference  with  the 
judgment. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


STERN  V.  BARRETT  et  aL 

(Supreme  CJourt,  Appellate  Division,  First  Department.     Jnly  14,  1022.) 
Banks  and  banking  ^=s>  1 88I/2— Sender  held  entitled  to  recover  money  paid  to  ex- 
press company  for  transmission,  where  no  receipt  from  consignee  produced. 

In  action  by  sender  of  money  against  express  company  agreeing  to 
transmit  it  to  Europe,  where  plaintiff  swore  that  defendant  agreed  to 
deliver  to  him  the  receipt  of  the  consignee  showing  delivery  of  the 
moneys,  heldy  that  the  sender  was  entitled,  on  failure  to  furnish  him  such 
receipt,  to  recover  the  consideration  paid. 

Appeal  from  Appellate  Term. 

Action  by  Sam  Stern  against  William  M.  Barrett,  as  President  of 
the  Adams  Express  Company,  From  a  judgment  of  the  Appellate 
Term,  affirming  a  judgment  for  plaintiflf  in  the  Municipal  Court,  de- 
fendant appeals.   Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Stockton  &  Stockton,  of  New  York  City  (Edward  R.  Whittmgham, 
of  New  York  City,  of  counsel) ,  for  appellant. 

Henry  J.  Harkavy,  of  New  York  City  (Henry  C.  Moses,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.    Determination  affirmed,  with  costs. 

SMITH,  J.  (dissenting).  The  complaint  alleges  that  upon  the  2Sth 
day  of  April,  1916,  the  plaintiff  delivered  to  the  defendant  the  sum  of 
$154,  with  instructions  to  transmit  the  said  amolmt  to  one  Stern 
Salomone,  Szasoka,  Beregmagye,  and  that  thereafter,  and  about  the 
25th  day  of  July,  1916,  the  plaintiff  delivered  to  the  defendant  the  sum 
of  $67  with  instructions  to  transmit  the  said  moneys  to  the  same  per- 
son. That  defendant  undertook  and  guaranteed  to  transmit  the 
amounts  as  aforesaid  to  the  person  aforementioned  and  to  furnish 
the  plaintiff  with  a  receipt  showing  delivery  of  said  moneys  to  the 
said  person  or  to  refund  the  said  amounts  to  the  plaintiff ;  that  the  de- 
fendant has  not  furnished  this  plaintiff  with  a  receipt  showing  delivery 
of  the  said  moneys  to  the  person  above  named,  although  duly  de- 
manded, and  there  is  now  due  and  owing  from  defendant  to  the 
plaintiff  the  sum  of  $221,  no  part  of  which  has  been  paid,  although 
duly  demanded. 

It  will  be  noticed  that  the  complaint  does  not  allege  the  nonpayment 
of  these  moneys.  But  the  cause  of  action  in  the  complaint  is  based 
entirely  upon  nondelivery  of  a  receipt  from  the  consignee.    The  con- 
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tract  is  represented  by  two  receipts  given  by  defendant  for  the  differ- 
ent amounts,  similar  in  form.    One  of  these  receipts  is  here  set  forth : 

"^Adanus  Express  Oompany.  10-263424 

"Foreign  Postal  Remittance  Receipt, 

"Not  Negotiable. 

"Kahan,  Hubsc^er  &  Sadc 

"At 319  B.  Honston  St. 

"For  remittance  to— Stem  Salomone. 

"Give  fall  name:    Szasoka. 

"Give  street  and  dty  or  .town,  district,  provinoe. 

"Not  good  for  more  than  one  hundred  dollars. 

•*T7  6  posts  Szolyvarhars— falva. 

*lDounty  and  Coimtry. 
Toreign  Money 
''Kronen  550  Beregmegye 

"Agent 
'^Hungary 

"April  25,  1016, 
"Received  from  Sam  Stern.    Received  payment  at  182  Goerck  St 
"Give  residence  address:    AprU  25,  1916.    N.  Y.    City  and  State.    Kahan, 
Hnbecher  &  Sack.    Seventy-Seven  106  Dollars. 

"This  remittance  will  be  forwarded  to  the  payee  named,  subject  to  the  rales 
and  regulations  of  the  various  post  offices  used  in  making  the  remittance. 

"No  claim,  covering  nondelivery  or  wrong  delivery  of  this  remittance,  or 
ioT  failure  to  produce  receipt,  or  for  postage  deposited  for  return  of  payee^s 
receipt,  will  be  considered  after  90  days  from  date  thereof. 
"Accepted  subject  to  delay  resulting  from  war." 

In  addition  to  the  terms  of  this  contract,  the  plaintiff  has  sworn  that 
the  defendant  agreed  to  deliver  to  him  the  receipt  of  the  consignee 
that  the  money  had  been  received.  This  evidence  was  incompetent,  as 
varying  the  terms  of  the  written  instrument,  which  had  become  the 
contract  of  the  parties,  by  showing  an  additional  promise  made  by  the 
defendant  not  included  tfiercin.  The  receipt  given  by  the  defendant 
and  accepted  by  the  plaintiff  constitutes  the  contract  between  the  par- 
ties. This  would  be  so,  although  the  receipt  was  not  signed,  ^d  an 
acceptance  by  the  plaintiff  implies  assent  to  its  terms.  1  Williston  on 
Contracts,  §§  9(fe,  90b.  Any  oral  agreement,  therefore,  which  adds  to 
the  contract  an  additional  promise,  varies  the  written  contract  evi- 
denced by  this  receipt  and  acceptance,  and  is  not  permitted.  See 
Jamestown  Business  College  Association  v.  Allen,  172  N.  Y.  291,  64 
N.  E.  952,  92  Am.  St.  Rep.  740;  Watkins  Salt  Co.  v.  Mulkey,  225 
Fed.  739,  744, 141  C.  C.  A.  11 ;  Loomis  v.  New  York  Cent  &  H.  R.  R. 
Co.,  203  N.  Y.  359, 96  N.  E.  748,  Ann.  Cas,  1913A,  928. 

It  is  claimed  that  the  real  consideration  of  a  written  contract  may  be 
shown  by  parol.  But  this  rule  does  not  permit  a  party  to  show  an- 
other promise  as  part  of  the  consideration,  where  that  promise  is  not 
supported  by  independent  consideration.  1  Williston  on  Contracts,  §§ 
115a,  115b.  Even  if  this  promise  had  been  included  within  the  written 
instrument,  the  failure  to  deliver  the  receipt  would,  I  think,  have  been 
instifficient  to  authorize  a  rescission  of  the  contract,  where  the  defend- 
ant had  actually  purchased  the  kronen  stipulated  for  and  they  had  been 
sent  on  for  delivery,  for  two  reasons:  First,  because  the  defendant 
could  not  be  put  in  statu  quo.  With  the  depreciation  of  the  kronen, 
the  defendant  would  suffer  loss  if  plaintiff  were  allowed  to  rescind 
195N.Y.S.— 11 
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and  recover  the  original  consideration.  Rescission  is  based  upon 
equitable  principles,  and  will  not  be  allowed  where  the  parties  cannot 
be  put  in  statu  quo.  See  Scheibe  v.  Zaro,  199  App.  Div.  807,  192  N.  Y. 
Supp.  433.  The  second  reason  why  the  plaintiff  cannot  rescind  is 
that  the  only  allegation  of  nonperformance  is  of  nondelivery  of  the  re- 
ceipt of  the  consignee,  which  is  rtot  so  substantial  a  breach  of  the  con- 
tract as  to  authorize  a  rescission  in  the  absence  of  evidence  showing 
that  the  moneys  had  not  been  deposited.  See  6  R.  C.  L.  p.  926; 
Herzog  v.  Transatlantic  Trust  Co.  (Sup.)  172  N.  Y.  Supp.  394. 

The  plaintiff's  measure  of  damage  is  clearly  the  value  of  the  kronen 
as  of  the  time  when  they  should  have  been^delivered  to  the  consignee, 
as  his  only  loss  is  the  loss  of  the  performance  of  the  contract,  and  not 
the  consideration  paid.  See  Beecher  v.  Cosmopolitan  Trust  Co.,  239 
Mass.  48,  131  N.  E.  338;  Katcher  v.  American  Express  Co..  94  N. 
J.  Law,  165,  109  Atl.  741 ;   Scheibe  v.  Zaro,  supra. 

While  the  evidence  of  the  price  paid  therefor  is  some  evidence  of  the 
value  of  the  kronen  at  the  time  the  contract  was  made,  with  the  daily 
fluctuation  in  the  value  of  exchange,  there  is  no  presumption  that  the 
same  value  continued  30  days  or  6  weeks  thereafter,  or  whatever  time 
might  be  held  to  be  a  reasonable  time  contemplated  in  the  contract  for 
the  delivery  of  these  moneys. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  Mu- 
nicipal Court  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  in  all  courts  to  abide  the  event 


(201  App.  Div.  770) 

DRAPER  V.  W.  H.  DRAPER  &  SONS,  Inc.,  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.     July  0,  1022.) 

1.  Statutes  4=:»263— Construed  prospectively  unless  otherwise  Incapable  of  rea- 

sonable construction. 

Statutes  are  to  be  construed  prospectively,  and  not  retrospectively, 
unless  they  are  otherwise  incapable  of  a  reasonable  construction. 

2.  Master  and  servant  ^=9349— Statute  preventing  termination  of  compensation 

by  death  construed  prospectively. 

The  amendment  of  Workmen's  Compensation  Law  by  Laws  1920,  c. 
532,  providing  that  a  disability  award  shall  be  payable  to  claimant's 
widow  and  children,  does  not  apply  to  an  award  made  after  the  date  on 
which  the  amendment  becomes  effective  for  an  injury  occurring  before  that 
date,  and  gives  claimant's  widow  no  right  to  payments  falling  due  after 
his  death  from  causes  other  than  the  injury. 

Appeal  from  State  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Lucy  C. 
Draper  against  W.  H.  Draper  &  Sons,  Inc.,  employer,  and  the  Employ- 
ers' Liability  As'surance  Corporation,  insurance  carrier,  for  compensa- 
tion for  the  death  of  Charles  E.  Draper.  From  an  award  of  the  State 
Industrial  Board,  directing  payment  to  Lucy  C.  Draper  of  the  balance 
of  an  award  made  to  the  injured  employee  during  his  lifetime  for  par- 
tial permanent  disability,  the  employer  and  the  insurance  carrier  ap- 
peal.   Award  reversed,  and  claitn  dismissed. 
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Argued  before  COCHRANE,  P.  I.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E,.  C.  Aiken,  I>eputy  Atty.  Gen.,  of 
counsel),  for  Industrial  Board. 

HENRY  T.  KELLOGG,  J.  An  award  of  $17.03  for  219:6  weeks 
of  disability  was  made  to  claimant's  intestate  on  June  23,  1920,  for  an 
accidental  injury'  occurring  on  March  3,  1920.  The  claimant's  intes- 
tate came  to  his  death  on  July  5,  1921,  from  causes  other  than  his  ac- 
cidental injury.  In  November,  1921,  an  award  was  made  to  his  widow 
for  the  balance  of  the  weekly  payments  under  the  original  award,  which 
had  accrued  after  his  death  and  would  thereafter  accrue.  From  this 
award  an  appeal  was  taken. 

[1  ]  It  was  f<)rmerly  the  law  that,  in  the  case  of  an  award  for  a  spe- 
cific number  of  weeks  of  disability  to  an  employee  who  thereafter  died, 
no  sums  which  under  the  terms  of  the  award  would  fall  due  after  his 
death  became  payable  to  his  widow  or  next  of  kin.  Wozneak  v.  Buf- 
falo Gas  Co.,  175  App.  Div.  268,  161  N.  Y.  Supp.  675,  Chapter  534  of 
the  Laws  of  1920  amended  subdivision  3,  §  15,  of  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c.  67)  to  provide  otherwise.  This  act 
became  effective  on  May  5,  1920,  which  was  intermediate  the  date  of 
the  accident  and  the  date  of  the  award  in  this  case.  It  provides  that 
"an  award  made  to  a  claimant  under  this  subdivision  shall  in  case  of 
his  death"  be  payable  to  the  surviving  wife  of  the  claimant,  if  there 
are  no  children  under  the  age  of  18  years,  and  otherwise  to  the  wife 
and  children  under  the  age  of  18  years.  The  question  here  arising  is 
whether  or  not  this  act  applied  to  affect  this  claim,  which  arose  out  of 
an  accidental  injury  sustained  previously  to  its  pas^ge. 

"All  statute  are  to  be  constmed  prospectively,  and  not  retrospectively,  un- 
less they  are  otherwise  incapable  of  a  reasonable  construction."  Per  Savage, 
C.  J.,  In  Hackley  v.  Sprague,  10  Wend.  113. 

'*It  is  always  to  be  presumed  that  a  law  was  intended,  as  Is  Its  legitimate 
office,  to  famish  a  rule  of  future  action  to  be  applied  to  cases  arising  subse- 
quent to  its  enactment  A  law  is  never  to  have  retroactive  effect,  unleg^  its 
express  letter  or  clearly  manifested  intention  requires  that  it  should  have 
snch  effect.  If  all  Its  language  can  be  satisfied  by  giving  it  prospective  opera- 
tion, it  should  have  such  operation  only."  Per  Earl,  J.,  in  N.  Y.  &  Oswego  M. 
R.  Co.  v.  Van  Horn,  57  N.  Y.  473,  at  page  477. 

In  Dash  v.  Van  Kleeck,  7  Johns.  477,  499  (5  Am.  Dec.  291),  Kent, 
C.  J.,  in  holding  that  a  statute  was  not  retroactive,  said  that  a  "statute 
ought  never  to  receive  such  a  construction,  if  it  be  susceptible  of  any 
other."  This  doctrine  has  been  restated  in  numberless  cases,  of  which 
the  following  are  a  few:  Matter  of  Miller's  Estate,  110  N.  Y.  216, 
18  N.  E.  139;  Quinlan  v.  Welch,  141  N.  Y.  158,  36  N.  E.  12;  Geneva 
&  Waterloo  Rv.  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  163  N.  Y. 
228,  57  N.  E.  498;  Germania  Savings  Bank  of  Kings  County  v.  Vil- 
lage of  Suspension  Bridge,  159  N.  Y.  362,  54  N.  E.  33.  There  may  be 
exceptions  to  the  rule,  where  remedies  are  afforded  relating  to  the  en- 
forcement of  previously  existing  legal  or  equitable  rights.  With  such 
exceptions  we  are  not  here  concerned. 
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[2]  When  the  claimant's  intestate  sustained  his  injury,  he  became 
entitled  to  an  award  for  219.6  weeks  of  disability,  subject  to  termina- 
tion by  his  death.  The  employer  and  the  insurance  carrier  then  became 
obligated  to  make  payments  during  such  period,  subject  to  such  termi- 
nation. The  rights  of  the  parties  then  became  fixed,  and  no  statute 
subsequently  passed  should  be  construed  to  have  the  effect  of  enlarging 
or  diminishing  such  rights  or  obligations.  We  think  that  no  award 
could  properly  have  been  made  for  payments  falling  due  after  the  death 
of  the  claimant's  intestate. 

The  award  should  be  reversed,  and  the  claim  dismissed.    All  concur. 


(202  App.  Dlv.  SeO) 

MoCROSSEN  V.  MOORHEAD. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  6,  1922.) 

Master  and  aervant  «=»30l( I)— Daughter  uaiaa  father's  oar  to  oarry  her  mother 
for  ride  held  his  ageat. 

Where  the  owner  of  an  automobile  purchased  for  the  use  of  his  family 
authorized  his  daughter  to  take  her  mother  out  for  a  pleasure  ride,  the 
daughter  was  the  agent  of  her  father,  so  as  to  render  him  liable  for  her 
negligence. 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Corabel  McCrossen  against  Thomas  A.  Moorhead.  From 
an  order  dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KEI.LOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Judge  &  Lyons,  of  Schenectady  (John  E.  Judge,  of  Pittsburgh,  of 
counsel),  for  appellant. 

Mills  &  Mills,  of  Albany  (Borden  H.  Mills,  qf  Albany,  of  counsel, 
and  Charles  H.  Mills,  of  Albany,  on  the  brief),  for  respondent. 

VAN  KIRK,  J.  At  the  end  of  the  plaintiflf's  case  the  court  stated 
that  the  plaintiff  had  established  a  right  to  recover  for  negligence  on 
the  part  of  the  driver  of  the  automobile,  but  held  that  a  nonsuit  should 
be  granted  because  the  owner  "was  not  present  and  had  nothing  to  do 
with  it.''  There  was  evidence  which  would  have  justified  the  jury  in 
finding  that  the  defendant  was  the  owner  of  the  car ;  that  he  had  pur- 
chased it  for  the  use  and  pleasure  of  his  family ;  that  his  daughter  was 
authorized  by  him  to  drive  the  car  and  take  out  members  of  his  family 
upon  occasions  when  he  was  not  present ;  that  on  the  day  the  accident 
occurred  he  told  his  daughter  that  he  was  not  going  for  a  ride,  but  that 
she  could  take  her  mother  for  her  pleasure  and  enjoyment;  that  he  on 
that  occasion  either  drove  the  car  to  the  house,  or  the  daughter  pro- 
cured it  herself ;  that  on  this  occasion  the  car  was  used  in  the  service 
of  the  father,  to  provide  recreation  for  the  family  and  upon  the  au- 
thority of  the  father.  ^  ' 

There  is  no  evidence  justifying  a  finding  that  this  daughter  was  not 
competent  or  qualified  to  drive  an  automobile.     The  one  question  is 
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whether  she  is  to  be  held  the  agent  of  her  father,  and  therefore  under 
his  direction  and  control,  while  taking  the  mother  out  for  her  pleasure. 
The  owner  of  a  car  may  loan  it  to  another  person,  who  is  competent  as  a 
chauffeur,  without  incurring  liability  for  the  negligence  of  the  operator, 
eveil  though  the  operator  is  his  son  or  daughter.  In  such  circumstance 
the  father  is  not  the  principal  of  the  son  or  daughter.  Van  Blaricom 
V.  Dodgson,  220  N.  Y.  Ill,  115  N,  E.  443,  L.  R-  A.  1917F,  363.  To  the 
same  effect  is  the  holding  in  Fallon  v.  Swackhamer,  226  N.  Y.  444,  123 
N.  E.  737.  In  the  Van  Blaricom  Case,  220  N.  Y.  114,  115  N.  E.  444, 
L.  R.  A.  1917F,  363,  the  court  said : 

"If  the  owner  of  a  car  directly  or  indireetly  causes  some  one,  whether  his 
son  or  hired  chauffeur,  to  drive  the  same  for  the  benefit  of  members  of  hia 
family,  it  is  familiar  law  that  such  driver  may  become  the  agent  of  the 
owner." 

In  the  instant  case  the  daughter  who  drove  the  car  did  so  upon  au- 
thority from  her  father,  and  ^e  was  acting  as  his  agent  and  under  his 
direction.  Under  similar  facts  we  have  affirmed  a  judgment  against 
the  ovmtT  in  McComb  v.  Boardman,  199  App.  Div.  229,  191  N.  Y. 
Supp.  874. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event    All  concur. 


(201  App.  Div.  783) 

BALLARD  V.  SARATOGA  NAT.  BANK  OF  SARATOGA  SPRINGS. 

(Supreme  Court,  Appellate  Divlsloo,  Third  Department.    July  e,  1922.) 

Appeal  and  error  ^=9 1 099 (8)— Prior  reversal  of  direoted  verdlot  for  plaintiff  held 
to  require  afflrmaace  of  direoted  Judgment  for  defendant  on  speoial  verdict. 
Wbere  a  judgment  previously  entered  on  a  verdict  directed  for  plain- 
tiff had  been  reversed  without  opinion,  thereby  establishing  either  that 
defendant  was  entitled  to  a  directed  verdict  or  that  there  was  a  question 
of  f^ct  for  the  Jury,  a  Judgment  for  defendant  rendered  on  a  special  ver- 
dict, after  a  new  trial  at  which  the  evidence  was  substantially  the  same, 
and  the  denial  of  plaintiff's  motion  for  a  directed  verdict  and  his  motion 
for  a  new  trial,  must  be  affirmed. 

Codurane^  P.  J.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  James  Willis  Ballard,  as  receiver  of  the  Keystone  Guard, 
against  the  Saratoga  National  Bank  of  Saratoga  Springs.  From  the 
judgment  directed  by  the  court  for  defendant  on  a  special  verdict, 
and  from  an  order  denying  i^aintilFs  motion  for  a  direction  of  the 
verdict  and  for  a  new  trial,  plaintiif  appeals.    Affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Merle  I.  St.  John,  of  New  York  City  (Arthur  Ofner,  of  New  York 
City,  of  counsel),  for  appellant. 

Butler,  Kilmer  &  Corbin,  of  Saratoga  Springs  (Walter  P.  Butler 
and  Harold  H,  Corbin,  both  of  Saratoga  Springs,  of  counsel),  for 
respondent. 
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HENRY  T.  KELLOGG,  J.  The  complaint,  among  other  things, 
alleged:  That  the  Audubon  National  Bank,  in  October,  1911,  went 
into  voluntary  liquidation;  that  in  the  months  of  December,  1911,  and 
April,  1912,  it  distributed  to  its  stockholders  large  sums  of  money, 
which  were  otherwise  necessary  for  the  payment  of  its  debts;  that 
the  Citizens'  National  Bank  of  Saratoga  Springs  was  then  the  owner 
of  25  shares  of  the  capital  stock  of  the  Audubon  National  Bank ;  that 
such^  stock  had  been  issued  to  it  in  the  name  of  Charles  D.  Thurber,  its 
cashier ;  that  the  title  to  said  stock  was  held  by  Thurber,  as  the  agent 
of  and  for  the  use  and  benefit  of  the  Citizens'  National  Bank;  tfiat, 
in  the  distribution  of  the  assets  of  the  Audubon  National  Bank,  the 
Citizens'  National  Bank  accepted  and  received  the  sum  of  $875.  The 
Keystone  Guard,  of  which  the  plaintiff  is  receiver,  was  at  all  times 
a  creditor  of  the  Audubon  National  Bank,  and  it  is  claimed  was  preju- 
diced by  the  distribution.  This  defendant  is  the  successor  of  the 
Citizens'  National  Bank  of  Saratoga  Springs.  Judgment  was  de- 
manded in  the  complaint  for  the  sum  of  money  thus  distributed  to 
the  Citizens'  Bank. 

The  following  facts  were  proven  upon  the  trial:  One  Blackburn, 
in  November,  1910,  borrowed  $5,000  of  the  Citizens'  National  Bank 
upon  a  promissory  note.  As  security  for  the  loan  he  deposited  with 
the  bank  40  shares  of  the  stock  of  the  Audubon  National  Bank,  then 
owned  by  him  and  standing  in  his  name.  In  September,  1911,  the 
40  shares  of  stock  were,  surrendered  to  the  Audubon  National  Bank, 
and  in  place  thereof  a  new  certificate  for  40  shares  was  issued  to 
Charles  D.  Thurber.  In  January,  1912,  the  $5,000  note  was  reduced 
by  Blackburn  to  $2,000.  Blackburn  then  made  his  note  for  $2,000, 
dated  January  6,  1912,  payable  to  the  Citizens'  National  Bank  in  60 
days,  and  this  note  was  substituted  for  the  note  previously  made. 
The  40  shares  of  Audubon  National  Bank  stock  were  surrendered, 
and  two  certificates  issued  in  place  thereof.  One  certificate,  for  15 
shares,  was  issued  to  Blackburn,  and  one  certificate,  for  25  shares, 
was  issued  to  Thurber.  The  latter  certificate  was  agreed  to  be  held 
by  Thurber  as  security  for  the  $2,000  note.  On  February  6th  the 
Audubon  National  Bank,  in  the  course  of  distributing  its  assets,  sent 
its  "check  to  Thurber  for  $625,  payable  to  his  order.  On  December 
10,  1912,  it  sent  its  check  for  $250  to  Thurber,  payable  to  his  order. 
These  checks  were,  immediately  upon  receipt,  indorsed  by  Thurber, 
and  the  proceeds  credited  on  the  $2,000  Blackburn  note  in  the  Citi- 
zens' National  Bank.  . 

The  witness  Rockwood  testified  that  in  or  about  the  month  of 
August,  1911,  acting  for  the  Citizens'  National  Bank,  he  notified 
Blackburn  that  the  $5,000  note  must  be  paid;  that  he  told  Blackburn 
that  the  Citizens'  National  Bank  insisted  that,  if  the  note  were  re- 
newed, the  Audubon  National  Bank  stock  must  be  transferred  direct- 
ly to  it;  that  Blackburn  refused  to  give  such  collateral  to  the  Citi- 
zens' National  Bank;  that  he  stated  his  willingness  to  transfer  it  to 
a  third  person ;  that  he  (Rockwood)  suggested  that  the  stock  be  trans- 
ferred to  Thurber;  that  this  was  finally  agreed  upon.  The  testimony 
of  Rockwood  as  to  this  agreement  is  as  follows : 
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"Mr.  Blackburn  then  aaid  tbat  he  would  have  tiie  stock  iaenied  to  Mr.  Thur- 
ber,  upon  the  understanding  that  he  wae  given  tlme»  and  that  on  the  pay- 
ment of  hia  (Blackburn's)  indebtedness  Mr.  Thurber  would  retransfer  the 
stock  to  him,  but  that  upon  his  failure  to  pay  the  indebtedness  to  the  bank, 
then  Thnrbor  was  authorized  to  trnnsf^  the  stock  to  the  bank  to  be  enforced, 
the  suiplua,  if  any,  to  be  returned  to  Mr.  Blackburn." 

According  to  Rockwood  this  arrangement  was  assented  to  by  the 
Citizens'  National  Bank,  by  Thurber,  and  by  Blackburn,  and  thereupon 
the  September  renewal  of  the  $5,000  note  was  made.  Rockwood  fur- 
ther said  that  in  January,  1912,  when  Blackburn  paid  $3,000  upon  the 
note  and  gave  the  Citizens'  National  Bank  a  new  note  for  $2,000, 
Blackburn  requested  that  a  portion  of  the  collateral  be  surrendered 
to  him;  that  he  stated i^t,  if  this  were  done,  he  would  notify  Thur- 
ber to  make  immediate  payment  of  all  dividends,  received  on  the  Au- 
dubon National  Bank  stock  retained,  to  the  Citizens'  National  Bank 
in  reduction  of  his  note ;  that  this  was  agreed  to ;  that  the  issuance  of 
new  certificates  to  Blackburn  and  Thurber,  in  15-share  and  25-share 
lots,  respectively,  was  the  result. 

Upon  each  of  the  three  trials  of  this  action  the  plaintiff  has  con- 
tended that  the  25  shares  of  stock  apparently  in  the  name  of  Thurber 
were  in  reality  owned  by  the  Citizens'  National  Bank,  and  that  divi- 
dends paid  to  Thurber  were  in  legal  effect  paid  directly  to  that  bank. 
The  defendant  has  always  contended  that  the  legal  title  to  the  shares 
was  in  Thgrber,  not  as  the  cashier  of  the  Citizens'  National  Bank,  but 
as  an  individual;  that  Thurber  represented  the  real  owner,  Black- 
bum,  and  not  the  Citizens'  National  Bank;  that  as  an  intermediary 
between  the  two  it  was  his  duty  to  receive  all  dividends ;  that  when 
dividends  were  received  it  became  his  duty  to  pay  either  to  Black- 
bum  or  to  the  Citizens'  National  Bank,  accordingly  as  the  situation 
had  developed;  that  his  duty  in  this  respect  was  regulated  by  the 
contract  between  Blackburn  and  the  Citizens'  National  Bank;  that 
when  the  dividend  checks  in  question  were  received  by  Thurber  he 
performed  an  independent  act  in  paying  them  over  to  the  Citizens'  Na- 
tional Bank ;  that  in  doing  so  he  acted  as. the  agent  of  Blackburn ;  that 
.  the  Citizens*  National  Bank,  therefore,  never  received  the  dividend 
moneys  directly  from  the  Audubon  National  Bank ;  that,  having  re- 
ceived the  moneys  paid  without  knowledge  that  the  same  were  im- 
properly paid  from  assets,  it  was  not  liable  for  their  return. 

The  trial  judge  upon  the  first  trial  submitted  to  the  jury  the  ques- 
tion whether  Thurber  was  the  agent  of  Blackburn  or  of  the  Citizen's 
National  Bank.  The  verdict  of  the  jury,  to  the  effect  that  Thurber 
was  the  agent  of  Blackburn,  was  set  aside  by  the  trial  justice,  and 
his  order  to  that  effect  was  affirmed  by  us.  192  App.  Div.  935,  181  N. 
Y.  Supp.  927.  In  so  affirming  we  merely  followed  the  usual  rule  that 
orders  of  such  character,  since  they  involve  the  exercise  of  discretion 
by  the  trial  justice,  will  not  be  disturbed. 

On  the  second  trial  the  same  trial  justice  directed  a  verdict  for  the 
plaintiff.  The  judgment  entered  upon  the  directed  verdict  was  re- 
versed by  this  court  without  opinion,  and  a  new  trial  granted.  198 
App.  Div.  958,  189  N.  Y.  Supp.  937.    The  writer  was  not  sitting  as 
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a  member  of  the  court  which  so  decided.  The  reasons  for  the  re- 
versal, therefore,  cannot  be  stated  by  him  with  the  authority  of  ac- 
tual V  knowledge.  However,  the  conclusion  is  logically  inescapable 
that  this  court  thereby  determined  either  (1)  that  the  question  wheth- 
er Thurber  acted  for  Blackburn  in  receiving  the  moneys  or  for  the 
Citizens'  National  Bank  was  one  of  fact  to  be  decided  by  a  jury ;  or 
(2)  that  as  a  matter  of  law  the  defendant  was  not,  upon  the  case  made, 
answerable  to  a  judgment  in  favor  of  the  plaintiff. 
.  The  proof  submitted  upon  the  third  trial  now  under  consideration 
is  substantially  the  same  as  previously  submitted.  The  case  has  come 
back,  therefore,  with  the  question  of  fact,  if  there  was  such  a  ques- 
tion, determined  in  "favor  of  the  defendant.  Whichever  view,  there- 
fore, is  taken  of  our  prior  decision,  the  conclusion  cannot  be  avoided 
that,  in  the  present  situation  of  the  case,  that  decision  calls  for  an 
affirmance  of  the  judgment. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  con- 
cur, except  COCHRANE,  P.  J.,  who  dissents. 


SULLIVAN  V.  GLENS  FALLS  PORTLAND  CEMENT  CO.  •!  aL 

(Supreme  Court,  Appellate  Division,  Third  D^artment    July  6,  1922.) 

Appeal  from  State  Industrial  Board. 

In  the  matter  of  the  claim  of  Patrick  A.  Sullivan  for  compensation 
under  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  against 
the  Glens  Falls  Portland  Cement  Company  and  the  State  Insurance 
Fund,  insurance  carrier.  From  a  decision  of  the  State  Industrial 
Board,  denjring  compensation,  claimant  appeals.    Affirmed. 

Ar^ed  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

PER  CURIAM.    Decision  affirmed,  without  costs. 

KILEY,  J.  (dissenting).  The  claimant  was  injured  on  the  2d  day  of* 
October,  1920,  as  follows:  Fracture  both  bones  left  forearm;  frac- 
ture seventh,  eighth,  ninth  ribs,  right  side;  fracture  metatarsal  bone, 
small  left  toe;  lacerated  left  hand  and  fingers;  motor  and  sensory  pa- 
ralysis left  arm  and  forearm;  and  general  contusion  to  whole  body. 
These  injuries  were  received  while  the  claimant  was  working  with 
his  machine  for  the  respondent,  the  Glens  Falls  Portland  Cement  Com- 
pany. His  clothing  caught  in  part  of  the  machinery  and  wound  him 
around  on  the  pulley.  The  machine  was  a  gasoline  engine  and  ensilage 
cutter.  The  injuries,  the  manner  they  were  received,  and  their  extent 
!s  not  questioned  by  respondents. 

The  only  question  raised  by  respondents  is  that  the  claimant  was  an 
independent  contractor,  and  not  a  laborer.  The  cement  company  runs 
a  large  farm  in  connection  with  its  cement  plant ;  it  raises  large  quanti- 
ties of  com  and  puts  it  in  the  silo,  which  is  built  upon  the  farm.  The 
claimant  owned  a  farm  in  the  vicinity  of  the  company's  farm  when  he 
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was  injured;  he  had  the  ensilage  cutter  for  his  own  use;  he  had  helped 
out  the  cement  company  one  other  year ;  he  changed  works  with  a  Mr. 
West,  and  a  Mr.  Kembles  had  the  machine  on  one  occasion,  and  I  judge 
from  the  evidence  ran  it  himself.  He  did  not  keep  it  for  hire  generally. 
The  contract  with  the  respondent  cement  company'is  simple— $2.50  an 
hour  for  himself  and  his  machine ;  he  had  no  help  of  his  own  on  the 
work.  There  were  three  men  drawing  com  to  the  sib  cut|er-— one  man 
in  the  silo,  one  man  getting  the  com  to  the  cutter,  and  claimant  putting 
it  through.  He  (claimant)  did  not  have  control  of  a  single  man  in 
the  outfit;  all  were  cement  company  men.  The  superintendent,  told 
claimant  when  to  commence  work,  and  took  the  machine  himself  from 
plaintiff's  farm.    The  foreman  testified  as  follows: 

"Q.  Yoa  had  charge  of  the  fllliiig  of  the  silo?  A.  Yes,  star.  Q.  In  fact,  you 
told  bim  how  to  rtm  his  machine— how  to  cut  the  ensilage?    A«  TeSy  sir." 

If  any  of  the  other  men  working  on  the  job  of  filling  that  silo  were 
laborers,  then  the  claimant  was  such  laborer.  If  a  man,  who  was  hired 
to  take  his  corn  cutter,  and  go  there  and  cut  the  corn  for  the  men  to 
load  onto  wagons  and  draw  it  to  the  silo,  was  a  laborer,  then  this  claim- 
ant was  one.  Because  the  man  who  cut  the  com  took  with  him  his 
own  com  cutter,  sometimes  called  "hook,"  and  sometimes  called  "sick- 
le," it  did  not  constitute  him  an  independent  contractor.  I  find  no  case 
holding  where  the  fact  alone  that  an  employee  furnished  his  own  tools 
made  him  an  independent  contractor.  This  court  has  held  directly  to 
the  contrary.  Peck  v.  Tassell  &  Fairbanks,  193  App.  Div.  604,  184  N. 
Y.  Supp.  426,  and  cases  cited;  Abromowitz  v.  Hudson  View  Const. 
Co.,  188  App.  Div.  356,  177  N.  Y.  Supp.  187,  affirmed  228  N.  Y.  509, 
126  N.  E.  898. 

In  Matter  of  McNally  v.  Diamond  Mills  Paper  Co.,  178  App.  Div. 
342,  164  N.  Y.  Supp.  793,  the  claimant  undertook  to  move  an  engine 
from  the  railroad  station  to  the  company's  plant  for  $225.  After  that 
job  was  done,  he  was  asked  by  the  company  to  help  inptall  it.  He  fur- 
nished two  of  his  own  men,  and  his  own  blocking,  rigging,  and  jacks; 
He  was  injured,  and  this  court  held  that,  although  he  was  paid  as  for 
day's  labor,  he  was  an  independent  contractor,  and  reversed  the  award 
made  to  him  by  the  State  Industrial  Commission.  Reversal  was  had  in 
223  N.  Y.  83,  119  N.  E.  242,  the  court  using  language  particularly  ap- 
plicable here : 

,  "He  was  not  in  control  of  the  Job ;  he  had  no  power  of  superintendence  or 
direction ;  he  bad  no  other  rank  than  the  regular  employees  of  the  mill  who 
wer^  with  him;  he  took  his  orders  from  the  engineer,  whom  the  mill  placed 
in  charge.  In  this  situation,  the  distinctive  tokens  of  the  independent  con- 
tractor are  lacking." 

See,  also,  Cummings  v.  Underwood  Silk  Fabric  Co.,  Inc.,  184  App. 
Div.  456,  \71  N.  Y.  Supp.  1046. 

The  briefs  consider  other  questions,  but  upon  the  argument  it  was 
agreed  the  question  here  discussed  was  the  only  question  raised. 

I  favor  reversal  of  the  decision  of  the  State  Industrial  Board,  with 
costs  to  claimant 
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HAMBERG  v.  FLOWER  CITY  SPECIALTY  CO.  et  r.U 

(Supreme  Court,  Appellate  Division,  Third  E>epartment;    July  6,  1922.) 

Master  and  servant  <s=s>375( I)— injury  to  employee  violating  rules  not  oompensa- 
bl'e,  because  not  arising  In  "course  of  employment." 

Vvhere  an  employee  was  killed  while  using  a  freight  elevator  to  go 
from  one  9oor  to  another,  in  violation  of  the  employer's  rules,  such  acci- 
dent did  not  arise  in  the  "course  of  employment"  within  Workmen's 
Compensation  Law,  S  3,  subd.  7. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Course  of  Employment] 

Appeal  from  Award  of  State  Industrial  Board. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Celia  Ham- 
berg  for  the  death  of  Yetta  Hamberg,  opposed  by  the  Flower  City 
Specialty  Company,  employer,  and  the  United  States  Fidelity  &  Guar- 
anty Company,  insurance  carrier.  From  an  award  of  the  State  Indus- 
trial Board  in  favor  of  claimant,  the  employer  and  insurer  appeal.  Re- 
versed, and  claim  dismissed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Chester  McNeil,  of  Buffalo,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

KILEY,  J.  The  employer  is  a  corporation  manufacturing  paper 
boxes  in  the  city  of  Rochester.  Its  business  is  located  and  carried  on 
in  a  five-story  building  which  it  owned.  With  one  other  tenant,  it  oc* 
cupied  the  whole  building.  It  maintained  an  elevator  for  the  use  of 
the  occupants  of  said  building,  which  was  designated  as  a  combination 
passenger  and  freight  elevator.  On  the  18th  day  of  October,  1919, 
claimant's  intestate,  a  daughter  15  years  of  age,  worked  for  this  compa- 
ny. The  place  of  her  work  in  said  building  was  on  the  fourth  floor. 
The  hours  were  from  7 :30  a.  m.  to  5  p.  m.  The  way  provided  for  the 
help  to  reach  the  upper  floor  in  said  building  was  by  a  stairway.  The 
evidence  discloses  that  the  girl  employees  of  the  building,  at  times,  used 
the  elevator  to  get  up  and  down  to  and  from  their  respective  positions 
in  the  establishment.  On  the  day  in  question,  and  about  7:10  a.  m., 
the  man  who  ran  the  elevator  had  stopped  it  at  the  second  floor,  locked 
it,  and  had  gone  away  from  it.  Defendant's  intestate  checked  in  at  ,the 
first  floor  at  about  that  time,  and  went  up  the  stairs  to  the  second  floor, 
unlocked  the  elevator  and  started  it  upwards,  was  caught  between  it 
and  the  floor,  and  killed.  Claimant,  as  a  dependent,  was  given  an 
award. 

Appellants  object  to  the  award  upon  the  ground  that  the  accident 
did  not  arise  out  of  and  in  the  course  of  her  employment,  and  that 
there  was  no  dependency  proven  on  part  of  the  claimant.  The  first 
objection  is  good.  While  at  different  times  girls,  among  them  this  girl, 
had  used  the  elevator,  and  had  been  instructed  by  other  girls  in  this 
employment  how  to  operate  it,  it  affirmatively  appears  that  thisi  girl 
had  been  told  to  keep  away  from  the  elevator.    She  was  not  engaged  in 
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any  work  for  the  benefit  of  her  employer,  but,  on  the  contrary,  was 
endeavoring  to  favor  herself  by  avoiding  the  extra  effort  she  would 
have  to  msSce  going  up  the  two  flights  of  stairs.  Under  such  circum- 
stances the  courts  have  held  that  a  claimant,  or  a  claimant's  intestate, 
was  not  acting  in  the  course  of  the  employment,  and  was  not  engaged 
in  the  work  for  which  she  was  employed.  Matter  of  Rendino  v.  Con- 
tinental Can  Co.,  186  App.  Div.  924,  172  N.  Y.  Supp.  916,  reversed  226 
N.  Y.  565,  123  N.  E.  886.  In  the  above-cited  case  a  boy  17  years  old, 
after  finishing  his  day's  work,  attempted  to  operate  a  stamping  machine, 
in  violation  of  the  orders  of  his  employer,  and  was  injured ;  held,  he 
could  not  recover  compensation.  In  Di  Salvio  v.  Menihan  Co.,  225  N. 
Y.  123,  121  N.  E.  766,  the  claimant  left  his  post  and  went  across  the 
room  in  which  he  was  working  to  say  good-bye  to  a  fellow  employee, 
who  wa3  going  away  to  enter  the  army.  He  was  injured  while  away 
from  his  station  in  the  employment,,  but  in  the  same  room.  It  was  held 
that  the  accident  did  not  arise  out  of  and  in  the  course  of  his  employ- 
ment. Subdivision  7,  section  3  of  the  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67)  is  construed  in  Gifford  v.  T.  G.  Patterson,  Inc., 
222  N.  Y.  4,  117  N.  E.  946,  6  A.  L.  R,  576,  contrary  to  the  contention 
of  respondents. 

The  award  should  be  reversed,  and  claim  dismissed,  with  costs 
against  the  State  Industrial  Board.    All  concur. 


C202  App.  Div.  58) 

AVELLINO  V.  McKEE  REFRIGERATOR  CO.  et  «l. 

(Supreme  Court,  AppeUate  DlviMon,  Third  Department    July  6,  1922.) 

Master  and  servant  ^s»398— Compensation  olaimant's  falluro  to  give  "notloo"  held 
not  excusable. 

Information  of  an  injury  to  an  employ^  of  a  corporation,  given  to  itn 
foreman  «r  superintendent,  does  not  constitute  notice  to  it,  in  the  absence 
of  other  facts,  and  in  and  of  itseif  does  not  show  lack  of  prejudice,  ex- 
cusing failure  to  give  the  written  notice  required  by  Workmen's  Com- 
pensation Law,  1 18,  prior  to  amendment  by  Laws  1918,  c.  634. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Notice.] 

Appeal  from  State  Industrial  Board. 

Claim  by  Guiseppe  Avellino,  eiiiploy^,  for  an  award  under  the  Work- 
men's Compensation  Law,  opposed  by  the  McKee  Refrigerator  Com- 
pany, employer,  and  the  Royal  Indemnity  Company,  insurance  carrier. 
From  an  award  in  favor  of  claimant,  the  employer  and  insurer  appeal. 
Award  reversed,  and  claim  dismissed. 

Argued  before  COCHRANE,  P,  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ.,  concur. 

Frank  J.  O'Neill,  of  New  York  City  (Bamett  Cohen,  of  New  York 
City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Board. 
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COCHRANE,  P.  J.  December  1,  1917,  the  claimant  was  injured 
by  a  wooden  splinter  piercing  the  pahn  of  his  right  hand.  Infection 
resulted,  extending  to  the  arm,  and  an  award  was  made  in  his  favor 
December  21,  1920,  which  was  increased  December  16,  '1921 ;  such 
awards  being  for  a  permanent  loss  of  the  use  of  30  per  ceilt.  of  the 
right  arm.  The  medical  expert  of  the  commission,  in  estimating  the 
loss  of  the  use  of  the  arm  which  he  thought  the  claimant  sustained, 
stated  that  he  made  allowance  for  "willful  exaggeration"  by  the  claim- 
ant. Notice  of  the  injury  was  not  given  to  the  employer,  as  required 
by  section  18  of  the  Workmen's  Compensation  L^aw  (Consol.  Laws,  c. 
67),  and  the  only  question  raised  on  this  appeal  is  that  the  "failure  to 
give  such  notice  was  not  properly  excused  by  the  coifamission. 

On  April  9,  1918,  the  claimant  testified  as  follows: 

"Q.  What  did  you  do  the  day  of  that  accident?  Did  you  stop  work?  A.  I 
worked  about  12  days,  until  I  waa  unable  to  work  any  longer. 

**Q.  Are  you  sure  pf  that  now?    A.  I  am  certain. 

"Q.  When  did  you  first  call  a  doctor?  A.  I  called  the  doctor  over  to  my 
house. 

''Q.  What  day  was-  this,  please?   A.  On  the  1st  of  December. 

"Q.  How  many  days  did  you  say  you  worked  after  the  accident?  A.  About 
12  days. 

"Q.  Anybody  see  you  when  you  were  hurt?    A.  My  fellow  workers. 

''Q.  Did  you  report  this  accident  to  the  employer?  A.  Sliyer  was  taken 
out  by  nty  fellow  workers,  but  1  have  never  notified  the  employer,  except  one 
day,  when  all  these  men  can^e  over  to  my  house  and  I  told  them.  I  told 
Henry  about  the  injury. 

"By  Commissioner  Curtis:  Q.  When  was  that?  A.  About -12  or  14  days 
after  the  accident. 

"By  Mr.  Stabile:  Q.  Is  it  not  a  fact  you  did  not  tell  the  employer  anything 
until  January  15th,  when  you  came  out  of  the  hospital?  A.  I  sent  word  to 
the  employer  when  I  was  in  the  hospital 

"Q.  When  did  you  go  to  the  hospital?  (Shows  letter  to  Commissioner  Curtis 
from  employer.) 

"Q.  You  went  to  the  hospital  December  23d?    A.  Tea. 

"Q.  Tour  accident  happened  December  1st?    A.  Yes. 

"By  Commissioner  Curtis:  Q.  The  first  time  you  notified  the  employer  waa 
January  15th?    A.  1  sent  word  to  him  while  J  was  in  the  hospital. 

"Q.  Whom  did  you  send  word  by?  A.  A  young  man  came  over  to  see  me 
at  the  hospital :   I  told  him  to  tell  the  boss  about  It. 

"By  Mr.  Stabile:  Q.  Who  was  this  man?  Did  you  work  with  him?  A.  He 
worked  with  me  and  is  still  there. 

"By  Commissioner  Curtis:  Q.  Do  you  know  whether  he  told  the  boss  or 
not?    A.  That  I  don't  know." 

The  claim  was  thereupon  disallowed  on  the  ground  of  "delayed  no- 
tice." On  December  5,  1919,  a  rehearing  was  had,  and  the  claimant 
then  testified  that  he,  immediately  on  the  occurrence  of  the  accident, 
told  his  foreman,  and  that  the  latter  put  peroxide  on*  the  injury,  and 
that  he  made  claim  for  compensation,  and  that  he  only  worked  3  days 
after  the  accident.  .  His  attention  wias  called  to  his  previous  testimony, 
which  he  admitted,  but  attempted  no  explanation  of  the  discrepancy. 
The  foreman  denied  the  testimony  of  the  claimant.  At  the  conclusion 
of  this  testimony  the  claim  was  again  disallowed  because  of  "delayed 
notice."  Again,  on  February  20,  1920,  the  matter  was  reconsidered 
and  the  claim  disallowed  because  of  "delayed  notice.*'    On  April  9, 
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1920,  the  matter  was  again  reconsidered,  and  for  the  fourth  time  a  de- 
cision was  made  as  follows : 
'Trevious  actions  disallowing  case  conflrmed." 

On  December  21,  1920,  an  award  for  compensation  was  made,  from 
which  award  the  first  appeal  herein  was  taken.  On  December  16,  1921, 
an  increased  award  was  made  from  which  the  second  appeal  was  taken. 

In  the  findings  herein  it  is  recited  that  the  decisions  disallowing  the 
claim  were  rescinded  "in  the  interest  of  jtistice,  because  of  the  dis- 
covery of  new  evidence."  As  a  matter  of  fact  not  a  particle  of  new 
evidence  was  received  bearing  on  the  question  of  notice  or  the  reasons 
ultimately  assigned  for  excusing  the  failure  to  give  stKh  notice.  Those 
reasons,  as  recited  in  the  findings,  are  as  follows : 

'*Neltlier  the  employer  nor  tbe  insuranee  carrier  was  prejudiced  by  the 
failure  to  give  written  notice  of  injury,  beeanas  Giuseppe  AyeUino  imme- 
diately notified  Mr.  Benjamin  liiUer,  the  foreman  in  chaige  of  the  room  in 
which  he  was  working,  on  the  day  that  the  accident  oecorred,  and  Mr.  J. 
Crisica,  a  coworker,  Informed  Mr.  Schumacher,  superintendent  for  the  em- 
ployer, within  the  thae  prescribed  by  section  18  of  the  Workmen's  Compensa- 
tion Law,  that  Ginsc^pe  Avellino  had  received  an  accidental  injury  that 
aroee  out  of  and  during  the  course  of  his  employment,  as  a  result  of  a 
wooden  splinter  entering  Into  his  right  hand.  Coworkers  also  witnessed  the 
accident,  and  one  assisted  in  extracting  the  splinter  from  claimant's  hand." 

All  of  the  testimony  on  which  the  foregoing  findings  were  based  was 
given  at  the  hearing  of  December  S,  1919,  after  which  the  commission 
three  times  rejected  the  claim  because  of  "delayed  notice." 

The  accident  having  occurred  in  the  year  1917,  the  case  must  be  gov*- 
emed  by  the  statute  as  it  then  existed.  Section  18  at  that  time  pro- 
vided as  follows : 

"The  failure  to  give  such  notice,  unless  excused  by  the  commission  either 
on  the  ground  that  notice  for  some  sulflcient  reason  could  not  have  been 
given,  or  on  the  ground  that  the  state  fund,  insurance  company,  or  employer, 
as  the  case  may  be,  has  not  been  prejudiced  thereby,  shall  be  a  bar  to  any 
claim  under  this  chapter.'' 

The  reasons  for  lack  of  prejudice  because  of  failure  to  give  the 
notice  have  been  specifically  stated  in  the  findings  to  be  that  the  claim- 
ant immediately  notified  the  foreman  of  the  accident  and  that  a  co- 
worker informed  the  superintendent.  Thescv  reasons  are  insufficient  in 
law  to  support  the  conclusion  that  the  appellants  were  not  prejudiced. 
The  case  is  controlled  by  our  decisions  made  before  the  amendment  of 
1918  by  chapter  634  of  Laws  1918  to  said  section  18.  Matter  of  Dorb 
V.  Frederick  Steams  &  Co.,  180  App.  Div.  138,  167  N.  Y.  Supp.  415; 
Matter  of  Gibbons  v.  Marx  &  Rawolle,  Inc.,  181  App.  Div.  142,  168 
N.  Y.  Supp.  412 ;  Matter  of  Colon  v.  American  Linoleoum  Manufactur- 
ing Co.,  184  App.  Div.  734,  172  N.  Y.  Supp.  475.  For  reasons  stated 
in  those  cases,  information  of  an  injury  to  an  employe  given  to  the 
foreman  or  superintendent  of  a  corporation  is  not  notice  to  the  latter, 
in  the  absence  of  other  facts,  and  in  and  of  itself  does  not  demonstrate 
a  lack  of  prejudice  because  of  the  failure  to  give  the  written  notice 
required  by  the  statute.  Discussion  of  the  question  in  those  cases  ren- 
ders discussion  here  superfluous. 

Furthermore,  it  should  be  stated  that  the  evidence,  assuming, its 
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truthfulness,  as  required  by  the  statute,  does  not  in  its  most  favorable 
aspect  sustam  the  finding  that,  as  to  the  superintendent,  he  received  tihe 
information  which  according  to  such  finding  he  received. 

The  awards  should  be  reversed,  and  the  claim  dismissed,  with  costs 
against  the  State  Industrial  Board.    All  concur. 


(202  App.  Div.  576) 
PEOPLE  ex  rel.  NEW  YORK  STATE  RYS.  v.  PUBLIC  SERVICE  COM- 

MISSION. 

(Sapreme  Court,  Appellate  Division,  Third  Department    July  S,  1922.) 

1.  Carriers  ^=s>l2(5)— In  fixing  rates,  valuation  of  street  railroad  at  pre-war  oost 

less  depreciations,  held  Improper  basis  for  valuation. 

In  a  proceeding  by  a  street  raUroad  for  a  permit  to  increase  its  fares, 
it  was  error  to  fix  the  valuation  of  the  company's  property  at  the  pre-war 
cost,  less  the  snbseqnent  depreciations,  and  not  considor  the  valuation 
during  and  after  the  war. 

2.  Carriers  «=>I2(5)— In  fixing  ratest  valuation  not  oontrolled  by  artMeial  ratot, 

and  a  reasonable  Judgment  based  on  eonsideratlon  of  ail  relevant  faots. 

In  fixing  rates,  the  ascertainment  of  the  proper  valuation  of  a  carrier's 
property  is  not  controlled  by  artificial  rules;  but  there  must  be  a  rea- 
sonable Judgment,  having  its  basis  in  a  proper  consideration  of  all  rele- 
vant f act& 

3.  Carriers  ^s»l2(5)-^ln  valuing  street  railroad  for  fixing  rates,  held  Improper 

to  exolude  certain  overhead  expenses. 

In  valuing  a  street  railroad  and  equipment  as  a  basis  for  fixing  rates 
preliminary  legal,  administration,  and  engineering  expenses,*  claimed  as 
overhead  expenses  in  construction,  organization,  and  development,  were 
improperly  excluded,  on  the  theory  that  this  work  was  done  by  the  com- 
pany's regular  staff  and  charged  to  operating  expenses,  and  hence  would 
necessitate  a  revision  of  past  operating  exx>ense8  resulting  In  larger  net 
earnings,  as  the  larger  net  earnings  thus  produced  would  relate  to  a 
period  when  they  would  not  affect  present  net  earnings,  and  what  would 
have  been  past  profits  or  "larger  net  earnings"  by  a  readjustment  of  oper- 
ating expenses  may  not  he  considered  in  determining  the  rate  base  and 
whether  the  pres^it  rate  is  confiscatory. 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  State 
Railways,  against  the  Public  Service  Commission,  to  review  a  de- 
termination of  the  defendant,  denying  an  application  of  relator  for  an 
increase  in  fare.    Determination  annulled,  and  proceeding  remitted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Keman  &  Keman,  of  Utica  (Walter  N.  Kernan  and  Wamick  J.  Ker- 
nan,  both  of  Utica,  of  counsel),  for  relator. 

Ledyard  P.  Hale,  ot  Albany,  and  B.  Meredith  LangstaflF,  of  New 
York  City,  for  respondent. 

COCHRANE,  P.  J.  The  relator  operates  street  railroad  systems 
n  different  cities  of  the  state  and  contiguous  territory.  It  applied  to 
the  Public  Service  Commission  for  permission  to  charge  more  than 
6  cents  a  passenger  on  that  portion  of  its  lines  operating  in  the  city 

^s»Por  other  ohm*  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  DitMU  4  Indexes 
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of  Utica  and  surrounding  villages,  there  being  approximately  60  miles 
of  trackage  affected  by  this  proceeding.  The  application  was  denied. 
[1]  The  relator  contends  that  the  denial  of  the  application  amounts 
to  confiscation.  The  commission  arrived  at  a  rate  base  of  $2,864,00Q 
In  reference  to  this  rate  base  the  commission  states : 

"On  the  basis  of  the  1920  income  the  company  would  faU  short  of  the 
amount  roguired  for  an  8  per  cent  return  on  Investment  and  adequate  provi- 
slcrn  for  depi^lation  by  the  tram  of  $196,631/' 

After  making  various  adjustments  and  deductions  from  this  latter 
amount,  basted  on  estimated  savings  in  wages,  materials,  and  sup- 
plies, depending  largely  on  correct  prophecies  as  to  the  future,  it  finds 
that  there  will  be  an  annual  deficit  of  $58,721,  which  it  leaves  the  re- 
lator to  overcome  in  some  undefined  manner.    It  then  states : 

"It  must  be  understood  that,  even  If  the  company  should  fail  to  make  up 
this  deficit  of  $58,721,  It  would  still  be  earning  at  the  6-cent  fare  approximately 
6  per  cent  on  its  investment  and  on  previous  deficiencies  in  earnings." 

From  the  foregoing  synopsis  of  the  situation,  it  is  apparent  that  the 
commission  has  not  extended  any  liberality  to  the  relator.  In  arriv- 
ing at  the  rate  base  the  commission  fixed  the  value  of  the  road  and 
equipment  at-  $3,500,472,  and  from  this  deducted  for  depreciation 
$1,335,721.  The  former  amount  was  substantially  the  actual  cost  to 
the  relates*  prior  to  the  year  1915,  or  in  other  words  the  pre-war  cost. 
The  ccHnmission  says  that  the  city  (of  Utica) — 

"has  submitted  evidence  of  the  actual  cost  of  the  railway  property  used  in 
rendering  service  In  the  Utica  district  and  proved  that  the  normal  reproduc- 
tion cost  (pre-war)  would  not  exceed  the  actual  cost." 

[2]  The  relator  submitted  evidence  of  much  greater  value  during 
the  war  and  after  the  war,  all  of  which  manifestly  was  ignored.  The 
commission  has  clearly  fallen  into  the  error  pointed  out  by  this  court 
in  People  ex  rel.  Iroquois  Natural  Gas  Co.  v.  Public  Service  Com- 
mission, 194  App.  Div.  578,  186  N.  Y.  Supp.  177.  All  of  the  evidence 
should  be  considered  in  its  entirety.  Different  elements  require  con- 
sideration in  estimating  value.  As  stated  by  Mr.  Justice  Hughes  in 
the  Minnesota  Rate  Cases,  230  U.  S.  352,  434,  33  Sup.  Ct.  729,  754 
(57  L.  Ed.  1511, 48  L.  R.  A.  [N.  S.]  1151,  Ann.  Cas.  1916A,  18) : 

"The  ascertainment  of  that  value  is  not  controlled  hy  artificial  rules.  It 
Is  not  a  matter  of  formulas,  but  there  must  be  a  reasonable  Judgment, 
having  its  basis  in  a  proper  consideration  of  all  relevant  facts." 

The  evidence  introduced  by  the  relator  was  relevant.  It  has  not 
been  considered.  '  We  do  not  mean  to  say  that  the  value  of  the  prop- 
erty should  be  estimated  at  what  its  reproduction  at  the  present  time 
would  cost.  Equally  true  is  it  that  its  cost  before  the  war  is  not  the 
exclusive  criterion.  The  commission  cannot  arbitrarily  take  that 
cost  as  the  present  value.  It  would  seem  that  the  present  value  must 
be  something  more  than  pre-war  cost  less  depreciation.  There  should 
be  "a  proper  consideration  of  all  relevant  facts."  Our  criticism  is 
that  all  relevant  facts  have  not  been  considered.  The  opinion  of  the 
commission  (Matter  of  New  York  State  Railways,  26  State  Dept.  Rep. 
381,  384)  shows  that  it  is  based  entirely  on  the  testimony  of  the 
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experts  of  the  city,  to  the  eflFect  that  the  actual  cost  of  the  property- 
is  "the  normal  reproduction  cost  (pre-war)/'  and  such  pre*war  cost 
is  taken  as  the  present  actual  value  in  fixing  the  rate  base.  It  is  clear, 
therefore,  that  no  consideration  has  been  given  to  rising  prices,  chang- 
ing economic  features,  and  other  elements  bearing  on  the  question  as 
to  what  is  a  proper  return  under  present  day  conditions.  The  in- 
complete method  of  valuation  has  necessarily  reduced  the  total  valua- 
tion of  the  relator's  property  so  substantially  as  to  make  it  uncertain 
whether  an  adequate  return  on  such  property  has  been  allowed. 

[3]  In  fixing  the  rate  base  the  commission  disallowed  certain  over- 
head expenses  claimed  by  the  relator  to  have  been  incxurred  in  con- 
structing, organizing,  and  developing  the  60  miles  of  trackage  in- 
volved, except  as  to  the  amount  of  ^40,000  allowed  for  organization 
and  development.  These  expenses  were  itemized  by  the  relator  as 
preliminary,  legal,  administration,  and  engineering  expenses.  It  has 
been  customary  to  include  in  the  rate  base  something  for  these  ex- 
penses, but  the  amount  is  largely  theoretical,  and  must  be  determined 
by  the  commission  with  reference  to  the  facts  in  each  particular  case. 
Generally  speaking,  it  is  a  question  of  fact  for  the  commission  to 
determine.  It  is  somewhat  difficult  to  place  pecuniary  value  on  these 
elements.  In  this  case  the  property  of  the  relator  was  built  up  gradu- 
ally, and  not  as  an  entirety,  and  the  commission  states  that  the  neces- 
sary engineering,  legal,  and  administration  services  in  connection  with 
the  construction  wef-e  furnished  by  the  regular  staff  of  the  company, 
whose  salaries  were  charged  to  operating  expenses.  Undoubtedly 
this  feature  should  receive  due  consideration,  but  some  portion  of 
these  expenses  must  necessarily  have  been  incurred  by  reason  of  the 
organization,  construction,  and  development  of  the  particular  road 
in  question.  With  the  exception  above  noted,  the  commission  disal- 
lowed these  items,  because : 

"Otherwise  It  c  would  be  necessary  to  revise  the  operating  expense  accounts 
by  e;ccludlng  a  portion  of  the  salaries  of  the  officials  concerned,  and  such 
revision  would  produce  larger  net  earnings." 

.  The  "larger  net  earnings"  thus  produced  would  relate  to  the  period 
when  the  particular  portion  of  the  road  under  consideration  was  be- 
ing organized,  constructed,  and  developed,  and  would  in  no  way  affect 
present  net  earnings.  It  has  been  held  that  past  losses  are  not  to  be 
considered  in  determining  the  rate  base  and  whether  the  present  rate 
is  confiscatory.    Galveston  Electric  Co.  v.  City  of  Galveston,  257*  U. 

S. ,  '42  Sup.  Ct.  351,  66  L.  Ed. (decided  April  10,  1922) ;  City 

of  Knoxville  v.  Knoxville  Water  Co.,  212  U.  S.  1,  14,  29  Sup.  Ct.  148, 
53  L.  Ed.  371.  It  would  seem  to  follow  as  a  necessary  corollary  that, 
if  past  losses  may  not  be  considered  in  fixing  a  rate  base,  neither 
should  past  profits  be  so  considered,  nor  what  would  have  been  past 
profits  or  "larger  net  earnings"  by  a  readjustment  of  operating  ex- 
penses. 

We  think,  therefore,  the  commission  has  proceeded  on  an  erroneous 
principle  in  excluding  these  overhead  expenses.  As  before  stated, 
the  amount  which  should  be  allowed  may  be  problematical,  and  the 


Digitized  by 


Google 


Sup.  Ct.)  ERIE  CX>UNTT  V.  LOWSNSTEDI  177 

(1»5  N.Y.8.) 

correct  amount  must  be  fixed  by  the  commission ;  but  the  amount 
heretofore  fixed  is  the  result  of  the  application  of  an  erroneous  prin- 
ciple. 

The  determination  should  be  annulled,  with  $50  costs  and  disburse- 
ments, and  the  proceeding  remitted  to  the  commission  for  farther 
consideration.    All  concur. 


(202  App.  Diy.  57») 

ERIE  COUNTY  v.  LOWENSTEIN  nt  al. 

(Snpreme  Court,  AppeUate  Division,  Fourth  Department,    June  SO,  1922.) 

1.  Taxation  4ss»502-iAmendinant  ranovina  llmltatioa  oa  lian  doas  not  apply  to 

taxas  tharatofora  leviad. 

Tbe  amendment  to  Laws  190S,  c.  22,  tit.  8,  ^  7,  whldi  formerly  pro- 
vided tbat  the  taxes  on  land  within  the  dty  thereby  incorporated  shall 
be  a  lien  upon  the  land  for  10  years  from  the  time  of  filing  the  asaesament 
rolls  with  the  city  treaaorer,  by  Laws  1917,  c.  793,  §  6.  so  as  to  eliminate 
the  10-year  limitation,  does  not  apply  to  a  lien  which  attached  before  the 
amendment  took  tf  ect 

2.  Statutea  ^=»270^Anandmant  operates  proapaetivalyi  unless  ooatrary  iatan- 

tfon  Is  expressed. 

The  rule  of  statutory  construction  that  the  statute  operates  prospec- 
tively, unless  its  terms  indicate  a  different  Intent,  applies  to  an  amend- 
ment. 

Hubbs  and  Sears,  J  J.,  dissenting. 

Appeal  from  Erie  County  Court. 

Action  by  the  County  of  Erie  against  Max  Lowenstein,  the  City  of 
Tonawanda,  and  others  to  sell  for  taxes  certain  real  estate  on  which 
the  taxes  are  claimed  to  be  a  lien,  and  to  pay  the  taxes  according  to 
their  respective  priority.  From  a  judgment  confirming  the  referee's 
report,  the  defendant  City  of  Tonawanda  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  T.  and  HUBBS,  CLARK.  DAVIS,  and 
SEARS,  JJ. 

Roland  Baxter,  of  Tonawanda,  for  appellant. 

Asher  B.  Emery  and  Robert  C.  Palmer,  both  of  Buffalo  (M.  Edwin 
Merwin,  of  Buffalo,  of  counsel),  for  respondent. 

KRUSE,  P.  J.  The  action  is  brought  to  sell  for  taxes  certain  real 
estate  upon  which  the  taxes  are  claimed  to  be  a  lien,  and  pay  the 
taxes  according  to  their  respective  priority.  The  question  presented 
by  this  appeal  is  whether  the  lien  of  certain  taxes  assessed  by  the 
village  and  city  of  Tonawanda  was  extended  beyond  the  term  of  10 
years,  as  was  provided  by  the  statute  in  force  at  the  time  the  lien 
became  effective;  such  statute  having  thereafter  been  amended  by 
eliminating  the  10-year  limitation.  The  controversy  is  between  the 
county  of  Erie  and  the  city  of  Tonawanda.  The  taxes  are  the  an- 
nual county  taxes  for  1904  to  1920,  inclusive,  and  the  city  taxes  for 
1902  to  IS^O,  inclusive.  No  question  is  raised  about  the  lien  of  the 
county  taxes,  nor  the  city  taxes,  save  the  taxes  levied  before  1911, 
as  to  which  the  court  below  held  that  the  lien  had  expired. 
•  The  former  village  of  Tonawanda  was  organized  and  incorporated 
as  a  city  in  1903.  Laws  1903,  c.  22.  The  village  had  levied  wie  of 
195N.Y.S.— 12 
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the  taxes  in  dispute  in  1902.  The  law  then  applicable  made  this  tax 
a  lien  on  the  real  property  upon  which  it  was  levied,  from  the  date  of 
the  delivery  to  the  collector  of  the  warrant  for  the  collection  thereof, 
until  paid  or  otherwise  satisfied  or  discharged.  Laws  1897,  c.  414  (now 
Consol.  Laws,  c.  64)  §§  112,  113;  Laws  1896,  c,  513,  §  4.  See,  also. 
Laws  1898,  c.  539,  amending  section  -113.  Presumably  tlie  warrant 
was  delivered  to  the  collector  as  in  the  act  provided.  The  act  incorpo- 
rating the  city  dissolved  the  village  organization,  and  the  city  succeeded 
to  all  the  rights  of  the  village,  and  specifically  provided  that  all  such 
rights  should  in  no  wise  be  affected  or  changed  by  the  act  incorporating 
the  city.  Laws  1903,  c.  22,  tit.  1,  §  5 ;  Tonawanda  City  Charter  (Laws 
1905,  c.  35;0  tit.  1,  §  6. 

[1]  ThQ  original  act  incorporating  the  city  provided  that,  upon 
the  filing  of  the  assessment  rolls  with  the  city  treasurer,  the  taxes  and 
assessments  made  upon  the  several  parcels  of  land  specified  in  the 
roll,  together  with  interest  thereon  and  additions  thereto— 

''Bhall  be  and  remain  a  Uen  and  charge  upon  the  said  lots  or  parcels  of  land, 
respectively,  for  ten  years  from  the  time  of  filing  the  said  assessment  rolls 
with  the  city  treasurer,  superior  to  all  other  Uens,  right,  title,  or  estate 
therein,  until  paid  or  otherwise  satisfied  and  discharged,  and  shall  have 
priority  over  all  other  taxes  in  the  inverse  order  of  time  in  whidi  they  be- 
come Uens."  Laws  1903,  c.  22,  tit.  8,  §  7. 

These  provisions  became  section  7  of  title  7  of  the  Tonawanda  City 
Charter  of  1905  in  substantially  the  same  phraseology.  This  section 
was  amended  in  1917  by  eliminating  the  10-year  limitation,  thus  mak- 
ing such  taxes  a  lien  upon  the  land  after  filing  the  roll  with  the  city 
treasurer  until  paid  or  otherwise  satisfied  or  discharged.  Laws  1917, 
c.  793,  §  6. 

[2]  We  are  of  opinion  that  the  statute  in  force  at  the  time  the 
assessment  was  made  and  the  roll  delivered  applies.  It  is  a  familiar 
rule,  in  construing  a  statute,  that  it  operates  prospectively,  unless  its 
terms  indicate  a  different  intent.  Goillotel  v.  Mayor,  etc.,  of  City  of 
New  York,  87  N.  Y.  441 ;  Jacobus  v.  Colgate,  217  N.  Y.  235,  111  N. 
E.  837,  Ann.  Cas.  191 7E,  369;  People  ex  rel.  Provident  Sav.  Life 
Assurance  Society  v.  Miller,  179  N.  Y.  227,  230,  71  N.  E.  930.  And 
this  rule  applies  to  an  amendment  of  a  statute.  Benton  v.  Wickwire, 
54N.  Y;226. 

The  tax  levied  hy  the  village  in  1902  should  be  added  to  those 
declared  by  the  judgment  to  be  valid  liens  against  the  premises,  but 
payable  last  in  the  order  of  priority,  and,  as  so  modified,  the  judg- 
ment should  be  affirmed,  without  costs  to  either  party. 

Judgment  modified,  by  adding  the  village  tax  of  1902  to  those  de- 
clared by  the  judgment  to  be  valid  liens  against  the  premises,  but 
payable  last  in  the  order  of  priority,  and,  as  so  modified,  the  judg- 
ment is  affirmed,  without  costs  of  this  appeal  to  either  party. 

CLARK  and  DAVIS,  JJ.,  concur. 

HUBBS,  J.  (dissenting).  I  am  unable  to  agree  with  the  result 
reached  by  Presiding  Justice  KRUSE  in  his  opinion  in  this  case. 
The  primary  fact  is  the  assessment  of  the  tax  and  the  subsequent 
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proceedings  which  made  it  a  lien.  The  lien  was  a  charge  or  incum- 
brance upon  the  land  in  favor  of  the  municipality.  The  land  should 
bear  its  proportionate  share  of  the  expenses  of  government,  and  the 
lien  represents  the  equitable^  share  of  governmental  expenses  which 
the  land  should  pay.  The  statute  which  pointed  out  the  procedure 
for  fastening  upon  the  land  the  lien  or  liability  to  pay,  when  com- 
plied with,  estaUished  the  primary  obligation  or  lien.  It  also  limited 
the  right  of  the  municipality  to  take  proceedings  to  enforce  that  right 
or  lien  to  a  period  of  10  years.  The  limitation  was  not  a  grant  of  a 
right  It  was  a  limitation  upon  the  municipality,  restricting  its  right 
to  enforce  its  lien.  When  the  statute  was  passed  withdrawing  that 
limitation,  the  lien  was  still  in  existence.  It  did  not  deprive  the  land 
of  any  right  It  simply  removed  the  restriction  upon  the  munici- 
pality. It  was  not  retroactive,  in  the  sense  that  it  placed  a  burden 
upon  the  land  that  did  not  exist  when  it  was  enacted.  It  simply  ex- 
tended the  right  of  the  municipality  to  enforce  the  lien  which  it  al- 
ready had.    It  affected  the  remedy  only,  and  looked  to  the  future. 

I  am  unable  to  distinguish  this  case  from  the  case  of  Hopkins  v. 
Lincoln  Trust  Co.,  233  N.  Y.  213,  135  N.  E.  267.  The  Court  of  Ap> 
peals  reversed  this  court  (199  App.  Div.  909,  190  N.  Y.  Supp.  931)  in 
that  case.  The  plaintiff  sued  at  law  to  recover  damages  for  fraud, 
which  cause  of  action  accrued  in  August,  1912.  At  that  time  there 
was  a  6-year  statute  of  limitations,  and  the  remedy  was  barred  in  Au- 
gust, 1918.  Two  years  later  the  statute  was  amended,  so  that  in  ac- 
tions for  fraud  the  cause  of  action  was  deemed  to  accrue  upon  the  dis- 
covery of  the  fraud.  See  Code  Civ.  Proc.  §  382,  subd.  5,  as  amended 
by  L^aws  1920,  c.  480;  now  Civil  Practice  Act,  §  48,  subd.  5,  as 
amended  by  Laws  1921,  c.  199.  The  plaintiff  b^an  the  action  in  1920, 
and  alleged  that  he  did  not  discover  the  fraud  until  1919.  The  trial 
court  held  that  the  amendment  affected  the  remedy  and  that  the  action 
was  brought  in  time.  This  court  affirmed,  and  the  Court  of  Appeals 
reversed,  holding  that  the  amendment  did  not  revive  causes  of  action 
which  had  expired  and  which  were  extinguished.  However,  Judge  Car- 
dozo,  in  his  opinion,  said : 

"In  thus  holding,  .we  do  not  deny  its  application  to  rights  accrued,  but 
not  extingnished.  Matter  of  Borkovitz  v.  Axbib  &  Houlberg,  supra,  230  N.  Y. 
261,  270.  The  period  of  limitation,  though  it  has  begun  to  run,  will  be  ex- 
tended.   The  exception  is  confined  to  cases  where  the  period  has  expired." 

In  the  case  at  bar  the  period  of  limitation  had  begun  to  nm,  but  it 
had  not  expired. 

SEARS,  J.,  concurs. 
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(202  App.  Viv.  507) 

MURRAY  V.  STATE. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    June  80,  1022.) 

States  ^=s>l77— Ameadment  of  claim  against  state  before  trial  sustained  by  notice 
of  Intent  to  file,  so  tliat  motion  to  amend  sliould  have  been  allowed. 

Where  claimant  for  work  done  filed  a  notice  of  intention  to  flle-daim 
against  the  state  under  Ck)de  Cir.  Proc.  §  264,  setting  out  that  plans  and 
specifications  furnished  by  the  state  contained  misstatements  as  to  the 
character  of  excavation  work,  and  subsequently  filed  a  claim  on  the 
grounds  set  out  therein,  and  a  motion  to  amend  his  claim  set  up  that 
the  statements  on  which  he  relied  in  making  the  contract  were  known  by 
officers  of  the  state  to  have  been  false,  though  stating  a  different  cause 
of  action,  the  notice  of  intention  met  all  requirements  to  sustain  the 
amended  claim,  and  the  motion  should  have  been  allowed. 

Appeal  from  Court  of  Claims. 

Action  by  Patrick  H.  Murray  against  the  State  of  New  York. 
From  an  order  (115  Misc.  Rep.  363,  188  N.  Y.  Supp.  186)  denying 
claimant's  motion  to  amend  his  claim  against  the  state  as  a  matter 
of  law  and  not  in  the  exercise  of  discretion,  claimant  appeals.  Re- 
versed, and  motion  granted. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Horace  G.  Pierce,  of  Rochester  (William  F.  Lynn,  of  Rochester,  of 
counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (Carey  D.  Davie  and  Porter  L. 
Merriman,  Deputy  Attys.  Gen.,  of  counsel),  for  the  State. 

SEARS,  J.  The  claimant  in  this  case  duly  filed  a  notice  of  his 
intention  to  file  a  claim  against  the  state  for  work  done  by  him  under 
a  contract  with  the  state,  setting  forth  in  the  notice  that  the  claim  arose 
out  of  acts,  faults,  and  omissions  of  the  state  of  New  York,  its  offi- 
cers, agents,  and  servants,  which  acts,  faults,  and  omissions  were 
specified  as  being  the  furnishing  of  plans  and  drawings  of  the  work 
to  be  done  under  the  contract,  containing  misstatements  in  respect  to 
the  amount  of  rock  and  earth  to  be  excavated  and  the  kind  of  earth 
which  was  to  be  excavated ;  all  of  such  misstatements  being  further 
alleged  to  be  due  either  to  the  negligent  preparation  of  the  plans  and 
specifications  or  to  error  on  the  part  of  the  officers  and  agents  of  the 
state.  A  claim  was  subsequently  filed,  with  allegations  in  substan- 
tially the  same  language  as  the  notice.  Later  the  claimant  moved  to 
amend  the  claim,  so  as  to  set  up  what  was  alleged  to  have  been  un- 
known to  the  claimant  at  the  time  of  the  filing  of  the  notice  and  the 
claim,  namely,  that  the  statements  upon  which  the  claimant  relied  in 
entering  upon  the  contract  were  known  by  the  officers  of  the  state 
to  be  false  at  the  time  they  were  inserted  in  the  plans  and  specifica- 
tions, and  were  so  inserted  in  reckless  disregard  of  and  in  fraud  up- 
on the  rights  of  the  claimant,  and  for  the  purpose  of  deceiving  the 
claimant,  and  that  claimant  entered  into  the  contract  in  reliance  here- 
on, to  his  injury.  In  other  words,  the  claimant,  by  amendment,  sought 
to  change  his  cause  of  action  from  one  founded  on  negligence  to  one 
founded  upon  fraud.    This  unquestionably  was  a  different  cause  of 
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action  from  the  one  alleged  in  the  original  claim.  Kountze  v.  Ken- 
nedy, 147  N.  ¥•  129,  41  N.  E.  414,  29  L.  R.  A.  360,  49  Am.  St.  Rep. 
651. 

The  claimant's  motion  to  amend  was  denied  upon  the  authority  of 
Konner  v.  State,  180  App.  Div.  837,  168  N.  Y.  Supp.  345,  and  it  is 
upon  that  case  that  the  state  principally  relies  upon  this  appeal.  Ex- 
cept for  the  provisions  of  the  statute  requiring  the  service  of  a  notice 
cf  intenticMi,  the  Court  of  Claims  would  have  had  unquestionable 
power  to  allow  the  amendment.  Deyo  v.  Morss,  144  N.  Y.  216,  39  N. 
E.  81.  The  filing  of  the  notice  of  intention  was  a  necessary  prerequi- 
site to  the  jurisdiction  of  the  court.  Butterfield  v.  State,  221  N.  Y. 
701,  117  N.  E.  940;  Buckles  v.  State,  221  N.  Y.  418,  117  N.  E.  811 ; 
Sheehy  v.  City  of  New  York,  160  N.  Y.  139,  54  N.  E.  749.  The 
statute  provides: 

''No  claim  other  tban  for  the  appropriation  of  land  shall  be  maintained 
against  the  state  unless  the  claimant  shall  within  six  months  after  suc^  claim 
shall  have  accrued,  file  in  the  office  of  the  clerk  of  the  Board  [Court]  of 
Olaims  and  with  the  Attorney  General  [*  *  *]  a  written  notice  of  inten- 
tion to  file  a  claim  against  the  state,  stating  the  time  when  and  the  place 
where  such  claim  arose  and  in  detail  the  nature,  of  the  same,  [and  of  the  items 
of  damage  alleged  or  claimed  to  have  been  sustained]."  Section  264  of  the 
Gbde  of  Civil  i^rocedure,  as  amended  by  liaws  1017,  c.  66&,  since  amended  by 
Laws  1919  c.  157.  and  Laws  1920,  c.  482,  now  Oourt  of  Claims  Act,  §  15,  as 
amended  by  Laws  1921  c.  474. 

The  words  in  brackets  in  foregoing  quotation  have  been  added  since 
notice  of  intention  was  filed  in  this  case. 

The  notice  of  intention  met  all  the  requirements  to  sustain  the 
amended  claim,  unless  it  was  insufficient  in  respect  to  the  statement 
in  detail  of  the  nature  of  the  claim.  What  was  said  in  Sheehy  v. 
City  of  New  York,  supra,  in  respect  to  the  purpose  of  the  notice  of 
intention  required  to  be  served  upon  city  authorities  as  a  prerequisite 
to  the  maintenance  of  an  action  against  t|ie  city  is  applicable  here : 

'The  plain  object  of  this  statute  was  to  provide  means  by  which  a  city 
could  better  guard  against  the  imposition  of  unfounded  claims  by  being  at 
once  Informed  of  their  existence,  so  that  its  officers. might  more  readily  pursue 
an  InFestigation  of  their  merits  than  If  longer  postponed.  On  the  other  hand, 
it  could  not  have  been  its  purpose  to  deny  to  a  party  Injured  by  the  negli- 
gence of  a  dty  any  remedy  against  it,  nor  to  unnecessarily  embarrass  partly 
in  the  enforcement  of  their  rights.  While  in  an  action  Uke  thia  the  statute 
must  be  substantially  complied  with  or  the  plaintiff  cannot  recover,  stiU, 
where  an  effort  to  comply  with  it  has  been  made  and  the  notice  served  when 
reasonably  construed  Is  such  as  to  accomplish  the  object  of  the  statute,  it 
should,  we  think,  be  regarded  as  sufficient" 

The  notice  of  intention  to  file  the  claim  is  not  a  pleading,  and  should 
not  be  scrutinized  with  the  severity  applicable  to  a  pleading.  The 
gist  of  the  claimant's  original  notice  was  the  statement  that  he  claimed 
to  be  entitled 'to  compensation  for  work  which  he  was  compelled  to 
perform  in  excess  of  that  contemplated  in  the  plan?  and  specifica- 
tions, because  of  the  negligence,  fault,  and  omission  of  the  officers 
and  employees  of  the  state.  When  the  state  began  its  investigation 
based  upon  this  notice,  it  naturally  must  have  inquired  into  the  con- 
duct of  the  officers  and  employees  connected  with  the  preparation  of 
the  plans  and  specifications,  and  the  investigation  must  have  taken 
the  same  course,  whether  the  conduct  of  any  such  officer  or  employee 
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was  alleged  to  be  negligent  or  deceitful  and  fraudulent,  and  the  same 
facts  would  in  all  probability  be  elicited  upon  such  investigation, 
whichever  were  the  claimant's  allegations.  The  notice  of  intention  to 
file  the  claim,  therefore,  served  every  purpose  so  far  as  the  state 
was  concerned,  and  was  under  the  allegations  contained  in  the  claim- 
ant's affidavit  as  complete  as  the  knowledge  of  the  claimant  permitted 
at  tlie  time  that  the  notice  was  filed. 

The  Konner  Case,  supra,  was  determined  in  the  Aj^llate  Wvi- 
sion  by  a  bare  majority,  and  when  the  case  came  before  the  Court  of 
Appeals  the  question  here  involved  was  expressly  reserved,  that  court 
saying: 

"We  do  not  in  this  opinion  discuss  the  question  considered  by  tlie  Appenate 
Division  herein  relating  to  the  claimant's  notice  of  intention  to  file  a  claim* 
the  claim  filed  by  her  and  the  amendment  thereto,  because  we  have  reached 
the  conclusion  that  there  is  no  statute  which  will  permit  the  claimant  to  re- 
cover as  against  the  state  on  the  facts  as  shown  by  the  record  either  on  her . 
claim  as  orlglnaUy  filed  or  as  amended."  227  N.  Y.  478,  482,  125  N.  B.  843, 
844. 

See  Empire  State  Railroad  Corporation  v.  State,  113  Misc.  Rep. 
238,  184  N.Y.  Supp.234.' 

The  words  "nature  of  the  claim"  are  not  necessarily  synonymous 
with  the  words  "theory  of  the  claim."  I  am  unwilling  to  construe  the 
statute  so  strictly.  The  order  appealed  from  should  be  reversed,  and 
the  motion  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted.    All  concur. 


(201  App.  Dir.  785) 

ADAMS  V.  FLANAGAN,  County  Auditor. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    June  29,  1922.) 

f.  Elections  ^s»47— Statute  transferring  duty  of  furnishing  ballots  to  absentee 
voters  constitutional. 

I^aws  1922,  c.  588,  transferring  to  the  county  clerk  tbe  duty  to  be 
performed  by  the  board  of  elections,  under  Laws  1920,  c.  875,  of  furnish- 
ing ballots  to  absentee  voters  and  trausmltting  the  ballots  received  to 
the  election  inspectors,  is  not  in  conflict  with  Const,  art  2,  {  6,  requiring 
the  distributing,  receiving,  and  counting  of  votes  at  polls  to  be  bipartisan. 

2.  Constitutional  law  ^=»48— Statute  reconciled  with  Constitution,  where  possible. 
A  statute  is  not  to  be  declared  uuconstitutional,  unless  so  inconsistent 
with  the  Gonstitation  that  it  cannot  be  enforced  without  a  violation  of  the 
Constitution. 

Kelly,  J.,  dissenting. 

Appeal  from  Special  Term,  Suffolk  County, 

Application  for  a  peremptory  order  of  mandamus  on  the  relation  of 
Sandy  J.  Adams  against  William  F.  Flanagan,  as  County  Auditor. 
From  an  order  (118  Misc.  Rep.  701,  195  N.  Y.  Supp.  41)  directing  the 
County  Auditor  of  Suffolk  County  to  draw  a  warrant  in  favor  of  the 
applicant  in  payment  of  his  salary  as  Commissioner  of  Elections,  de- 
fendant appeals.    Reversed. 

Argued  before  BIACKMAR,  R  J.,  and  KELLY,  JAYCOX,  KEL- 
BY,  and  YOUNG,  JJ. _^__ 
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Nathan  O.  Petty,  of  Riverhead,  for  appellant 
Samuel  Seabury,  of  New  York  City,  for  respondent 
Robert  P.  Beyer,  Deputy  Atty.  Gen.   (Charles  D.  Newton,  Atty. 
Gen.,  on  the  brief),  amicus  curiae. 

PER  CURIAM.  MJ  The  constitutional  provision  adopted  in  1894 
(section  6  of  article  2)  must  be  read  in  the  light  of  the  provisions  of 
the  Election  Law  then  existing  (Laws  1892,  c.  680),  and  as  referring 
to  the  local  boards  then  performing  at  the  polls  the  functions  therein 
described,  viz.  the  inspectors  of  election,  poll  clerks,  and  ballot  clerks. 
Matter  of  Kane  v.  Gaynor,  144  App.  Div.  196,  129  N.  Y.  Supp.  280, 
affirmed  202  N.  Y.  615,  96  N.  E.  1117.  The  duties  performed  by  the 
board  of  elections  under  chapter  875  of  the  Laws  of  1920,  and  trans- 
ferred to  the  county  clerk  of  Suffolk  county  by  chapter  588  of  the 
Laws  of  1922,  of  furnishing  ballots  to  absentee  voters,  and  trans- 
mitting the  ballots  when  received  to  the  inspectors  of  election,  do  not 
constitute  "distributing  ballots  at  the  polls  to  voters,  or  of  receiving, 
recording  or  counting  votes  at  elections.'* 

[2]  An  act  passed  by  the  Legislature  is  not  to  be  declared  unconsti- 
tutional, unless  so  inconsistent  with  the  Constitution  that  it  cannot  be 
enforce^  without  a  violation  thereof.  The  Constitution  declares  that 
the  boards  safeguarding  the  distribution  of  ballots  at  the  polls  and  the 
receipt  and  counting  of  the  votes  shall  be  bipartisan.  Under  section 
39  of  chapter  58&  of  the  Laws  of  1922,  the  county  clerk  does  none  of 
these  things.  It  is  true  that  he  has  power  to  determine  whether  the  ap- 
plicant is  entitled  to  a  ballot  for  absentee  voting.  This  is  a  fimction 
entirely  different  from  those  mentioned  in  section  6  of  article  2  of  the 
Constitution.  If  this  power  is  susceptible  to  abuse,  it  is  for  the  Leg- 
islature to  prescribe  the  safeguards;  but  this  cannot  be  done  by  an 
appeal  to  a  constitutional  provision  enacted  for  a  different  purpose, 
and  applicable  to  entirely  different  conditions.  Handing  ballots  to  ab- 
sentee voters,  which  may  or  may  not  be  used  at  a  future  election,  is 
not  distributing  ballots  at  the  polls  to  voters.  Neither  is  receiving 
a  ballot  inclosed  in  a  sealed  envelope  for  the  purpose  of  transmitting 
the  same  to  the  inspectors  of  election,  to  be  voted  if  the  absentee  does 
not  vote  in  person,  equivalent  to  receiving  the  ballots  which  had  been 
marked  for  the  purpose  of  placing  them  in  the  ballot  box. 

The  order  should  be  reversed  on  the  law,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs. 

KELLY,  J.  (dissenting).  I  think  the  statute  violates  the  constitu- 
tional prohiWtion.  Const,  art.  2,  §  6.  Under  the  recent  amendment  to 
the  Constitution  (article  2,  §  1-a),  added  in  1919,  absentee  votes,  so 
called,  are  as  important  as  other  votes  casf  at  the  election.  The  powers 
and  duties  of  the  county  clerk  under  the  statute  seem  to  me  to  be  dis- 
tributing and  receiving  the  ballots,  which,  under  the  constitutional  pro- 
vision, should  be  controlled  by  bipartisan  officials.  These  absentee 
votes  might  turn  the  result  of  the  dection  in  the  state. 
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PEOPLE  ex  rel.  TERMINAL  &  TOWN  TAXI  CORPORATION  v.  WALSH    of 
al.»  State  Tax  CoRimlsslon. 

(Supreme  Ck)urt,  Appellate  Division,  Third  Department*    July  6,  1922.) 

1.  Taxation  ^s>397— License  tax  on  foreign  corporaUene  having  no  par  value 

stock  Is  computed  on  actual  value  of  stock. 

Under  Tax  Law,  §  18J.,  prior  to  its  amendment  by  Laws  1921,  c.  705,  re- 
quiring a  foreign  corporation  doing  business  In  the  state  to  pay  a  license 
fee,  to  be  computed  on  the  capital  stock  employed  by  It  within  the  state 
during'  the  first  year,  and  also  providing  that  the  measure  of  the 
amount  of  capital  stock  employed  in  the  state  shall  be  such  portion  of  the 
issued  capital  stock  as  the  gross  assets  employed  In  bushiess  within  the 
state  bear  to  the  gross  assets  wherever  employed,  the  latter  provision, 
which  was  added  by  Laws  1906,  c.  474,  did  not  r^eal  the  former  provision 
that  the  tax  should  be  computed  on  the  capital  stock  employed,  which 
had  been  construed  as  the  equivalent  of  the  capital  employed,  but  merely 
provided  a  means  whereby  the  capital  employed  could  be  measured,  and 
where  that  means  for  measurement  is  not  applicable,  as  in  the  case  of 
stock  having  no  par  value,  the  actual  value  of  the  stock  Is  to  be  used  in 
determining  the  amount  of  the  capital;  there  being  no  authority  for 
assuming  that  stock  having  no  par  value  was  of  the  value  of  $100  a  share. 

2.  Taxation  ^=»397— Minimum  Franchise  Tax  Act  requires  no  par  value  stock 

to  be  considered  worth  $100  per  share. 

Within  Tax  Law,  |  214,  as  enacted  by  Laws  1920,  a  640,  imposing  a 
franchise  tax  on  every  foreign  corporation  doing  business  within  the  state, 
the  provision  that,  if  the  corporation  has  stock  without  par  value,  its 
shares  shall  be  deemed  to  have  a  face  value  of  $100  each  for  the  purpose 
of  assessing  the  tax,  has  the  meaning  that  such  shares  ^all  be  determined 
to  have  that  value. 

3.  Taxation  ^=»40 (5)— Compulsory  valuation  of  no  par  value  at  $100  per  share 

Is  unconstitutional. 

The  compulsory  valuation  of  stock  of  a  foreign  corporation  having  no 
par  value  at  $100  per  share,  regardless  of  its  actual  value,  as  required  by 
Tax  Law,  |  214,  as  enacted  by  I^aws  1920,  c.  640,  Is  entirely  arbitrary, 
and  necessarily  would  result  in  unequal  taxation,  so  that  it  is  unconsti- 
tutional. 

4.  Statutes  ^=» 1 4a— Holding  Invalid  provision  of  amending  act  not  expressly  re- 

pealing prior  provision  held  to  reinstate  earlier  provision. 

Laws  1920,  c.  640,  amending  Tax  Law,  §  214,  which  required  stock  of  a 
foreign  corporation  having  no  par  value  to  be  considered  to  have  a  value 
of  $100  per  share  for  determining  the  minimum  franchise  tax,  did  not 
expressly  repeal  the  prior  provision  of  that  section  that,  if  the  corpora- 
tion has  stock  without  par  value,  the  base  of  the  tax  shall  be  such  portion 
of  its  paid-in  capital  as  its  real  and  tangible  personal  property  in  the  state 
bears  t6  its  entire  real  and  tangible  personal  property,  and  hence  holding 
the  later  provision  unconstitutional  reinstated  the  earlier  provision. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  relation  of 
the  Terminal  &  Town  Taxi  Corporation,  against  Michael  T.  WalsK  ' 
and  others,  as  Tax  Commissioners,  constituting  the  State  Tax  Com- 
mission, to  review  the  action  of  the  State  Tax  Commission  in  assess- 
ing a  license  tax  against  the  relator  in  the  sum  of  $2,598,  and  in  im- 
posing an  annual  franchise  tax  on  the  relator  for  the  year  from  No- 
vember 1,  1920,  to  October  31,  1921,  of  $2,083.70.  Determination  of 
the  State  Tax  Commission  annulled,  and  cause  remitted  to  the  Com- 
mission for  further  action. 

^=»ror  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  DigesU  A  Indezea 
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Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELI/)GG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Powell  &  Silver,  of  New  York  City  (Henry  M.  Powell  and  Robert 
Gibson,  Jr.,  both  of  New  York  City,  of  counsel),  for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Dawes,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Tax  Commission. 

HENRY  T.  KELLOGG,  J.  The  relator  is  a  foreign  corporation 
-doin^  business  within  the  state.  It  has  an  authorized  capital  stock  of 
$1,617,500,  consisting  of  15,000  authorized  shares  of  preferred  stock, 
and  23,500  authorized  shares  of  common  stock.  Of  the  preferred 
stock,  only  6,947  shares,  of  the  par  value  of  $100,  have  been  issued. 
The  amount  paid  in  for  these  shares  was  $694,700.  Of  the  common 
stock  only  13,837  shares  have  been  issued.  The  certificiates  for  these 
shares  expressed  no  par  value.  The  amount  paid  in  therefor  was 
$117,500,  or  about  $8.55  per  share.  Although  the  total  paid-in  capi- 
tal was  therefore  $812,300,  the  state  tax  commission,  in  computing 
the  license  tax  due  from  relator  under  section  181  of  the  Tax  Law 
<Consol.  Laws,  c.  60),  and  the  minimum  franchise  tax  due  under  sec- 
tion 218  of  that  law,  used  as  a  base  the  sum  of  $2,078,400  as  repre- 
senting the  capital  of  relator  employed  within  the  state.  It  arrived 
at  this  result  by  assuming  that  the  value  of  the  issued  common  stock 
of  relator  was  $100  per  share.  The  relator-  complains  that  this  as- 
sumption was  arbitrary;  that  it  was  made  in  the  face  of  the  undis- 
puted proof  that  the  actual  value  of  each  share  was  $8.55;  that  it 
was  wholly  unauthorized  by  any  provision  of  law. 

f1]  1.  The  License  Tax,  This  tasC,  in  the  instance  of  the  relator, 
is  governed  by  the  provisions  of  section  181  of  the  Tax  Law  as  they 
read  just  previously  to  the  amendments  thereto  made  by  chapter  705 
of  the  Laws  of  1921.  It  was  therein  provided  that  every  foreign  cor- 
poration doing  business  in  this  state  should  pay  for  the  privilege  of 
thus  doing  business  a  license  fee  of  one-eighth  of  1  per  cent,  "to  be 
computed  upon  the  basis  of  the  capital  stock  employed  by  it  within 
this  state,  during  the  first  year  of  carr3ring  on  its  business  in  this 
state."  The  precise  language  thus  quoted  was  interpreted  in  People 
ex  rel.  ConsoHdated  Ginseng  Co.  of  America  v.  Kelsey,  105  App.  Div. 
175,  93  N.  Y.  Supp.  369,  affirmed  182  N.  Y.  526,  74  N.  E.  1123.  It 
was  there  hcM  that  the  phrase  "capital  stock"  was  the  equivalent  of 
the  word  "capital,"  and  that  the  license  tax  was  to  be  computed  on 
the  basis  of  the  actual  amount  of  capital  employed  within  the  state. 
Section  181,  as  it  read  just  prior  to  the  amendment  of  1921,  also  pro- 
vided as  follows : 

'The  measure  of  the  amount  of  capital  stock  employed  In  this  state  shaU  be 
such  a  portion  of  the  issued  capital  stock  as  the  gross  assets  employed  in 
any  business  within  this  state  bear  to  the  gross  assets  wherever  employed  in 
business." 

This  provision  was  not  a  part  of  section  181  when  that  section  was 
considered  in  the  Ginseng  Case,  but  was  added  thereto  by  chapter 
474  of  the  Laws  of  1906.    It  was  considered  in  People  ex  rel.. Elliott- 
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Fisher  v.  Sohmer,  148  App.  Div.  514,  132  N.  Y.  Supp.  789,  affirmed 
206  N.  Y.  634,  99  N.  E.  1115.  It  was  there  held  that  the  phrase  "is- 
sued capital  stock,"  used  in  the  newly  added  provision,  meant  "share 
stock";  that  by  virtue  of  such  provision  the  capital  taxable  under 
section  181  became  ascertainable  by  applying  the  proportion  specified, 
not  to  the  total  capital  as  actually  valued,  but  to  that  sum  of  money 
which  represented  the  par  value  of  all  issued  shares.  Thus  it  was 
said  by  Kellogg,  J.,  who  wrote  the  opinion  of  the  court : 

"I  think  the  history  of  the  legislation  up  to  that  time,  and  the  use  of  the 
words  ^issued  capital  stock'  in  the  statute,  indicate  clearly  that  the  par 
value  of  the  stock  issaed  is  to  be  the  basis  of  taxation  rltther  than  its  ap- 
praised value." 

It  will  be  observed  that  chapter  474  of  the  Laws  of  1906,  which 
added  the  provision  thus  under  consideration,  did  not  repeal  or  with- 
draw that  provision  of  section  181  first  above  noted,  which  made  the 
tax  computable  upon  "capital  stock  employed/'  a  phrase  which  had 
been  interpreted  to  mean  "actual  capital."  The  two  provisions,  there- 
fore, coexisted  in  section  181  as  that  section  read  prior  to  the  amend- 
ment of  1921.  They  were  not  inharmonious.  The  tax  continued  to 
be  computal)le  upon  "capital'*  employed,  but,  in  case  of  stock  having 
par  value,  the  measure  of  such  "capital"  became  the  par  value  of  the 
stock  issued.  The  relator's  common  stock  has  no  par  value.  The 
issuance  of  stock  without  par  value  was  first  authorized  by  chapter 
351  of  the  Laws  of  1912,  and  stock  of  that  character  was  unknown 
when  the  above  given  formula  for  measuring  "capital  stock  employed" 
was  introduced  into  the  law.  That  formula  necessarily  fails  in  the 
instance  of  no  par  value  stock  such  as  the  common  stock  of  relator. 
^It  does  not  follow  that  the  ta:t  fails.  Measuring  "capital  stock  em- 
ployed" by  the  par  value  of  the  issued  stock  is  merely  a  means  to 
an  end.  The  tax  is  still  upon  "capital  stock  employed  within  the 
state,"  and  the  ascertainment  of  that  amount  is  not  rendered  impos- 
sible or  impracticable  by  the  inapplicability  of  the  statutory  rule  few- 
ascertaining  it.  There  is  no  authority  in  the  law  for  the  assumption 
that  nonpar  value  stock  has  a  value  of  $100  per  share  for  the  purpose 
of  assessing  the  tax  under  section  181.  We  think  that  the  tax  to 
which  the  relator  is  liable  under  that  section  must  have  as  its  base 
the  actual  capital  of  relator  employed  within  this  state. 

[2]  2.  The  Minimum  Franchise  Tax.  This  tax,  in  the  instance  of 
the  relator,  was  assessable  for  the  year  from  November  1,  1920,  to 
October  31,  1921.  It  was  provided  in  section  214  of  the  Tax  Law  as 
that  law  read  in  the  year  1920  (chapter  640  of  the  Laws  of  1920)  that 
every  foreign  corporation  doing  business  in  this  state,  with  certain 
exceptions,  should  be  subject  to  a  minimum  tax  of  one  mill  upon  such 
portion  of  its  "issued  capital  stock  at  its  face  value"  as  its  gross  as- 
sets employed  within  this  state  bore  to  its  gross  "assets  wherever  em- 
ployed.   This  section  contained  the  following  clause : 

"If  such  a  corporation  has  stock  without  par  value,  then  the  base  of  the 
tax  shall  be  such  a  portion  of  its  issued  capital  stock  as  its  gross  assets 
employed  in  its  business  in  this  state  bear  to  the  entire  gross  assets  employed 
in  its  business,  and  Its  shares  without  par  yalue  shall  be  deemed  to  have  a 
face  value  of  one  hundred  dollars  each  for  the  purpose  of  this  assessment." 
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It  is  contended  by  the  relator  that,  if  the  expression  ''«hall  be 
deemed"  is  construed  to  have  the  meaning  ''shall  be  determined,"  then 
the  provision  has  the  effect  of  imposing  a  discriminatory  tax,  and  is 
unconstitutional,  within  the  authority  of  People  ex  rel.  Farrington  v. 
Mensching,  187  N.  Y,  8,  79  N.  E.  884,  10  L.  R.  A.  (N.  S.)  625,  10 
Ann.  Cas.  101.  In  the  Mensching  case  therevwas  under  consideration 
a  law  imposing  a  tax  on  transfers  of  certificates  of  stocks  The  tax 
imposed  was  interpreted  to  be  a  tax  upon  the  transfer  of  every  share 
of  stock,  and  to  be  the  same  tax,  whether  the  face  value  or  real  value 
of  the  share  were  $1  or  $100,  or,  in  other  words,  a  tax  not  determin- 
able by  face  value  or  actual  value.  The  law  was  held  to  be  uncon- 
stitutional. Judge  Vann,  in  writing  the  opinion  for  the  court,  said  in 
part  as  follows : 

"The  act  now  before  vm  does  not  classify  by  arran^g  according  to  quaUty, 
bnt  by  arranging  according  to  accident  Whtie  it  places  ail  corporate  shares 
in  a  class  still  it  does  not  treat  ail  members  of  tbe  class  alike  but  without 
method  or  order  bears  heavUy  upon  some  and  lightly  on  others,  which,  in 
effect,  ia  a  further  classification.  Thus  it  imposes  the  same  tax  on  the  sale 
of  $1  shares  and  $100  shares.  The  tax  is  measured  by  the  number  of  shares, 
r^^ardlesa  of  face  value  or  actual  value.  Shares  of  the  same  corporation 
might  be  taxed  ten  times  as  much,  or  only  one-tenth  as  much,  in  one  year 
as  compared  with  the  next,  if  simply  the  face  value  of  each  share  were 
changed,  without  changing  the  aggregate  of  the  face  value  of  all  the  shares, 
or  the  amount  of  capital  invested,  or  the  value  of  the  assets  in  which  it  was 
invested.  Shares  are  so  classified  as  to  tax  the  sale  of  those,  issued  by  one 
corporation  several  times  as  much  as  thos^  issued  by  another  of  the  same 
kind  and  in  exactly  the  same  situation,  without  any  reason  for  the  distinc- 
tion." 

[3]  We  cannot  escape  the  conclusion  that  the  expression  ''shall 
be  deemed,"  as  employed  in  the  provision  under  consideration,  does 
have  the  force  of  **shall  be  determined."  The  compulsory  valuation 
of  $1(X)  required  by  the  provision  as  thus  construed  to  be  placed  up- 
on every  share  of  no  par  value  stock  is  entirely  arbitrary,  and  neces- 
sarily would  result  in  unequal  taxation.  It  would  require  corpora- 
tions having  issued  stock  of  the  actual  value  of  $5  per  share  to  pay 
the  same  tax  per  share  as  corporations  having  issued  stock  the  shares 
of  which  were  in  fact  worth  $1,000  per  share.  It  might  have  the  re- 
sult of  compelling  corporations,  employing  in  this  state  a  capital  of 
only  $1,000,  to  pay,  for  the  privilege  of  doing  their  limited  business, 
the  same  taxes  as  corporations  employing  within  the  state  a  capital 
of  $200,000.  The  words  above  quoted  from  the  opinion  of  Judge  Vann 
in  the  Mensching  Case  apply  with  equal  force  to  the  tax  sought  to  be 
imposed  in  the  case  at  bar,  under  the  provision  quoted  from  section 
214  of  the  Tax  Law,  and  compel  the  conclusion  that  the  provision  is 
unconstitutional. 

[4]  Section  214  of  the  Tax  Law,  as  it  read  prior  to  the  enactment 
of  chapter  640  of  the  laws  of  1920,  did  not  contain  the  objectionable 
provision  which  we  regard  as  unconstitutional.  The  law  then  pro- 
vided for  a  minimum  tax  of  not  less  than  one  mill  upon  each  dollar 
of  the  issued  capital  stock  of  a  foreign  corporation  apportioned  to 
this  state.  Chapter  628,  §  6,  Laws  of  1919.  It  also  provided  as 
follows: 
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"If  sncb  a  corporation  has  stock  without  par  valnet  then  the  base  of  (lie 
tax  shall  be  on  such  a  portion  of  its  paid-in  capital  as  its  real  and  tangible  per- 
sonal property  in  this  atate  bears  to  its  entire  real  and  tangible  personal 
property.'*    Ch^p.  628,  S  ^  Laws  of  1919. 

This  was  an  entirely  reasonable  provision,  and  imposed,  a  tax  which 
would  bear  equally  upon  all  foreign  corporations.  Chapter  640  of 
the  Laws  of  1920,  by  which  the  unconstitutional  provision  above  re- 
ferred to  was  sought  to  be  imposed,  did  not  in  express  terms  repeal 
the  reasonable  provision  of  section  214  of  the  Tax  Liw  which  we  have 
referred  to.  The  effect  of  our  holding  that  the  later  provision  is  un- 
constitutional is  therefore  to  reinstate  the  eariier  provision.  People 
ex  rel.  Farrington  v.  Mensching,  supra.  The  minimum  franchise  tax 
imposable  upon  relator  is  therefore  determinable  by  its  actual  capital 
employed  within  the  state.  The  determination  of  the  state  tax  com- 
mission should  be  annulled,  and  the  case  remitted  to  the  commission 
for  further  action  in  accordance  with  this  opinion. 

Determination  annulled^  with  $50  costs  and  disbursements,  and 
matter  remitted  to  the  state  tax  commission  for  further  action  iri  ac- 
cordance with  the  opinion  of  HENRY  T.  KELLOGG,  J.    All  concur. 


(201  App.  DlY.  780) 

IB  re  FONDA'S  ESTATE. 

In  re  TRIPP. 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  6,  1922.) 

Witaesses  4=s>f40(f)— Party  •xclnded  from  aotlon  for  want  of  Interest  cannot 
at  same  time  be  exduded  as  an  Interested  witness. 

Under  Oode  Civ.  Proe.  {§  2675,  2676,  on  administrator's  petition  and 
appellant's  answer  that  he  was  the  exclusive  owner  of  property  alleged  by 
administrator  to  belong  to  his  decedent's  estate,  issue  was  raised  and 
tried  as  to  title  to  the  property,  and  on  appeal  appellant  urged  that  the 
surrogate  was  powerless  to  direct  delivery  of  the  property  to  the  ad- 
ministrator because,  according  to  the  proof,  appellant's  wife,  who  waa 
not  made  a  party,  was  a  part  owner,  and  that  the  surrogate  erred  in  ex- 
cluding her  testimony  as  a  witness  interested  in  the  event,  as  defined  by 
section  829.  Held  that,  whUe  appellant  could  be  precluded  from  show- 
ing that  his  wife  ^was  a  part  bwner  after  aUeging  exclusive  ownership  in 
himsef,  respondent  administrator  could  not  take  advantage  of  this  situa- 
tion and  at  the  same  time  exclude  the  wife's  testimony  as  that  of  an 
Interested  witness. 

Appeal  from  Surrogate's  Court,  Albany  County. 

Proceeding  by  Charles  B.  Tripp,  as  administrator,  against  Milton  P. 
Miller,  to  make  discovery  and  to  obtain  delivery  of  assets  belonging  to 
the  estate  of  Elizabeth  Tripp  Fonda,  late  of  the  city  of  Cohoes,  N.  Y., 
deceased.  From  a  decree  for  the  administrator,  Milton  P.  Miller  ap- 
peals.   Decree  reversed,  and  new  trial  granted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KEI^LOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Edward  A.  Mealy,  of  Cohoes,  for  appellant. 
J.  S.  Carter,  of  Cohoes,  for  respondent. 

^s»For  oUier  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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HENRY  T.  KELLOGG,  J.  The  administrator  of  the  estate  of  Eliz- 
abeth Tripp  Fon<kt  filed  a  petition  in  Surrogate's  Court,  in  which  he 
set  forth  that  one  Milton  P.  Miller,  the  appellant  herein,  was  in  pos- 
session of  certain  household  furniture  and  certain  moneys  deposited  in 
the  Cohoes  Savings  Institution,  which,  at  the  time  of  her  death,  be- 
longed to  ElizabeSi  Tripp  Fonda,  and  that  Milton  P.  Miller  had  re- 
fused to  deliver  up  the  same.  An  order  was  thereupon  made  by  the 
surrogate,  directing  that  an  inquiry  be  held,  under  section  2675  of  the 
Code  of  Civil  Procedure,  and  tfiat  Milton  P.  Miller  attend  before  him 
upon  such  inquiry,  to  be  examined.  The  petition  and  order  were 
served  upon  Milton  P.  Miller  and  no  other  person. 

An  answer,  as  provided  in  section  2676  of  the  Code  of  Civil  Pro- 
cedure, was  served  by  Milton  P.  Miller,  in  which  he  deni^  all  the  ma* 
terial  allegations  of  the  petitioa  and  set  up  the  following  facts :  That 
the  moneys  mentioned  in  the  petition  were  deposited  in  the  Cohoes 
Savings  Institution  on  October  20,  1920,  to  the  credit  of  Elizabeth 
Tripp  Fonda  or  Milton  P.  Miller,  "to  be  payed  to  either  or  the  survivor 
of  tfiem" ;  that  the  same  thereupon  became  the  property  of  said:  per- 
sons as  joint  tenants ;  that  Elizabeth  Tripp  Fonda  died  on  March  27, 
1921,  leaving  said  Milton  P.  Miller  her  surviv&ig;  that  the  said  Milton 
P.  Miller  thereafter  withdrew  the  balance  of  tiie  moneys  so  deposited; 
that  ''said  sum  of  money  was  and  now  is  the  sole  and  exclusive  prop- 
erty of  said  Milton  P.  Miller" ;  that  it  was  the  intention  of  Elizabeth 
Tripp  Fonda  to  vest  title  to  such  moneys  in  Milton  P.  Miller.  This 
answer  was  of  that  character  concerning  which  it  is  provided  in  sec- 
tion 2676  of  the  Code  of  Civil  Procedure  as  follows : 

•'If  such  answer  alleges  title  to  or  the  right  to  possession  of  any  property 
inrolved  in  the  inquiry,  the  Issue  raised  by  snch  answer  shall  be  heard  and 
determined,  and  a  decree  made  aecordingly." 

On  the  return  day  of  the  order  a  hearing  was  had  before  the  surro- 
gate, upon  which  Milton  P.  Miller  was  examined  by  the  administra- 
tor concerning  the  furniture  and  moneys  mentioned  in  the  petition. 
This  hearing  was  at  first  conducted  as  an  inquisition  rather  than  as  a 
trial.  After  several  witnesses  had  been  examined,  including  Mary  V. 
Miller,  the  wife  of  Milton  P.  Miller,  the  surrogate  announced  that  a 
question  of  title  was  involved;  that  either  party  was  entitled  to  a  trial 
by  jury;  that  it  was  "up  to"  the  parties  to  determine  whether  they  de- 
sired a  jury  trial.  Counsel  for  Milton  P.  Miller  then  filed  an  amended 
answer,  which  did  not  materially  differ  from  the  original  answer.  It 
contained  the  allegation  in  relation  to  the  moneys  on  deposit,  which 
is  quoted  above  from  the  original  answer,  to  wit : 

"That  said  sum  of  money  was  and  now  is  the  sole  and  ezclualye  property 
of  said  Milton  P.  MUler." 

After  the  announcement  made  by  the  surrogate,  counsel  proceeded 
to  trial  before  him  without  a  jury,  and  made  no  objections  thereto. 
In  pursuance  of  a  stipulation  made  between  them,  all  the  testimony 
previously  taken  during  the  course  of  the  inquisition  ^was  reintroduced 
in  evidence  upon  the  trial  which  then  followed.  The  trial  having  been 
concluded,  the  surrogate  determined  that  the  furniture  and  moneys  in 
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question  belonged  to  the  estate  of  Elizabeth  Tripp  Fonda,  ahd  made  a 
decree  directing  Milton  P.  Miller  to  deliver  the  same  to  the  adminis- 
trator of  such  estate. 

We  think  that  the  affirmative  answer  of  the  appellant  Milton  P.  Mil- 
ler, wherein  he  asserted  his  own  title  to  the  property  in  question,  un- 
der section  2676,  invested  the  surrogate  with  power  to  try  the  issue, 
with  a  jury  if  desired,  or  by  consent  without  a  jury.  Matter  of 
Schwartz's  Estate,  87  Misc.  Rep.  559,  151  N.  Y.  Su^).  374-;  Matter 
of  Heinze's  Estate,  224  N.  Y.  1,  at  pages  5  and  6,  120  N.  E.  63,  at 
page  64.  The  appellant  urges :  (1)  That  the  surrogate  was  powerless 
to  direct  the  appellant  to  deliver  the  property  to  the  respondent,  for 
the  reason  that  according  to  the  undisputed  proof  Mary  V.  Miller,  the 
wife  of  the  appellant,  who  was  not  a  party  to  the  proceedings,  had 
equal  title,  or  claim  of  title,  to  such  property  with  the  appellant,  and 
was  possessed  thereof  jointly  with  him;  and  (2)  that  the  surrogate 
erred  in  excluding  the  testimony  of  Mary  V.  Miller  in  relation  to  con- 
versations had  by  her'  with  Elizabeth  Tripp  Fonda  concerning  the 
transfer  of  such  property  to  Milton  P.  Miller,  or  joititly  to  him  and 
herself* 

These  contentions  plate  the  respondent  in  an  awkward  dilemma. 
Esther  the  surrogate  has  determined  the  claim  of  title  of  Mary  V. 
Miller,  and  deprived  her  of  possession  of  the  property  in  question,  with- 
out making  her  a  party  to  the  proceeding  and  giving  her  a  day  in 
court,  or,  on  the  opposite  theory,  he  has  excluded  the  testimony  of 
Mary  V.  Miller,  a  witness  not  having  title,  claim  of  title,  or  possession, 
upon  the  erroneous  ground  that  she  was  a  witness  "interested  in  the 
event"  of  the  proceeding,  and  disqualified  under  section  829  of  the 
Code  of  Civil  Procedure.  We  have  twice  quoted  from  the  answers 
of  the  appellant,  wherein  he  asserts  that  he  alone  is  the  sole  and  ex- 
clusive owner  of  the  furniture  and  moneys  in  question.  We  think  that 
he  is  thereby  precluded  from  urging  that  the  property  in  question  was 
partly  owned  and  possessed  by  his  wife.  If,  for  the  benefit  of  the 
respondent,  he  is  so  precluded,  then  the  respondent,  to  his  own  detri- 
ment, is  precluded  from  urging  that  the  wife  of  the  appellant  was  an 
incompetent  witness.  The  exclusion  of  the  testimony  of  Mary  V.  Mil- 
ler was  therefore  error.  Whoever  thinks  to  the  contrary  must  agree 
that  Mary  V.  Miller  has  had  an  issue,  "in  the  event"  of  which  she  was 
"interested,"  determined  against  her  without  a  day  in  court.  There 
may  be  a  choice  in  reasoning,  but  in  result  there  is  no  alternative  to  the 
conclusion  that  reversal  must  follow.     ♦ 

The  decree  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 
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MISSIR  V.  AMERICAN  ORIENTAL  ICE  MFG.  CO.  tt  •!. 

(Supreme  Coart,  Appellate  Divieion,  Second  Departmeut    June  29,  1922.) 

1.  CoBtracto  ^s»250-*Ba«k  heifl  to  have  axerolsed  option  to  oanool  contract  with 

debtor. 

Where  plaintiff  assigned  to  a  bank  certain  stock  under  a  contract 
that  it  was  to  be  accepted  in  full  payment  of  plaintiff's  debt,  unless  plain- 
tiff failed  to  perform  designated  acts,  in  which  case  the  bank  had  the  op- 
tion to  treat  the  agreement  as  void  and  claim  payment  of  the  debt,  tne 
bank's  notification  of  plaintiff  that  his  failure  to  perform  these  acts  put 
into  effect  the  penalties  of  the  contract,  and  that  it  reserved  the  right  to 
exercise  without  notice  all  the  remedies  under  the  contract,  held  an  ex- 
endse  of  its  option  to  cancel  contract. 

2.  Evkleneo^s>46i(l)-»Extrlnolc  ovMenco  admissible  to  sbow  Intontlon  of  writer 

of  ambignous  letter. 

Where  a  letter  whicdi  Is  claimed  to  be  an  exercise  of  an  option  to 
cancel  a  contract  is  ambiguous,  evidence  of  the  surrounding  circumstances 
Is  admisalble  to  show  the  intention  of  the  writer. 

3.  Pleading  «=»385— Statements  In  bill  of  particulars  held  not  to  preclude  evi- 

dence extrinsic  to  writing. 

Though  plaintiff,  in  his  bill  of  particulars,  stated  that  a  letter  consti- 
tuted a  cancellation  of  a  contract,  If  the  writing  itself  should  be  con- 
.sidered  insufficient  to  effect  cancellation,  he  was  entitled  to  introduce  evi- 
dence of  prior  and  subsequent  conduct  of  the  parties  tending  to  show  the 
intent  of  the  writer  of  the  letter. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Charles  J,  Missir  against  the  American  Oriental  Ice  Manu- 
facturing Company  and  others.  From  an  order  granting  defendants' 
motion  for  judgment  on  the  pleadings,  plaintiff  appeals.  Reversed, 
and  motion  denied. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  J  J. 

Henry  T.  Hall,  of  New  York  City,  for  appellant. 

Bertram  L.  Fletcher,  of  New  York  City,  for  respondents. 

YOUNG,  J.  This  case  was  before  this  court  on  a  former  appeal 
from  an  order  granting  plaintiff's  motion  for  judgment  on  the  plead- 
ings, with  leave  to  defendants  to  answer  upon  the  usual  terms.  The 
decision  afiirming  that  order  appears  in  198  App.  Div.  944,  189  N.  Y. 
Supp.  949.  After  that  decision  plaintiff  served  an  amended  complaint, 
which,  so  far  as  the  questions  involved  on  this  appeal  are  concerned,  is 
substantially  the  same  as  the  original  complaint ;  defendants  have  serv- 
ed their  answers,  and  plaintiff  has  served  a  bill  of  particulars. 

[1]  The  amended  complaint  alleges  a  contract  by  which  certain 
shares  of  stock  in  American  Oriental  Ice  Manufacturing  Company  and 
other  stocks  were  assigned  by  plaintiff  to  the  Banque  D'Orient  in  full 
payment  of  plaintiff's  existing  indebtedness  to  the  bank.  This  agree- 
ment contained  nuinerous  provisions  of  certain  acts  to  be  performed  by 
the  plaintiff,  and  then  provided  in  substance  that,  if  he  should  commit 
any  breach  of  any  of  the  obligations  imposed  by  the  agreement,  the 
bank  should  be  at  liberty  to  treat  and  consider  the  arrangement  as  null 
and  void,  and  claim  from  the  said  plaintiff  payment  of  the  whole 
amount  of  his  debt  as  it  then  stood  on  the  books  of  the  bank. 

^^For  other  cascji  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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The  complaint  further  alleges  that  on  June  17,  1914,  the  bank  cancel- 
ed the  contract  under  the  provisions  above  referred  to,  but  that,  not- 
withstanding such  cancellation,  it  caused  the  shares  of  stock  to  be  trans- 
ferred to  its  own  name  on  the  books  of  the  respective  companies,  and 
refused  to  transfer  the  same  back  to  plaintiff,  although  demanded;  and 
it  is  alleged  that  the  plaintiff  offered  to  the  bank  3ie  amount  of  his 
indebtedness,  which  it  refused,  and  that  the  bank  has  ever  since  refused 
to  return  the  stock,  arid  is  exercising  control  over  the  companies.  In 
response  to  defendants'  demand,  plaintiff  served  a  bill  of  particulars 
which  stated  that  the  cancellation  of  the  contract  was  in  writing  and 
annexed  a  copy,  and  that  cancellation  was  directed  to  plaintiff  and 
signed  by  the  defendant  Banque  D'Orient.    This  writing  is  as  follows : 

"We  confirm  to  yon  onr  letter  of  tJbe  23/5  inst.,  which  has  remained  with- 
out reply  up  to  this  day;  but  we  are  informing  you  by  the  present  writing 
that  the  nonezecution  on  your  part  In  the  time  permitted  of  your  engage- 
ments definitely  and  precisely  stipulated  in  our  contract  of  the  6th  of  May, 
1914,  has  put  into  effect  the  penalties  and  other  oonsequences  foreseen  by 
article  11  of  the  contract  referred  to. 

"Consequently  please  take  notice  that  our  bank  reserves  to  itself  the  right 
already  irrevocably  acquired  to  exercise  against  you  at  any  moment  and 
without  any  other  notification  or  formality  whatever  all  the  actions  and  reme- 
dies which  the  terms  of  its  contract  in  question  and  the  law  accord  to  it 
without  prejudice  and  with  all  rights  reserved. 

"We  present  to  you  our  courteous  salutationa** 

The  question  presented  upon  this  appeal  is  whether  or  not  the  com- 
munication signed  by  the  bank  to  plaintiff  on  June  17, 1914,  constituted 
a  cancellation  of  the  contract.  All  other  questions  relating  to  the 
sufficiency  of  this  complaint  have  been  resolved  in  plaintiff's  favor  up- 
on former  appeals.  In  granting  defendant's  motion  the  justice  at  Spe- 
cial Term  held  that  the  letter  did  not  in  terms  or  by  fair  implication  in- 
dicate an  intention  to  cancel  the  contract,  but  seemed  to  have  been 
rather  to  notify  plaintifif  that  the  right  to  cancel  was  reserved  by  the 
bank  without  prejudice  by  reason  of  the  inaction  of  the  bank  at  that 
time. 

With  this  construction  I  cannot  agree.  In  my  opinion  it  was  the  in- 
tention of  the  bank  definitely  to  cancel  the  contract  by  this  letter.  It 
reads : 

"That  the  nonexecution  on  your  [plaintiff's^  part  in  the  time  permitted  of 
your  engagemehts  definitely  and  precisely  stipulated  in  our  contract  of  the 
6th  of  May,  1914,  has  put  into  effect  the  penalties  and  other  consequences 
foreseen  by  article  11  of  the  contract  referred  to." 

I  do  not  see  how  language  could  be  plainer.  The  contention  that  the 
subsequent  language  in  the  letter,  that  the  bank  reserved  to  itself  the 
right  already  irrevocably  acquired  to  exercise  against  the  plaintiff  with- 
out notice  or  formality  all  actions  and  remedies  accorded  by  the  con- 
tract, was  a  reservation  of  the  right  to  cancel  the  contract,  is  in  my 
opinion  not  warranted  by  the  language  used.  Upon  cancellation  of  the 
contract,  what  remained  and  wlmt  was  reserved  was  the  right  to  en- 
force the  indebtedness. 

[2,  3]  Furthermore,  if  the  letter  is  not  to  be  construed  as  an  absolute 
cancellation,  but  as  ambiguous,  tlie  plaintiff  would  plainly  have  the 
right  to  show  the  intention  of  the  bank  in  writing  it  by  proof  of  the 
surrounding  circumstances.  The  statement  in  the  bill  of  particulars 
that  the  letter  constituted  the  cancellation  would  not  prevent  evidence 
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of  prior  and  subsequent  actions  of  the  parties,  if  the  writing  itself 
diould  be  considered  insufficient  to  effect  cancellation.  Even  in  this 
view  of  the  case  the  plaintiff  should  not  be  put  out  of  court  upon  a 
question  of  doubtful  construction. 

It  follows  that  the  order  appealed  from  should  be  reversed  on  the 
law,  with  $10'  costs  and  disbursements,  and  tihe  motion  denied,  with 
$10  costs. 

BLACKMAR,  P.  J,,  and  RICH,  KELLY,  and  JAYCOX,  JJ.,  con- 
cur.   

lo  re  JORDAN'S  WILU 
In  ra  JESSUP. 

(Supreme  Court,  AppeUate  Division,  Second  Department    Jane  29,  1922.) 

Executors  and  administrators  ^s>21( I)— Assignee  of  ''legated"  no  right  of  admin- 
istration;   "person  Interested." 

While  assignee  of  legatee  is,  by  definition  of  Surrogate's  Court  Act,  $ 
314,  a  "peiBon  interested''  in  the  estate, 'and  so  entitled,  under  section 
133,  to  petition  for  appointment  of  an  administrator  c.  t.  a.,  be  is  not  a 
''legatee,"  who  thereunder  may  be  appointed  as  such  administrator. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Legatee.] 

Appeal  from  Surrogate's  Court,  Kings  G>unty. 

Petition  by  William  P.  Jessup  to  be  appointed  administrator  c.  t  a. 
of  William  Walter  Jordan,  deceased.  From  a  decree  denying  the 
petition,  and  appointing  as  such  administrator  the  public  administrator 
of  the  cotmty  of  Kings,  petitioner  appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  JAYCOX,  KEL- 
BY,  and  YOUNG,  JJ. 

Albert  W.  Gray,  of  New  York  City,  for  appellant. 
Peter  B.  Hanson,  of  New  York  City,  for  respondent  public  ad- 
ministrator. , 

KELBY,  J.  The  will  of  the  decedent  has  been  duly  admitted  to 
probate,  and  in  the  will  Mary  Jane  Dickens  is  the  sole  legatee  of  the 
property  of  the  testator,  and'  is  also  named  as  sole  executrix  in  said 
will.  The  executrix  named  is  a  citizen  and  inhabitant  of  the  city  of 
Manchester,  England,  and  is  therefore  not  competent  to  serve  as  ex? 
ecutrix  by  reason  of  the  provisions  of  subdivision  3,  section  94,  of 
the  Surrogate's  Cfourt  Act.  Laws.  1920,  c.  928.  That  subdivision  ex- 
pressly declares  that  an  alien,  not  an  inhabitant  of  this  state,  is  incom- 
petent to  serve  as  an  executor.  It  is  alleged  in  the  petition,  and  not  con- 
troverted by  the  answer  of  the  public  administrator,  that  the  sole  leg- 
atee by  an  assignment  in  writing  sold,  assigned,  and  transferred  to  the 
petitioner  her  legacy  under  the  said  will,  and  all  her  right,  title,  and 
interest  as  sole  legatee  in  said  will.  The  petitioner  claims  by  reason  of 
this  assignment  that  he  is  entitled  to  letters. 

Section  133  of  the  Surrogate's  Court  Act,  formerly  section  2603 
of  the  Code  of  Civil  Procedure,  provides  in  part  as  follows : 

^s»ror  otber  eases  see  same  topic  ft  KEY-NUMBBR  la  all  Ker-Numbered  Digests  ft  Inflezes 
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"If  no  p0non  is  named  as  ezecator  In  the  will,  or  seleeted  by  Tlrtne  of  ft 
power  contained  therein ;  or  if,  at  any  time  there  is  no  ezeeutor,  or  adminia- 
trator  with  the  will  annexed,  qualified  to  act;  the  surrogate  must,  upon  the 
appMcatioti  of  a  creditor  of  the  decedent,  or  a  person  Interested  in  the  estate 
of  the  decedent,  •  •  •  issue  letters  of  administration  with  the  win  an- 
nexed, as  follows:  ^  ^  *  (2)  To  one  or  more  of  the  residuary  legatees, 
who  are  qualified  to  act  as  administrators." 

The  petitioner  claims  under  subdivision  2  just  above  quoted.  ^  A 
sole  legatee  is  undoubtedly  a  residuary  legatee  within  the  meaning 
of  this  provision.  The  difficulty  is,  however,  that  there  is  no  provi- 
sion in  the  statute  giving  the  assignee  of  a  sole  legatee  any  rights  at 
all  as  a  person  to  be  appointed  administrator  c.  t.  a.  An  assignee  is 
not  a  legatee,  although  an  assignee  is  a  person  interested,  as  defined 
by  former  section  2768  of  the  Code  of  Civil  Procedure  (now  section 
314  of  J:he  Surrogate's  Court  Act).  As  a  person  interested,  the  pe- 
titioner could  have  filed  a  petition  for  the  appointment  of  some  per- 
son qualified  to  act ;  but  he  himself,  under  the  statute  as  it  reads,  has 
no  right  to  be  the  administrator. 

Appellant  relies  upon  Matter  of  Clute,  37  Misc.  Rep.  710,  76  N. 
Y.  Supp.  456,  as  authority  for  his  position.  In  that  case  a  stranger  to 
the  decedent  was  made  the  sole  legatee.  Thereafter  the  blood  rela- 
tives of  the  decedent  compromised  with  the  legatee,  who  renounced 
her  right  to  letters,  and  who  assigned  over  her  interest  in  the  estate 
on  payment  of  $250.  The  sole  legatee  then  sought  to  retract  her  re- 
nunciation of  letters.  All  of  the  next  of  kin  of  decedenf  consented 
to  the  appointment  of  the  petitioner  in  that  case,  who  was  the  as- 
signee named  in  the  assignment,  and  the  surrogate  then  said,  after 
finding  that  the  assignment  was  made  with  full  recognition  of  the 
assignor'^  rights  and  that  there  was  no  fraud : 

"By  virtue  of  the  assignment  filed  in  this  court  ♦  •  ♦  he  is  presumptive- 
ly the  owner  of  and  entitled  to  the  whole  i)ersonal  estate,  ♦  •  •  having 
succeeded  to  the  rights  of  the  sole  legatee  named  in  said  will.  Section  2643 
directs  to  whom  letters  c.  t.  a.  shall  be  issued,  being,  first,  to  a  residuary 
legatee:  second,  to  a  principal  or  specified  legatee;  piird,  to  a  next  of  kin; 
and,  fourth,  to  a  creditor.  There  is  no  residuary  or  principal  legatee  en- 
titled to  letters,  unless  it  be  Clute,  who  has  purchased  all  the  rights  of  the 
only  residuary  and  principal  legatee  named  in  the  will.  Section  2643  does  not 
give  the  right  to  administer  to  persons  *  •  *  as  does  section  2660,  but  it 
gives  it  to  the  persons  named  because  of  their  property  rights  and  Interests,  in 
order  that  vested  rights  may  be  protected.** 

In  making  this  latter  statement  the  surrogate  followed  Matter  of 
Lasak,  55  Hun,  610,  8  N.  Y.  Supp.  740,  wjiere  it  was  said  that  the 
object  of  the  statute,  in  conferring  a  preference  on  the  residuary  lega- 
tees, seems  to  be  to  place  the  administration  in  the  hands  of  those 
whose  interest  is  to  see  that  the  estate  is  administered  honestly  and 
without  undue  and  careless  waste.  It  is  agreed- that  this  is  the  origin 
of  the  order  for  the  issuance  of  letter^  c.  t.  a.  It  is  a  matter  of  com- 
mon experience  that  the  major  part  of  an  ordinary  estate  goes  under 
the  residuary  clause,  and  for  that  reason  residuary  legatees  are  pre- 
ferred over  other  legatees.  The  statute,  however,  confers  the  right  to 
the  issuance  of  letters  to  legatees,  and  nowhere  does  it  give  an  assignee 
any  such  right 
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We  think  that  the  learned  surrogate  was  correct  in  adjudging  that 
the  assignee  of  the  legc^tee  had  no  rights  of  administration,  and  that 
he  properly  granted  letters  to  the  public  administrator. 

The  decree  of  the  Surrogate's  Court  of  Kings  County  should  be 
aiErmedy  with  costs.    All  concur. 


(201  Apg.  DlT.  762) 

APPIGNANI  at  tl.  v.  8TATEN  ISLAND  RAPID  TRANSIT  Ca 

(Snpreme  Court,  Appellate  Division,  Third  Department    July  d»  19220 

Master  and  tervant  4S=5>388— Partial  dependenoy  sustains  eonpensatlon  aw^trd. 

Partial  dependency  of  mother  and  minor  brothers  and  sisters  will  sus- 
tain an  award  for  the  death  of  an  employee,  who  with  his  father  con- 
tributed for  the  support  of  the  family. 

Appeal  from  State  Industrial  Board. 

Proceeding  by  Sarafina  Appignani,  husband,  and  minor  children,  for 
compensation  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  for  the  death  of  Augustino  Appignani,  deceased,  opposed  by 
the  Staten  Island  Rapid  Transit  Company,  employer  and  self-insurer. 
From  an  award  for  the  named  claimant  and  minor  children,  opponent 
appeals.    Affirmed. 

Areued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

William  J.  Kenny,  of  New  Brighton  (Cravath,  Henderson,  Leffing- 
well  &  De  Gersdorff,  6f  New  York  City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

KILEY,"  J.  The  appellant  is'a  self-insurer.  Claimant's  son  and  in- 
testate was  in  its  employ  as  a  trainman.  He  had  just  passed  his 
twenty-first  birthday.  He  was  killed  December  24,  1920.  The  acci- 
dent was  in  the  course  of  his  employment.  There  were  five  younger 
brothers  and  sisters,  beside  his  father  and  mother,  constituting  the 
family.  He  had  worked  since  he  was  16  years  old,  and,  outside  of 
what  was  needed  for  his  clothing,  insurance  premiums,  and  about  $2 
per  week  spending  money,  he  handed  in  for  the  support  of  the  family, 
which,  after  considering  what  his  own  board  and  room  would  be  worth, 
amounted  to  about  $700  a  year.  The  accident,  and  that  it  was  in  the 
coiu-se  of  his  employment  and  arose  therefrom,  is  not  questioned.  Up- 
on a  formal  hearing,  had  on  March  15,  1921,  and  after  the  father  had 
testified,  the  following  is  recorded : 

"Mr.  Kenney  (appearing  for  carrier):    I  guess  that  is  all.  Commissioner. 

"Deputy  (Commissioner  Archer:  What  Is  the  employer's  position  with  re- 
spect to  the  case? 

•IMr.  Kenney:  Why,  I  am  willing  yon  should  make  a  reasonable  award  lor 
as  much  as  you  may  see  fit.    We  don't  raise  any  question  about  if 

There  was  no  attempt  made  to  set  aside  this  concession  or  to  modify 
its  force ;  it  ought  to  be  decisive  of  this  appeal.  The  railway  company 
appealed  and  asked  for  a  rehearing;   claimant  was  without  counsel; 
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a  rehearing  was  had.  In  addition  to  the  facts  briefly  set  forth  above, 
it  was  developed  that  the  deceased's  father  owned  a  house,  which  he 
purchased  through  a  building  and  loan  association,  and  upon  which, 
from  his  evidence,  he  owed  about  $1,000,  or  owed  that  gross  amount 
as  his  actual  indebtedness ;  that  a  total  insurance  of  $2,z50  was  paid 
to  the  father,  or  his  parents ;  that  the  father  earned  $6  per  day. 

The  sole  question  raised  is  one  of  dependency.  The  evidence  of 
the  claimants  is  that  they  cannot  meet  their  bills  for  support  since  the 
son's  death.  The  insurance  money  was  used  to  pay  debts  which  they 
had  incurred — some  of  it  on  account  of  the  son's  death.  The  record 
shows  that  the  son's  money  was  used  for  the  legitimate  support  of  this 
family.  Under  Hluboky  v.  Kopitz,  231  N.  Y.  557,  132  N.  E.  887,  Hess 
v.  Donner  Steel  Co.,  230  N.  Y.  596,  130  N.  E.  908,  Smith  v.  Mac  Arthur 
Bros.  Co.,  233  N.  Y.  537,  135  N.  E.  908,  and  Eaton  v.  Metal  Alloys, 
Inc.,  233  N.  Y.  537,  135  N.  E.  908,  it  seems  we  will  have  to  hold  ad- 
versely to  appellant's  contention.  An  award  was  not  made  in  favor  of 
the  father.  It  seems  to  be  settled  now  that  partial  dependency  of  moth- 
er and  minor  brothers  and  sisters  will  sustain  an  award. 

This  award  should  be  affirmed,  with  costs  to  the  State  Industrial 
Board.    All  concur. 


(202  App.  Diy.  249)  . 

KENNEDY  et  al.  v.  SMITH  tt  al. 

(Supreme  Court,  AppeUate  Division,  Third  Department    July  6,  1922.) 

1.  Evidenot  ^=s»82— Deolsion  presumed  made  on  day  of  Its  date. 

Where,  on  January  3,  1922,  a  trial  justice  filed  a  decision  dated  De- 
cember 30,  1920,  adverse  to  appellant's  claim,  and  on  January  1, 1922,  this 
justice  was  designated  to  serve  In  the  AppeUate  Division,  the  decision 
was  valid,  notwithstanding  Const  art  6,  f  2,  providing  that  a  justice 
designated  to  serve  In  the  Appellate  Division  shaU  not  exercise  any  of 
the  powers  of  a  trial  justice,  as  the  presumption  is  that  the  decision  was 
made  on  the  day  of  its  date. 

2.  Evideioe  ^=983(1)— Oflloers  presumed  to  have  deee  their  duty. 

The  law  presumes  that  a  public  official  has  done  his  duty. 

Appeal  from  Special  Term,  Erie  County. 

Action  hy  George  H.  Kennedy  and  others,  as  executors  of  the  will 
of  Louisa  Stamp,  deceased,  against  Edward  Smith  and  others.  From 
an  order  denj^ing^  a  motion  to  correct  and  vacate  a  judgment  for  de- 
fendants, plamtitts  appeal.    Affirmed.  \ 

See,  also,  117  Misc.  Rep.  237,  191  N.  Y.  Supp.  214.     '. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

George  H.  Kennedy,  of  Buffalo,  for  appellants. 
Ernest  F.  Kruse,  of  Buffalo,  for  respondents. 

HINMAN,  J.  The  action  was  brought  to  quiet  title  to  certain 
property  in  the  city  of  Buffalo,-  N.  Y.  Trial  was  had  before  Mr.  Jus- 
tice Sears  at  the  October,  1921,  Equity  Term  of  the  court  in  that  city. 
On  or  about  December  15,  1921,  the  trial  justice  filed  an  opinion  hold- 

§s»For  other  cases  see  same  topic  &  KB Y- NUMBER  in  all  Key-K umbered  Digests  &  Indexes 


Digitized  by 


Google 


Sup.  Ct)  KENNEDY  V.  SMITH  *  197 

(19»N.T.B.) 

ing  adversely  to  the  claim  of  the  plaihtifFs.  117  Misc.  Rep.  237,  191 
N.  Y.  Siipp.  214.  A  formal  decision,  stating  the  facts  found  and  his 
conclusions  of  law,  and  directing  judgment  to  be  entered  thereon 
against  the  plaintiffs,  bearing  date  December  30,  1921,  was  delivered  to 
the  clerk  of  the  Special  Term  in  the  early  forenoon  of  January  3,  1922. 
It  does  not  appear  who  delivered  it.  On  Janiiary  1,  1922,  Mr.  Justice 
Sears  was  designated  by  the  Governor  to  serve  in  the  Appellate  Divi- 
sion, Fourth  Department. 

The  appellants  seek  to  have  declared  void  the  decision  of  Mr.  Jus- 
tice Sears,  upon  which  the  judgment  herein  is  based,  and  to  have  the 
judgment  ^v^^ted,  and  the  case  sent  back  for  a  new  trial,  on  the  grotmd 
that,  the  decision  not  having  been  filed  until  after  the  designation  of 
the  trial  justice  to  the  Appellate  Division,  it  and  the  judgment  entered 
thereon  are  void. 

[1]  The  presun^tion  is  that  the  decision  was  made  and  signed  on 
the  day  on  which  it  bears  date.  Article  6,  §  2,  of  the  Constitution,  pro- 
vides that  a  justice  who  has  been  designated  to  serve  in  the  Appellate 
Division  shall  not  "exercise  any  of  the  powers  of  a  justice  of  the  Su- 
preme Court*'  within  his  department,  with  certain  exceptions  imma- 
terial here.  There  is  nothing  before  us  which  indicates  in  any  way 
that  tho  trial  justice  did  any  act  relating  to  the  case  after  the  date  of 
the  decision,  nor  is  there  any  claim  by  appellants  that  he  did.  The  sole 
argtunent  of  the  appellants  ia  that  there  was  no  decision  until  the  filing 
took  place  on  January  3d,  two  days  after  the  designation.  Such  can- 
not he  the  law.  The  filing  of  the  decision  is  not  the  «cercise  of  a  power 
of  a  justice  of  the  Supreme  Court.  The  decision  must  be  filed  by 
some  one,  not  necessarily  by  the  justice,  and  must  become  a  part  of 
the  judgment  roll.  Civil  Practice  Act,  §§  440,  442.  There  is  no  con- 
tention here  that  it  was  not  filed  within  the  time  allowed  by  the  Civil 
Practice  Act.  The  mere  fact  that  the  law  requires  the  filing  of  the 
decision  within  a  given  time  does  tiot  mean  that  it  is  not  a  decision 
until  it  is  filed.  The  ju^cial  act  is  complete  when  it  is  signed.  It  is 
only  its  availability  for  the  purpose  of  entering  judgment  thereon  which 
is  aflfected  by  the  filing  or  failure  to  file  within  the  time  allowed  by 
law.  If  not  filed,  or  if  not  filed  in  time,  there  is  no  decision  upon  which 
the  judgment  can  be  supported,  if  a  motion  is  made  for  a  new  trial 
upon  such  ground  and  the  court  grants  the  motion;  but  that  is  not 
the  question  here.  That  is  simply  a  question  of  a  valid  decision  be- 
coming voidable,  but  not  because  the  judicial  act  of  making  the  deci- 
sion was  not  complete. 

[2]  It  does  not  answer  to  say  that  a  signed  decision  while  retained 
in  the  possession  of  a  justice  is  still  subject  to  alteration  or  change,  and 
that  a  new  and  entirely  different  decision  may  yet  be  rendered.  The 
fact  that  he  had  the  power  to  do  it  would  not  render  less  complete  and 
effective  the  act  already  done,  if  he  does  not  exercise  the  power.  If 
he  exercises  the  power,  it  is  a  new  judicial  act,  which  nullifies  the 
former  act,  and  in  turn  becomes  complete  and  effective  by  his  signature 
to  a  new  decision.  The  old  one  may  be  destroyed,  while  still  in  his 
possession,  by  his  voluntary  act.  The  law  does  not  say  that  it  is  de- 
stroyed by  any  disability  on  his  part  to  modify  it  upon  being  designated 
to  serve  in  the  Appellate  Division.    The  decision  as  rendered  stands 
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presumptively  as'his  final  decision,  where,  as  in  this  case,  it  has  been 
delivered  to  some  one  for  filing,  which  delivery  we  must  assume  the 
justice  accomplished  according  to  law,  since  there  is  nothing  to  indi- 
cate the  contrary,  and  the  law  presumes  that  a  public  official  has  done 
his  duty. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


(201  App.  Div.  726) 

BRIGHTON  BY  THE  SEA,  Ino^  v.  RIVKIN  tt  al. 

(Supreme  Court,  Appellate  Dlyision,  Second  Department.    Juq€^29,  1922.) 

1.  Covenants  ^=s»5l (2)— Injunction  <S:s»l36(3)— Injunptlon  pendente  lite  denied 

to  enforce  restrictive  covenant  for  grantor's  benefit,  where  no  special  injnry 
shown  to  be  threatened. 

A  covenant  in  a  deed  restricting  erection  of  buildings  on  the  land  to 
dwelling  houses  for  one  family,  and  prohibiting  use  of  the  premisea  for 
any  trade  or  business  until  January  31,  1930,  reserving  to  the  grantor  the 
right  at  any  time  to  modify  or  annul  the  covenant  by  agreement  with  the 
then  owner  of  the  land,  and  providing  that  the  grantor  should  be  under 
no  obligation  to  restrict  other  land  then  or  afterward  owned  by  hinu 
is  valid,  but  will  not  be  enforced  by  an  Injunction  pendente  lite  to  re- 
strain the  grantee  from  using  the  premises  for  a  real  estate  brokerage 
ottice,  where  no  special  injury  to  the  grantor  from  such  use  Is  shown; 
the  covenant  being  solely  for  the  grantor's  benefit. 

2.  Specific  performance  ^=>3— Right  to  remedy  In  discretion  of  court. 

The  right  to  a  decree  of  specific  performance  of  a  cov&iant  of  real  prop- 
erty rests  In  the  discretion  of  a  court  of  equity. 

Appeal  from  Special  Term,  Klings  County. 

Action  by  Brighton  by  the  Sea,  Inc.,  against  Minnie  Rivkin  and  an- 
other. From  an  order  granting  plaintiff's  motion  for  an  injunction, 
defendants  appeal.    Order  reversed,  and  motion  denied. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 

Abraham  Aronstein,  of  New  York  City  (Harry  Mabel,  of  Brooklyn^ 
on  the  brief),  for  appellants. 

A.  Sidney  Galitzka,  of  Brooklyn,  for  respondent. 

BLACKMAR,  P.  J.  The  plaintiff,  the  owner  of  about  10  blocks 
of  land  at  Brighton  by  the  Sea,  developed  the  same  by  erecting  there- 
on about  300  dwellings,  the  greater  number  of  which  it  has  sold,  while 
retaining  a  portion.  Upon  the  property  so  sold  it  has  taken  back  mort- 
gages amounting  to  upwards  of  $500,000. .  The  deeds,  including  one 
to  defendant  Minnie  Rivkin,  contain  covenants  restricting  the  charac- 
ter of  the  buildings  to  be  erected  upon  the  land  to  dwelling  houses  for 
one  family  only,  .and  contain  a  provision  that  the  purchaser  "will  not 
carry  on,  or  cause  or  permit  to  be  carried  on,  any  trade  or  business 
whatsoever  upon  any  jJart  of  said  premises."  The  covenant  contained 
a  provision  thait  it  should  run  witih  the  land  imtil  January  31,  1930^ 
when  they  should  cease,  and  reserved  to  the  plaintiff  grantor  the  right  to 
alter,  modify,  or  annul  at  any  time  such  covenants  and  restrictions  by 
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agreement  with  the  then  owner  of  the  premises,  and  further  provided 
that  nothing  should  be  construed  to  impose  any  obligation  upon  the 
plaintiff  to  restrict  in  any  manner  any  ofher  property  shown  upon  the 
map  or  thereafter  owned  by  the  plaintiff. 

[1]  The  covenant,  interpreted  in  the  light  of 'the  character  and  ex- 
tent of  the  tract  of  land  to  which  it  was  applied,  was  evidently  exacted 
for  the  benefit  and  protection  of  contiguous  or  neighboring  land  which 
the  owner  retained.  There  was  no  uniform  plan  of  development  un- 
der beneficial  restrictions,  enforceable  by  any  grantee  as  against  any 
other.  The  provisions  reserving  to  the  grantor  control  over  the  re- 
strictions prevented  any  mutuality  of  covenant  and  consideration  be- 
tween the  grantees,  and  marked  the  covenant  as  being  for  the  benefit  of 
the  grantor.  It  belongs  to  the  second  class  of  covenants  mentioned  by 
Judge  Werner  in  Korn  v.  Campbell,  192  N.  Y.  490,  85  N.  E.  687,  37 
L.  R.  A.  (N.  S.)  1, 127  Am.  St.  Rep.  925.  There  is  no  doubt  that  such 
a  covenant  is  within  the  competency  of  the  parties  to  the  grant,  but 
the  question  is  whether  a  case  is  presented  by  the  record  in  whicii  an 
injunction  pendente  lite  should  issue. 

The  defendant  Minnie  Rivkin  is  the  owner  of  property  on  East 
Fourth  street,  100  feet  from  Brighton  Beach  avenue.  The  deeds  to 
the  property  abutting  on  Brighton  Beach  avenue  permit  the  use  of 
such  property  for  business  purposes,  and  in  several  instances  the 
plaintiff  has  made  agreements  with  the  owner  of  certain  of  the  parcels, 
waiving,  limiting,  and  modifying  the  restrictions  thereon.  There  is 
no  evidence  showing  the  relation  of  any  property  still  owned  by  the 
plaintiff,  or  upon  which  the  plaintiff  holds  mortgages,  to  the  property  . 
owned  by  the  defendant. 

[2]  The  right  to  a  decree  of  specific  performance  of  a  covenant  of 
real  property  rests  in  the  discretion  of  a  court  of  equity.  Trustees  of 
Columbia  College  v.  Thacher,  87  N.  Y.  311,  41  Am.  Rep.  365.  In  the 
case  before  us  the  plaintiff  reserved  the  right,  not  only  to  grant  any 
portion  of  the  land  free  from  the  covenants  and  restrictions,  but  to 
make  any  agreement  with  any  owner  of  any  parcel  to  relieve  such  par- 
cel from  the  restrictions  altogether.  It  may  do  this  for  any  reason 
which  moves  it,  and  so  may  utterly  destroy  the  uniform  scheme  of 
building  which,  it  is  suggested,  the  covenants  were  exacted  to  secure. 
Having  sold  the  property  to  defendant,  the  plaintiff  claims  the  right  to 
tie  the  defendant's  hands  in  the  use  of  the  property,  and  to  grant  to 
the  owners  of  adjacent  property  the  use  free  and  discharged  from  any 
restrictions  whatever.  In  Sohns  v.  Beavis,  200  N.  Y.  268  at  page 
274, 93  N.  E.  935  at  page  937  (34  L.  R.  A.  [N.  S.]  927),  Judge  Vann, 
speaking  of  such  a  covenant,  uses  the  following  words : 

"A  restrictive  covenant  of  this  kind  would  enable  the  original  grantor  to 
hold  every  one  of  its  grantees  and  their  grantees  at  Its  mercy.  They  would 
be  bound  and  helpless,  while  it  would  be  in  a  position  to  exact  and  extort. 
After  the  tract  had  been  well  built  up  with  beautiful  homes,  unless  the  exac- 
tions of  the  company  were  complied  with,  it  could  open  any  part  of  it  to  anv 
kind  of  business,  from  a  livery  stable  to  a  saloon." 

The  decision  in  that  case  was  upon  the  marketability  of  the  title. 
but  the  statement  of  the  possibilities  of  such  a  restriction  is  valuable. 
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as  showing  reasons  which  may  well  make  a  court  of  equity  hesitate 
to  tie  up  the  defendant  to  the  exact  terms  of  the  restrictions,  and  leave 
the  plaintiff  at  liberty  to  sell  to  neighbors  of  the  defendant  the  right 
to  use  the  property  as  they  may  see  fit. 

There  is  nothing  in  the  record  to  show  any  special  injury  to  the 
plaintiff  from  the  use  of  defendant's  property  for  a  real  estate  bro- 
kerage office.  There  is  nothing  even  which  shows  the  relation  of  the 
property  still  owned  by  the  plaintiff  to  that  of  the  defendant.  There 
are  no  facts  shown  that  are  sufficient  to  induce  the  court,  in  my  opin- 
ion, in  advance  of  the  trial,  to  enforce  this  covenant  by  an  injunction 
pendente  lite.  The  question  whether  a  court  of  equity  should  award 
its  remedy  by  decreeing  specific  performance  of  the  covenant,  and  an 
injunction,  should  be  reserved  to  the  trial  of  the  action,  when  a 'full 
disclosure  can  be  made  of  all  the  facts  whereby  the  court  may  deter- 
mine whether  it  is  equitable  and  just  that  the  injvmction  should  be 
granted. 

The  order  should  be  reversed  on  the  law  and  facts,  with  $10  costs 
and  disbursements,  and  the  motion  for  an  injunction  denied,  with  $10 
costs. 

RICH,  KELLY,  JAYCOX,  and  YOUNG,  JJ.,  concur, 

(119  Misc.  Rep.  39) 

GUSHING  V.  HUGHES  et  ai. 

(Supreme  Court,  Equity  Term,  Steuben  County.     July  1,  1922.) 

1.  Damages  ^=»45— Gifts  ^=^34 — Money  given  as  consideration  for  promise  may 

be  recovered  on  breacli  thereof. 

Money  given  in  consideration  of  promise  to  marry  may  be  recovered  on 
breach  of  the  promise,  but  not  travel  expense  incurred  merely  In  prose- 
cuting the  claim. 

2.  Contracts  4@=3>95(5),   126(2)— Mortgages  ^s979«-Mortgage  to  daughter's  de- 

frauded fianc6  held  void  for  duress,  and  as  being  agreement  to  stifle  prosecu- 
tion. 

Before  woman  broke  her  marriage  promise  to  her  suitor,  he  had  sent 
her  drafts  in  consideration  of  their  intended  marriage.  She  cashed  one 
of  the  drafts  after  such  breach  and  her  marriage  to  another.  The  suitor's 
lawyer  caUed  and  gave  the^  woman's  mother  the  impression  that  her 
daughter  had  committed  the  'crime  of  false  pretenses  and  was  liable  to 
prosecution.  Heldt  that  the  mother's  mortgage  to  the  suitor  in  settlement, 
including  the  amount,  not  only  of  sums  advanced,  but  also  of  the  traveUng 
expenses  of  the  suitor  in  coming  to  prosecute  his  claim,  was  void  for 
duress,  and  as  being  an  agreement  to  stifle  prosecution,  irrespective  of 
the  daughter's  guilt  and  liability  to  criminal  prosecution. 

3.  Cancellation  of  Instruments  <&:=>28— Cancellation  In  equity  refused,  where  the 

parties  were  wrongdoers  in  executing  the  Instmment. 

.Where  a  woman  under  promise  to  marry  accepts  drafts  given  by  her 
suitor  in  consideration  of  the  promise,  and  her  mother,  believing  that  her 
daughter's  act  in  cashing  one  of  the  drafts  after  breach  of  her  promise 
and  marrying  another,  Is  a  crime,  is  induced  to  ^ve  a  mortgage  to  the 
rejected  suitor  in  settlement  of  his  claims  after  he  has  convinced  her 
that  execution  of  the  instrument  will  be  an  efficient  means  of  preventing 
criminal  action,  the  parties  to  the  instrument  are  both  wrongdoers  in 
stifling  prosecution,  and  equity  will  refuse  cancellation. 

^aoFor  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digests  *  Indezfli 
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Action  by  Ella  M.  Gushing  against  £liz:abetb  Hughes  -and  others. 
Judgment  for  def endants>  dismissing  the  complaint,  without  costs* 
Babcock  &  Gregg,  of  Elmira,  for  plaintiff. 
Wilmot  E.  Knapp,  of  Elmira,  for  defendant  Hughes. 

GUNNINGHAM,  J.  This  action  was  brought  to  foreclose  a  mort- 
gage, dated  March  8,  1919,  executed  by  the  defendant  Elizabeth 
Hughes  to  Arthur  H.  Paul,  to  secure  the  sum  of  $1,698.45,  and  assign- 
ed by  Paul  to  the  plaintiff.  The  defendant  Elizabeth  Hughes  claims 
that  there  was  no  consideration  for  the  execution  and  delivery  of  the 
mortgage,  and  that  the  same  was  not  her  voluntary  act,  but  was  in- 
duced by  coercion  and  duress. 

The  defendant  has  a  daughter,  Elizabeth  K.  Hill,  who  was  married 
to  Ralph  R.  Hill  in  December,  1918.  Before  her  marriage  she  had 
been  corresponding  with  Arthur  H.  Paul  and  had  promised  to  marry 
him-  At  the  time  of  the  trial  Paul  was  46  years  old  and  Mrs.  HiU 
was  33  years  of  age.  Paul  was  living  in  Santo  Domingo,  and  before 
her  marriage  he  sent  Mrs.  Hill  $1,300,  two  drafts  for  $500  each  and 
one  for  $300;  the  latter  being  cashed  by  Mrs.  Hill  after  her  marriage 
to  Mr.  Hill.  Mrs.  Hill  notified  Paul  of  her  marriage,  and  he  then  came 
to  Elmira,  where  Mrs.  Hughes  and  her  daughter  reside.  Mr.  Paul  then 
consulted  an  attorney,  and  with  him  had  several  conversations  with 
the  defendant  Elizabeth  Hughes  and  her  daughter,  Mrs.  Hill,  as  a 
result  of  which  Mrs.  Hughes  executed  the  mortgage  upon  which  suit 
is  brought 

[T]  The  money  having  been  given  to  Mrs.  Hill  in  consideration  of 
her  promise  of  marriage,  and  Mrs.  Hill  having  broken  such  promise, 
Paul  was  entitled  to  recover  from  her  the  money  so  advanced.  Anta- 
ramian  v.  Ourakian,  118  Misc.  Rep.  558,  194  N.  Y.  Supp.  100. 

[2]  The  mortgage  was  given  for  $398.45  more  than  the  amount  of 
money  advanced  to  Mrs.  Hill  by  Paul.  This  difference  consisted  of 
his  expenses  in  coming  from  Santo  Domingo  to  Elmira.  Under  the 
circumstances,  it  seems  to  me  that  this  was  not  a  fair  settlement  of 
the  debt  due  from  Mrs.  Hill  to  Paul.  No  consideration  passed  from 
Paul  to  Mrs.  Hughes  upon  the  execution  of  the  mortgage,  and  the  only 
good  consideration  that  could  be  presumed  would  be  that  love  and 
affection  for  her  daughter  induced  her  to  assume  the  latter's  indebt- 
edness and  to  give  security  for  its  payment.  It  thus  becomes  necessary 
to  consider  whether  the  execution  and  delivery  of  the  mortgage  was 
the  voluntary  act  of  the  defendant  Mrs.  Hughes. 

The  attorney  employed  by  Mr.  Paul  testified  that,  after  consulting 
with  him,  he  came  to  the  conclusion  that  Mrs.  Hill  had  obtained  money 
from  Paul  under  pretense  that  she  was  going  to  marry  him,  and  that 
she  had  cashed  a  draft  after  her  marriage,  and  that  she  obtained  the 
money  under  false  pretenses.  He  admits  that  he  said  to  Mrs.  Hughes 
and  Mrs.  Hill: 

•^rs.  Hill,  you  know  very  weU  that  you  cashed  this  $300  draft  after  you 
were  married  to  Mr.  HUl.  Tou  know  It  Is  a  rather  serious  thinz  to  do  a 
thing  Uke  that,  don't  you?" 
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He  also  admits  that  he  told  Mrs.  Hill  that  she  had  committed  a  veiy 
serious  offense  in  cashing  the  last  draft  after  she  was  married.  In  his 
opening  to  the  court  he  £d  say  that  Mrs.  Hill  had  obtained  tliis  money 
under  false  pretenses.  In  his  brief  filed  upon  the  submission  of  this 
action,  after  referring  to  the  facts,  he  says : 

"If  aU  this  did  not  constitute  obtaining  money  under  false  pretenses  it  is 
difficult  to  imagine  such  a  situation.** 

Also: 

•*That  she  [Mrs.  Hill]  must  be  presumed  to  have  known  that  there  Is  a 
criminal  liability  for  obtaining  money  fraudulently,  and  that  she  was  con- 
aequently  in  danger  of  criminal  prosecution." 

Paul  says  that  his  attorney  called  Mrs.  Hill  on  the  telephone  and  told 
her  he  expected  some  sort  of  a  settlement.  Mrs.  Hill,  who  had  just  re- 
turned from  the  hospital  with  a  newly-bom  baby,  asked  him  aiid  Mr. 
Paul  to  come  over.  Mr.  Paul  says  that  he  told  Mrs.  Hill  that  she  had 
deliberately  and  maliciously  defrauded  him  of  this  money.  Mrs. 
Hughes,  whose  husband  was  out  of  the  city,  the  next  day  executed  a 
mortgage  on  a  farm  located  in  Steuben  county. 

It  is  evident  that  Paul's  attorney  had  it  firmly  fixed  in  his  mind  that 
Mrs.  Hill  had  been  guilty  of  a  crime  and  was  liable  to  criminal  prose- 
cution, and  that  he  so  advised  Mr.  Paul.  Although  the  witnesses  dif- 
fer as  to  the  details  of  the  conversation  leading  up  to  the  execution  of 
the  mortgage,  it  is  not  necessary  to  pass  upon  the  credibility  of  the 
testimony  of  the  different  witnesses  and  to  determine  the  exact  words 
used  by  the  parties  in  these  negotiations.  I  am  convinced  that  the 
impression  was  conveyed  to  Mrs.  Hpghes  that  her  daughter. had  com- 
mitted a  crime,  and  that  she  was  liable  to  criminal  prosecution  therefor, 
and  that  the  only  way  prosecution  could  be  avoided  was  by  the  settle- 
ment of  Paul's  claim  against  Mrs.  Hill;  that  Mrs.  Hughes  believed 
tliat  her  daughter  would  be  prosecuted  criminally,  and  that  in  order 
to  avoid  such  prosecution  she  executed  the  mortgage;  that  such  act 
was  not  voluntary,  but  the  fear  of  prosecution  of  her  daughter  con- 
strained the  will  of  Mrs.  Hughes  and  induced  her  to  sign  the  mortgage. 
The  fact  that  the  mortgage  was  given  for  a  larger  sum  than  was  owing 
by  Mrs.  Hill  to  Paul  shows  that  there  was  some  constraint,  and  that 
the  parties  were  not  meeting  on  equal  terms.  A  mortgage  given  under 
such  circumstances  is  void,  and  it  makes  no  difference  whether  or  not 
Mrs.  Hill  was  guilty  of  a  crime  and  liable  to  criminal  prosecution. 
Williston  on  Contracts,  §§  1612,  1613;  Adams  v.  Irving  National 
Bank  of  New  York,  116  N.  Y.  606,  23  N.  E.  7,  6  L.  R.  A.  491,  IS 
Am.  St.  Rep.  447 ;  Union  Exchange  National  Bank  of  New  York  v. 
Joseph,  231  N.  Y.  250,  131  N.  E.  905,  17  A.  L.  R.  323. 

[3]  The  defendant  asks  that  the  mortgage  be  canceled  of  record  and 
that  the  plaintiff  be  directed  to  deliver  same^to  her.  If  the  parties  be- 
lieved that  a  crime  had  been  committed,  they  both  were  wrongdoers 
in  agreeing  to  stifle  prosecution,  and  the  law  will  not  aid  them,  but  will 
leave  them  where  it  finds  them.  Union  Exchange  National  Bank  of 
New  York  v.  Joseph,  supra. 

Judgment  ordered  in  favor  of  the  defendants,  dismissing  the  com- 
plaint, without  costs. 

Judgment  accordingly. 
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BELT  LINE  RY.  CORPORATION  v.  CITY  OF  NEW  YORK  et  al. 

(Supreme  Court,  New  York  County.    May,  1022.) 

1.  Carriera  ^=»8— Operation  of  eroattown  bua  without  a  certificate  of  convenience 

and  neceaalty,  and  witliout  permit,  liold  not  Justified  by  ''emergency." 

In  view  of  Transit  Act  1921,  {  108,  the  board  of  estimate  and  appor- 
tionment of  tlie  city  of  New  York  was  not  empowered  to  autliorize  tbe 
commissioners  of  plant  and  structures  to  arrange  for  tbe  operation  of  a 
crosstown  motor  bus  line,  and  to  regulate  and  superyise  the  operation 
thereof  without  compliance  with  the  positlTe  provisions  of  the  city  charter 
and  Transportation  Corporations  I^w,  ${  25,  26,  requiring  operator  of 
motor  bus  lines  to  obtain  a  certificate  of  public  convenience  and  necessity, 
and  Public  Service  Commission  Law,  §  53,  prohibiting  a  common  carrier 
from  exercising  any  franchise  without  first  obtaining  permission  and  ap- 
proval of  the  Public  Service  Commission,  merely  because  citizens  and  or- 
ganizations in  the  locaUty  had  requested  the  establishment  of  snch  a  cross- 
town  line,  where  such  line  did  not  take  the  place  of  any  abandoned  line, 
since  in  such  case  the  operation  of  the  line  was  not  Justified  by  emergency ; 
an  emergency  being  something  sudden  or  unexpected,  calling  for  imme- 
diate actioa,  urgent  and  pressing. 

{Ed.  Note. — Fdr  oClier  definitions,  see  Worda  and  Fhrasee,  First  and 
Second  Seirles,  Emergency.] 

2.  Mnaicipal  oorporattOAs  ^^9870— Operation  of  oresstown  bat  Hne  by\olty  without 

obtaining  revenue  tlierefrom  held  unconstitutional. 

Operation  of  cro8sto^v1l  bus  line  by  the  city  under  agreement  giving  own- 
er of  bus  line  the  revenue  therefrom  held  violative  of  Const,  art.  8,  {  lOr 
prohibiting  a  city  from  giving  or  loaning  money  to  or  in  aid  of  any  in- 
dividual or  corporation,  and  from  incurring  debts  except  for  city  purposes. 
t.  Municipal  eorporations  <dss>996— Taxpayins  railroad  eouid  brins  action  to  re- 
strain city  from  operating  competing  line,  where  operation  by  city  was  waste 
of  funds. 

Where  operation  by  dty  of  bus  line  was  in  violation  of  law  and  was  a 
waste  of  public  moneys,  a  taxpaylng  railroad,  which  was  operating  a  com- 
peting line,  had  a  right  to  maintain  an  action  to  restrain  such  illegal  acta 
on  the  part  of  the  city. 

Action  by  the  Belt  Line  Railway  Corporation  against  the  City  of 
New  York  and  others.  On  motion  for  injunction  pendente  lite. 
Granted. 

Alfred  T.  Davison,  of  New  York  City  (Frederic  W.  Frost,  Addison 
B.  Scoville,  and  Alfred  T.  Davison,  all  of  New  York  City,  of  counsel), 
for  plaintiff. 

John  P.  O'Brien,  of  New  York  City  (William  E.  C.  Mayer,  of  New 
York  City,  of  counsel),  for  defendants.  , 

DELEHANTY,  J.  [1]  This  application  by  the  plaintiff,  as  a  tax- 
payer and  railroad  corporation,  to  enjoin  during  the  pendency  of  this 
action  the  city  of  New  York,  tbe  board  of  estimate  and  apportionment, 
the  members  thereof,  the  commissioner  of  plant  and  structures  and  cer- 
tain other  defendants  from  operating  a  certain  motor  bus  line  on  Sixty- 
Fifth  street  in  this  city  must  be  granted.  The  papers  show  that  in 
March,  1922,  the  board  of  estimate  and  apportionment,  by  a  vote  of 
all  its  members,  adopted  a  resolution  which  authorized  the  cbmmis- 

^9For  odMT  easM  tM  mat  topic  A  KUr-NUMBER  In  all  Key-Numbtfred  Dlse&U  4  liideiM 
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sioner  of  plant  and  structures  "to  arrange  for  the  necessary  motor 
vehicles  and  to  operate  or  to  r^^ulate  and  supervise  the  operation  of 
the  same"  along  certain  described  routes,  including  the  Sixty-Fifth 
street  crosstown  line,  at  a  rate  of  fare  not  exceeding  five  cents,  "and  to 
use  the  staff  of  the  department  of  plant  and  structures  in  so  far  as  it 
may  be  necessary  to  carry  out  the  purpose"  of  the  resolution.  In  pur- 
suance of  the  resolution  the  commissioner  established  a  crosstown  line 
of  five  or  six  motor  buses  on  Sixty-Fifth  street,  running  from  Avenue 
A  on  the  east,  through  said  street  and  Central  Park,  and  then  by  Sixty- 
Sixth  and  other  streets  to  West  End  avenue,  and  returning  by  the 
same  route.  These  motor  buses  are  owned  by  private  individuals,  but 
have  conspicuous  signs  thereon  reading  as  follows : 

"City  of  New  York,  Department  of  Plant  and  Structnres,  Avenue  A  to 
Sixty-Sixth  Street  and  West  End  Avenue,  Fare  5  Cents." 

Permission  in  the  form  of  a  mere  "starter's  card"  is  given  to  these 
private  owners  of  the  motor  buses  to  run  on  the  route  in  question.  The 
operator  has  a  state  omnibus  license,  a  chauffeur's  license,  and  a  policy 
of  insurance  to  indemnify  the  owner  against  accidents,  but  not  the  city. 
The  buses  are  run  under  the  supervision  and  inspection  of  the  commis- 
sioner of  plant  and  structures,  and  on  schedules  fixed  by  him.  The 
supervision  and  inspection  of  the  buses  on  the  various  bus  lines  by 
a  "chief  bus  supervisor,"  two  "deputy  chief  supervisors,"  and  by  about 
twenty  "bus  starters"  as  employees  of  the  city,  with  salaries  ranging 
from  $4,000  to  $1,800  per  year,  cost  the  city  about  $46,000  per  year. 
Although  the  owners  of  the  buses  are  acting  as  common  carriers  of 
passengers  for  hire,  and  the  operation  of  the  buses  is  successful,  yet 
the  city  receives  no  revenue  therefrom,  and  all  thft  profits  go  to  private 
individuals.  The  city  does  not  have,  nor  claim  to  have,  any  power  or 
authority  under  its  charter  to  act  as  a  common  carrier  or  to  operate 
motor  buses  on  its  streets.  In  fact,  the  city  at  each  of  the  last  four 
sessions  of  the  L^slature  has  sought  unsuccessfully  to  obtain  such 
power  for  the  board  of  estimate  and  apportionment 

Section  1458  of  the  City  Charter  (Laws  1901,  c,  466)  prohibits  tiie 
operation  of  any  stage  or  omnibus  route  upon  any  street  in  the  city 
until  and  unless  a  franchise  therefor  shall  be  obtained  from  the  board 
of  estimate  and  apportionment  in  the  manner  prescribed  by  the  char- 
ter. By  section  74  thereof  no  grant  of  a  franchise  to  use  any  street 
can  be  made  by  said  board  before  a  public  hearing  has  been  held,  after 
the  publication  in  full  of  the  petition  therefor  and  of  the  notice  of 
such  hearing.  ^  The  board  also  must  make  inquiry  as  to  the  money 
value  of  the  franchise,  and  the  proposed  contract,  together  with  the 
form  of  resolution  for  granting  the  same,  shall  be  entered  in  the 
minutes,  and  the  separate  and  additional  approval  of  the  mayor  shall 
be  necessary  for  the  validity  of  every  such  contract  or  resolution.  The 
Transportation  Corporations  Law  (Consol.  Laws,  c.  63),  in  section  25, 
provides,  among  other  things,  that  any  owner  or  operator  of  a  motor 
bus  line  on  any  street  of  a  city  shall  be  deemed  to  be  a  common  car- 
rier under  the  Public  Service  Commission  Law  and  "shall  be  required 
to  obtain  a  certificate  of  convenience  and  necessity  for  the  operation 
of  the  route  or  vehicles  proposed  to  be  operated";  and  section  26  of 


Digitized  by 


Google 


Sup.  Ct.)         BELT  liOil  BT.  CORP.  V.  CITT  OF  NEW  TOBK  206 

(196  N.T.S.) 

that  law  provides  that  no  bus  line  nor  motor  vdiicle  line  carrying  pas- 
sengers tor  15  cents  or  less,  or  in  competition  with  another  common 
carrier,  shall  be  operated  iipon  any  street  in  any  city,  "nor  receive  a 
certificate  of  public  convenience  and  necessity,"  tmtil  the  owner  shall 
have  procured,  after  public  notice  and  a  hearing,  the  consent  of  the 
local  authorities  to  such  operation  upon  such  terms  and  conditions  as 
such  local  authorities  may  prescribe,  including,  among  other  things, 
compensation  for  wear  and  tear  of  pavement,  safeguarding  passengers, 
and,  if  required,  the  giving  of  a  bond  in  an  amount  and  form  satisfac- 
tory to  the  local  aumorities,  providing  security  for  the  prompt  pay- 
ment of  any  sum  accruing  to  the  city,  and  the  performance  of  any  other 
obligations,  as  well  as  adequate  security  for  the  payment  of  any  dam- 
ages suffered  by  any  person  on  account  of  the  operation  of  such  line, 
or  any  fault  in  respect  thereto.  Section  53  of  the  Public  Service  Com- 
mission Law  (Consol.  Laws,  c.  48)  provides,  in  substance,  that  no  com- 
mon carrier  shall  exercise  any  franchise  without  first  having  obtained 
the  permission  and  approval  of  the  commission  under  whose  juris- 
diction such  franchise  is  to  be  exercised,  and  that  such  commission  has 
power  to  grant  the  same  "whenever  it  shall  after  due  hearing  deter- 
mine" that  such  exercise  of  the  franchise  is  "necessary  or  convenient 
for  the  public  service." 

In  the  instant  case  not  one  of  the  foregoing  positive  provisions  of 
the  charter,  of  the  Transportation  Corporations  Law,  or  of  the  Public 
Service  Commission  Law  has  been  complied  with  by  the  city  or  by  the 
board  of  estimate  and  apportionment,  or  by  any  of  the  defendant  own- 
ers of  the  motor  buses  in  question.  No  pretense  is  made  that  the  law 
has  been  complied  with,  and  the  only  defense  interposed  by  the  city  is 
the  plea  that  an  emergency  exists  in  the  transit  situation  in  the  city  of 
New  York,  and  that  requests  have  been  made  by  citizens  and  organi- 
zations located  near  the  Sixty-Fifth  Street  crosstown  line  for  the  es- 
tablishment of  that  line,  and  that  there  is  a  necessity  therefor.  Coun- 
sel for  the  city  calls  attention  to  the  discontinuance  of  lines,  and  parts 
of  lines,  of  transportation  in  different  parts  of  the  city;  but  there  is 
no  claim,  and  no  proof  that  the  Sixty-Fifth  Street  crosstown  line  of 
motor  buses  takes  the  place  of  any  abandoned  line  in  or  near  the 
street  in  question.  Neither  bankruptcy  nor  the  disintegration  of  any 
transportation  line  has  affected  this  new  line.  No  emergency  exists. 
An  emergency  is  something  sudden,  unexpected,  calling  for  immediate 
action,  urgent,  and  pressing.  The  Appellate  Division  in  the  Second 
Department  has  already  passed  upon  the  questions  here  involved,  and 
its  decision  has  been  affirmed  by  the  Court  of  Appeals.  In  Brooklyn 
City  Railroad  Co.  v.  Whalen,  191  App.  Div.  737,  182  N.  Y.  Supp.  283, 
affirmed  229  N.  Y.  570,  128  N.  E.  215,  the  Appellate  Division,  per 
Mr.  Justice  Blackmar,  said : 

•*The  word  'emergency'  is  defined  as  a  sudden  or  unexpected  occurrence  or 
condition  calling  for  immediate  action.  This  can  hardly  be  applied  to  a  per- 
manent condition  of  inadequacy  of  service,  and  it  is  plainly  to  be  seen  that 
there  is  no  emergency  which  jaslifles  the  continued  opecation  of  the  stage 
lines." 

In  that  case,  as  here,  counsel  for  the  defendant  contended  that  the 
city  operation  of  stage  lines  is  authorized  by  the  so-called  Home  Rule 
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Act  (General  City  Law  [Consol.  Laws,  c.  21]  art.  2-a);  but  the  court 
held,  in  the  language  of  me  court : 

,      "That  the  Home  Rule  Act  does  not  contain  any  grant  of  power  to  the  dty, 
express  or  Implied,  to  operate  lines  of  transportation  In  the  streets." 

The  court  further  said: 

''Section  25  of  the  Transportation  €k>rporatlons  Law  requires  the  owner  or 
operator  of  a  stage  route  In  the  streets  of  any  city  to  obtain  a  certificate  of 
convenience  and  necessity.  This  has  not  been  done.  ♦  ♦  *  The  anomalous 
situation  Is  that,  while  the  statute  expressly  prohibits  the  operation  unless 
under  a  franchise  (Greater  New  York  Charter,  §  1458),  the  city  has,  in  plain 
disregard  of  the  provisions  of  its  own  charter,  without  granting  a  franchise^ 
authorized  Individuals  to  run  these  automobile  stages  on  established  routes 
through  the  streets  for  their  own  profit.  If  the  welfare  and  convenience  of 
the  citizens  require  additional  accommodations  for  transit  such  as  would  be 
furnished  by  established  stage  routes,  there  is  a  legal  way  to  accomplish  the 
result  ♦  ♦  •  But  the  city  has  no  power  of  municipal  operation;  nor 
has  it  the  right  to  authorize  others  so  to  use  the  streets  without  observing 
the  conditions  to  a  legal  and  regular  grant  of  a  franchise." 

The  contention  of  counsel  for  the  city  to  the  effect  that  much  of  the 
above  decision  "has  been  nullified  by  the  legislative  declaration  of  any 
emergency  in  the  Transit  Act  of  1921"  is  wholly  without  merit.  That 
argument  entirely  ignores  the  significance  of  the  fact  that  the  Legis- 
lature established  the  transit  commission  as  the  exclusive  and  sole 
agency  for  "the  relief  of  tlie  emergency"  by  a  broad  and  comprehen- 
sive "plan  of  readjustment."  By  section  108  of  the  Transit  Act  (Laws 
1921,  c.  134)  the  transit  commission,  in  connection  with  any  such  plan, 
is  given  authority  to  make  contracts  for  the  use  of  streets  for  stage 
and  omnibus  routes.  At  the  same  session,  also,  and  at  three  other 
sessions,  including  the  last,  the  Legislature  refused  to  pass  a  bill,  urged 
in  behalf  of  the  city,  to  amend  its  charter  so  as  to  give  power  to  the 
board  of  estimate  and  apportionment  to  authorize  and  establish  motor 
bus  routes  over  any  of  the  streets  and  parkways  of  the  city,  and  the 
operation  thereof  by  the  city  without  the  consent  or  action  of  any 
other  board  or  body.  Thus,  not  only  by  what  the  Legislature  has  done, 
but  also  by  what  it  refused  to  do,  its  intention  and  purpose  become 
clearly  expressed.  City  of  Niagara  Falls  v.  Public  Service  Commis- 
sion, 229  N.  Y.  333,  338,  340,  128  N.  E.  247.  That  intention  and  pur- 
pose, so  manifested,  conclusively  show  that  neither  the  city  nor  any 
one  of  its  constituted  authorities  has  any  power  to  attempt  to  relieve 
a  so-called  emergency  which  is  not  sudden  or  unexpected,  but  may 
be  better  described  as  a  deplorable  chronic  condition  in  the  transit  sit- 
uation. 

So,  too,  the  analogy  and  argument  sought  to  be  drawn  by  counsel 
for  the  city  from  the  emergency  rent  laws  have  no  relevancy  or  appli- 
cation to  the  instant  case,  as  those  laws  were  enacted  by  the  Legisla- 
ture, having  full  power,  and  have  been  held  to  be  constitutional  and  a 
valid  exercise  of  the  police  power  of  the  state.  That  is  entirely  dif- 
ferent from  an  attempt  to  relieve  an  emergency  by  a  local  board  of  a 
local  city,  having  no  power  under  the  charter,  and  to  which  the  Legis- 
lature has  expressly  refused  to  give  any  such  power. 

[2]  Moreover,  the  cost  of  operation  to  the  city  without  any  revenue 
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io  return  is  a  dear  waste  of  public  money.  By  section  10  of  article 
8  of  the  Constitution  it  is  provided  in  substance  that  no  city  shall  give 
or  loan  money  or  credit  to  or  in  aid  of  any  individual  or  corporation, 
nor  shall  any  city  incur  any  indebtedness  except  for  city  purpo'ses. 
Hence  there  is  not  only  a  waste  of  public  moneys,  but  there  is  also  a 
clear  violation  of  the  Constitution  by  the  city.  The  proposed  line  at 
Sixty-Fifth  street  is  parallel  with  the  Fifty-Ninth  Street  crosstown  line 
of  the  plaintiff,  and  the  claim  by  the  city  that  the  new  line  has  become 
necessary  because  of  the  elimination  of  certain  trarisfers  by  the  plain- 
tiff on  its  crosstown  line  tends  to  show  that  it  is  a  competing  line  in 
spite  of  the  city's  contention  to  the  contrary.  The  new  line  gives  no 
transfers,  and  tfie  mere  fact  that  it  may  be  convenient  for  a  small  part 
of  the  community  is  no  justification  for  its  unlawful  existence. 

[3]  The  plaintiff,  therefore,  as  a  taxpayer  and  competing  railroad.- 
having  shown  a  violation  of  law  and  a  waste  of  public  moneys,  has 
the  right  to  maintain  this  action  to  restrain  such  illegal  acts  on  the 
part  of  all  the  defendants.  Counsel  for  the  city  contends  that  the 
court,  in  the  exercise  of  "a  wise  and  sound  discretion,"  should  not  in- 
terfere with  any  temporary  transportation  designed  to  serve  the  public 
convenience.  Such  a  discretion,  however,  would  t>e  neither  "wise"  nor 
"sound."  No  court  of  equity  can  sanction  such  a  clear  violation  of 
law,  without  itself  becoming  lawless  and  a  menace  to  a  sound  and 
wise  administration  of  justice.    Settle  order  on  notice. 

Ordered  accordingly. 


(202  App.  Dlv.  542) 

PEOPLE  V.  KIERNAN. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    July  22,  1922.) 

1.  Witnessw  ^s»347— Evidenoe  of  oomplaliiAnt's  Intention  to  withdraw  oharoo 

admissible  to  show  that  she  doubted  stolen  artloles  were  takftn. 

In  a  trial  for  robbery,  where  no  one  saw  accused  take  the  stolen  arti- 
cles from  complainant's  house,  and  they  were  afterwards  there  found 
under  circumstances  creating  uncertainty  as  to  their  custody  in  the  in- 
terim, it  was  error  to  exclude  complainant's  answer  as  to  whether  she 
subsequently  went  to  the  district  attorney's  office  to  withdraw  her  charge, 
since  an  affirmative  answer  would  have  Justified  the  jury  in  beliering 
that  she  doubted  the  actual  stealing. 

2.  Rotbery  ^=»24( I)— Evidence  held  not  to  support  conviction. 

Evidence  considered,  and  held  insufficient  to  support  a  conviction  of 
third  degree  robbery  over  erroneous  exclusion  of  complainant's  testi- 
mony, which,  if  admitted,  would  have  warranted  the  Jury  In  believing 
the  stolen  articles  never  left  complainant's  house. 

3.  Robbery  ^==327(2)— Instructions  on  robbery  should  define  various  degrees. 

Instructions  on  robbery  should  define  the  various  degrees,  and  not 
leave  the  Jury  with  only  a  general  definition,  under  Penal  Law,  S  2120. 

Appeal  from  Supreme  Court. 

Joseph  Kiernan  was  convicted  of  robbery  in  the  third  degree,  and 
he  appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  before  BLACKMAR,  P,  J.,  and  RICH,  JAYCOX,  KEL- 
BY  and  YOUNG,  JJ. 

^s»Por  othM*  ctLMm  s«e  sanM  topic  ft  KBT-NUMBBB  In  mil  Kcj-NumMrcd  Digests  ft  Indezes 
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Frank  J.  Rinaldi,  of  New  York  City,  for  appellant 
John  Francis  Moore,  Asst.  Dist.  Atty.,  of  New  York  City  (John  E. 
Ruston,  Dist.  Atty.,  of  New  York  City,  on  the  brief),  for  the  People. 

KELBY,  J.  The  indictment  charged  three  counts:  (1)  Robbery 
in  the  first  degree;  (2)  grand  larceny  in  the  second  degree;  and  (3) 
assault  in  the  second  degree.  As  to  robbery,  the  indictment  charged 
that  the  defendant,  on  November  28,  1921,  unlawfully  took  one  pearl 
stickpin,  of  the  value  of  $11D,  and  one  gold  cigarette  case  of  the  value 
of  $125,  from  the  person  of  Mabel  L.  Barton,  against  her  will,  by 
means  of  force  and  violence  and  fear  of  immediate  injury  to  her  per- 
son ;  the  defendant  at  the  time  being  armed  with  a  dangerous  weapon, 
a  revolver.  ,  ' 

The  complainant,  Mabel  L.  Barton,  is  a  sister  of  the  defendant, 
Joseph  Kiernan.  The  defendant  was  employed  by  Mrs.  Barton's  hus- 
band. Mr.  Barton  was  the  president  of  a  transportation  shipping  cor- 
poration, and  he  hired  the  defendant,  as  well  as  the  defendant's 
younger  brother.  The  corporation  went  into  bankruptcy.  It  appears 
at  the  time  of  the  alleged  robbery  there  was  owing  to  fiiis  defendant 
$157  for  wages.  The  defendant  thought  that  his  brother-in-law,  Mr. 
Barton,  and  his  sister,  owed  him  the  money,  and  on  several  occasions 
he  called  at  the  Barton  household  and  demanded  payment  of  this  mon- 
ey from  his  sister.  It  was  the  contention  of  the  coniplainant  and  her 
husband  that  these  calls  were  made  in  the  early  morning  hours,  around 
3  o'clock,  and  that  the  defendant  generally  presented  himself  in  an  in- 
toxicated condition.  On  one  of  these  occasions — ^the  complainant  says 
at  3 :30  a.  m.  and  the  defendant  at  10  p.  m. — Mr.  Barton  threw  the  de- 
fendant out  of  the  house,  hitting  him  on  the  head  with  a  poker,  as 
Barton  says ;  defendant  says  he  was  struck  on  the  head  with  a  black 
jack.  On  the  28th  of  November,  1921,  between  1  and  2  o'clock  in  the 
afternoon,  defendant  again  called  on  his  sister.  She  was  alone  in  the 
house  with  her  two  boys,  one  3%  years  of  age  and  the  other  7.  Mts. 
Barton  says  her  brother  rang  the  bell — 

"and  I  sfrid,  'What  do  you  want?  *  *  *  I  said,  'Are  you  going  to  do  me 
any  harm?'  He  said,  *No.'  I  said,  'Have  yon  got  a  gnn?*  He  said,  *No.'  He 
said,  'Just  let  me  In ;  I  want  to  talk  things  over.' " 

The  defendant  then  demanded  the  money  that  was  owed  by  Mr. 
Barton's  corporation,  and  the  complainant  said  that  her  husband  owed 
him  no  money,  that  she  had  paid  the  money.  Defendant  then  said, 
"If  you  haven't  got  the  money,  I  want  your  diamonds."  The  com- 
plainant responded : 

"I  haven't  got  my  diamonds;  I  sold  them.'  He  said,  'Will  you  let  me  go 
upstairs  and  see?'  Complainant  said,  'Yes.*  Defendant  then  took  a  gun  from 
his  belt ;  said  he  had  come  there  to  smash  up  the  cut  glass  and  the  furniture, 
which  would  cost  more  to  replace  than  the  money  owed  him.  Then  be  said: 
*I  don't  think  I'll  do  that;  I'll  kill  you  and  the  two  children,  to  make  your 
husband  suffer.'  8o  he  went  upstairs.  I  had  a  drawer  that  was  lodied. 
He  made  me  open  that  drawer.  I  opened  it  with  the  key.  He  went  through 
it  I  don't  know  what  he  took,  but  the  following  day  these  articles  were 
missing.  And  then  we  came  downstairs.  I  said  to  him.  'If  you  will  go  out- 
side, Joe,  I'll  come  to  your  house  the  n^xt  day ;  I'U  bring  the  money  you  say 
my  husband  owes  you.'  ** 
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[1,  2]  It  then  appear^  that  the  complainant  testified  that  she  knew 
these  two  articlea  were  in  that  drawer  the  day  before  defendant  com- 
pelled her  to  open  it;  that  is,  the  stickpin  and  cigarette  case.  She  says 
he  pointed  the  revolver  "right  at"  her  and  that  she  was  afraid.  He  did 
not  have  the  revolver  m  his  hand  when  they  were  going  upstairs.  He 
never  said  an3rthing  about  what  he  had  taken.  The  complainant  sat 
on  the  bed  in  her  bedroom  while  her  brother  went  through  the  drawer, 
apparently  looking  for  diamonds.  Complainant  did  not  look  in  the 
drawer  until  that  evening,  because  she  says  she  was  frightened,  and 
immediately  went  to  the  house  of  a  cousin  and  called  up  her  husband. 
On  the  husband's  appearing  at  her  cousin's  house,  they  both  repaired 
to  their  own  house,  and  she  then  searched  the  drawer,  and  the  stick? 
pin  and  cigarette  case  were  missing. 

The  unusual  feature  of  this  case  is  that  the  missing  articles  were 
found  in  the  complainant's  house  two  weeks  before  the  trial.  The 
complainant  says  that  she  found  them  on  a  shelf  in  the  bottom  of  a 
wardrobe  and  found  them  in  the  comer  of  the  shelf.  Concededly  the 
defendant  never  called  at  the  house  after  the  alleged  wrongful  act  was 
committed ;  complainant  Stating  that  her  youngest  brother  called  once 
with  her  mother. 

The  district  attorney  made  an  effort  to  show  that  the  defendant 
must  have  given  the  stolen,  articles  to  his  mother,  who  in  turn  brought 
them  back  to  die  house  and  out  them  in  the  wardrobe ;  but  the  mother 
and  the  defendant  both  deny  this,  and  there  was  no  proof  in  the  record 
from  which  it  can  be  inferred  that  any  such  thing  took  place.  If,  as 
suggested  by  \ht  district  attorney,  this  was  done  after  the  filing  of  the 
charge  against  the  defendant,  it  seems  to  me  a  rather  poor  job  was 
made  of  it.  If  the  mother  smuggled  these  articles  back  into  the  com- 
plainant's house,  it  seems  to  me  she  would  put  them  in  a  place  where 
they  could  have  been  readily  found,  rather  than  to  hide  tiiem  on  a  shelf 
in  the  bottom  of  the  wardrobe,  in  the  corner.  It  is  quite  as  consistent  to 
say  that  the  complainant  herself  may  have  misplaced  these  things,  or 
that  her  children  in  the  house  got  hold  of  them  and  changed  their  posi- 
tion. At  any  rate,  it  makes  a  much  weaker  chain  of  the  defendant's 
guilt  than  the  chain  would  be,  were  the  defendant  caught  with  the  goods 
in  his  possession.  In  the  latter  case  a  presumption  of  guilt  would  fol- 
low the  possession  of  the  stolen  articles. 

In  the  light  of  the  foregoing,  it  was  error  to  exclude  the  following 
evidence  offered  by  the  defendant:  , 

"Q.  (examination  of  the  complainant),  pid  you  subsequently  go  down  on  or 
about  two  or  tbree  weeks  ago  to  the  district  attorney's  office  and  say  you 
wanted  to  withdraw  the  charge?  (Objected  to  as  incompetent,  irrelevant,  and 
immaterial,  and  Improper.)    The  Court:    Sustained." 

Ordinarily  the  question  would  be  improper,  but,  coupled  with  the 
fact  that  the  complainant  admitted  that  she  had  found  the  articles  al- 
lied to  have  been  stolen  in  her  own  house,  an  affirmative  answer  to 
this  question  would  have  justified  the  jury  in  believing  that  the  sister 
herself  had  some  doubt  about  the  actual  stealing. 

[3]  While  the  learned  trial  justice,  at  the  request  of  defendant's 
counsel,  charged  that  before  the  jury  could  find  th^e  defendant  guilty 
195N.Y.S.— 14 
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they  must  find  as  a  fact  that  he  actually  took  the  articles  ds  chajrged  in 
the  indictment,  still  other  portions  of  his  charge  are  not  as  clear.  He 
defined  robbery  generally,  with  some  slight  variance*  from  section  2120 
of  the  Penal  Law  (Consol.  Laws,  c.  40).  He  did  not  instruct  the  jury 
as  to  what  constituted  the  crime  of  robbery  in  the  first  degree,  nor  the 
second  nor  third  degree.  In  spite  of  this  lack  of  information  from 
the  learned  trial  justice,  the  jury  found  the  defendant  guilty  of  rob- 
bery in  the  third  degree,  although  they  did  not  know  what  it  was. 

Judgment  of  conviction  reversed  on  the  law  and  facts,  and  new 
trial  granted.    All  concur. 

(202  App.  Dlv.  183) 

REILLY  V.  KANENBLEY, 

(Supreme  Court,  Appellate  DItIsIod,  First.  Department    July  14,  1922.) 

1.  Landlord  and  tenant  ^s> 1 69 (6)— Evidence  held  not  to  disprove  oontrlbutory 

negligence  of  Infant  plaintiff's  parents. 

Id  an  action  against  a  landlord  for  injuries  to  an  infant,  who  feU 
tbrougli  an  opening  In  the  fence  aronnd  the  baci:  yard  where  she  was  per- 
mitted to  play,  the  determination  of  the  trial  court,  after  the  verdict  for 
plaintiff,  that,  if  the  landlord  was  negUgent  in  permitting  the  fence  to  be 
in  that  condition,  the  parents  of  the  child  were  equally  negligent  in  per- 
mitting her  to  play  in  the  yard,  was  unsupported  by  the  evidence,  where 
the  child's  mother,  who  had  control  of  the  dhild  at  the  time,  testified  she 
did  not  know  of  the  existence  of  the  opening  in  the  fence  until  after  the 
accident,  whereas,  defendant's  Janitor  admitted  he  had  Imown  of  it  for 
8  or  9  days. 

2.  Appeal  and  error  ^s»295— Objection  damages  were  inadequate*  cannot  bo  first 

raised  on  appeal. 

Where  plaintiff  made  no  motion  on  the  return  of  the  verdict  to  set  it 
aside  as  inadequate,  it  is  too  late  to  raise  that  question  for  the  first  time 
on  aiHPeal. 

Appeal  from  Supreme  Court,  Bronx  County. 

Action  by  Lawrence  Reilly  against  George  N.  Kanenbley,  From  a 
judgment  setting  aside  the  verdict  for  plaintiff  and  dismissing  the  com- 
plaint, plaintiff  appeals.  Reversed,  verdict  of  the  jury  reinstated,  and 
judgment  thereon  directed. 

Ar-ued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

G.  Everett  Hunt,  of  New  York  City,  for  appellant. 
Benjamin  C.  Lode^  of  New  York  City  (H.  H.  Brown,  of  New 
York  City,  of  counsel),  for  respondent. 

DOWLING,  J,  Defendant  is  the  owner  of  two  apartment  houses, 
known  as  445  and  447  East  137th  street,  in  the  borough  of  the  Bronx, 
New  York  City.  These  two  apartment  houses  had  a  continuous  front- 
age on  137th  street,  and  also  had  a  back  yard  used  in  common  by 
the  tenants  of  both  houses;  the  same  having  a  concrete  flooring. 
This  back  yard  was  17  feet  1  inch  in  depth,  and  54  feet  in  width,  and 

the  whole  space  was  inclosed  by  a  fence.    It  was  used  by  the  tenants 

»    ■'         ■    ■  I      I      .    I  ^  I  .   ..  ■        — ■  ■  '    ■ '      "     ■  ■  ' 
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of  both  houses  for  hanging  out  clothes,  cleaning  rugs,  and  similar  pur- 
poses,  and  their  children  played  therein. .  In  one  comer  of  the  yard, 
behind  the  apartment  house  known  as  445,  there  was  a  telephone  pole, 
which  stood  in  the  comer  formed  by  the  junction  of  the  westerly  and 
rear  walls  of  the  fences  on  the  lot,  and  on  this  pole  there  were  spikes 
extending  from  one  foot  from  the  ground  upwards  beyond  the  top 
of  the  fence.  At  the  time  of  the  accident,  two  or  three  boards  were 
missing  from  this  fence  for  the  whole  length  thereof  at  that  particular 
point ;  the  boards  being  each  8  to  10  inches  wide,  thus  making  a  hole 
about  20  inches  wide  by  6  feet  long.  The  open  space,  created  by  the 
absence  of  these  boards,  began  at  a  point  one  foot  from  the  ground 
and  at  a  point  opposite  the  first  spike  on  the  pole,  and  this  condition 
had  existed  for  8  to  9  days  prior  to  the  accident. 

The  infant  on  July  23,  1919,  was  Syo  years  of  age,  and  her  par- 
ents had  resided  in  the  premises  447  for  a  period  of  6  years.  Just 
prior  to  the  accident  the  child  was  seen  with  her  right  foot  on  the 
spike  within  a  foot  of  the  hole,  her  left  foot  being  oh  the  fence  at  the 
top  of  the  boards  which  still  remained  in,  which  would  leave  her  left 
foot  in  the  opening  caused  by  the  absence  of  the  two  boards  referred 
to.  Within  5  or  6  seconds  she  was  heard  to  fall,  and  she  was  found 
on  the  groimd  of  the  property  adjoining  the  yard  in  question,  having 
fallen  down  an  embankment,  the  level  of  which  was  approximately 
20  feet  below  the  level  of  the  back  yard  of  defendant's  property. 

The  only  realonable  inference  from  the  testimony  is  that  she  fell 
through  the  opening  caused  by  the  absence  of  the  two  boards  in  the 
fence  of  defendant's  property,  a  condition  which  had  existed  8  to  9 
days  before  the  accident,  to  the  knowledge  of  his  janitor.  The  apart- 
ment in  447  occupied  by  plaintiff's  parents  was  one  flight  up.  The 
plaintiffs  mother  testified  that  she  had  never  seen  the  hole  in  the  fence 
before  the  accident,  and  observed  it  for  the  first  time  when  she  returned 
from  the  dmg  store  after  the  child  had  fallen  through  the  hole. 

The  plaintiff  called  as  a  witness  the  janitor  of  premises  447  East 
137th  street,  employed  by  the  defendant,  who  admitted  that  in  July, 
1919,  two  of  the  boards  were  out  of  the  fence  in  question ;  that  they 
had  been  out  8  to  9  days,  being  two  boards  from  the  bottom,  about 
10  inches  wide  each,  for  the  full  \tridth  of  that  part  of  the  fence ;  and 
that  after  the  accident  he  had  nailed  the  boards  up.  He  also  admitted 
that  the  back  yard  was  used  for  drying  clothes,  cleaning  carpets,  and 
different  things,  and  was  used  by  everybody;  that  lines  were  there  for 
the  use  of  the  tenants ;  that  different  children  from  both  houses  played 
there ;  and  that  such  a  state  of  facts  had  existed  for  the  three  years 
that  he  had  been  living  in  the  premises.  He  was  never  told  not  to  al- 
low the  tenants  to  use  the  yard,  nor  not  to  allow  the  children  to  play 
there.  The  plaintiff  also  called  as  a  witness  the  son  of  the  janitress 
of  445,  who  was  a  witness  to  part  of  the  actual  occurrence,  and  who 
testified  as  well  to  the  absence  of  the  boards.  The  defendant  called 
no  witnesses. 

The  learned  trial  court  submitted  the  issues  to  the  jury  in  a  most 
satisfactory  charge,  eminently  fair  and  covering  every  phase  of  the 
questions  involved,  to  which  no  exception  was  taken  by  either  ^ide. 
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He  instructed  them  that,  before  plaintiff  could  recover,  she  must  es- 
tablish by  a  fair  prepondei;ance  of  credible  evidence,  of  probative 
force,  that  proved  tiie  fact  that  the  injuries  received  by  the  child  were 
caused  solely  and  alone  by  the  negligent  manner  in  which  the  fence 
was  maintained,  and  that  the  parents  of  the  child  were  guilty  of  no 
act  or  omission  amoimting  to  negligence  which  contributed  to  the  hap- 
pening of  the  accident;  that,  unless  she  established  both  of  these  to 
their  satisfaction,  the  jury  must  find  for  the  defendant.  He  further 
charged  that,  even  if  they  foimd  the  defendant  was  negligent  in  keep- 
ing this  fence  for  9  days  with  the  two  boards  absent,  if  they  found 
that  the  parents  were  negligent,  then,  no  matter  how  much  they  might 
sjmipathize  with  the  child,  the  defendant  must  not  be  called  upon  to 
respond.  He  charged  that,  unless  they  fotmd  that  the  child  fell 
through  the  hole  in  the  fence,  the  defendant  was  not  liable,  and  the 
verdict  would  have  to  be  in  his  favor;  further,  that  they  must  find 
that  the  fall  was  caused  by  defendant's  negligence,  and  that  that  prpof 
must  be  furnished  by  the  plaintiff.  He  further  charged  them  that,  in 
the  matter  of  contributory  negligence,  the  mother  was  in  charge  of 
the  child,  the  father  being  absent  at  his  employment,  and  the  mother 
living  one  flight  up  from  the  yard,  with  her  windows  looking  out  on 
that  yard ;  that  if  she  knew  of  the  hole  in  the  fence,  or  ought  to  have 
known  of  it,  the  jury  should  determine  whether  she  was  guilty  of  neg- 
ligence in  permitting  her  child  to  play  in  that  yard  with  a  pole  im- 
mediately adjoining  the  fence,  holding  a  spike  so  clo»e  to  the  ground 
as  to  enable  the  infant  plaintiff  to  get  upon  this  spike,  and  reach  the 
hole  in  the  fence,  and  thus  fall  through.  He  instructed  them  that,  if 
the  mother  under  these  circumstances  was  negligent  in  permitting  her 
child  to  play  in  the  yard  with  that  existing  condition,  then  that  negli- 
gence of  the  mother  was  to  be  imputed  to  the  child,  and  she  should 
not  have  any  recovery.  He  also  charged  them  that  the  free  access 
Arough  the  hallway  or  cellar  provided  by  the  defendant  to  the  yard  in 
question,  and  its  use  by  all  the  families  in  the  building,  created  an  ease- 
ment in  the  yard,  and,  from  the  .absence  of  any  restrictive  words  in 
the  rental  to  the  plaintiff's  father,  it  seemed  to  have  been  the  manifest 
intention  of  the  parties  that  this  should  be  so,  as  there  were  no  other 
apparent  purposes  to  which  the  yard  could  be  subjected  than  the  use 
made  of  it  by  these  tenants.  He  further  charged  them  that  the  plain- 
tiff must  show  that  the  fence  was  in  a  defective  condition,  and  that 
such  condition  was  the  cause  of  the  injury  to  the  infant  plaintiff;  that 
she  must  prove  that  defendant  had  actual  notice  of  such  condition  and 
failed  to  remedy  it,  or  that  it  had  been  in  such  a  condition  for  such  a 
length  of  time  as  to  permit  them  to  infer  notice.  If  they  found  all 
these  facts,  then  should  defendant  have  anticipated  that  such  aln  acci- 
dent would  occur ;  that  is,  that  a  child  would  climb  on  the  spike  and 
fall  through  the  fence. 

The  jury  found  a  verdict  in  the  case  of  the  infant  for  $1,000  and 
in  the  case  of  her  father  for  $250.  The  learned  trial  court  has  set 
aside  this  verdict  upon  the  ground  that,  if  it  was  negligence  for  the 
owner  not  to  have  anticipated  that  this  child  might  climb  through  the 
opening  in  the  fence,  it  was  equally  negligent  for  her  parents,  who 
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allowed  her  to  play  there  with  full  knowledge  of  the  situation,  not  to 
have  anticipated  the  same  thing,  and  he  also  set  aside  the  verdict  as 
contrary  to  the  evidence,  and  granted  the  motion  to  dismiss  the  com- 
plaint, which  was  made  at  the  close  of  plaintiff's  case. 

[1]  We  think  that  the  error  of  the  learned  trial  court  was  due  to 
the  failure  to  notice  that  the  mother  of  the  plaintiff,  who  was  said  by 
him  in  his  charge  to  the  jury  to  be  responsible  for,  and  in  charge  of, 
the  child,  testified  directly  that  she  never  saw  the  hole  in  the  fence,  or 
knew  anything  about  it  until  after  the  accident,  and  that  there  is  no 
testimony  whatever  that  the  father  ever  knew  anything  about  the  con- 
dition of  the  fence.  Upon  this  record  it  is  uncontradicted  that  the 
parents  of  the  infant  had  no  knowledge  whatever  of  the  dangerous 
condition  of  the  fence,  biit  knowledge  thereof  was  brought  home  to  the 
defendant  through  his  janitor  for  a  period  of  at  least  8  to  9  days  be- 
fore the  accident.  The  plaintiff  has  fully  met  the  test  imposed  upon 
her  by  the  learned  trial  court  in  all  particulars. 

[2]  The  -amount  of  the  recovery  is  not  attacked  by  the  defendant 
as  excessive.  Plaintiff's  coimsel  asks  that,  if  the  judgment  be  re- 
versed, she  be  granted  a  new  trial  of  the  issues,  upon  the  ground  that 
the  amount  of  the  verdict  of  the  jury  in  the  case  was  inadequate ;  but 
no  motion  was  made  upon  the  return  of  the  verdict  to  set  it  aside  as  in- 
adequate, and  it  is  too  late  to  raise  that  question  for  the  first  time 
upon  appeal. 

The  judgment  appealed  from  should  be  reversed,  with  costs  to  appel- 
lant, and  the  verdict  of  the  jury  reinstated,  and  judgment  directed 
hereupon.    All  concur. 


(202  App.  DiT.  187) 

REILLY  V.  KANENBLEY. 

(Supreme  tiourt,  AppeUate  Dirislon,  First  Department.    July  14,  1922.) 

Appeal  from  Supreme  Court,  Bronx  County. 

Action  by  Ellen  Beilly,  by  Lawrence  Reilly,  her  guardian,  against  George  N. 
Kanenbley.  From  a  Judgment  dismissing  the  complaint,  after  verdict  for 
plaintiff  was  set  aside,  plaintifit  appeals.  Beversed,  verdict  reinstated,  and 
Judgment  directed  thereon.  f^ 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING,  SMITH,  and 
GREENBAUM.  JX  ^  ,  ,  u  u 

G.  Everett  Hunt,  of  New  York  City,  for  appellant 

Benjamin  C.  Loder,  of  New  York  City  (H.  H.  Brown,  of  New  York  City,  of 
eonnsel) ,  for  respondent 

DOWLING.  J.  For  the  reasons  given  in  the  opinion  in  the  accompanying 
case  of  Reffly  v.  Kanenbley,  202  App.  Dlv.  183,  ld4  N.  Y.  S.  210,  the  judgment 
and  order  appealed  from  should  be  reversed,  with  costs  to  appellant,  and  the 
verdict  reinstated,  and  Judgment  directed  thereupon.    All  concur. 
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(201  App.  Dlv.  383) 

LONAS  V.  SILVER. 
(Supreme  Cocrt,  Appellate  DiTlsion,  Second  Department    May  26,  1922.) 

1.  Landlord  and  tenant  ^=s>47— Provision  of  lease  on  condemnation  of  portion  of 

premises  constituted  conditional  limitation. 

Where  a  lease  for  10  years  provided  that,  In  the  event  any  portion  was 
taken  over  by  the  city,  the  rent  to  be  paid  for  the  remainder  of  the  term 
on  the  remaining  i)ortlon  should  be  fixed  by  agreement,  or  if  the  par- 
ties could  not  agree  upon  the  rental,  the  sum  to  be  paid  should  be  fixed 
by  arbitrators  within  four  months  after  title  was  taken  by  the  city,  and 
that  if  the  arbitrators  failed  to  agree  upon  the  amount  to  be  paid  within 
four  months,  then,  at  the  option  of  the  lessor,  the  lease  should  forthwith 
cease  and  terminate,  the  language  constituted  a  conditional  limitation. 

2.  Deeds  <S=:3 1 34— ''Condition"  and  "conditional  linjitation,"  distinguished. 

In  determining  whether,  in  the  case  of  estates  greater  than  estates  for 
years,  the  language  constitutes  a  "condition"  or  a  "conditional  limitation," 
the  rule  applied  is  that,  where  an  estate  is  so  expressly  limited  by  the 
words  of  its  creation  that  it  cannot  endure  for  any  longer  time  than  until 
the  condition  happens  on  which  the  estate  is  to  fail,  this  is  limitation,  but 
when  the  estate  is  expressly  granted  on  condition  in  deed,  the  law  per- 
mits it  to  endure  beyond  the  time  of  the  contingency  happening,  unless 
the  grantor  takes  advantage  of  the  breach  of  condition,  by  makiuj^  entry. 
'  [Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  -and 

Second  Series^  (Condition;  Conditional  Limitation.] 

3.  LaniUord  and  tenant  €=»296(i)— Lease  on  conditional  limitation  expired  oa 

notice  tliat  landlord  exercised  option. 

Where  a  lease  provided  for  a  10-year  term,  unless  sooner  terminated  by 
the  city's  taking  over  a  portion  of  the  property,  and  on  failure  to  agree 
within  4  months  on  a  new  rental  the  landlord  could  exercise  an  option  to 
terminate,  the  lease  expired,  within  the  meaning  of  Civil  Practice  Act,  § 
1410,  subd.  1,  on  service  of  the  landlord's  notice  that  he  had  exercised 
his  option  and  summary  proceedings  to  recover  possession  ^ere  proper. 

4.  Landlord  and  tenant  ^=:»303 (2)— Sufficient  to  allege  in  summary  prooeedlnfi 

tliat  tenant  had  not  agreed  on  rent  after  happening  of  condition. 

Where  a  lease  for  10  years  provided  that,  if  any  of  J:he  premises 
were  taken  over  by  the  city,  the  rent  to  be  paid  for  the  remaining  term 
should  be  fixed  by  agreement,  or  if  the  parties  could  not  agree  then  the 
sum  to  be  paid  should  be  fixed  by  arbitrators  within  4  months,  and  if  the 
sum  was  not  fixed  by  arbitrators  within  4  months,  at  lessor's  option,  the 
lease  terminated,  In  summary  proceeding  for  possession,  it  was  unne<»es- 
sary  to  allege  appointment  of  arbitrators  and  failure  to  agree;  It  being 
sufilcient  to  allege  ibftt  the  tenant  had  not  agreed  on  the  rent. 

Appeal  from  Kings  County  Court. 

Summary  proceeding  by  Frank  E.  Lonas  against  Bame  Silver. 
Prom  an  order  of  the  County  Court,  dated  April  19,  1922,  denying 
his  motion  to  dismiss  the  petition  of  the  landlord  for  lack  of  jurisdic- 
tion, defendant  tenant  appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KEUUY,  JAY- 
COX,  and  YOUNG,  JJ. 

Meyer  D.  Siegel,  of  New  York  City,  for  appellant. 

Robert  H.  Wilson,  of  Brooklyn,  for  respondent. 

RICH,  J.  This  is  a  summary  proceeding  instituted  under  section 
1410,  subd.  1,  of  the  Civil  Practice  Act,  to  recover  possession  of  de- 

^S9For  other  cases  see  same  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Digetttfi  A  Indezee 


Digitized  by 


Google 


Sup.  Ct)  LONAS  V.  SILVBB  21^ 

(Its  N.T.8.) 

mised  premises  occupied  for  business  and  not  for  residential  purposes. 
That  statute  re-enacted  section  2231,  subd.  1,  of  the  Code  of  Civil  Pro 
cedure.  The  premises  were  demised  for  the  term  of  10  years  from 
January  1,  1920,  to  Bame  Silver  and  Samuel  Neuwirth,  who  prior 
to  Octo|)er  1,  1921,  transferred  his  interest  to  the  tenant,  Silver.  The 
lease  provided,  among  other  things,  that,  in  the  event  that  any  por- 
tion of  the  premises  were  taken  over  by  the  city  of  New  York,  the 
rent  to  be  paid  for  the  remamder  of  the  term  for  the  remaming  por- 
tion of  the  premises  should  be  fixed  by  agreement,  or  if  the  parties 
could  not  agree  upon  the  rental  the  sum  to  be  paid  should  be  fixed  by 
arbitrators  within  4  months  after  title  is  taken  by  the  city.  The  lease 
provided  that,  if — 

"said  arbitrators  shall  fail  to  agree  upon  an  amount  of  rent  to  be  paid  for 
the  remaining  pprtion  of  the  premises  for  the  remainder  of  the  term,  within 
said  period  of  4  months,  then,  at  the  option  of  the  party  of  the  first  part,  this 
lease  shall  forthwith  cease  and  determine,  anything  herein  contained  to  the 
contrary  notwithstanding.'* 

The  city  of  New  York  took  title  to  a  small  portion  of  the  premises 
on  October  1,  1921,  and  on  or  prior  to  March  10,  1922  (more  than  4 
months  thereafter),  the  tenant  had  not  agreed  upon  the  rent  for  the 
remaining  portion  of  the  premises,  and  the  rent  not  having  been  fixed 
by  arbitration,  the  landlord,  it  is  alleged,  exercised  the  option  con- 
tained in  the  lease,  and  caused*  to  be  served  upon  the  tenant  written 
notice  thereof.  This  proceeding  was  then  brought  to  remove  the  ten- 
ant as  a  holdover  after  the  expiration  of  his  term. 

It  is  contendcfd  by  the  appellant  that  summary  proceedings  may  not 
be  maintained  to  recover  possession  of  property,  except  where  the 
lease  has  "expired**  or  was  terminated  by  a  conditional  limitation,  and 
that  where  ^  lease  may  be  terminated  at  the  option  of  the  landlord  it 
does  not  constitute  a  conditional  limitation. 

[1,2]  This  presents  the  sole  question  for  determination.  Did  the 
language  contained  in  the  lease  constitute  a  condition  or  a  conditional 
limitation?  I  think  it  was  a  conditional  limitation.  The  rule  to  be 
applied  in  determining  this  question  in  the  case  of  estates  greater  than 
estates  for  years  has  been  concisely  stated  in  Crabb's  L^w  of  Real 
Prop.  §2135,  viz,: 

''Where  an  estate  is  so  expressly  limited  by  the  words  of  its  creation  that 
it  cannot  endure  for  any  longer  time  than  until  the  contingency  happens  upon 
which  the  estate  is  to  fail,  this  is  a  limitation'* ;  but  "when  an  estate  is  ex- 
pressly granted  upon  condition  in  deed,  the  law  permits  it  to  endure  beyond 
the  time  of  the  contingency  happening,  unless  the  grantor  takes  advantage  of 
the  breach  of  condition,  by  making  entry." 

In  Beach  v.  Nixon,  9  N.  Y.  35,  the  court  said: 

•'This  is  clearly  the  rule  as  to  estates  greater  than  estates  for  years;  and 
as  to  the  latter  if  the  rule  in  any  case  be  different,  yet  where  the  condition  'is 
so  framed  that  the  estate  is  void  only  at  the  election  of  the  lessor,  the  same 
rule  applies." 

A  distinction  between  a  condition  and  a  limitation  is  sought  to  be 
drawn  in  Matter  of  Guaranty  Building  Co.,  52  App.  Div.  140,  142,  61- 
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N.  Y.  Supp.  1056,  1058,  where  the  court  say,  quoting  from  Chapliri 
on  Landlord  and  Tenant,  §  606: 

'The  election  of  the  landlord  to  take  advantage  of  a  breach  of  condition 
by  entry,  and  thus  terminate  the  estate.  Is  to  be  distinguished  from  the 
case  where,  by  the  provisibn  of  the  lease,  the  term  Is  created  to  endure  only 
until  an  option  to  earlier  end  it  has  been  exercised  by  the  landlord.  In  the  lat- 
ter case,  upon  the  exercise  of  the  option,  the  term  'expires'  In  the  sense  of 
the  statute." 

In  that  case  the  provision  contained  in  the  lease  was  that,  if  default 
nn  the  payment  of  rent  at  the  time  specified  therein  should  continue 
for  10  days,  the  lease  and  the  tenn  thereby  granted  should,  upon  the 
lessor's  election,  become  null  and  void,  and  it  was  there  held  that  the 
lease  was  terminated,  not  by  a  conditional  limitation,  but  by  the  breach 
of  a  condition  and  the  exercise  of  the  option  of  the  lessor,  and  there* 
fore  summary  proceedings  could  not  be  maintained. 

In  Miller  v.  Levi,  44  N.  Y.  489,  the  lease  provided  that  the  lessor 
might  terminate  it  at  the  end  of  any  year,  in  case  he  should  sell  or  de- 
sire to  rebuild,  by  giving  60  days'  previous  notice,  and  this  was  held 
not  to  be  a  condition,  but  a  limitation;  the  term  expiring  by  force  of 
a  sale  and  notice,  without  any  further  act  on  the  part  of  the  lessor. 
A  provision  in  a  lease  that  in  case  of  a  sale  of  the  property  the  land- 
lord might  terminate  the  lease  by  giving  20  days'  written  notice  was 
held,  in  Ashton  Holding  Co.,  Inc.,  v.  Levitt,  191  App.  Div.  91,  180 
N.  Y.  Supp.  700,  a  conditional  limitation,  upon  the  happening  of 
which  the  term  "expired." 

[3]  The  lease  in  effect  provided  for  a  10-year  term,  unless  sooner 
terminated :  (1)  By  the  city's  taking  over  a  portion  of  the  property ; 
(2)  the  failure  of  the  arbitrators  to  agree  upon  a  new  reAtal  within  4 
months  thereafter ;  and  (3)  the  exercise  of  the  option  to  terminate 
by  the  landlord.  The  lease  "expired,"  within  the  meaning  of  the 
statute,  upon  the  service  of  the  landlord's  notice  that  he  had  exer- 
cised his  option,  and  summary  proceedings  were  properly  invoked. 
507  Madison  Ave.  Realty  Co.  v.  Martin,  200  App.  Div.  146,  192  N. 
Y.  Supp.  762;  Matter  of  Szpakowski,  166  App.  Div.  578,  151  N.  Y. 
Supp.  211.  No  condition  was  violated,  but  the  term  expired  of  its 
own  limitation  upon  the  happening  of  the  events  provided  for. 

[4]  The  point  is  made  that  the  petition  does  not  allege  that  arbi- 
trators were  duly  appointed  and  that  they  failed  to  agree,  but  this  was 
imnecessary.  The  petition  alleges  that  the  tenant  has  not  agreed  upon 
the  rent  for  the  remaining  portion  of  the  term.  The  important  fact 
is  that  the  rent  was  not  agreed  upon,  and  it  is  of  no  consequence 
whether  arbitrators  were  or  were  not  appointed. 

It  follows,  therefore,  that  the  order  of  the  County  Court  of  Kings 
County  should  be  affirmed,  with  $10  costs  and  disbursement:?.  All 
cpncur. 
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DONELLA  y.  ENRIGHT  6t  •!• 

(Sapreme^  Court,  Special  Term,  New  York  Comity.    July  12.  1»22.) 
Myiiotpal  eorponitlem  «a»703(l)-*A«t  re««iriao  taxloab  owMfS  te  farstoh  bond, 
held  v«IM  exerolte  ef  polioe  pewer. 

An  act  requiring  tazicab  ownera  to  put  up  an  indemnity  bond  ot  |%500 
la  a  valid  exercise  of  the  police  power. 

Action  by  one  Donella  against  one  Enright  and  others.  On  motion 
for  injunction  pendente  lite.    Motion  denied. 

FINCH,  J.  Motion  for  an  injunction  pendente  lite  is  denied.  The 
act,  in  regulating  a  class  of  common  carriers  for  hire,  is  a  valid  exer- 
cise of  the  police  power,  and  the  means  adopted  appear  to  be  reason- 
ably appropriate  to  the  end  sought.  Mr.  Robert  S.  Conklin,  represent- 
ing the  Attorney  General,  brought  to  the  attention  of  the  court  the 
fact  that  there  are  upwards  of  12,000  unpaid  judgments  duly  recov- 
ered for  injuries  and  damages  caused  by  negligent  and  willful  acts  of 
taxidab  drivers.  It  is  clear  that  the  Legislature  has  devised  a  plan  ef- 
fectively to  regulate  this  class  of  carriers  hy  fixing  responsibility,  even 
though  in  certain  cases  it  may  be  only  to  a  small  extent.  Under  a  sim- 
ilar statute  passed  in  Illinois  the  amount  of  the  bond  required  is 
$10,000,  while  here  it  is  only  $2,500,  which  in  the  past  often  would 
have  proven  inadequate  to  the  damages  inflicted.  It  is  to  be  noted  that 
personal  sureties  may  be  furnished,  in  which  case  it  would  not  be  nec- 
essary to  pay  any  premium,  if  the  responsibility  and  past  conduct  of 
the  applicant  are  such  as  to  enable  him  to  obtain  such  sureties. 

Motion  denied. 


CROMWELL  et  al.  V.  AMERICAN  BIBLE  SOCIETY. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  14,  1922.) 

1.  Monioipal  eorporatlont  ^39601— Building  tone  resolution  held  not  to  prohibit 

nte  of  building  In  residenos  district  for  publication  sad  siroulstlon  of  Bibles 
without  profit. 

Building  zone  resolution  of  the  dty  of  New  York,  roQuiring  premises  in 
certain  specifled  residence  distrletB  to  be  used  for  dwelling  or  other 
enumerated  purposes,  including  "philanthropic  or  eleemosynary  uses  or 
institutions  other  than  correctional  institutions,"  held  not  to  prohibit  the 
use  of  a  building  within  such  district  for  the  publication  and  circulation 
of  Bibles  without  profit. 

2.  Specific  performance  ^=s»  1 2— Contract   not  tpccHlcally  enforced,  where  con- 

templated use  would  vidste  rettrlctivs  covenant 

A  contract  for  the  sale  of  a  dwelling  house,  contemplating  the  use 
thereof  by  the  purchaser  for  other  than  residential  purposes,  will  not  be 
specifically  enforced,  where  such  use  would  be  TiolatiTe  of  restrictive 
covenant 
S.  Covenants  ^=^51  (2)— Rettrlctivs  covenant  held  applicable  to  use  of  building,  st 
well  as  to  oonttruction  thereof. 

Restrictive  covenant  providing  that  the  grantee  shall  not  "erect**  any 
building  other  than  a  "dwelling  house,"  held  to  forbid  the  nse  of  building 

<s»FOr  otlMr  o«mb  8«e  sami  topic  4  KKT-NUMBBR  In  all  Kejr-NvmberBd  DigMU  ft  tnd«iM 


Digitized  by 


Google 


218  195  NBSW  YOJBLK  SUPPLEMENT  (Sup,  Ct. 

erected  as  a  dwelling  house  for  other  than  residential  purposes,  not  being 
applicable  merely  to  the  construction,  ojf  the  building  in  the  first  place. 

4.  Contracts  ^=9147(2)— Construed  according  to  intention  of  parties. 

The  first  Inquiry  In  construing  a  contract  is  the  intention  of  the  parties, 
)         and  if  the  intent  is  sufllclently  shown  by  the  language  employed,  it  is  the 
court's  duty  to  so  declare  and  to  enforce  the  contract 

5.  Covenants  <ss=>2l— Rule  as  to  strict  construction  obtains  only  when  construc- 

tion Is  doubtful. 

The  rule  that  a  restrictive  covenant  will  be  strictly  construed  obtains 
only  when  the  construction  is  doubtful,  or  the  parties  have  failed  to  ex- 
press their  meaning  with  sufficient  deflniteness  to  enable  the  court  to  say 
that  its  construction  is  perfectly  plain. 

Submission  of  controversy  under  Civil  Practice  Act,  §§  546,  548, 
by  William  Nelson  Cromwell  and  others,  as  executors  of  the  will  of 
Joseph  R.  De  Lamar,  deceased,  against  the  American  Bible  Society. 
Judgment  for  defendant. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Miner  W.  Tuttle  and  Sullivan  &  Cromwell,  all  of  New  York  •City, 
for  plaintiffs. 

Joseph  S.  Auerbach  and  Davies,  Auerbach  &  Cornell,  all  of  New 
York  City  (Henry  A.  Ingraham,  of  Brooklyn,  and  Martin  A.  Sch^nck, 
of  New.  York  City,  on  the  brief),  for  defendant. 

Carter,  Ledyard  &  MUbum,  of  New  York  City,  amicus  curiae,  for 
Murray  Hill  Ass'n. 

LAUGHLIN,  J.  The  point  presented  for  decision  by  the  submis- 
sion is  whether  the  plaintiffs  are  entitled  to  the  specific  performance  of 
a  contract  in  writing  made  by  the  parties  on  the  1st  day  of  May,  1922, 
for  the  conveyance  by  the  plaintiffs  and  the  purchase  by  the  defend- 
ant of  premises  in  the  borough  of  Manhattan  county  of  New  York, 
situated  at  the  northeasterly  corner  of  Thirty-Seventh  street  and  Mad- 
ison avenue,  having  a  frontage  of  49  feet  on  the  avenue  and  extending 
in  depth  therefrom  at  right  angles  100  feet,  upon  which  there  had 
been  erected  and  then  was  a  dwelling  house.  The  contract  provided 
that  the  premises  were  to  be  conveyed  subject,  among  other  thingfs, 
to  the  restrictive  covenants  contained  in  the  Murray  Hill  restrictive 
agreement,  so  called,  which  was  duly  recorded,  and  also  to  the  restric- 
tions and  limitations  contained  in  the  building  zone  resolution  adopted 
by  the  board  of  estimate  and  apportionment  of  the  city  of  New  York 
on  the  25th  day  of  July,  1916,  and  the  supplements  and  amendments 
thereto,  with  a  proviso  as  follows : 

"Provided,  such  restrictive  covenants  and  building  Bone  resolution  and  the 
supplements  and  amendments  thereto  do  not  prohibit  nor  restrain  the  Ameri- 
can Bible  Society  from  using  said  premises  as  its  headquarters,  ofl9ce,  store- 
room, and  place  of  receiving,  sending  out,  and  disposing  of  Bibles  and  Testa- 
ments, and  from  making  such  interior  alterations  as  may  be  necessary  or 
proper  for  such  use ;  and  provided,  also,  that  such  covenants,  resolution,  and 
supplements  and  amendments  thereto  are  not  such  that  the  title  to  said  prem- 
ises will  be  rendered  unmarketable  by  such  use  of  the  property  and  the  mak- 
ing of  such  alterations." 
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The  points  of  law  arising  on  the  sttbmsssion  are  whether  the  Uses 
which  the  defendant  intends  to  make  of  the  premises,  as  stated  in  the 
proviso  hereinbefore  quoted,  and  the  aUerations  therein  described 
it  contemplates  making,  would  constitute  a  violation  of  the  restric- 
tive covenants  or  of  the  building  zone  resolution  as  supplemented 
and  amended,  and  render  the  title  unmarketable  for  such  uses.  We 
have  been  materially  aided  by  the  points  submitted  by  counsel  for. 
the  Murray  Hill  Association,  Inc.,  in  which  some  authorities  quite  in 
point  and  not  otherwise  drawn  to  our  attention  are  cited. 

The  Court  of  Appeals,  in  Reformed  P.  I>.  Church  v.  Madison  Ave- 
nue BIdg.  Co.,  214  N.  Y.  268,  108  N.  E.  444,  affirming  163  App.  Div. 
359,  148  N.  Y.  Supp.  519,  evidently  attempted  to  settle  a  point,  which 
had  theretofore  presented  considerable  difficulty,  by  holding  that, 
where  an  action  for  specific  performance  of  a  contract  to  purchase 
real  estate  presents  questions  of  law  only,  they  should  be  decided,  even 
though  not  free  from  a  doubt,  and  a  decree  for  specific  performance 
granted,  although  the  purchaser  might  be  subjected  to  litigation  by 
parties  not  bound  by  the  decision,  and  that  the  only  protection  to  which 
he  is  entitled  will  be  afforded  by  the  doctrine  of  stare  decisis.  Of 
course,  if  the  purchaser  resists  specific  performance  until  the  Court 
of  Appeals  dedares  the  title  is  good,  the  doctrine  of  stare  decisis  will 
afford  him  reasonable  protection;  but  that  doctrine  only  applies  to 
courts  of  co-ordinate  jurisdiction,  and  a  decision  of  an  intermediate 
court  would  afford  the  purchaser  no  protection  against  an  adverse 
ruling  by  a  higher  court. 

The  submission  shows  that  the  plaintiffs,  as  executors  of  the  last 
will  and  testament  of  Joseph  De  Lamar,  deceased,  are  the  owners  of  the 
premises,  and  that  the  dwelling  house  erected  thereon  is  vacant ;  that 
the  defendant  is  a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  a  special  charter  granted  by  the  Legislature  of  the  state 
of  New  York,  by  chapter  68  of  the  Laws  of  1841,  "for  the  purpose  of 
publishing  and  promoting  a  general  circulation  of  the  Holy  Scripture, 
without  note  or  comment";  that  on  the  10th  day  of  May,  1922,  the 
time  prescribed  by  the  contract  for  closing  the  title,  the  parties  met, 
and  the  plaintiffs  tendered  a  conveyance  of  the  premises  duly  executed, 
and  the  defendant  rejected  the  title  as  rendered  unmarketable  by  the 
use  and  alterations  intended  to  be  made  by  the'  defendant  as  recited  in 
the  contract,  in  that  such  use  and  alterations  are  prohibited  by  the 
Murray  Hill  restrictive  agreement  and  the  building  zone  resolution  as 
supplemented  and  amended ;  that  the  remaining  land  in  the  same  block 
is  occupied  by  houses  erected  and  used  in  accordance  with  the  building 
zone  resolution  and  said  restrictive  covenants;  and  that  the  plaintiff's 
premises  and  the  other  lands  in  the  block  were  received  through  mesne 
conveyances  from  a  conmion  grantor  under  said  restrictive  agreement. 
Copies  of  the  contract  and  of  the  Murray  Hill  restrictive  agreement, 
so  called,  of  February  22,  1847,  made  between  the  property  owners, 
are  annexed  to  the  submission,  and  it  is  left  to  the  court  to  take  judicial 
notice  of  the  building  zone  resolution  and  supplements  and  amend- 
ments. 
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It  IS  conceded  that  the  defendant  is  a  philanthropic  or  eleemosynary- 
institution,  that  all  of  its  income  is  devoted  to  the  worthy  object  for 
which  it  was  founded,  ancj  that  it  was  not  organized  and  is  not  operated 
for  profit.  The  premises  in  question  are  located  in  a  "residence  dis* 
trict"  described  in  the  building  zone  resolution,  which  provides  that — 

''No  building  or  premises  shall  be  erected  or  used  for  any  purpose  otber  than 
a  purpose  permitted  in  the  use  district  In  which  such  building  or  premises  l9 
located." 

The  provisions  of  the  building  zone  resolution  with  respect  to  the 
use  of  premises  in  residence  districts  are  contained  in  article  3,  §  3,, 
and  are  as  follows : 

"Section  3.  Residence  Districts, — In  a  residence  district  no  buUding  shall 
be  erected  other  than  a  building  with  its  usual  accessories,  arranged,  in- 
tended or  designed  exclusively  for  one  or  more  of  the  following  ^)ecifled  uses: 

"(1)  Dwellings,  which  shall  include  dwellings  for  one  or  more  families  and 
boarding  houses  and  also  hotels  which  have  thirty  or  more  sleeping  room& 

"(2)  Clubs,  exciting  clubs  the  chief  activity  of  which  Is  a  service  cus- 
tomarily carried  on  as  a  businesa 

"(3)  Churches, 

"(4)  Schools,  libraries  or  public  museums. 

"(5)  Philanthropic  or  eleemosynary  uses  or  institutions,  other  than  correc- 
tional institutions. 

"(6)  Hospitals  and  sanitariums. 

''(7)  Railroad  passenger  stations. 

"(8)  Farming,  truck  gardening,  nurseries  or  greenhouses. 

''In  a  residence  district  no  building  or  premises  shall  be  used  for  any  use 
other  than  a  use  above  specified  for  which  buildings  may  be  erected  and 
for  the  accessory  uses  customarily  incident  thereto.  The  term  'accessory  use* 
shall  not  include  a  business  nor  shall  it  include  any  buUding  or  use  not  locat- 
ed on  the  same  lot  with  the  building  or  use  to  which  it  is  necessary.  A  private 
garage  for  more  than  five  motor  vehicles  shall  not  be  deemed  an  accessory 
use." 

[1]  Since  the  defendant  is  limited  by  its  charter  to  publishing  and 
promoting  a  general  circulation  of  the  Holy  Scriptures  without  note 
or  comment,  and  its  functions  have  been  and  are  strictly  confined 
thereto,  it  seems  quite  clear  that  the  building  zone  resolution  does  not 
prohibit  it  from  conducting  its  business  in  a  residence  district.  Coun- 
sel for  the  defendant  does  not  contend  that  the  contemplated  altera- 
tions and  use  of  the  dwelling  would  be  in  violation  of  the  building 
zone  resolution.  He  merely  submits  the  point  for  decision  on  the 
ground  that  the  defendant  cannot  afford  to  take  any  risk  or  to  have 
its  trust  funds  dissipated  in  litigation.  His  main  contention  is  that 
the  contemplated  alterations  and  use  of  the  dwelling  are  prohibited 
by  said  restrictive  agreement,  which  stands  unimpaired  by  the  building 
zone  resolution,  for  the  reason  that  it  is  expressly  provided  in  sec- 
tion 19  thereof  that  it  is  not  intended  to  interfere  with  or  to  abrogate 
or  annul  any  covenant. 

It  is  recited  in  the  M:urray  Hill  restrictive  agreement  that  the  parties 
thereto  are  the  owners  "of  divers  lots  and  parcels  of  ground  situate 
in  the  eighteenth  ward  of  the  city  of  New  York,  lying  on  each  side  of 
Thirty-Fourth,  Thirty-Fifth,  Thirty-Sixth,  and  Thirty-Seventh  streets 
and  on  the  south  side  of  Thirty-Ninth  street,  lying  between  Madison 
avenue  on  the  westerljr  side  and  Lexington  avenue  on  the  easterly,  and 
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also  on  said  Madison  avenue,  Lexington  avenue,  and  Fourth  avenue, 
as  the  same  are  particularly  laid  down  on  a  map  in  the  office  of  the 
raster  in  and  for  the  city  and  county  of  New  York,  entitled  "Map 
of  the  Murray  Hill  Estate,"  made  by  Joseph  T.  Bridges,  city  sur- 
veyor, February  25,  1839,  and  it  provides  that  the  several  parties,  in 
consideration  of  the  covenant  and  agreement  on  the  part  of  the  others 
and  of  $1 — 

'^ave  covenanted,  bargained,  and  agreed  and  each  of  them  hy  these  presents 
doth  covenant,  bargain  and  agree  with  the  others  and  with  each  of  the  others 
and  each  for  himself,  his  heirs  and  assigns  with  the  othersr  their  heirs  and  as- 
Bignsr  and  with  each  of  the  others,  his  heirs  and  assigns,  that  neither  of  them 
nor  his  heirs  and  aasigns  shaU  or  will  at' any  time  hereafter  erect  or  cause  to 
be  erected  npon  any  of  the  lots  owned  by  them  respectively  or  any  part  of  the 
same  any  building  or  erection  other  than  brick  or  stone  dwelling  houses  of  at 
least  two  stories  in  height,  and  with  the  ordinary  yard  appurtenances  to 
dwelling  houses  and  except  churches  and  stables  of  brick  or  stone  for  private 
dwellings  and  further  that  they  wiU  not  hereafter  erect  or  permit  upon  such 
lots  or  any  part  of  the  same  any  livery  stable,  slaughter  house,  smith  shop, 
forge,  furnace,  steam  engine,  brass  foundry,  nan  or  other  iron  factory  or 
any  manufactory  of  gun  powder,  glue,  varnish,  vitriol,  ink  or  turpentine  or 
or  the  tanning,  dressing  or  prepairing  skins,  hides  or  leather  or  any  brewery, 
distillery,  museum,  theatre,  circus,  place  for  the  exhibition  of  wild  animals 
or  any  other  erections  known  as  nuisances  in  the  law,  and  it  is  further  agreed 
and  covenanted  that  the  above  covenants  shall  be  deemed  and  taken  to  be 
covenants  running  with  the  land.  And  that  in  case  of  any  violation  or  at* 
tempted  violation  of  the  covenants  herein  contained  by  any  of  the  parties 
hereto,  his,  her  or  their  heirs,  executors  or  assigns,  a  bill  may  be  filed  by 
any  one  or  more  of  the  other  parties  hereto,  their  or  his  heirs,  executors  or 
assigns  to  obtain  a  perpetual  injunction  against  the  same." 

[2]  The  dwelling  house  cm  the  premisies  was  erected  in  strict  con- 
formity with  this  covenant,  and  it  has  been  used  only  as  a  private 
dwelling  house.  The  contemplated  alterations  and  use  thereof  would 
not  bring  it  within  the  general  prohibitions  of  the  second  part  of  the 
covenant  relating  to  the  erection,  or  to  permitting  to  be  erected  on  the 
premises,  livery  stables  and  certain  similar  specified  buildings,  the  des- 
ignation of  which  involves  use  as  well  as  construction,  other  than 
dweOing  houses  and  stables  for  use  in  connection  with  private  dwell- 
ings and  churches.  It  is  quite  clear,  therefore,  that,  unless  the  first 
part  of  this  covenant  relates  to  the  use  as  well  as  to  the  erection  of 
buildings,  the  contemplated  alterations  and  use  of  this  dwelling  house 
would  not  violate  the  covenant.  As  I  view  it,  the  decision  of  the  sub- 
mission depends  upon  whether  the  first  part  of  the  covenant  is  to  be 
construed  as  relating  merely  to  the  erection  of  the  buildings,  for,  if 
so,  it  has  been  complied  with,  or  whether  it  should  be  construed  as 
prohibiting  their  use  after  erection  for  any  purpose  other  than  that 
for  which  their  erection  is  permitted,  and,  if  so,  the  contemplated  al- 
terations and  use  would  be  prohibited,  and  the  defendant  would  be  en- 
titled to  judgment,  because  the  plaintiflFs  contracted  to  convey  a  title 
which  would  be  marketable  for  the  purpose  for  which  the  defendant 
intends  to  use  the  building  and  premises. 

It  is  to  be  borne  in  mind  that  this  covenant  is  neither  confined  to  the 
first  buildings  erected  on  the  premises  nor  is  it  limited  as  to  time ;  it 
was  intended  to  regulate  the  character  of  the  buildings  in  the  restricted 
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district  for  all  time.  It  has  been  held  that  premises  subject  to  a  cove- 
nant with  respect  to  use,  and  limiting  the  use  to  dwelling  house  pur- 
poses, "may  be  also  used  as  a  place  for  carrpng  on  some  kinds  of  busi- 
ness, provided  such  business  is  of  isuch  character  as  to  be  no  incon- 
venience to  neighboring  property  holders"  (Smith  v.  Graham,  161 
App.  Div.  803,  147  N.  Y.  Supp.  773 ;  affirmed  on  App.  Div.  opinion  in 
217  N.  Y.  655,  112  N.  E.  1076) ;  but  in  a  later  case  the  Court  of  Ap- 
peals held  that  a  restrictive  covenant  to  erect  "a  first-class  building 
adapted  and  which  shall  be  used  only  as  a  private  residence  for  one 
family"  ran  with*  the  land,  and  was  intended  for  the  benefit  of  suc- 
cessive owners  of  the  lots  in  the  tract  of  land  so  restricted,  and  that  an 
attempt  to  use  a  building  originally  erected  in  conformity  with  the  re- 
striction for  the  residence  and  office  of  a  physician  and  as  a  maternity 
hospital,  without  exterior  change  or  indication,  other  than  a  small  sign 
with  the  name  of  the  doctor,  was  in  violation  of  the  covenant  and 
should  be  enjoined  (Booth  v.  Knipe,  225  N.  Y.  390.  122  N.  E.  202).  •  In 
Clark  V.  Jammes,  87  Hun,  215,  33  N.  Y.  Supp.  1020,  it  was  held  that 
such  covenants  should  be  most  strictly  construed  against  the  grantor, 
and  that  a  covenant  to  the  same  effect  as  that  now  under  consideration, 
between  owners  of  adjacent  lands,  that  they  shall  not  or  will  not  "at 
any  time  hereafter  erect  on  any  of  the  lots  or  lot  owne4  t>y  them,  re- 
spectively, any  building  except  brick  or  stone  dwelling  houses  of  at 
least  two  stories  in  height,  and  except  buildings  of  brick  or  stone  for 
private  stables,"  did  not  prohibit  the  use  in  part  for  a  dressmaking  es- 
tablishment of  a  dwelling  house  erected  in  conformity  with  the  restric- 
tion, and  that  the  requirement  of  the  restriction  was  fulfilled  by  the 
character  of  the  building,  and  that  any  occupation  which  left  it  of  the 
general  character  of  a  private  dwelling  house  did  not  violate  the  re- 
striction, and  that  this  construction  was  accentuated  by  the  subsequent 
provisions  of  the  restriction,  which,  as  in  the  case  at  bar,  related  both 
to  erecting  and  to  f^rmitting  certain  specified  buildings  on  the  prem- 
ises. That  decision  must  he  deemed  overruled  by  Booth  v.  Knipe, 
supra,  in  so  far  as  it  is  inconsistent  therewith;  but  we  are  not  called 
upon  to  decide  what  degree  of  departure  from  the  prescribed  use,  if 
it  be  prescribed,  would  constitute  a  violation  of  the  covenant,  for  the 
submission  shows  that  the  defendant  contemplates  wholly  abandoning 
the  use  of  the  building  as  a  dwelling  house,  and  intends  using  it  ex- 
clusively for  business  purposes. 

The  courts  have  construed  the  Murray  Hill  restrictive  agreement 
on  many  occasions.  The  general  rule  that  such  covenants  are  to  be 
construed  strictly  against  the  grantor  and  in  favor  of  the  grantee  has 
been  recognized  as  applicable  thereto,  but  it  has  been  held,  or  an 
opinion  expressed,  although  in  some  instances  it  was  obiter,  that  the 
property  owners  intended  by  the  agreement  to  restrict  the  use  of  the 
premises,  for  the  reason  that  use  was  necessarily  involved  in  the  des- 
ignation of  the  character  of  the  buildings  affected  thereby  as  dwelling 
houses,  and  to  maintain  the  residential  character  of  the  restricted  dis- 
trict, and  that  such  intent  was  controlling,  but  that  it  did  not  prohibit 
the  erection  of  apartment  houses  or  the  alteration  of  a  dwelling  into 
an  apartment  house.     Reformed  P.  D.  Church  v.  Madison  Avenue 
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Bldg.  Co.,  supra;  Goodhue  v.  Cameron,  142  App.  Div.  470,  and  Judge 
Ingraham's  cohcurring  opinion  at  page  486,  127  N.  Y.  Supp.  120,  at 
page  129;  Irving  v.  Huntington  White  Cross  Milk  Co.,  opinion  by 
David  Leventritt  as  referee,  in  1911,  after  leaving  the  bench,  but  not 
reported;  Schoonmaker  v.  Heckscher,  171  App.  Div.  148,  157  N.  Y. 
Supp.  75,  affirmed  218  N.  Y.  722,  113  N.  E.  1066.  See,  also,  Bamett 
V.  Vaughan  Institute,  134  App.  Div.  921,  119  N.  Y.  Supp.  45,  affirmed 
197  N.  Y.  541,  91  -N.  E.  1109;  Sonn  v.  Heilberg,  38  App.  Div.  515, 
56  N.  Y.  Supp.  341;  Levy  v.  Schrever,  177  N.  Y.  293,  69  N.  E.  598; 
Kitching  V.  Brown,  180  N.  Y.  414,  73  N.  E.*241,  70  L.  R.  A.  742; 
Longworth  v.  Deane,  15  App.  Div.  461,  463,  44  N.  Y.  Supp.  433; 
Goodhue  v.  Pennell,  164  App.  Div.  821,  150  N.  Y.  Supp.  435;  Clark 
V.  Jammes,  supra ;  Reed  v.  Sobel,  177  App.  Div.  532,  164  N.  Y.  Supp. 
397;  Baumert  et  al.  v.  Malkin,  178  App.  Div.  913,  164  N.  Y.  Supp. 
1086 ;  Hutchinson  v.  Ulrich,  145  111.  336,  34  N.  E.  556,  21  L.  R.  A. 
391 ;    Parker  v.  Nightingale,  6  Allen  (Mass.)  341,  83  Am. -Dec.  632. 

Plaintiffs  also  rely  on  Kurtz  v.  Potter,  44  App.  Div.  262,  263,  60 
N.  Y.  Supp.  764,  affirmed  without  opinion  167  N.  Y.  586,  60  N.  E. 
1114,  wherein  the  Appellate  Division,  after  deciding  thAt  the  owner  of 
the  lot  did  not  authorize  the  execution  by  her  husband  of  the  agree- 
ment containing  the  restrictive  covenant,  expressed  the  opinion  that 
the  restriction,  which  provided  that  the  first  buildings  erected  on  the 
land  within  20  years  ^*shall  be  private  dwellings  *  *  *  adapted 
for  the  residence  of  private  families  or  buildings  for  churches,^'  only 
related  to  the  first  building  erected  on  the  premises,  and  that,  after 
a  building  was  erected  in  compliance  with  the"  covenant,  the  owner 
might  use  it  "in  any  way  he  pleased,"  or  remove  it  and  erect  a  building 
that  could  be  used  for  any  purpose.  With  respect  to  a  similar  restric- 
tion as  to  the  first  buildings  to  be  erected,  the  court  in  Hurley  v.  Brown, 
44  App.  Div.  480,  60  N.  Y.  Supp.  846,  stated  as  one  of  the  grounds  of 
the  decision  that  flie  building,  after  having  been  erected  in  accordance 
with  the  restrictive  covenant,  might  have  been  altered  or  torn  down, 
and  a  new  building,  unaffected  by  the  covenant,  erected.  A  like  con- 
struction was  given  to  a  restrictive  covenant  in  Reed  v.  Sobel,  supra. 

In  the  case  at  bar  the  covenant  was  not  limited  to  the  first  building 
on  the  premises.  In  Sonn  v.  Heilberg,  38  App.  Div.  515,  56  N.  Y. 
Supp.  341,  it  was  held  that  a  covenant  not  to  erect  "any  building 
*  *  *  less  than  three  stories  in  height,  and  the  same  to  be  in  every 
way  adapted  for  use  as  a  family  residence,"  and  not  to  erect  or  permit 
to  be  erected  buildings  in  which  other  enumerated  classes  of  business 
should  be  carried  on,  was  not  violated  by  the  erection  of  a  six-story 
apartment  house  designed  for  the  use  of  several  families,  because  the 
oijject  of  the  covenant  was  to  restrict  the  use  of  the  premises  to  resi- 
dential purposes,  and  to  prohibit  their  use  for  business  purposes,  and 
therefore  it  did  not  prohibit  the  erection  of  houses  to  he  occupied  by 
more  than  one  family,  for  that  would  be  a  residential  use.  In  Ton- 
nelle  v.  Hayes,  118  Misc.  Rep.  339,  194  N.  Y.  Supp.  181,  the  Special 
Term,  following  Clark  v.  Jammes,  supra,  refused  to  enjoin  the  use  for 
the  purpose  of  a  vocal  studio  of  part  of  a  private  dwelling  subject  to 
the  Murray  Hill  covenant. 
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[8]  In  Amerman  v.  Deane,  132  N.  Y.  355,  30  N.  E.  741,  28  Am.  St. 
Rep.  584,  the  court  construed  a  covenant,  which  it  was  agreed 
was  to  run  with  the  land,  that  a  grantee  would  not  "at  any  time  there- 
after erect,  suffer,  or  permit  upon  the  premises  to  be  conveyed,  or 
any  part  thereof,  any  tenement  house,"  as  forbidding  use,  on  the 
ground  that  both  construction  for  and  such  use  must  conoxr  to  con- 
stitute a  building  a  tenement  bouse  within  the  intent  of  the  parties  to 
the  covenant.  This  court,  in  Longworth  v.  Deane,  15  App.  Div.  461,  44 
N.  Y.  Supp.  433,  in  commenting  on  that  decision  of  the  Court  of  Ap- 
peals, construed  it  as  liolding  that  the  covenant  was  essentially  one 
against  use.  In  Bamett  v.  Vaughan  Institute,  134  App.  Div.  921,  11*^ 
N.  Y.  Supp.  45,  the  court  affirmed  a  judgment  in  favor  of  the  plain- 
tiff on  the  opinion  of  the  Special  Term,  which  is  reported  in  134  App. 
Div.  921,  119  N.  Y.  Supp.  45,  and  the  Court  of  Appeals  affirmed  with- 
out opinion  197  N.  Y.  541,  91  N.  E.  1109.  In  that  case  the  trial  court 
construed  a  covenant  "that  the  buildings  erected  on  the  above-de- 
scribed premises  shall  be  first-class  private  houses  and  shiJl  stand  back 
at  least  20  feet  from  the  street  line  of  Park  Place,"  which  it  was  pro- 
vided should  nil  with  the  land  and  continue  until  the  1st  of  Decem- 
ber, 1912,  as  likewise  restricting  the  use  of  the  buildings  when  erected. 

I  am  of  opinion  that  the  covenant  in  that  case  is  not  materially  dif- 
ferent from  the  one  now  before  the  court.  Although  there,  as  here, 
there  was  no  express  provision  in  the  covenant  with  respect  to  the  use 
of  the  private  houses  after  their  erection,  notwithstanding  the  general 
rule  of  strict  construction  against  the  grantor,  which  was  recognized 
as  applicable,  the  courts,  in  s^rnung  the  decision,  necessarily  held  that 
the  restriction  plainly  required,  not  only  that  the  buildings  to  be  erect- 
ed shouFd  be  first-class  private  houses,  but  that  they  should  so  re- 
main. In  a  well-considered  opinion,  Hon.  David  Leventritt,  after  re- 
signing from  the  Supreme  Court,  as  referee  in  Irving  v.  Huntington, 
supra,  construed  the  first  part  of  this  covenant  witih  respect  to  the 
erection  of  dwelling  houses  as  restricting  their  use  to  dwelling  house 
purposes.  That,  I  think,  is  the  proper  construction  of  the  covenant,  for 
otherwise  a  building,  after  having  been  erected  as  a  dwelling  house  in 
conformity  with  the  restriction,  could  be  used  for  any  purpose  not  pro- 
hibited by  the  subsequent  general  prohibitions  relating  to  uses  which 
may  be  described  generally  as  nuisances,  if  no  structural  change  in  the 
building  was  made,  and  in  that  manner  the  object  of  the  restrictions, 
which  plainly  was  to  maintain  the  Murray  Hill  district  as  a  high-class 
residential  district  for  all  time,  would  be  frustrated. 

[4,  5]  The  first  inquiry  in  construing  a  contract  is:  What  did  the 
parties  thereto  intend?  And  if  their  intent  is  sufficiently  shown  by  the 
language  employed,  it  is  the  duty  of  the  court  so  to  declare  and  to  en- 
force the  contract.  The  rule  of  strict  construction  only  obtains  when 
it  is  doubtful,  or  the  parties  have  failed  to  express  their  meaning  with 
sufficient  definiteness  to  enable  the  court  to  say  that  its  construction  is 
perfectly  plain.  In  the  latter  class  of  cases,  the  rule  of  strict  construc- 
tion often  comes  into  play  and  becomes  controlling.  In  this  case,  how- 
ever, there  is  no  occasion  for  having  recourse  to  that  rule,  for  there  is 
no  room  for  doubt  with  respect  to  what  the  parties  intended  and  en- 
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deavorcd  to  secure  by  the  restrictive  agreement.  It  is  perfectly  plain 
that  the  primary  purpose  was  to  maintain  the  premises,  to  which  the 
agreement  related,  for  all  future  time  as  a  residential  district.  More- 
over, aside  from  use,  a  building  may  be  a  private  dwelling  house  in  ap- 
pearance, but  not  in  fact.  Ordinarily,  I  think,  a  restrictive  covenant 
against  the  erection  of  any  building  other  than  a  private  dwelling  or  a 
dwelling  house  restricts  use  as  well  as  construction,  and  the  restriction 
as  to  use  is  the  more  important ;  but  in  any  event  I  deem  it  clear  that 
the  restrictive  agreement  in  question  .would  be  violated  by  abandoning 
the  use  of  the  building  as  a  dwelling  and  converting  it  to  business  uses 
as  contemplated. 

I  am  of  opinion,  therefore,  that  the  defendant  should  have  judgment 
on  the  submission,  dismissing  the  controversy  on  the  merits,  and  for 
the  return  of  its  down  payment  of  $5,000,  but  without  costs.  Settle 
order  on  notice.    All  concur. 


(202  App.  DIv.  610) 

*^  '         CITY  OF  UTICA  V.  HANNA. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.    June  30,  1022.) 

1.  MuBioipal   oorpQrations  4gs»60l— ominance  creatlog  resldeitlal   distriot,  not 

pursuant  to  any  general  polieyr  held  void. 

CJity  ordinance,  declaring  certain  portions  of  three  streets  to  be  a  resi- 
dential district  and  prohibiting  the  erection  of  buUdlngs  for  garage, 
manufacturing,  or  mercantile  purposes  within  such  district,  not  adopted 
pursuant  to  any  definite  policy  of  dlTidlng  the  city  into  residential  dis- 
tricts with  such  restrictions,  held  void,  under  General  City  Law,  {  20, 
subd.  25,  empowering  cities  to  adopt  general  zoning  ordinances,  and  re- 
quiring that  such  regulation  be  designed  to  promote  the  public  health, 
safety,  and  general  welfare. 

2.  Constitutional  law  ^s^es (2)— Legislature  may  authorize  adoption  of  general 

zoning  ordlnanoes  In  cities. 

The  Legislature  may  authorize  cities  to  adopt  general  zoning  ordinances. 
8.  Municipal  corporations  ^=:»601— Power  granted  cities  to  adopt  general  zoning 
ordinances  should  he  liberally  construed. 

General  City  Law,  §  20,  subd.  25,  delegating  to  municipalities  the 
power  to  adopt  general  zoning  ordinances,  should  be  UberaUy  construed. 

Appeal  from  Supreme  Court,  Oneida  County. 

Action  by  the  City  of  Utica  against  Tony  Hanna.  From  a  judgment 
dismissing  the  complaint  on  the  merits,  plaintiflF  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS, 
and  SEARS,  JJ. 

Henry  D.  Williams,  Corp.  Counsel,  of  New  York  City  (Arthur  N. 
Gleason,  of  Utica,  of  counsel),  for  appellant. 

H,  C.  Sholes,  of  Utica,  for  respondent. 

SEARS,  J.  In  the  month  of  November,  1920,  upon  the  application 
of  the  defendant,  the  superintendent  of  the  bureau  of  buildings  of  the 
city  of  Utica,  the  plaintiff  issued  to  the  defendant  permits  to  place 
on  a  certain  lot  on  the  northerly  side  of  Pleasant  street,  in  the  city  of 
Utica,  a  1,000-gallon  gasoline  tank  and  a  frame  building  designed  for 
a  gasoline  service  station.    The  permits  were  conditioned  upon  the  dem- 

CB»For  otber  casM  see  8am«  topic  A  KEY-NUMBER  in  All  Key-Numbered  Digests  A  IndexM 
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olition  of  a  building  then  existing  upon  the  lot.  During  November 
and  December  the  old  building  was  denjolished  and  the  tank  installed, 
and  gasoline  was  sold  from  it  to  operators  of  motor  vehicles.  Work 
was  then  discontinued  until  March,  1921,  when  the  defendant  con- 
structed the  foundation  for  the  building. 

On  February  16,  1921,  the  common  council  of  the  city  of  Utica 
adopted  an  ordinance,  known  as  Ordinance  No.  SO  of  1921,  which  con- 
tained the  following  provisions : 

"That  Pleasant  street.  In  the  city  of  Utica,  New  York,  from  Genesee  street 
to  Mohawk  street,  on  the  northerly  side  thereof,  is  hereby  declared  to  be  a 
residential  district,  and  the  erection  or  maintenance  of  public  garages,  manu- 
factories or  mercantile  establishments  within  said  residential  district  is  here- 
by strictly  prohibited  and  declared  to  be  a  nuisance. 

*'That  no  i>ermlt  for  the  erection  hereafter  of  any  such  garage,  mannfaetory 
or  mercantile  establishment  shall  be  issued  or  granted,  without  the  duly 
acknowledged  written  consent  of  the  owners  of  the  property  fronting  on 
said  Pleasant  street,  within  400  feet  on  either  side  of  the  garage,  manufactory 
or  mercantile  establishment  for  which  the  permit  is  sought" 

[1]  The  defendant's  premises  are  on  the  northerly  side  of  Pleasant 
street  within  the  location  mentioned  in  this  ordinance.  On  April  15th 
the  defendant  was  given  notice  to  stop  work  on  his  building  because  of 
the  adoption  of  the  ordinance,  and  to  remove  the  gasoline  tank  and  sta- 
tion from  the  premise?.  The  plaintiff  thereafter  brought  this  action 
to  have  the  structures  erected  by  the  defendant  on  the  lot  removed  as 
a  nuisance  and  to  enjoin  the  defendant  from  violating  the  terms  of 
the  ordinance.  The  learned  trial  justice,  in  my  opinion,  properly  dis- 
missed the  complaint  upon  the  merits  on  the  ground  that  the  ordinance 
quoted  abqve  was  invalid. 

[2]  There  is  no  longer  question  about  the  power  of  the  Legislature 
to  authorize  the  adoption  of  general  zoning  ordinances  in  cities.  Lin- 
coln Trust  Co.  V.  Williams  Building  Corporation,  229  N.  Y.  313,  128 
N.  E.  209.  This  power  is  now  delesfated  to  municipalities  by  subdivi- 
sion 25,  section  20.  of  the  General  City  Law  (Consol.  Laws,  c.  21),  as 
added  by  Laws  1913,  c.  247,  and  Laws  1917,  c.  483,  in  the  following 
words : 

"To  regulate  and  restrict  the  location  of  trades  and  industries  and  the 
location  of  buildings,  designed  for  specified  uses,  and  for  said  purposes  to 
divide  the  city  into  districts  and  to  prescribe  for  each  such  district  the  trades 
and  industries  that  shall  be  excluded  or  subjected  to  special  reflation  and 
the  uses  for  which  buildings  may  not  be  erected  or  altered.  Such  regulations 
shall  be  designed  to  promote  the  public  health,  safety  and  general  welfare 
and  shall  be  made  with  reasonable  consideration,  among  other  things,  to  the 
character  of  the  district,  its  peculiar  suitabfUty  for  particular  uses,  the  con- 
servation of  property  values  and  the  direction  of  building  development,  in 
accord  with  a  well-considered  plan." 

[3]  The  general  grant  of  power  contained  in  the  first  sentence  is 
modified  by  the  second  sentence.  While  the  city  is  the  public  authority 
to  which  the  Legislature  has  delegated  the  power  to  determine  whether 
or  not  such  restrictions  are  to  be  imposed,  and  as  to  the  character  and 
extent  of  such  restrictions,  nevertheless  the  power  has  its  limitation, 
and  the  statute  itself  sets  forth  guides  by  which  the  municipality  is 
bound.  Within  reasonable  limits  the  common  council  of  the  city  of 
Utica  in  this  case  was  empowered  to  determine  whether  the  regulative 


Digitized  by 


Google 


Sup.  Ct.)  carr  of  utica  v.  hakxa  227 

(195  ^.T.B.) 

and  restrictive  provisions  of  a  general  plan  would  promote  the  public 
health,  safety,  or  general  welfare,  with  reasonable  consideration  to  the 
character  of  the  district,  the  peculiar  suitability  for  particular  uses, 
the  conservation  of  property  values,  and  the  direction  of  city  improve- 
ment. Undoubtedly  the  grant  of  power  should  be  liberally  construed, 
and  the  discretion  of  the  municipal  authorities  allowed  a  wide,  but  not 
limitless,  latitude.  But  if  an  ordmance  has  no  relation  to  any  such  con- 
siderations, and  is  not  in  accordance  with  a  considered  plan,  the  dele- 
gated authority  is  not  sufficient  to  sustain  it  The  ordinance  in  question 
in  this  action  was  adopted  as  a  third,  independent,  so-called  residential 
ordinance,  with  reference,  so  far  as  the  record  shows,  to  no  plan  what- 
ever. The  three  ordinances  together  are  applicable  to  parts  of  but 
three  streets.  Where,  as  here,  there  has  been  no  attempt  to  adopt  a 
definite  policy,  a  sporadic  regulation,  sucH  as  this,  does  not  fall  within 
the  delegated  power. 

The  provision  of  the  ordinance  which  provides  for  exemption  from 
the  restrictions  in  case  of  the  consent  of  a  limited  number  of  adjoining 
property  owners  demonstrates  that  this  ordinance  is  not  within  the 
limits  of  the  power  granted.  Such  exceptions  would  manifestly  be  in- 
consistent with  enforcement  of  any  adopted  plan  which  the  city  was 
carrying  out.  The  clause  allowing  such  exception  amounts  to  a  delega- 
tion by  the  municipal  authorities  to  the  property  owners  of  the  power 
to  exempt  then]selves  from  the  regulations  determined  under  legislative 
sanction  by  the  city  authorities  to  be  beneficial  to  the  welfare  of  the 
city.  The  property  owners  within  any  restricted  area  are  not  the  per- 
sons solely  or  even  principally  to  be  considered.  .  The  general  welfare 
of  the  municipality  as  a  whole  must  be  the  guiding  factor. 

The  general  provisions  of  sections  19  and  20  of  the  General  City 
Law  (as  added  by  Laws  1913,  c.  247),  granting  power  to  the  municipal- 
ity to  manage  its  own  affairs,  do  not  authorize  the  adoption  of  such  an 
ordinance,  especially  in  view  of  the  distinct,  but  circumscribed,  delega- 
tion of  power  contained  in  the  twenty-fifth  subdivision  of  section  20. 
Unquestionably  limitations  of  the  use  of  private  property  in  cities  for 
purposes  of  health  and  safety  may  be  made,  without  other  legislative  au- 
thorization than  that  contained  in  the  general  provisions  usual  in  city 
charters.  The  ordinance  here  in  question  goes  far  beyond  these.  The 
use  to  be  made  of  the  property  of  the  defendant  was  unquestionably  a 
lawful  use,  and  in  no  sense  a  nuisance.  The  objection  to  it  has  an 
aesthetic  basis  merely.  Beautification  of  our  cities  deserves  encourage- 
ment, but  measures  looking  toward  beautification  must  be  the  result  of 
careful  study  of  the  interests  of  all  persons  aflfected,  so  that  the  total  op- 
eration of  sucJ'fc  measures  will  surely  result  in  gain  to  the  city  as  a  whole. 
It  was  doubtless  this  thought  which  led  the  Legislature  to  require  the 
zoning  ordinances  to  follow  a  well-considered  plan.  It  may  very  well 
be  that  a  well-considered  plan  for  the  city  of  Utica  will  designate 
Pleasant  street,  which  is  adiacent  to  an  extensive  and  beautiful  park, 
as  an  exclusively  residential  section;  but,  until  some  general  plan  is 
adopted,  it  will  be  best  to  allow  development  to  proceed  without  such 
regulation  as  is  here  attempted. 

The  judgment  should  be  affirmed,  with  costs.  All  concur,  KRUSE, 
P.  J.,  in  result  only,  upon  the  ground  that,  even  if  the  ordinance  was 
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valid,  it  does  not  apply  to  a  case  like  this,  where  a  penmt  has  been 
granted  and  the  building  is  in  process  of  constructioa 

DAVIS,  J.,  concurs  in  result  only. 


(201  App.  Dlv.  161) 

JOHN  N.  BENEDICT  CO^  Ino^  v.  MoKEAQE. 

(Supreme  Court,  Appellate  Dlyision,  Third  Department     May  8,  1922.) 

1.  Evidence  ^=:»442(6)— Oral  representationt  oannot  be  set  op.  In  aotioC  oa  con- 

tract, against  expressed  provisions. 

ProYlsion  in  a  contract  for  the  trade  of  aotomobiles,  '*It  is  mutually 
agreed  that  there  are  no  promises,  verbal  understandings,  or  agreements 
of  any  kind  pertaining  to  this  order  not  clearly  specified  in  it,"  precluded 
plaintiff  from  setting  up,  in  an  action  on  contract,  defendant's  oral  repre- 
sentations and  warranties  in  regard  to  the  condition  of  his  automobile, 
collaterally  entered  into. 

2.  Evidence  ^=»434(ll)— False  oral  representations.  Inducing  written  oontrao^ 

may  bo  shown  In  aotioh  of  deceit. 

Provision  in  a  contract  for  the  trade  of  automobiles,  "It  Is  mutually 
agreed  that  there  are  no  promises,  verbal  understandings,  or  agreements 
of  any  kind  pertaining  to  this  order  not  clearly  specified  in  it,"  did  not 
preclude  plaintiff  from  asserting  in  an  action  of  deceit  that  the  contract 
was  induced  by  defendant's  false  oral  representations  as  to  the  condi- 
tion of  his  automobile. 

3.  Fraud  4=9 12— Statements  as  to  condition  of  automobile  held  mere  promises. 

Where  plaintiff  alleged  that  defendant,  in  the  trade  of  automobiles, 
represented  his  car  to  be  in  first-class  condition,,  defendant  was  not 
liable,  where  the  evidence  showed  that  the  representations  were  mere 
promisee  as  to  the  future  condition  of  the  car,  which  was  in  the  process  of 
being  overhauled. 

4.  Fraud  <$=»l3(2)*-IVIi8representatlons,  coupled  with  assertion  of  want  of  per- 

sonal knowledge,  not  actionable. 

Where  defendant  represented  that  the  car  he  traded  was  the  latest 
model,  and  it  appeared  that  the  latest  model  was  put  out  in  the  year 
1918,  while  the  car  delivered  was  put  out  in  the  year  1915,  defendant  was 
not  liable,  where  it  was  undisputed  that  he  told  plaintifTs  agent,  "I 
know  nothing  about  it ;  I  have  never  seen  It,  only  what  I  have  l>een  told." 

5.  Fraud  ^S920— Reliance  on  representations  essential. 

Although  defendant,  in  a  trade  of  automobUes,  misrepresented  the  age 
of  his  car,  plaintiff  cannot  recover,  without  proof  that  he  relied  on  the 
representation  and  was  induced  thereby  to  enter  into  the  contract 

Appeal  from  Trial  Term. 

Action  by  the  John  N.  Benedict  Company,  Inc.,  against  GuiUaume 
R.  McKeage.  From  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.  Judgment  and  order  reversed,  and  new 
trial  granted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Hinman,  Howard  &  Kattell.  of  Binghamton,  for  appellant. 

McManus  &  Buckley,  of  Binghamton  (Peter  J.  McManus,  of  Bing- 
hamton, of  counsel),  for  respondent. 
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HENRY  T.  KELLOGG,  J.  [1,2]  The  plaintiflF  and  the  defend- 
ant entered  into  a  written  contract  whereby  they  agreed  to  trade  second 
hand  automobiles.  The  plaintiff  agreed  to  deliver  to  the  defend- 
ant a  six-passenger  Stutz»  of  the  s^freed  value  of  $2,500.  The  de- 
fendant agreed  to  deliver  to  the  plaintiff  a  Willys-i6iight  roadster 
and  a  four-cylinder  Buick  touring  car  of  the  agreed  value  of  $1,800. 
and  to  pay  in  addition  the  sum  of  $700.  The  cars  were  delivered  and 
the  cash  was  paid  as  provided  in  the  contract.  The  plaintiff  found 
fault  with  the  condition  of  the  Buick  car,  claiming  that  its  condition 
and  character  were  not  as  represented.  The  contract  contained  no 
representations  or  warranties  in  relation  to  any  of  the  cars  therein 
described.    Moreover,  it  expressed  the  following  term: 

'It  Is  mutuaUy  agreed  that  there  are  no  promiseg,  verbal  anderstandlngB,  or 
agreements  of  any  kind  pertaining  to  this  order  not  clearly  specified  in  it." 

This  stipulation  precluded  the  plaintiff  from  setting  up,  in  an  ac- 
tion upon  contract,  oral  representations  or  warranties  collaterally  en- 
tered into.  Chapin  v.  Dobson,  78  N.  Y.  74,  34  Am.  Rep.  512;  Ei^h- 
mie  v.  Taylor,  98  N.  Y.  288.  It  did  not  preclude  it  from  assertmg 
in  an  action  of  deceit,  brought  to  recover  damages  resulting  from  its 
entry  into  the  contract,  that  it  was  induced  to  make  the  contract  by 
the  false  oral  representations  of  the  defendant  as  to  the  condition 
and  character  of  the  Buick  car.  Indianapolis,  P.  &  C.  Ry.  Co.  v. 
Tyng,  63  N.  Y.  653.  Accordingly  the  plaintiff  brought  this  action 
of  deceit. 

[3]  The  complaint  alleged  that  the  defendant,  at  the  time  the  con- 
tract was  made,  falsely  represented  that  the  Buick  car  was  in  good 
running  order  and  mechanically  in  first-class  condition.  The  evidence 
given  by  the  plaintiff  proved  the  exact  opposite  of  these  allegations. 
Willis  D.  Sweet,  the  agent  of  the  plaintiff,  who  made  the  trade,  tes- 
tified to  statements  made  by  the  defendant  as  follows: 

"He  told  me  the  Buick  was  not  In  condition  to  be  delivered  at  that  time, 
because  It  was  being  overhauled  at  that  time.*' 

He  also  testified  that*the  defendant  made  the  following  statement 
to  the  general  manager  of  the  plaintiff : 

"He  told  him  the  Buick  car  was  being  put  In  flrst-olass  running  order ;  that 
every  imrt  that  was  worn  about  the  car  was  being  replaced;  that  the  ear 
was  being  overhauled  and  would  be  put  in  first-class  condition." 

It  is  undisputed  that  the  Buick  was  at  the  time  in  the  process  of 
being  overhauled.  All  the  other  representations,  thus  testified  to,  re- 
lated, not  to  the  condition  of  the  car  as  then  existing,  but  to  the  fu- 
ture condition  of  the  car  as  promised  by  the  defendant.  Not  only, 
therefore,  did  the  plaintiff  by  its  testimony  disprove  its  own  allega- 
tions, but  it  substituted  expectations  for  the  alleged  misrepresenta- 
tions and  thereby  destroyed  its  case.  Taylor  v.  Commercial  Bank, 
174  N.  Y.  181,  66  N.  E.  726,  62  L.  R.  A.  783,  95  Am.  St.  Rep.  564. 

[4]  The  complaint  also  alleged  that  the  defendant  falsely  repre- 
sented that  the  Buick  car  was  the  latest  four-cylinder  Buick  model. 
It  appeared  that  the  then  latest  model  was  manufactured  in  the  year 
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1918,  while  the  car  delivered  was  put  out  in  the  year  1915.  This  con- 
stituted the  only  fact  of  misrepresentation  for  which  the  plaintiff 
might,  if  the  proper  proof  were  forthcoming  and  the  proper  procedure 
were  followed,  have  had  a  verdict. 

There  are  three  reasons  why  the  verdict  obtained  by  the  plaintiff 
may  not  be  supported  on  the  theory  thus  advanced : 

(1)  There  was  no  evidence  that  the  defendant  knew,  had  reason  to 
know,  or  represented  that  he  knew,  the  particular  year  in  which  his 
Buick  car  was  made.  On  the  contrary,  it  is  undisputed  that  the  de- 
fendant stated  to  a  representative  of  the  plaintiff : 

"Mr.  Sweet,  I  know  nothing  about  It  I  have  never  seen  it,  only  what  I 
have  been  told." 

The  defendant  was  therefore  not  open  to  the  charge  that. in  a  legal 
sense  he  deceived  the  plaintiff  as  to  the  age  of  the  car.  Wakeman  v. 
Dalley,  51  N.  Y.  27,  10  Am.  Rep.  551 ;  Daly  v.  Wise,  132  N.  Y.  306, 
30  N.  E.  837,  16  L.  R.  A.  236;  Hadcock  v.  Osmer,  153  N.  Y.  604, 
47  N.  E.  923;  Reno  v.  Bull,  226  N.  Y.  546,  124  N.  E.  144. 

[5]  (2)  There  was  no  proof  that  the  plaintiff  relied  upon  the  rep- 
resentation of  the  defendant  as  to  the  age  of  the  car  and  was  induced 
thereby  to  enter  into  the  contract.  Kountze  v.  Kennedy,  147  N.  Y. 
124,  41  N.  E.  414,  29  L.  R.  A.  360,  49  Am.  St.  Rep.  651. 

(3)  The  trial  judge  erroneously  submitted  to  the  jury,  as  an  issue 
to  be  determined  by  them,  the  question  whether  the  defendant  fraudu- 
lently misrepresented  that  he  would  place  the  Buick  car  in  first-class 
condition.  The  defendant  duly  excepted  to  the  action  of  the  trial 
court  in  leaving  to  the  jury — 

"the  question  of  any  fraud  as  to  the  representations  as  to  the  condition  that 
the  Buick  car  was  to  be  in,  because  It  was  a  mere  promise  as  to  a  future 
condition,  and  not  as  to  a  then  existing  condition." 

For  these  reasons  the  judgment  may  not  be  upheld.  The  judgment 
should  be  reversed,  with  costs  to  the  appellant,  and  a  new  trial  granted 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur;  KILEY,  J.,  with  a 
memorandum. 

KILEY,  J.  (concurring).  I  am  of  the  opinion  that  this  action  can 
be  maintained  upon  the .  pleadings  presenting  the  issues  as  they  arc 
presented  herein.  The  allegation  of  the  complaint  as  to  the  Buick 
car  IS  to  the  effect  that  the  defendant  was  to  put  it  in  first-class  con- 
dition, and  that  it  was  the  latest  four-cylinder  model  Buick,  and  that 
plaintiff  relied  upon  those  representations  in  making  the  contract  that 
was  made  with  the  defendant.  The  defendant  answered  with  a  gen- 
eral denial  of  those  allegations  and  of  all  the  material  allegations  of 
the  complaint,  and  counterclaimed  with  an  allegation  of  misrepresen- 
tation on  the  part  of  the  plaintiff  as  to  the  condition  of  the  Stutz  car, 
with  consequent  damage  to  himself.  The  case  was  tried  and  sub- 
mitted to  the  jury  upon  that  theory,  and  I  see  no  errors  that  militate 
against  the  result,  except  the  refusal  to  charge  as  requested  by  defend- 
ant's counsel,  viz. : 
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"I  request  your  bonor  to  charge  the  Jury  that,  in  case  they  find  the  Stuts 
ear  in  question  was  fairly  worth  only  $2,000  at  the  time  the  trade  was  made, 
then,  if  they  find  that  the  Willys-Knight  was  only  worth  $1,000,  and  the  Buick 
only  $350,  even  then  the  plaintiff  cannot  recover  in  this  case,  because  that 
would  make  a  total  of  $1,000  plus  $350  plus  $700,  which  would  be  2,060." 

This  request  was  formulated  from  evidence  given  by  both  sides  up- 
on the  trial,  and  such  a  solution  would  have  found  support  in  that 
evidence.  The  refusal  was  error,  which  calls  for  a  reversal  of  the 
judgment. 


(118  Misc.  Rep.  6S1) 

VON  LUBKEN  v.  SCHUE88LER. 

(Bronx  County  Court.    May,  1022.) 

Landlord  and  tenant  ^==>200(|i/2)— Energenoy  rent  laws  not  applloable  to  land- 
lord's action  against  tenant  for  breach  of  special  agreement  made  In  settle- 
ment  of  prior  action  for  Increased  rental. 
Where  landlord  discontinued  his  action  for  increased  rent  on  the  mak- 
•  ing  of  a  settlement  with  a  tenant,  in  whidi  the  tenant  agreed  to  pay  a 
spedfled  sum  monthly  for  the  use  and  occupancy  of  the  premises,  the 
landlord,  in  a  subsequent  action  against  the  tenant  for  breach  of  such 
contract,  was  not  required  to  file  a  bill  of  particulars,  as  required  by 
the  emergency  rent  laws  (Laws  1920,  c.  136,  as  amended  by  Laws  1020,  e. 
944)  since  such  subsequent  action  was  not  an  action  under  the  emergency 
rpnt  laws,  but  an  action  for  breach  of  a  sj^cial  agreement  entered  into 
between  the  parties. 

Action  by  Henry  Von  Lubken  against  Frederick  Schucssler.  On 
motion  to  dismiss  complaint.    Denied. 

Mork  &  McKiniry,  of  New  York  City,  for  plaintiff. 
Owen  S.  M.  Tiemey,  of  New  York  City,  for  defendant 

GIBBS,  J.  Plaintiff  has  brought  an  action  for  a  breach  of  an  agree- 
ment made  on  or  about  May  18,  1921,  whereby,  in  consideration  of 
the  plaintiff  discontinuing  a  former  action,  the  defendant  would  pay 
the  sum  of  $70  on  the  1st  of  October,  1921,  and  a  like  sum  on  the  1st 
of  each  month  thereafter  for  the  use  and  occupation  of  certain  prem- 
ises of  the  plaintiff  occupied  by  the  defendant.  The  plaintitf  alleges 
in  his  complaint  that  he  has  performed  all  the  conditions  of  the  said 
agreement  on  his  part,  and  that  the  defendant  has  failed  to  comply  with 
said  agreement,  and  that  there  is  due  and  owing  to  him  the  sums 
mentioned  in  said  agreement. 

Defendant  denies  each  and  every  allegation  in  the  complaint  and  for 
a  first  separate  and  distinct  defense  alleges : 

"That  the  alleged  agreement  referred  to  in  the' complaint  is  oppressive  and 
unjust,  and  that  the  rent  demanded  is  unjust,  unreasonable,  and  oppressiye." 

Defendant  has  moved  for  an  order  dismissing  the  complaint,  on  the 
ground  that  the  plaintiff  has  failed  to  file  a  bill  of  particulars.  Plain- 
tiff contends  that  this  is  not  an  action  which  comes  within  the  emer- 
gency rent  laws  (Laws  1920,  c.  136,  as  amended  Laws  1920,  c.  944), 
and  the  defendant  is  not  entitled  to  the  relief  asked  for. 

It  is  conceded  by  both  parties  that  the  plaintiff  instituted  an  action 
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to  recover  an  increased  rental  from  the  defendant  prior  to  May  18, 
1921 ;  that  while  the  action  was  pending  the  attorneys  for  the  respec- 
tive parties  entered  into  an  agreement  which  reads  as  follows : 

"No  increase  of  rent  ttll  Oct,  1921;  commencing  Oct.,  1921,  tenants  pay  $15 
increase  over  Sept.  30,  1920,  per  month  from  said  date  to  Jan.  1,  1922. 

"If  taxes  for  1922  are  increased  over  1921,  tenants  agree  to  pay  propor- 
tionate psLT)^  of  increase  of  taxes  over  1921. 

"If  taxes  are  not  increased,  rent  to  be  at  same  rates  .as  from  Oct,  1921, 
tiU  Oct.,  1922.    Necessary  repairs  to  be  made. 

"Settlement  not  to  go  in  effect  till  Oct.  1,  1921.  Cases  to  be  adjourned  to 
8d  Mon.  in  Oct,  1921.  Mork    &    Baum 

"Owen  S.  M.  Tiemey, 

"5/18—21.  Attorney  for  Twiants, 

"No  costs.  S.  Mork." 

It  appears  from  the  complaint  that  on  the  1st  of  October,  1922,  the 
plaintiflF  demanded  the  sum  set  forth  in  the  above  agreement  of  the 
defendant,  and  that  the  defendant  refused  to  comply  with  his  demand, 
and  has  since  refused  to  make  the  payments  set  forth  in  the  agree- 
ment The  plaintiff  does  not  seek  to  recover  the  fair  and  reasonable 
value  for  the  use  and  occupation  of  the  premises  in  which  the  defend- 
ant resides,  but  for  the  breach  of  a  special  agreement  entered  into  by 
the  parties  with  full  knowledge  of  the  existing  conditions,  and  with  the 
further  consideration  that  the  plaintiff  discontinue  the  pending  ac- 
tion without  costs.  f 

I  do  not  believe  that  the  Legislature  intended  that  a  tenant  could  in- 
voke the  aid  of  the  emergency  rent  laws  in  a  case  such  as  the  one  at 
bar.  Defendant  is  not  entitled  to  a  bill  of  particulars,  as  required  by 
that  legislation. 

Accordingly  the  motion  to  dismiss  the  complaint  is  denied.  Settle 
order  on  notice.    Ordered  accordingly. 


<118  Misc.  Rep.  699) 

In  re  DENEMARK. 

(Oneida  CJounty  Court.     May.  1922.) 

1.  Intoxicating  liquors  ^=»25l— Use  of  father's  automobile  for  "bootlegglns"  held 

to  Justify  seizure  and  sale,  though  father  claimed  that  he  had  no  knowledge 
thereof. 

Where  owner  of  automobile  loaned  it  to  his  son,  who  used  it  for  "bootr 
legginj?*'  at  about  2  o'clock  in  the  mominK,  that  the  owner  did  not  know 
of  such  use  was  not  good  cause  why  it  should  not  be  sold,  under  Code  Gr. 
Proc.  §  802-b,  subd.  5,  providing  for  the  seizure  and  sale  at  public  auction 
of  vehicle  used  in  the  iHegal  transportation,  "unless  good  cause  to  the 
contrary  is  shown  by  the  owner." 

2.  Intoxloating  liquors  ^s»25 1— Burden  of  proving  good  oauso  why  tutomobllo 

used  In  Illegal  transportation  of  liquor  should  not  be  sold  is  on  ownor. 

Under  Code  Cr.  Proc.  {  802-b,  subd.  5,  providing  for  the  seisure  and  sale 
dt  public  auction  of  a  vehicle  used  for  the  illegal  transportation  of  liquor, 
"unless  good  cause  to  the  contrary  is  shown  by  the  owner,"  the  burden 
establishing  the  good  cause  to  the  contrary  is  on  the  owner. 

Application  by  Morris  Denemark  for  an  order  requiring  the  Sheriff 
of  Oneida  County  to  return  to  him  a  Ford  truck,  which  had  been 
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seized  on  a  claim  tfiat  it  was  engaged  in  the  illegal  tranq>ortation  of  ii>- 
toxicatiog  liquor.   Application  denied^  with  directions. 

Lee,  Dowling  &  Brennan,  of  Utica,  for  the  motion. 
William  R.  Lee,  Dist.  Atty.,  of  Utica,  opposed. 

HAZARD,  J.  In  the  early  hours  of  the  morning  of  July  8,  1921, 
several  deputy  sheriffs  of  this  county  apprehended  a  party  of  several 
young  men  as  they  were,  with  the  aid  of  the  truck  in  question,  about 
to  deliver  some  liquor  at  a  saloon  in  this  city.  In  the  melee  which  en- 
sued two  men  were  killed,  one  of  theparty  engaged  in  transporting  the 
liquor,  and  one  a  deputy  sheriff.  The  autom<5>ile  truck  in  question 
was  seized  by  the  sheriff  and  has  been  in  his  custody  ever  since.  This 
application  is  made  on  the  part  of  the  father  of  the  young  man,  who 
was  the  driver  of  the  truck.  The  young  man  himself  received  several 
bullet  wounds,  and  subsequently  pleaded  guilty  in  this  court  to  illegally 
transporting  intoxicating  liquors,  and  received  the  maximum  penalty^ 
a  fine  of  $500. 

His  father  now  makes  this  application,  setting  forth,  and  I  may  say 
proving  to  my  satisfaction,  that  he  was  the  owner  of  the  truck  in  ques- 
tion,  and  asking  that  an  order  may  be  made  requiring  the  sheriff  to- 
deliver  it  to  him.  The  application  is  founded  upon  the  theory  that  the 
truck  was  only  loaned  to  the  son,  Nathan  Denemark,  who,  he  says,- 
"was  engaged  in  the  buying  and  selling  of  produce  and  had  access  to- 
the  garage,  1302  Bleecker  street,  where  the  said  truck  was  kept,  and" 
had  permission  to  use  said  truck  for  his  said  business ;  *  *  *  that 
your  petitioner  had  no  knowledge  or  information  that  the  said  tmclc 
was  being  used  for  the  transportation  of  intoxicating  liquors  in  viola* 
tion  of  the  laws  of  the  United  States  or  the  state  of  New  York." 

[1]  The  truck  and  its  cargo  of  liquor  was  seized,  and  the  truck  is 
detained  by  virtue  of  the  provisions  of  section  802-b  of  the  Code  of 
Criminal  Procedure,  and  paragraph  5  thereof  contains  that  part  of  the 
procedure  which  we  are  interested  in.  It  is  provided  that,  where  liq- 
uors are  being  illegally  transported,  the  peace  officer  shall  seize  the 
same,  together  with  the  vehicles  in  which  the  same  are  being  trans- 
ported, "and,  unless  good  cause  to  the  contrary  is  shown  by  the  owner,^ 
shall  order  a  sale  by  public  auction  of  the  property  seized."  The  ques- 
tion is  thus  presented  squarely  as  to  whether  a  claimant  as  the  owner 
of  a  vehicle,  who  shows  that  he  loaned  it  to  what  is  known  as  "a  boot- 
legger," may,  upon  making  a  claim  of  a  lack  of  guilty  knowledge  of 
the  bootlegging  operations,  thereby  entitle  himself  to  exemption  from- 
that  provision  of  the  law  which  exacts  a  forfeiture  of  the  vehicle  used 
in  the  illicit  transportation. 

I  may  say  at  the  outset  that,  if  this  construction  of  the  law  is  to  be 
accepted,  it  will  in  effect  nullify  the  provision  of  law  in  question,  as 
any  person  engaged  in  the  business  of  bootlegging  could  doubtless  find 
an  accommodating  friend  or  relative  who  would  loan  him  a  car  for 
some  perfectly  innocent  purpose,  and  he  could  then  proceed  with  safe- 
ty to  use  it  for  the  real  purpose.  It  would  be  impossible  in  practically 
every  case,  as  it  is  in  this  one,  to  prove  the  guilty  Imowledge  in  the 
mind  of  the  owner,,  or  of  the  alleged  owner.    No  attempt  is  mado  to^ 
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do  so  in  this  case.    However,  it  is  a  fact  that  the  claimant's  son  was  , 

engaged  and  apprehended,  as  above  outlined,  at  an  hour  approaching  : 

2  o'clock  in  the  morning,  a  fact  which  one  would  think  might  have  led 
the  claimant  to  suppose  that  there  was  some  doubt  about  lus  son  being 
"engaged  in  buying  and  selling  produce." 

[2]  It  seems  to  me  that,  by  the  dear  wording  of  the  statute,  the 
burden  of  proof  in  establishing  "good  cause  to  the  contrary**  is  cast 
upon  the  owner,  and  the  question  is  as  to  whether  he  has  met  that 
burden.  It  must  be  kept  in  mind  that  the  infraction  of  the  law  for 
which  the  yoimg  man  was  apprehended  was  not  a  trivial  or  casual  one. 
It  was  not  like  a  case  of  the  transportation  of  a  bottle  or  two  of  liq- 
uor, for  home  consumption,  by  some  citizen  suffering  from  real  or 
fancied  thirst  The  freight  of  the  truck  was  a  large  barrel  of  alcohol, 
and  its  destination  was  an  illicit  saloon.  It  was  a  clear  case  of  pro- 
fessional bootlegging,  of  deliberate  IsTw-breaking,  unfortunately  ac- 
companied by  the  loss  of  two  lives  as  a  direct  result  of  the  lawlessness. 
Under  the  circumstances  of  this  case,  I  do  not  fed  that  I  can  reach 
the  conclusion  that  the  claimant  has  met  the  burden  of  proof  of  show- 
ing "good  cause"  why  the  law  should  not  take  its  usual  course  and  the 
prescribed  penalties  be  imposed. 

The  only  case  which  has  been  dted  in  favor  of  the  daimant  is  that 
of  State  V.  One  Hudson  Cabriolet'  Automobile,  116  Misc.  Rep.  399, 
190  N.  Y.  Supp.  481  r  The  case  is  more  or  less  in  point,  but  I  do 
not  feel  that  it  is  or  should  be  authoritative.  It  is  illustrative  of  the 
length  to  which  some  courts  will  go  in  an  apparent  effort  to  throw  the 
protection  of  the  laws  and  the  Constitution  around  law-breakers.  It 
is  my  own  idea  that  nobody  has  a  right  to  deliberately  break  the  law, 
and  that  it  is  absurd  to  hold  that  a  peace  officer  has  no  right  to  appre- 
hend one  so  engaged,  when  he  is  caught  in  the  act  and  "with  the  goods 
on  him."  I  do  not  think  that  the  Constitution,  or  the  laws,  either,  were 
designed  to  throw  a  mantle  of  protection  around  law-breakers  and 
criminals,  and  I  shall  never  hold  to  that  effect,  unless  compelled  to  do 
so  by  controlling  authority. 

The  application  will  therefore  be  denied,  and  the  sheriff  directed 
to  proceed  with  the  sale  of  the  truck  in  question,  according  to  the 
provisions  of  the  law. 

Ordered  accordingly. 

=  t 

TICKNER  V.  MESEL. 

(Chautauqua  County  Court  July  81,  1022.) 

I.  Evidence  ^s>343( I)— Copies  of  Instruments,  admissible  under  statute  to  prove 
flllng,  held  improperly  admitted  to  prove  ownership. 

A 8  I-rlen  Lrtw,  S  237,  provides  copies  of  original  instruraenta  properly 
certified  by  the  officer  with  whom  the  same  are  filed,  will  be  .received  In 
evidence  only  to  prove  such  instruments  were  received  and  filed*  copies  of 
chattel  mortgages  alleged  to  have  been  filed  were  inadmissible  to  sustain 
plaintiff's  contention  that  goods  were  sold  to  him  by  defendant  under  mis- 
representation as  to  ownership,  where  no  reason  was  offered  for  not 
producing  the  originals. 
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2.  Justices  of  the  peace  ^==>  1 90— Appellate  court  may  order  aew  trial  l^efore  an- 

other Justice. 

Under  Justice  CJourt  Act,  8  451,  the  appellate  court  may,  on  its  reversal 
of  the  judgment,  order  a  new  trial  before  another  justice  of  the  same 
county,  designated  in  the  order,  and  at  a  time  and  place  specified  therein. 

3.  Costs  ^s»243— Appellate  court,  reversing  Judgment  and  ordering  new  trial, 

may  direct  costs  and  disbursements  to  abide  event. 

Under  Justice  Court  Act,  S  452,  the  appellate  court  may,  on  its  reversal 
of  the  Judgment  and  ordering  a  new  trial,  direct  that  costs  not  to  exceed 
$30  and  disbursements  of  the  appeal  shall  abide  the  event  of  the  new  trial. 

Appeal  from  Justice  Court. 

Action  by  Ernest  H.  Tickner  against  Ernest  Mesel.  From  a  judg- 
ment for  plaintiff,  defendant  appals.  Reversed,  and  new  trial  or- 
dered. 

Van  Vlack  &  Bargar,  of  Jamestown,  for  appellant. 
Richard  A.  Hall,  of  Cherry  Creek,  for  respondent, 

OTTAWAY,  J.  The  plaintiff  brings  an  action  to  recover  the  value 
of  certain  goods,  wares,  and  merchandise  furnished  the  defendant 
upon  alleged  fraudulent  misrepresentations  as  to  ownership  of  prop- 
erty and  freedom  from  liens  and  inctunbrances.  To  sustain  his  con- 
tention,  the  plaintiff,  over  the  objection  and  exception  of  the  defend- 
ant, introduced  in  evidence  certified  copies  of  certain  chattel  mortgages- 
alleged  to  be  filed  in  certain  town  clerks*  offices.  These  papers  were 
admitted  without  the  production  of  the  originals,  without  explanation 
of  their  nonproduction,  and  without  proving  the  defendant's  signa- 
ture. No  evidence  was  given  as  to  the  amount  due  upon  these  mort- 
gtges  at  the  time  of  the  alleged  misrepresentations. 

[1]  Section  237  of  the  Lien  Law  (Consol.  Laws,  c.  33)  provides 
that  copies  of  original  instruments,  properly  certified  by  the  officer 
with  whom  the  same  is  filed,  will  be  received  in  evidence,  but  only 
for  the  purpose  of  proving  that  such  instruments  were  received  and 
filed.  Following  Maxwell  v.  Inman,  42  Hun,  265,  and  Bissell  v. 
Pearce,  28  N.  Y.  253,  the  appellate  court  is  obliged  to  reverse  the 
judgment  rendered  in  justice  court  as  being  without  evidence  to  sus- 
tain the  position  of  the  plaintiff. 

[2, 3]  Under  sections  451  and  452  of  the  Justice  Court  Act  of  the 
state  of  New  York,  (Laws  1920,  c.  937),  the  court  reverses  the  judg- 
ment of  the  Justice  Court,  and  orders  a  new  trial  before  H.  A.  Da- 
mon, Justice  of  the  Peace  of  the  town  of  Cherry  Creek,  said  trial  to  be 
heard  at  the  office  of  the  said  H.  A.  Damon  in  the  town  of  Cherry 
Creek;  on  the  2d  day,  of  August,  1922,  at  10  o'clock  a.  m.  Costs 
amounting  to  $30  and  disbursements  of  appeal  to  the  defendant  to 
abide  the  event  of  the  new  trial  ordered  herein. 

^s»FDr  oUor  cams  mo  nine  topic  A  KBY-NVMBBR  in  all  Ksy-Numberod  Digests  A  Ind«ZM 
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(118  Misc.  Bep.  652) 

In  re  IROQUOIS  BEVERAGE  CO.,  Ine. 

(Erie  County  Court.    April,  1922.) 

1.  Statutes  <S=>226— Court  must  be  guided  to  some  extent  by  Bankruptcy  Law 

In  considering  questions  under  assignments. 

In  view  of  the  radical  revision  in  1914  of  the  Debtor  and  Creditor  Law, 
in  order  to  make  It  conform  as  nearly  as  possible  to  the  present  Bank- 
ruptcy Act  (U.  S.  Comp.  St.  a  9585-9666)  the  court,  in  considering  ques- 
tions arising  under  an  assignment  for  the  benefit  of  creditors,  must  be 
guided  to  some  extent  by  the  law  and  practice  in  the  bankruptcy  court. 

2.  Assignments  for  benefit  of  creditors  «s»224--8tatement>  In  affidavit  for  order 

to  examining  witnesses,  that  Inventory  does  not  set  forth  all  of  assignor's  ••• 
sets,  Justifies  an  order. 

A  statement,  in  the  affidavit  on  which  an  order  for  examination  of 
witnesses  was  granted,  "that  the  inventory  and  account  above  referred 
to  do  not  set  forth  all  the  assets  of  the  said  assignor,"  the  assignment 
being  for  the  benefit  of  creditors,  was  alone  enough  to  Justify  the  court  in 
ordering  an  examination  as  to  the  truth  of  such  statement. 

3.  Assignments  for  benefit  of  creditors  ^s>224— Objection  that  order  was  voM, 

because  authorizing  examination  of  unnamed  witnesses,  Is  untenable,  there 
being  no  attempt  to  examine  such. 

An  examination  of  witnesses  pursuant  to  an  order  should  be  confined 
to  witnesses  named  in  the  moving  papers,  and,  there  being  thus  fftr  no 
attempt  to  examine  any  witness  not  named  therein,  an  objection  that  the 
order  was  void,  because  it  authorized  the  examination  of  unnamed  wit- 
nesses, Is  untenable. 

4.  Assionments  for  benefit  of  creditors  ^s»224— Court's  power,  under  Debtor  and 

Creditor  Law,  to  require  production  of  books  and  papers,  is  very  broad,  If 
not  unlimited. 

The  court's  power,  under  Debtor  and  Creditor  Law,  |  16,  which  el^ 
pressly  authorizes  the  production  of  all  books  and  papers  for  examination, 
is  very  broad,  if  not  unlimited. 

5.  Assignments  for  benefit  of  creditors  ^s»224— Objection  that  order  for  exami- 

nation of  witnesses  was  ex  parte,  made  after  part  of  hearing-  had  been  had, 
cannot  be  sustained. 

An  objection  that  an  order  for  examination  of  witnesses  was  granted 
ex  parte,  and  was  made  returnable  in  less  than  five  days,  without  show- 
ing any  particular  reason  therefor,  is  not  valid,  where  not  raised  until 
after  the  examination  had  been  had,  and  considerable  evidence  produced 
to  show  grounds  for  reforming  the  inventory  and  schedules. 

6.  Assignments  for  benefit  of  creditors  ^s>224— Failure  of  assignees  attorney  to 

move  to  vacate  order  of  reference  until  after  examination  of  wttnessos  hold 
answer  to  objections  raised  In  moving  papers. 

Where,  on  the  same  day  that  a  domestic  corporation  made  a  general 
assignment  for  the  benefit  of  creditors,  the  as^gnee  obtained  an  order 
permitting  him  to  continue  the  business  for  60  days,  and  in  due  time 
filed  his  inventory  and  schedules  of  assets  and  liabilltleB,  and  dn  the 
return  day  of  an  order  requiring  interested  parties  to  Qhow  cause  why  a 
sale  of  the  assets  should  not  be  had,  their  objections  to  such  course  in 
advance  of  appraisal  of  assets  by  a  competent  and  disinterested  board 
was  sustained,  an  appraiser  appointed,  and  on  the  same  day  a  stockholder 
obtained  an  order  ex  parte  appointing  a  referee  to  examine  certain  wit- 
nesses, and  three  days  before  the  day  set  therefore  the  assignee's  attorney 
obtained  an  order  modifying  the  first  order,  and  limiting  the  scope  of  the 
examination  to  matters  only  in  the  aid  of  the  administration  of  the 
assignment,  and  the  examination  was  had  pursuant  to  both  orders,  held, 
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an  N.T.8.) 
tbat  amigziee'9  attorney's  failure  to  moye  to  Tacate  the  order  of  refer- 
ence until  after  the  examination  of  the  witnesses  was  a  good  answer  to 
all  objections  raised  in  the  moving  papers  on  such  motion. 

In  the  matter  of  the  general  assignment  of  the  Iroquois  Beverage 
Company^  Inc.,  to  Bdward  Beck  for  the  benefit  of  creditors.  On 
motion  to  set  aside  order  for  examination  of  witnesses.  Motion  de- 
nied. 

Charles  J.  Deckop  and  Edward  J.  Garono,  both  of  Buffalo,  for  the 
motion. 

James  A.  Magoffin  and  Edward  I^  Jdlinek,  both  of  Buffalo,  op- 
posed. 

NCX)NAN,  J.  On  March  16,  1922,  the  Iroquois  Beverage  Com- 
pany, Inc.,  a  domestic  corporation,  made  an  assignment  for  the  benefit 
of  creditors  to  Edward  Beck,  who,  on  the  same  day,  secured  an  or- 
der of  this  court  permitting  him  to  continue  the  business  of  the  as- 
signor for  60  days.  In  due  time  the  assignee  filed  his  inventory  and 
schedules,  showing  assets  of  a  nominal  or  book  value  of  $798,675.08, 
but  having  an  actual  value,  estimated,  of  $492,483.36,  and  liabilities 
amounting  to  $429,455.71.  ^ 

On  March  25,  1922,  the  attomejr  for  the  assignee  obtained  an  or- 
der, returnable  April  6,  1922,  requiring  the  interested  parties  to  show 
cause  why  a  sale  of  the  assets  should  not  be  had.  On  the  return  day, 
interested  parties  objected  to  having  a  sale  before  an  appraisal  of  the 
assets  had  been  made  by  a  competent  and  disinterested  board.  The 
objection  was  sustained,  appraisers  appointed^  and  the  hearing  on  the 
motion  held  generally. 

On  April  6,  1922,  the  attorney  for  Philip  G.  Schaefer,  a  stockhold- 
er of  the  assignor,  obtained  an  ex  parte  order  appointing  a  referee 
to  examine  certain  witnesses  on  April  11,  1922.  On  April  8,  1922, 
an  ex  parte  order  was  granted  upon  the  application  of  the  attorney 
for  the  assignee,  modifying  the  first  order  by  confining  and  limiting 
the  examination  of  the  witnesses  to  matters  only  in  aid  of  the  admin- 
istration of  the  assignment,  and  pursuant  to  said  orders  the  witnesses 
were  examined  before  the  referee,  the  attorney  for  the  assignee  appear- 
ing for  the  witnesses.  On  April  12, 1922,  the  attorney  for  the  assignee 
served  a  notice  of  motion  on  the  attorneys  for  the  interested  parties 
for  an  order  vacating  the  said  order  of  reference  to  examine  witnesses 
on  several  grounds  stated  in  the  notice  of  motion. 

[1]  In  considering  the  questions  raised,  the  court  is  hampered  by 
the  fact  that  few  assignments  have  been  made  since  the  passage  of 
the  federal  Bankruptcy  Act  of  1898,  and  consequently  most  of  the 
decisions  of  the  state  courts  are  over  20  years  old  and  of  doubtful  val- 
ue, because  of  subsequent  changes  irt  the  law.  The  Debtor  and  Credi- 
tor Law,  taken  largely  from  the  Revised  Statutes  and  the  Code  of  Civil 
Procedure,  became  chapter  12  of  the  Consolidated  Laws  in  1909,  and 
then  there  was  a  radical  revision  of  the  same  in  1914,  to  make  it  con- 
form, as  nearly  as  possible,  to  the  federal  Bankruptcy  Act  (U.  S. 
Compw  St  §§  9585-9656),  so  that  I  am  now  of  the  opinion  that  we 
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must  be  guided  to  some  extent  by  the  law  and  practice  of  tjie  bank- 
ruptcy court 

Under  the  present  law  the  power  of  the  court  over  the  assignee 
and  the  assigned  estate  is  ample  and  complete.  Subdivision  9  of  sec- 
tion 15  empowers  the  court — 

**T<y  examine  the  parties  and  witnesses  on  oath  In  relation  to  the  assign- 
ment and  accounting  and  all  matters  connected  therewith  and  to  compel  their 
attendance  for  that  purpose  and  their  answers  to  questions^  and  the  produc- 
tion of  books  and  papers." 

And  section  16  reads. 

"The  Judge  may  also,  at  any  time,  on  petition  of  the  assignee  or  OMff  partu 
interested,  order  the  examination  of  witnesses  and  the  production  of  any 
books  and  papers  by  any  party  or  icitneas  before  him  or  before  a  referee 
appointed  by  him  for  such  purpose,  or  before  the  assignee  who  shall  have 
power  to  administer  oaths»  compel  the  attendance  of  witnesses,  and  produc- 
tion of  books,  records  and  papers  by  the  Issnance  of  subpoena,  and  the  evi- 
dence so  taken  ♦  ♦  ♦  may  be  used  in  evidence  by  any  creditor  or  as- 
signee in  any  action  or  proceeding  then  pending,  or  which  may  hereafter  be 
instituted.    •    •    ♦" 

The  provisions  of  the  federal  Bankruptcy  Act  are  very  similar. 

"A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt,  or 
creditor,  by  order  require  any  designated  person,  including  the  bankrupt 
and  his  wife,  to  appear  in  court  or  before  a  referee  or  the  Judge  of  any  state 
court,  to  be  examined  concerning  the  acts,  conduct,  or  property  of  a  bank- 
rupt whose  estate  is  in  process  of  administration  under  this  act."  U.  S.  Ck>mp. 
St.  §  9605. 

Under  this  act  examinations  are  ordered  upon  "application,"  and 
no  formal  practice  has  been  established.  To  get  the  desired  informa- 
tion with  the  least  formality  seems  to  be  the  policy  of  the  Bankruptcy 
Law,  and  I  think  the  state  courts  should  follow  a  like  practice. 

[2]  The  attorney  for  the  assignee  Urges,  as  his  first  objection,  that 
the  moving  papers  are  insufficient  upon  their  face.  I  cannot  agree 
with  him.    The  moving  affidavit  alleges : 

"That  the  inventory  and  accounts  above  referred  to  do  not  set  forth  alL 
the  assets  of  the  said  assignor/' 

This  assertion  alone  is  enough  to  justify  the  court  in  ordering  an 
examination  as  to  the  truth  of  such  statement.  There  is  no  better 
time  to  get  such  information. 

[3]  As  to  the  second  objection,  that  the  order  is  void,  because  it 
authorizes  the  examination  of  unnamed  witnesses,  is  not  tenable,  be- 
cause no  attempt  has  been  made  thus  far  to  examine  any  one  not 
named  in  the  moving  papers,  and  the  examination  should  be  confined 
to  those  named  in  the  moving  papers. 

[4]  As  to  tbe  third  objection,  section  16  expressly  authorizes  the 
production  of  all  books  and  papers  for  examination,  so  that  the  pow- 
er of  the  court  for  such  purpose  is  very  broad  if  not  unlimited. 

[5,6]  The  fourth  obj'ection,  that  the  order  was  granted  ex  parte 
and  was  returnable  in  less  than  five  days,  without  showing  any  par- 
ticular reason  therefor,  is  not  valid  at  this  time,  because  it  was  not 
raised  until  after  the  examination  had  been  had,  and  considerable  evi* 
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dence  produced  to  show  grounds  for  reforming  the  inventory  and 
schedules,  and  the  failure  to  apply  for  an  order  vacating  the  order  for 
the  examination  of  \^itnesses  until  after  an  examination  had  been  held 
is  a  good  answer  to  all  the  objections  raised  in  the  moving  papers. 

I  think  that  the  best  resurts  will  be  obtained  by  making  our  prac- 
tice conform  as  nearly  as  possible  to  the  bankruptcy  court  'prc^ctice, 
'  which  is  very  liberal  in  r^ard  to  the  examination  of  witnesses  dur- 
ing the  administration  of  the  bankrupt  estate. 

The  motion  to  dismiss  the  order  for  examination  of  witnesses  is 
denied,  without  costs,  and  an  order  may  be  entered  accordingly. 

Oixlered  accordingly. 


018  Misc.  Bep.  740) 

PEOPLE  V.  BARBER. 

(Court  of  General  Sessiona,  New  York  County.    June,  1922.) 

1.  Criminal  law  ^s»507(9)— Aflaat  not  an  aooomplioo  of  defendant  ohamed  with 

liaving  proottrad  toim  to  sign  faUa  atHdavit^  aalesa  he  eigned  with  iinowledge 
of  Its  contenta. 

In  prosecution  for  subornation  of  perjury,  In  which  defendant  waa 
charged  with  having  prpcured  a  certain  person  to  sign  and  swear  to  a 
false  attidayitt  snch  person  was  an  accomplice,  whose  testimony  required 
corroboration,  if  he  had  signed  the  afiidavlt  knowing  it  to  be  false,  bqt 
was  not  an  accomplice.  If  lie  had  signed  it  in  ignorance  of  its  contents. 

2.  Indictment  and  Information  ^=>IO~Te8tlmotty  before  grand  Jury  held  to  war- 

rant return  of  Indictment  oharging  subornation  of  perjury. 

Uncorroborated  testimony,  taken  in  the  Magistrate's  Court  and  read 
before  the  grand  Jury,  under  Code  Cr.  Proc.  H  8,  221-b,  because  witness 
couid  not  be  found  within  the  Jurisdiction,  that  the  accused  procured  him ' 
to  sign  a  false  affidavit  in  ignorance  of  the  contents  and  without  knowl- 
edge of  falsity  thereof,  where  not  contradicted  by  the  accused  before  the 
grand  Jury,  held  to  warrant  return  of  indictment  for  subornation  of  per- 
jury, in  view  of  section  258. 

Peter  Barber  was  indicted  for  subornation  of  perj'ury.  On  motion 
to  dismiss  indictment,  made  after  an  inspection  of  the  grand  jury 
minutes.    Motion  denied. 

Joab  H.  Banton,  Dist.  Atty.,  of  New  York  City  (Felix  C.  Benvenga, 
of  New  York  City,  of  counsel),  for  the  People. 
Caesar  B.  F.  Barra,  of  New  York  City,  for  defendant 

NOTT,  J.    This  defendant  was  indicted  for  subornation  of  perjury,* 
in  that  he  procured  one  Valente  to  falsely  swear  that  he  had  served  a 
summons  in  a  civil  action  upon  one  Sirio ;  the  present  defendant  being 
the  plaintiff  in  that  civil  action^ 

Proof  having  been  offered  to  the  grand  jury  that  Valente  could  not 
be  found  within  the  jurisdiction,  his  testimony  taken  in  the  Magistrate's 
Court  was  read  before  the  grand  jury,  pursuant  to  sections  8  and  221-b 
of  the  Code  of  Critrwnal  Procedure.  According  to  that  testimony 
Valente  informed  the  defendant  that  he  was  unable  to  serve  Sirio  and 
thereafter  the  defendant  procured  him  to  si^  and  swear  to  an  affidavit 
without  reading  the  contents  to  him,  or  letting  him  know  what  they 
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were,  and  he  swore  that  he  was  in  ignorance  that  he  had  ever  signed  an 
affidavit  of  service  upon  Sirio. 

[1]  If  Valente  knowingly  signed  said  affidavit,  he  is  an  accomplice 
of  the  defendant,  and  his  testimony  required  corroboration ;  but,  if  he 
signed  in  ignorance  of  the  contents,  and  without  perjurious  intent,  then 
he  is.  not  an  accomplice,  and  no  corroboration  of  his  testimony  as  such 
is  required.  Upon  the  testimony  before  the  grand  jury,  it  is  a  ques- 
tion of  fact  whether  or  not  he  was  an  accomplice,  which  should  be 
left  to  the  jury. 

[2]  The  further  point,  however,  is  raised  that,  even  if  he  were  not 
an  accomplice,  there  is  only  his  oath  against  that  of  the  defendant  on 
the  fact  that  he  informed  the  defendant  that  he  had  not  served  Sirio, 
and  that  the  defendant,  therefore,  knew  that  the  affidavit  was  false,  and 
that  it  is  a  well-known  principle  of  law  that  upon  a  trial  for  perjury 
there  must  be  more  than  an  oath  against  oath. 

While  that  contention  may  involve  a  serious  question  on  the  trial  of 
the  action,  it  has  no  application  to  the  proceeding  before  the  grand  jury, 
for  the  reason  that  the  defendant  did  not  appear  and'was  not  sworn 
there.  Section  258  of  the  Code  of  Criminal  Procedure  provides  as 
follows : 

"The  grand  Jury  ought  to  find  an  indictment,  when  aU  the  evidence  before 
them,  taken  together,  is  such  as  in  their  judgment  would,  If  unexplained  or 
uncontradicted,  warrant  a  conviction  by  the  trial  jury." 

The  grand  jury,  therefore,  were  bound  in  weighing  the  evidence  to 
assume  that  it  would  be  uncontradicted,  in  which  case  it  would  not  be 
a  question  of  oath  against  oath. 

The  motion,  therefore,  is  denied. 

Ordered  accordingly. 


(U8  Misc.  Bep. 

O'BOYLE  V.  PENNSYLVANIA  R.  R.  CO. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Brooklyn,  Fifth  Dis- 
trict.   May,  1922.) 

1.  Towage  ^s»2— Railroad  Administration's  notice  at  to  ooadltlons  under  whieii 

it  would  accept  boats  for  tow  held  effective  after  tlie  taking  effect  of  Trans, 
portatloa  Act  of  1920;  ''regulations  and  practices." 

Notice  by  United  States  Railroad  Administration  to  lighterage  and 
transportation  company,  stating  conditions  under  which  it  would  accept 
boats  for  towage,  field  effective  after  Transportation  Act  Feb.  28,  ld20 
took  effect,  as  a  notice  of  the  conditions  on  which  a  railroad  would  accept 
work  to  be  performed  by  its  tugs,  in  view  of  section  208(a),  continuing  in 
force  and  effect  all  rates,  fares,  charges,  "regulations  and  practices." 

2.  Towage  (e=s>3— Conditions  Imposed  by  Railroad  Administration  as  to  towage 

presumed  to  have  been  agreed  to  by  ordering  railroad  to  tow  barge  witlioot 
making  refusal  to  agree  to  conditions  a  part  of  order. 

Where  the  United  States  Railroad  Administration,  in  letter  to  lighter- 
age and  transportation  company,  stated  the  conditions  under  which  it 
would  accept  boats  for  tow,  and  the  company,  in  reply  to  the  Railroad  Ad- 
ministration, refused  to  agree  to  the  stated  conditions,  the  company,  by 
failure  to  make  its  refusal  to  agree  to  such  conditions  a  part  of  its  onler 
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to  a  railroad  to  tow  Us  barge,  la  presnined  to  liaTe  accepted  tbe  condi- 
tions and  to  have  waived  objections  thereto. 

Action  by  Joseph  O'Boyle  against  the  Pennsylvania  Railroad  Com- 
pany. Submission  of  controversy  on  an  agreed  statement  of  facts. 
Judgment  of  dismissal. 

Macklin,  Brown,  Purdy  &  Van  Wyck,  of  New  York  City  (Wil- 
liam Van  Wyck,  of  New  York  City,  of  counsel),  for  plaintiff. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (H.  H. 
Breland,  of  New  York  City,  of  counsel),  for  defendant. 

LAW,  J,  On  or  about  June  10,  1919,  plaintiff  received  the  follow- 
ing letter: 

'^United  States  Bailroad  Administration, 

"W.  6.  McAdoo,  Director  General  of  Railroads,  Pennsylvania  Bailroads — 

Eastern  Idnee. 

*'Offlce  I\>ot  of  Cortlandt  Street. 

"New  York,  N.  T.,  June  9,  1019. 

'^Gentlemen:  We  beg  to  inform  yon  that  it  has  become  necessary  for  ns 
to  cease  being  responsible  for  Tessels  while  in  tow  of  our  tugs.  On  and  after 
September  10,  1918,  the  following  conditions  will  apply  to  all  work  accepted 
and  performed  by  tugs  owned,  employed,  or  chartered  by  the  Pennsylvania 
Railroad  Company: 

''All  towing  is  done  at  the  risk  of  the  tow.  Neither  we  nor  the  tugs  em- 
ployed in  the  service  nor  the  owners  shall  be  responsible  for  any  damage  done 
to  the  tow  through  negligence,  and  the  masters  and  crews  of  tugs,  in  the  per- 
formance of  the  towage  service,  iShall  become  the  servants  of  and  identified 
with  the  vessel  or  the  craft  towed,  whether  singly  or  with  other  vessels  owned 
by  you  and  in  possession  of  charterers,  and  to  the  shifting  of  vessels  in  and 
around  piers  and  in  slips. 

"Very  truly  yours,  D.  0.  Chase,  Sup't  Steam  Towing." 

In  response  thereto  plaintiff  wrote  the  following  letter,  which  was 
received  on  or  about  June  18,  1919: 

yO'Boyle  Lighterage  ft  Transportation  Co., 
"Freight  Contractors, 
"No.  1  Broadway. 

"New  York,  June  16,  1919. 
"Pennsylvania  RaUroad  Co.,  Ft.  Cortlandt  Street,  New  York  City: 
"Attention:    Mr.  Louis  Sayer,  Acting  Boatmaster. 
•Dear  Sir:   We  axe  in  receipt  of  your  communication  of  9th  instant,  wherein 
you  state  that  it  has  become  necessary  for  you  to  cease  being  responsible  for 
damages  sustained  to  vessels  while  in  tow  and  in  charge  of  your  tugs.  You  , 
say  in  this  letter  that  on  and  after  September  10, 1918,  your  towing  conditions 
will  be  such  that  you  will  assume  no  responsibility  for  vessels  damaged  when 
in  charge,  employed,  or  diartered  by  the  Pennsylvania  Railroad  Company. 
Please  be  advised  that  we  do  not  agree  to  the  above,  and  will  hold  your  tugs 
responsible  for  any  damage  done,  while  in  charge  of  your  tugs  as  heretofore. 
This  applies  to  any  and  all  boats  owned,  chartered,  or  operated  by  this 
concern. 

"Yours  very  truly,    O'Boyle  Lighterage  &  Transportation  Co., 

"Jos.  F.  O'Boyle,  Manager." 

On  or  about  September  4,  1918,  the  plaintiff  received  a  letter  dated 
September  2,  1918,  substantially  identical  with  the  above-quoted  let- 
ter of  June  9,  1919,  and  the  plaintiff,  under  date  of  September  4,  1918, 
195N.Y.S.— 16 


Digitized  by 


Google 


242  195  NBW  TORK  8UPPLBMBNT  (Muil.  Ct 

replied  substantially  to  the  same  eflFect  as  in  the  above-quoted  letter 
of  June  16,  1919.  On  or  about  June  19,  1919,  the  plaintiff  received  a 
letter  from  the  Railroad  Administration  dated  Jime  18,  1919,  which 
acknowledges  the  receipt  of  the  plaintiflE's  letter  of  June  18,  1919,  and 
states  as  follows : 

"We  must  courteoasly  reassert  that  the  course  as  outlined  in  our  letter  of 
June  9th  is  that  which  will  be  followed  out  by  us." 

Under  date  of  June  21,  1919,  the  plaintiff  replied  to  the  last-named 
letter,  reasserting  his  refusal  to  accept  such  terms  in  substantially  the 
same  form  as  i^  his  letter  of  June  16,  1919.  On  March  17,  1920,  the 
plaintiff  gave  an  oral  order  to  defendant  to  tow  plaintiff's  barge  Hazel 
T.  Hinds,  and  while  being  towed  by  one  of  defendant's  tugs,  pursuant 
to  said  oral  order  given  by  the  plaintiflf,  said  barge  Hazel  T.  Hinds 
was  on  the  17th  day  of  March,  1920,  damaged  by  reason  of  the  neg- 
ligence of  those  in  charge  of  defendant's  tug  while  said  tug  was  en- 
gaged in  towing  the  plaintiff's  said  barge.  In  consequence  of  de- 
fendant's negligence  aforesaid,  plaintiff  sustained  damage  amounting 
to  the  sum  of  $908,  with  interest  thereon  from  the  17th  day  of  March, 
1920. 

Assuming  that  the  defendant  is  entitled  to  the  full  benefit  of  the 
legal  effect  of  the  letter  of  June  9,  1919,  sent  out  by  the  Railroad  Ad- 
ministration, and  that  the  plaintiff's  letter  of  June  16,  1919,  was  in- 
effective to  destroy  such  legal  effect,  it  would  seem  very  clear  that  the 
letter  of  June  9th  did  form  part  of  the  contract  under  which  plain- 
tiff's barge  was  being  towed  at  the  time  of  the  accident,  and  that  the 
defendant  was  relieved  of  liability  for  the  damage.  Ten  Eyck  v.  Di- 
rector General  of  Railroads  (C.  C.  A.)  267  Fed.  974.  Then  there  are 
two  questions  to  be  considered:  First,  whether  the  effect  of  the  let- 
ter of  June  9th  continued  after  the  termination  of  federal  control  and 
inured  to  the  benefit  of  the  defendant;  and,  secondly,  whether  the 
plaintiff's  letter  of  June  16th  operated  to  destroy  the  legal  effect  which 
the  letter  of  June  9th  would  otherwise  h^ve  had. 

[1]  As  to  the  first  question,  I  think  the  practical  logic  of  the  situa- 
tion leads  inevitably  to  the  conclusion  that  the  notice  contained  in  the 
letter  of  June  9th  continued  to  be  effective  after  the  Transportation 
Act  of  February  28,  1920,  took  effect,  as  a  notice  of  the  conditions  on 
which  the  defendant  would  accept  work  to  be  performed  by  its  tugs. 
It  was  obviously  the  purpose  and  intent  of  the  Congress  to  provide 
for  the  return  of  the  railroads  to  the  owners  with  the  least  possible 
disturbance,  and  to  avoid  the  confusion  and  even  chaos  that  would 
result  in  suddenly  terminating  federal  control,  without  even  a  tempo- 
rary continuance  of  the  regulations  and  practices  established  by  the 
Director  General.  , Public  Service  Commission,  Second  Dist.,  v.  New 
York  Central  R.  Co.,  230  N.  Y.  149,  129  N.  E.  455,  14  A.  L.  R.  449. 
If  the  plaintiff's  contention  is  correct,  the  defendant,  had  it  desired  to 
continue  the  conditions  named  in  the  letter  of  June  9th,  could  not  have 
given  a  notice  effective  for  such  purpose  until  March  1,  1920,  and  such 
notice  would  not  have  been  effective  until  actually  received  by  the 
plaintiff.    When  it  is  considered  that  the  regulation  set  forth  in  the 
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letter  of  June  9th  was  probably  only  one  of  thousands  of  regulations 
established  by  the  Director  General  in  the  administration  of  the  busi- 
ness of  the  railroads,  and  when  we  contemplate  the  confusion  that 
would  inevitably  have  arisen  from  the  efforts  of  the  roads  to  make  new 
regulations  immediately  effective,  we  can  more  readily  understanc^ 
the  purpose  of  section  208(a)  of  the  Transportation  Act  of  February 
28,  1920  (41  Stat.  456,  as  amended),  as  follows: 

"AU  rates*  fares,,  and  cbarges,  and  all  classifications,  regulations,  and 
practices,  In  any  wise  changing,  affecting,  or  determining,  any  part  or  the 
aggregate  of  rates,  fares,  or  charges,  or  the  value  of  the  service  rendered, 
which  on  February  29, 1920,  are  in  effect  on  the  lines  of  carriers  subject  to  the 
Interstate  Commerce  Act,  shall  continue  in  force  and  effect  until  thereafter 
changed  by  state  or  federal  authority,  respectively,  or  pursuant  to  authority  of 
law;  but  prior  to  September  1,  1920,  no  such  rate,  fare,  or  charge  shall  be 
reduced,  and  no  such  classification,  regulation,  or  practice  shall  be  changed  in 
such  manner  as  to  reduce  any  such  rate,  fare,  or- charge,  unless  such  reduction 
or  change  is  approved  by  the  commission." 

I  think  the  notice  contained  in  the  letter  of  June  9th  Is  one  of  the 
"regulations  and  practices"  referred  to  and  continued  in  effect,  and 
that  the  notice  did  inure  to  the  benefit  of  the  defendant  and  is  available 
for  defense  in  this  action. 

As  to  the  second  question  presented,  it  seems  to  be  quite  clear  that 
the  plaintiff's  letter  of  June  16th  was  ineffective  to  destroy  the  legal 
effect  of  the  Railroad  Administration's  letter  of  June  9th.  I  agree 
with  the  views  expressed  in  the  opinion  of  Judge  Ward  in  the  case  of 
McCaffrey  v.  Director  General  of  Railroads,  282  Fed.  728,  in  the 
Um'ted  States  District  Court  for  the  Southern  District  of  .New 
York,  decided  February  27,  1922.  I  think  Judge  Ward's  reasoning 
is  unanswerable.  That  any  other  conclusion  would  lead  to  manifest 
absurdity  is  well  illustrated  by  the  correspondence  in  the  instant  case. 
Except  for  purposes  of  illustration,  the  Railroad  Administration's 
letter  of  June  18,  1919,  and  plaintiff's  letter  of  June  21,  1919,  in 
reply  thereto,  may  be  ignored,  inasmuch  as  they  merely  reaffirm  the 
positions  theretofore  taken  by  the  respective  parties,  and  there- 
fore left  the  status  as  it  was  before.  But  let  us  assume  the  plain- 
tifif's  contention  that  his  letter  of  June  16th  nullified  the  legal  effect  of 
the  letter  of  Jtme  9th.  Then  the  letter  of  June  18th  reasserted  the 
conditions  under  which  the  Railroad  Administration  would  accept 
boats  for  tow,  and  if  this  letter  had  gone  unanswered  it  would,  in 
•the  circumstances  of  the  case,  have  Constituted  a  part  of  the  contract 
between  the  parties.  In  other  words,  the  plaintiff's  letter  of  June  21st 
was  deemed  necessary  to  nullify  the  effect  of  the  letter  of  June  18th. 
If  a  new  letter,  reasserting  the  conditions  insisted  on,  had  been  sent 
by  the  Railroad  Administration,  a  new  reply  would  have  been  necessary 
to  nullify  its  eflFect,  and  so  on  ad  infinitum.  Thus  we  are  forced  to  the 
absurd  conclusion  that  the  defendant's  liability  would  depend  on  the 
mere  circumstance  of  which  side  happened  to  write  the  last  letter  be- 
fore the  accident.  In  the  instant  case  this  very  rivalry  in  letter 
writing  seems  to  have  been  resorted  to.  The  Railroad  Administra- 
tion wrote  plaintiff  three  letters  (September  2,  1918,  June  9,  1919,  and 
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June  18,  1919),  all  substantially  to  the  same  effect,  and  the  plaintiflE 
found  it  necessary  to  write  as  many  replies  refusing  in  each  instance 
to  agree  to  the  conditions  named.  Would  there  be  any  question  here 
to  consider,  had  the  Railroad  Administration  written  the  last  letter? 
^  [2]  The  correct  and  consistent  theory  about  this  matter  is  quite 
clear.  The  Railroad  Administration  had  the  right  to  impose  the  con- 
ditions named  in  its  letters,  and  if  it  notified  the  plaintiff  of  such  con- 
ditions and  the  plaintiff  thereafter  gave  an  order  to  the  defendant  to 
tow  plaintiff's  barge,  and  did  not  make  his  refusal  to  agree  to  the  said 
conditions  a  part  of  his  order,  he  is  presumed  to  have  accepted  the 
conditions  and  to  have  waived  his  objections  thereto.  A  very  different 
situation  would  have  been  created  had  the  plaintiff  stated  to  defend- 
ant, at  the  time  he  gave  the  oral  order  to  defendant  to  tow  his  barge, 
that  the  order  was  given  on  condition  that  the  defendant  waive  the 
conditions  named  in  the  letters  of  the  Railroad  Administration.  If  in 
such  circumstances  the  defendant  had  accepted  the  order  of  the  plain- 
tiff it  would  be  deemed  to  have  waived  the  conditions  previously  in- 
sisted upon. 

The  defendant  is  entitled  to  judgment  dismissing  the  complaint  on 
the  merits.    Judgment  accordingly. 


FARROW  V.  MARTIN  ot  al. 

(Municipal  Court  of  City  of  New  York.  Boroneh  of  Manhattan,  Fifth  District 

June  27.  1922.) 

1.  Landlonl  and  tenant  ^=>278i/2»  New,  vol.  MA  Key-No.  Series— Landlord  conid 

not  recover  possession  In  summary  proceedings  of  a  four-story  building  against 
tenant  using  a  portion  of  premises  for  his  own  dwelling  purposes. 

Under  CIyII  Practice  Act,  i  1410,  subd.  2-a,  a  landlord  could  not  re- 
cover possession,  In  summary  proceedings,  of  a  four-story  building  against 
tenant  using  the  basement  floor  and  the  fourth  floor  for  himself  and 
family  for  dwelling  purposes,  though  he  rented  the  three  other  floors  to 
lodgers. 

2.  Landlord  and  tenant  <3=s>278!/2,  New»  vol.  HA  Key-No.  Series— Building  held 

not  suitable  for  division,  so  as  to  entitle  landlord  to  recover  portion  not  used 
by  tenant  for  dwelling  purposes  In  summary  proceeding. 

Where  tenant  of  four-story  building  used  the  basement  floor  and  the 
fourth  floor  for  himself  and  family  for  dwelling  purposes,  and  rented  out 
the  other  three  floors  to  lodgers,  and  where  the  entire  house  was  heated 
through  a  heating  system  in  the  cellar,  under  the  control  of  the  tenant, 
the  landlord  could  not  In  summary  proceedings  recover  possesedon  of 
the  three  floors  not  so  used  by  tenant  for  dwelling  purposes;  t^e  house' 
not  being  suitable  for  division. 

Proceeding  by  William  E.  Farrow,  landlord,  against  Caroline  N. 
Martin  and  others,  tenants.    Final  order  for  tenants. 

Gavagan  &  McNally,  of  New  York  City,  for  landlord, 
Andrew  Byrne,  of  New  York  City,  for  tenants. 

LAUER,  J.    This  is  a  proceeding  by  a  landlord  to  recover  posses- 
sion of  an  entire  house,  the  lease  of  which  expired  on  May  31,  1922. 

^saFor  other  oases  see  same  topic  &  KBT-NUMBSR  in  all  Key-Numbered  Dlgeeta  ft  Indezei 
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The  premises  arc  No.  55  West  Seventy-Sixth  street,  a  four-story  and 
haseoient  high-stoop  dwelling  house.  The  tenants  named  are  husband 
and  wife,  and  occupy  for  themselves  and  their  family  the  basement 
floor  and  the  fourth  floor.  The  other  three  floors  of  the  house  are  rent- 
ed to  lodgers.  Each  of  the  rooms  on  the  second,  third,  and  flfth 
floors,  which  are  rented  by  the  tenants,  have  entrances  into  a  hallway. 
The  undertenant  of  one  of  the  rooms  is  supplied  with  breakfast  by  the 
tenants.  The  entire  house  is  heated  through  a  heating  system  in  the 
cellar,  which  is  under  the  control  of  the  tenant.  These  facts  are  un- 
disputed. The  tenant  concedes  that  the  term  of  the  lease  has  expired, 
but  claims  the  benefit  of  the  rent  or  housing  laws,  so  called. 

[1]  These  laws  would  have  application  to  the  present  proceeding 
in  so  far  as  they  restrict  the  commencement  of  a  simimary  proceeding 
in  the  city  of  New  York,  where  the  premises  are  "occupied  for  dwelling 
purposes."  C.  P.  A.  §  1410,  subd.  2-a,  The  landlord  claims,  however, 
that  the  tenants  in  this  proceeding  are  not  entitled  to  the  benefit  of  this 
law,  because  the  premises  ^^ere  rented  for*  use  as  a  furnished  room 
house,  and  that  this  was  a  renting  for  a  business  purpose.  Even  though 
the  use  specified  in  the  lease  was  as  a  furnished  room  house,  such  use 
does  not  exclude  the  tenants  from  dwelling  upon  the  premises.  If, 
under  such  circumstances,  the  tenants  use  or  occupy  the  premises  for 
dwelling  purposes,  they  are  entitled  to  the  protection  of  the  rent  laws, 
even  though  they  do  sublet  rooms  to  lodgers,  or  sublet  part  of  the 
house  furnished  to  other  tenants.  The  rulings  of  the  appellate  courts 
are  uniform  to  this  eifect.  May  v.  Dermont,  114  Misc.  Rep.  106,  186 
N.  Y.  Supp.  113;  Margolies  v.  Laird  (Sup.)  186  N.  Y.  Supp.  448; 
Jackson  v.  Grey,  197  App.  Div.  656,  189  N.  Y.  Supp.  290. 

In  the  case  of  May  v.  Dermont,  just  cited,  the  tenant,  a  widow, 
occupied  only  one  or  .two  rooms  in  a  16-room  house  for  herself,  sub- 
lettji^  all  the  others  for  profit.  It  was  conceded  that  the  letting  of 
rooms  in  this  house  was  her  sole  or  principal  means  of  livelihood,  and 
therefore  clearly  a  business.  The  court  held  that  the  protection  of 
the  statute  should  be  extended  to  "all  tenants  who  occupy  the  premis- 
es for  the  purposes  of  dwelling  therein  with  their  households,  includ- 
ing lodgers  who  form  part  of  the  household,  even  though  the  house- 
hold is  supported  in  whole  by  the  pa3mients  made  by  the  lodgprs,"  and 
refused  to  dispossess  her. 

The  landlord,  however,  argues  that,  even  though  the  premises  ac- 
tually occupied  by  the  tenants  and  their  family  be  r^arded  as  occu- 
pied for  dwelling  purposes,  the  other  three  floors  of  the  house,  not 
occupied  by  them,  but  rented  out  to  lodgers,  should  be  awarded  to 
the  landlord  as  constituting  business  property.  It  seems  to  be  the  in- 
terpretation of  the  courts  that,  where  the  premises  are  capable  of  a 
division,  and  part  is  used  for  business  purposes  and  part  put  to  resi- 
dential use,  the  landlord  may  be  permitted  to  recover  the  part  used  for 
business  purposes,  giving  the  tenant  the  protection  of  the  law  as  to 
that  part  of  the  premises  used  by  him  for  dwelling  purposes.  Rock- 
away  Pomt  Co.,  Inc.,  v.  Friberg,  198  App.  Div.  923,  190  N.  Y.  Supp. 
36;  Bavendam  v.  Levinson,  116  Misc.  Rep.  135,  189  N.  Y.  ^upp. 
687;  Kombluth  v.  Brand,  117  Misc.  Rep.  298,  191  N.  Y.  Supp.  329, 
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330;  Bard  v.  Fried  (Kings  Co.  Ct.)  193  N.  Y.  Supp.  303;  Morgen- 
roth  V.  Emert,  118  Misc.  Rep.  260,  193  N.  Y.  Supp.  305,  reversing  117 
Misc.  Rep.  570;  191  N.  Y.  Supp.  520.) 

[2]  As  I  view  the  evidence  in  this  case,  this  house  should  not  be 
divided.  To  permit  the  landlord  to  recover  three  of  the  five  floors 
of  this  house  would  leave  the  tenant  in  possession  of  but  two.  The 
house  has  no  individual  heating  arrangement  for  each  floor,  and  there 
is  no  method  by  which  the  court  can  make  a  new  arrangement  or  agree- 
ment between  the  parties  in  that  respect.  It  is  an  old  maxim  of  the 
law  that  "every  man's  house  is  his  castle.'*  Sema3me*'s  Case,  5  Coke, 
91a.    The  principle  was  there  stated : 

"That  the  house  of  every  one  is  to  him  as  his  castle  and  fortress,  as  well 
for  his  defense  against  Injury  and  violence,  as  for  his  reposa" 

That  eminent  jurist,  Lord  Ellenborough,  has  phrased  the  statement 
of  the  principle  in  the  case  of  Burdett  v.  Abbot,  14  East,  1,  154,  12  R. 
R.  450,  as  follows : 

"The  law  values  the  private  repose  and  security  of  every  man  in*  his  own 
house,  which  it  considers  as  his  castle." 

See  Broom's  Legal  Maxims,  p.  339. 

If  the  court  should  hold  this  property  divisible,  the  right  of  the  ten- 
ant to  select  the  persons  who  are  to  be  permitted  to  reside  under  the 
same  roof  would  cease,  and  the  tenants  put  in  by  the  landlord  might 
seriously  tend  to  interfere  with  the  tenant's  "repose."  The  security 
of  the  tenants'  home,  their  right  to  exercise  the  choice  of  those  whom 
they  will  accept  as  lodgers  under  their  roof,  is  gone,  if  we  divide  this 
house.  I  conclude  that  this  house  practically  is  not  suitable  for  divi- 
sion; that  to  divide  it  by  awarding  the  landlord  three  of  the  five 
floors  of  the  house  would  be  unfair  to  the  tenants  and  an  imposition 
upon  their  rights  to  privacy  and  repose. 

This  case  was  tried  by  the  court  and  jury.  At  the  conclusion  of  the 
trial  a  motion  was  made  by  the  landlord  for  a  direction  of  a  verdict 
in  his  favor,  and  a  motion  was  made  by  the  tenants  for  a  dismissal  of 
the  petition.  By  consent  of  the  parties  the  jury  was  thereupon  dis- 
charged, and  the  court  reserved  decision  upon  the  motions. 

It  follows,  from  the  views  herein  expressed,  that  the  motion  of  the 
landlord  must  be  denied,  and  the  motion  of  the  tenants  granted. 

Final  order  is  therefore  awarded  to  the  tenants. 
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MANDEL  ft  al.  v.  DENMAN  tt  al. 

(Municipal  CKonrt  of  tbe  City  of  New  York,  Borough  of  Manhattan,  Flrit 
District.    June  16,  1921.) 

1.  Laodlord  and  taaant  «=»89V2— Faott  ^M  aot  to  thow  aooeptaaoa  of  tenants' 

offer  for  one  noath's  term. 

Where  the  landlord  and  tenant,  prior  to  the  expiration  of  the  lease,  had 
some  correspondence  with  reference  to  renewal,  in  which  the  tenants  of- 
fered to  take  the  building  for  80  days  after  the  expiration  of  the  term, 
in  reply  to  which  the  landlords  merely  renewed  their  offer  to  lease  the 
building  for  a  year,  the  landlords  did  not  acquiesce  in  the  tenants*  propo- 
sition, and  no  contract  for  h  tenancy  for  one  month  only  can  be  im- 
plied, 80  that  the  tenants,  who  remained  in  possession  during  the  month 
after  the  expiration  of  the  lease,  are  liable  as  holdover  tenants. 

2.  Accord  and  satisfaction  ^=dll(3)-^ReteBtion  of  rent  due  anyway  held  not  to 

preclude  rejeotlon  of  tenants'  offer  acoonpanyino  check. 

Where  the  tenants  mailed  their  check  for  the  rent  for  one  month 
after  the  expiration  of  their  term,  with  a  letter  stating  it  was  in  ac- 
cordance with  their  offer  to  occupy  the  pr^nises  for  one  month,  and  the 
landlords  repudiated  the  contention  of  an  agreement  for  lease  for  one 
month,  the  fact  that  the  landlords  retained  and  cashed  the  clieck,  which 
was  for  an  amount  due  them,  whether  the  tenants  were  holding  over,  or 
whether  there  was  an  agreement  for  one  month,  does  not  show  an  accord 
and  satisfaction,  which  precludes  the  landlords  from  denying  an  agree- 
ment with  the  tenants'  contention. 

Action  to  recover  rent  by  Frederick  L.  Mandel  and  another,  as  trus- 
tees, against  Alvan  it  Denman  and  another.  Judgment  rendered  for 
plaintiffs. 

LAUER,  J.  [1]  This  is  an  action  to  recover  rent  for  March,  1921, 
for  premises  occupied  by  the  defendants  imder  lease  until  January  31, 
1921,  at  a  rental  of  $150  a  month.  The  plaintiffs  claim  to  hold  the  de- 
fendants as  holdover  tenants.  The  defendants  claim  that  the  plaintiffs 
impliedly  acquiesced  in  an  offer  made  by  the  defendants  by  letter  to 
the  plaintiffs,  in  which  it  was  suggested  that  the  defendants  would  hold 
over  for  one  month.  Some  negotiations  were  had  between  the  parties 
by  correspondence  in  respect  to  a  renewal  of  the  lease  by  the  defend- 
ants for  one  year.'  In  reply  to  a  letter  from  the  plaintiffs  to  the  defend- 
ants on  the  18th  of  December,  the  defendants  on  the  21st  of  December 
made  an  offer  to  the  plaintiffs  to  take  the  building  for  30  days.  In 
reply  to  that  letter,  and  on  the  27th  of  December,  the  plaintiffs  replied, 
making  no  reference  to  the  defendants'  offer,  but  renewing  the  offer 
previously  made  by  the  plaintiffs  for  the  renting  of  the  building  for  one 
year.  I  do  not  think,  under  these  circumstances,  that  the  plaintiffs  can 
be  said  to  have  acquiesced  in  the  defendants'  proposition  that  the  de- 
fendants might  occupy  the  premises  for  one  month.  There  was  no  ac- 
ceptance by  the  plaintiffs  of  the  defendants'  o'ffer  in  this  respect,  and 
I  do  not  think  that  one  can  be  implied.  Under  these  circumstances  I 
must  hold  that  the  defendants  held  over  without  permission  of  the 
plaintiff  after  the  expiration  of  the  term  of  the  lease,  and  are  liable 
as  holdover  tenants. 

^a»Por  other  cases  see  same  topio  a  KBT-NUMBBR  io  an  Ker-Numbered  Digests  a  Indeze<» 
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[VJ  The  defendants  urge  that  the  forwarding  of  the  check  for  the 
February  rent,  accompanied  by  a  letter  in  whidh  it  is  stated  that  the 
check  was  in  payment  of  February  rent,  in  accordance  with   their 
offer  to  occupy  the  premises  for  one  month,  constituted  an  accord  and 
satisfaction.    The  plaintiffs,  it  appeared,  took  and  deposited  the  check 
on  account  of  February  rent,  but  by  letter  repudiated  the  defendants' 
contention  of  a  lease  for  one  month.    The  defendants  argue  that  this 
constitutes  an  accord  and  satisfaction.    It  appears,  however,  that  there 
was  no  dispute  in  regard  to  the  amount  of  rent;  the  check  being. cor- 
rect both  in  amount  and  for  the  rent  for  the  premises  for  the  month 
of  February,  1921,  the  only  diflference  being  one  in  regard  to  the  theory 
as  to  whether  it  was  paid  on  account  of  a  lease  for  one  month,  or  wheth- 
er it  was  to  be  applied  on  account  of  the  same  month's  rent,  considering 
the  defendants  as  a  holdover. 

I  do  not  consider,  under  these  cii;cimistances,  that  by  the  retention  of 
the  check  by  the  plaintiffs  an  accord  and  satisfaction  existed.  As  was 
stated  in  the  case  relied  on  by  the  defendants,  Henry  Phipps  Estates 
V.  Long  Phong,  214  N.  Y.  308-314,  108  N.  E.  410,  412: 

"They  [the  tenants]  were  obliged  to  pay  rent  for  September  on  any  theory, 
and  therefore  we  do  not  thhik  that  the  inclosure  by  them  and  acc^tanoe  by 
the  respondent  [the  landlord]  of  the  check  under  the  circumstances  forced  the 
latter  into  the  attitude  of  receiving  it  on  the  appellants'  theory/* 

Adapting  that  language  to  the  facts  of  the  present  case,  I  might  say 
that  the  defendants  were  obliged  to  pay  rent  for  the  month  of  Febru- 
ary on  any  theory,  and  therefore  the  inclosure  by  them  and  acceptance 
by  the  plaintiffs  of  the  check  for  February  rent  under  the  circumstances 
could  not  force  the  landlord  into  the  attitude  of  receiving  the  check 
on  the  theory  of  the  tenant. 

I  conclude,  therefore,  that  the  plaintiffs  should  have  judgment  for 
the  sum  of  $150. 


ai8  Misc.  Kep.  876) 

In  re  FLYNN'S  ESTATE. 

(Surrogate's  Oourt,  New  York  County.    June  28,  1022.) 

Wills  ^=s>l9l— Not  revoked  by  void  second  marriage,  especially  where  there  was 
BO  Issue. 

A  will  bequeathing  testatrix's  estate  to  her  Infant  children  was  not 
revoked,  under  Decedent  Estate  Law,  §  85,  by  a  second  marriage,  know- 
ing that  her  husband  was  alive,  especially  where  there  was  no  issue  there- 
of;  such  marriage  being  absolutely  void  under  Domestic  Relations  Law, 
§  6,  and  all  the  equities  in  favor  of  the  infant  children. 

Application  for  the  probate  of  the  will  of  Martha  Flynn,  deceased^ 
contested  by  Charles  A.  Church.  Objections  dismissed,  and  will  ad- 
mitted to  probate. 

^=>For  oUier  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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James  D.  Fessenden,  of  New  York  City,  for  proponent. 

Rounds,  Hatch,  Dillingham  &  Debevoise,  of  New  York  City  (Au- 
gust M.  Thiery  and  Adolf  A.  Bcrlc,  Jr.,  both  of  New  York  City,  of 
<ounsel),  for  contestant. 

FOLEY,  S.  There  has  been  offered  for  probate  the  will  of  the 
testatrix,  which  bequeaths  her  estate  to  her  two  infant  children.  Their 
father,  Frederick  Flynn,  and  the  decedent,  were  married  ceremonially 
in  Halifax,  Nova  Scotia,  in  1905.  In  1913  they  entered  into  a  separa- 
tion agreement  whereby  the  wife  retained  the  children.  On  December 
4,  1919,  the  testatrix  married  the  contestant,  Charles  A.  Church,  who 
contends  that  he  is  the  legal  husband  of  the  testatrix. 

The  will  was  executed  on  October  21,  1919.  The  evidence  establishes 
that  Frederick  Flynn  was  alive  in  1920.  The  testatrix,  therefore,  in 
utter  disregard  of  law,  and  knowing  that  her  husband  was  alive,  ap- 
pears to  have  contracted  tlje  second  union.  The  contestant  contends 
that  the  will  was  wholly  revoked  by  the  marriage  subsequent  to  its 
execution  under  the  law  of  Nova  Scotia,  the  alleged  domicile  of  the 
testatrix,  and  that  in  any  event  that  it  was  partially  revoked  by  section 
35,  Decedent  Estate  Law  (Consol.  Laws,  c.  13),  if  she  died  a  resident 
of  the  state  of  New  York. 

The  estate  is  small.  There  was  no  issue  of  thp  second  marriage.  All 
the  equities  are  in  favor  of  the  infant  children  of  the  testatrix.  The 
-alleged  second  marriage  was  absolutely  void.  Domestic  Relations 
Law  (Consol.  Laws,  c.  14)  §  6;  Matter  of  Hamilton's  Will,  76  Hun, 
201,  27  N.  Y.  Supp.  813;  Stein  v.  Dunne,  119  App.  Div.  1,  103  N.  Y. 
Supp.  894,  aff'd  190  N.  Y.  524,  83  N.  E.  1132;  Earle  v.  Earie,  141 
App.  Div.  611, 126  N.  Y.  Supp.  317;  McCuUen  v.  McCullen,  162  Appi 
Div.  599,  147  N.  X-  Supp.  1069.    The  will  therefore  stands  unrevoked. 

The  objections  must  be  dismissed,  and  the  will  admitted  to  probate. 
Submit  decree  accordingly. 


aiS  Misc.  Rep.  880) 

!■  re  SOLTAU'8  ESTATE. 

(Surrogate's  Court,  New  York  County.    June  27, 1022.) 

1.  Wlllt  ^=»67l— Will  held  to  create  six  separate  trusts. 

Wm  giving  property  to  four  named  institutions,  "ea<di  institution  to 
receire  one-fourth,"  subject  to  tbe  payment  of  one-fonrth  of  the  income  to 
each  of  two  brothers  and  a  sister,  and  the  other  fourth  of  the  income  to 
the  children  of  a  deceased  sister,  during  their  respective  lifetimes,  with 
provision  that,  if  the  brothers  or  sister  should  die  leaving  children,  such 
<^ildren  should  eadi  receive  during  life  a  pro  rata  share  of  the  deceased 
parents*  one-fourth  of  the  total  income,  held  to  create  six  separate  trusts 
ior  each  of  the  two  brothers,  for  the  sister,  and  for  each  of  the  three 
children  of  the  deceased  sister,  though  wiU  did  not  expressly  sever  the 
trusts,  and  though  it  further  provided  that,  as  the  several  legatees  died, 
the  executor  should  pay  over  accumulations  equaUy  among  the  four  named 
Institutions;  such  further  provision  being  invalid. 

2.  Wills  <S9464— Provision  of  will  construed  to  refer  to  Item  other  than  that 

deslynated,  where  will  as  a  whole  shows  that  testator  so  Intended. 

Provision  of  wUl  providing  for  the  distribution  of  the  residue  equally 
among  the  '^several  American  and  German  institutions,  designated  as  lega- 
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tees  tinder  item  IX  and  item  VIII  of  tbSa  will«"  will  be  construed  to  refer 
to  item  VII,  instead  of  IX,  where  a  reading  of  the  entire  will  leaves  no 
doubt  that  testator  inadTertently  used  words  ".item  IX,"  when  she  meant 
to  refer  to  item  VII. 
3.  Trusts  ^s>2 1 7 (3)— Estate  funds  must  be  Invested  In  securities  authorizetf  by 
law. 

Generally  the  executor  and  testamentary  trustee  ^ire  required  to  Ixiyest 
the  estate  funds  in  securities  authorized  by  law. 

In  the  matter  of  the  estate  of  Loviise  F.  Soltau.    Application  for  con- 
struction of  will.    Will  construed. 

Wise  &  Seligsberg,  of  New  York  City  (Isaac  Lande  and  Milton 
Winn,  both  of  New  York  City,  of  counsel),  for  executor. 
Edward  M.  Burghard,  of  New  York  City,  for  Lenox  Hill  Hospital. 
Julian  B.  Beaty,  of  New  York  City,  for  a  legatee. 
White  &  Case,  of  New  York  City,  for  Charles  A.  Fuchs  and  others. 
Theodore  Hansen,  of  New  York  City,  for  Isabella  Home. 
Joseph  F.  Foise,  of  New  York  City,  special  guardian. 

^  FOLEY,  S.  This  is  an  application  for  the  construction  of  the 
eighth,  ninth,  and  tenth  paragraphs  of  the  will  of  testatrix.  Paragraph 
eighth  provides: 

"Item  VTII.  All  bonds,  stocks  or  other  securities  which  at  the  time  of  my^ 
death  I  may  have  on  deposit  at  the  bank  of  Heidelbech,  Ickelheimer  & 
CJo.,  of  New  York  City,  I  give  and  bequeath  in  equal  shares  to  the  two 
hospitals  now  at  Belleville,  Illinois,  the  Isabella  Home  at  Amsterdam  ave- 
nue and  190th  street.  New  York  City,  and  the  Odd  Fellows'  Home  and  Or- 
phan Asylum  of  New  York  City,  at  Tuckahoe,  New  York,  that  is  each  In- 
stitution to  receive  one  fourth,  but  subject  to  the  following  conditions  as  to- 
the  payment  of  the  income  to  certain  members  of  my  family  during  their 
respective  lifetimes:  It  Is  my  will  that  my  brothers,  Gustavo  B^ichs,  of 
Belleville,  Illinois,  Charles  Fuchs,  of  Los  Angeles,  California,  and  my  sister, 
Mrs.  Jacob  Schmidt,  of  San  Francisco,  California,  shall  each  receive  during 
his  or  her  respective  lifetime  one-fourth  of  the  income  of  the  securities  re- 
ferred to  in  this  item  of  my  will,  and  that  the  children  of  my  deceased 
sister,  Meta  Grossart,  shall  receive  during  the  respective  lifetime  of  each 
the  other  one-fourth  share  and  share  aUke.  If  either  of  my  two  brothers  or 
my  sister,  Mrs.  Jacob  Schmidt,  shall  die  leaving  children,  such  children 
shall  each  receive  during  life  its  pro  rata  share  of  the  deceased  parents' 
one-fourth  of  the  total  income  referred  to  in  this  item  of  my  will.  As  the 
several  legatees  named  under  this  paragraph  of  my  will  die,  my  executor 
hereinafter  named  shall  hold  such  shares  of  said  income  as  would  have  other- 
wise gone  to  such  deceased  legatee  or  legatees,  and,  as  the  accumulations  of 
the  same  warrant,  pay  them  over  equally  among  the  four  American  insti- 
tutions named  as  legatees  imder  item  VIII  of  this  will." 

[1]  1.  It  is  reasonably  clear  from  the  context  that  testatrix  intended 
to  create  six  separate  trusts  in  the  proportions  fixed  by  this  clause  for 
each  of  two  brothers,  for  her  sister,  and  for  each  of  the  three  chilBren 
of  her  deceased  sister,  Meta  Grossart,  with  the  substitution  of  the 
children  of  either  of  the  brothers,  or  her  sister,  as  life  beneficiaries, 
should  either  of  them  predecease  her.  That  the  language  of  this  in- 
artificial will  does  not  expressly  sever  the  trusts  is  of  no  importance. 
There  is  no  direction  to  the  contrary.  There  can  be  no  objection, 
therefore,  to  a  severance  of  the  corpus  of  the  trust  into  as  many  sepa- 
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rate  trusts  as  there  are  beneficiaries  named  in  the  proportions  indicated. 
Matter  of  Magnus,  179  App.  Div.  359,  360,  166  N.  Y.  Supp.  497; 
Matter  of  Colegrove's  Estate,  221  N.  Y,  455,  117  N.  E.  813;  Leach  v. 
Godwin,  198  N.  Y.  35,  91  N.  E.  288.  The  six  trusts  terminate  on  the 
death  of  the  respective  life  beneficiaries,  when  the  remainder  must  be 
paid  over  in  each  instance  to  the  two  hospitals  at  Belleville,  Illinois, 
and  the  Isabella  Home  and  the  Odd  Fellows'  Home  and  Orphan  Asy- 
lum. I  am  of  the  opinion  that  one-fourth  of  the  remainders  should 
be  paid  to  St.  Vincent's  Hospital,  and  one-fourth  thereof  to  St.  Eliza- 
beth's Hospital  of  Belleville,  111.  The  accumulations  provided  for  in 
the  latter  sentence  of  paragraph  8  for  the  institutions  named  are  pal- 
pably invalid,  and  the  testatrix's  direction  must  be  disregarded. 

[2]  2.  Application  is  also  made  for  the  construction  of  paragraph 
9,  which  reads  as  follows : 

"The  residue  of  my  estate^  if  any,  shall  be  divided  equally  axnoug  the  sev- 
eral American  and  German  institutions  designated  as  legatees  under  item 
IX  and  item  VIII  of  this  wllL" 

A  reading  of  the  entire  will  leaves  no  doubt  that  the  testatrix  in- 
advertently used  the  words  "item  IX,"  when  she  meant  to  refer  to  item 
VII.    This  paragraph  is  so  construed. 

3.  The  remaining  questions  have  to  do  with  paragraph  10,  which 
reads  as  follows: 

"Item  X.  I  hereby  nominate  the  United  States  Mortgage  &  Trust  Com- 
pany of  New  York  City  as  executor  and  trustee  of  this  will  with  full  power  to 
do  any  and  all  things  that  may  be  requisite  or  proper  in  the  settlement  of 
my  estate,  including  the  keeping  of  my  estate  safely  Invested  until  the 
trusts  herein  named  terminate  and  a  final  settlement  can  be  made.  It  is 
Toy  will  that,  should  the  moneys  on  hand  at  my  death  be  insufficient  to  pay 
the  cash  bequests  named  in  item  II  and  item  III  of  this  will  together  with 
my  debts  and  costs  of  administering  on  my  estate,  my  executor  shall  have 
power  to  sell  sufficient  bonds,  stocks  or  other  securities  as  may  be  required 
for  such  purpose,  one-half  the  amount  required  to  be  sold  to  be  selected  from 
the  securities  on  deposit  in  the  bank  at  Frankfort*  and  the  other  half  from 
those  on  deposit  in  the  bank  in  New  York  City." 

It  appears  that  there  is  insufficient  cash  to  enable  the  executor  to  pay 
in  full  the  debts,  administration  expenses,  and  the  general  legacies 
given  under  paragraphs  2  and  3,  which  are  preferred  legacies.  Under 
Siese  circumstances,  if  the  German  securities  do  not  siiffice  upon  sale 
to  supply  half  of  the  deficiency,  the  latter  must  be  made  up  by  the  pro- 
ceeds of  the  sale  of  the  requisite  amount  of  American  securities  now  in 
the  estate.  The  remaining  one-half  of  the  German  funds  may  be  used 
for  the  payment  of  debts  and  administration  expenses. 

[S]  The  language  of  this  will  does  not,  in  my  opinion,  authorize  the 
executor  and  trustee  to  depart  from  the  general  rule,  requiring  the  in- 
vestment of  estate  funds  in  securities  authorized  by  law.  Villard  v. 
Villard,  219  N.  Y.  482,  114  N.  E.  789;  King  v.  Talbot,  40  N.  Y.  76; 
Matter  of  Wotton,  59  App.  Div.  584,  69  N.  Y.  Supp.  753,  affirmed. 
167  N.  Y.  629,  60  N.  E.  1123.  This  necessarily  requires  the  executor 
and  trustee  to  dispose  of  unauthorized  securities  left  by  the  testatrix. 

Submit  decree  on  notice  at  once.    Decreed  accordingly. 
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!■  re  HARRI MAN'S  WILL. 

(Surrogate's  CJourt,  Weetchester  County.    June  29,  1922.) 

L  Wills  <$s»733(3)»Devlse  to  be  paid  on  devisee  reaching  age  ef  25  years  held 
payable  on  death  of  testator,  where  devisee  had  reached  that  age. 

Where  a  devise  was  to  be  paid  on  the  devisee  reaching  the  age  of  25 
years,  and  devisee  reached  that  age  before  the  death  of  the  testa  tor» 
the  devise  was  payable  on  the  death  of  the  testator. 

2.  Wills  ^s>624— Gift  on  Impossible  oondltlon  .construed  as  absolute. 

Where  a  bequest  contained  the  condition,  If  it  were  possible  that  the 
legatee  cpuld  keep  the  gift,  he  was  to  receive  it,  but  It  was  revoked  If  his 
wife  and  child  could  get  It,  the  effect  was  not  that  of  a  conditional  limi- 
tation, as  there  was  no  gift  over,  and,  the  condition  being  ilnpoHSible,  as 
the  legatee  might  give  the  gift  away  after  becoming  entitled  thereto,  the 
bequest  was  absolute. 

In  the  matter  of  the  last  will  and  testament  of  Julia  Harriman,  de- 
ceased. On  a  question  as  to  the  construction  of  the  will.  Devises 
construed  to  be  effective. 

Alfred  G.  Reeves,  of  New  York  City,  for  executors. 

Charles  H.  Banks,  of  Mt.  Kisco,  for  Budd. 

Stewart  &  Shearer,  of  New  York  City,  for  U.  S.  Trust  Co.,  of  New 
York. 

Hawkins,  Delafield  &  Longfellow,  of  New  York  City,  for  Carpen- 
ter. 

Frank  E.  Clarke,  of  New  York  City,  special  guardian. 

SLATER,  S.  [1]  Question  arises  as  to  the  construction  of  the  will 
in  relation  to  three  gifts  to  William  H.  Budd  in  the  seventh  paragraph 
of  the  will  and  a  gift  of  $500  in  the  codicil  thereto. 

As  to  the  gift  in  the  will,  it  is  the  court's  opinion  that  the  gift 
passes  to  William  H.  Budd.  He  had  attained  the  age  of  25  years  be- 
fore the  death  of  decedent,  and  upon  its  happening  he  was  entitled  to 
the  gift.  As  it  happened  prior  to  the  death  of  decedent,  it  is  payable  to 
him  by  the  executors.  As  to  the  gift  of  $500  in  the  codicil,  the  words 
"own  private  use"  are  meaningless,  and  the  court  holds  that  William 
H.  Budd  is  entitled  to  this  gift. 

[2]  As  to  the  gift  of  $1,000  in  the  latter  part  of  the  codicil,  which 
reads  as  follows: 

"If  it  is  possible  that  my  grandson,  William  H.  Budd,  can  keep  It  for  him- 
self, I  win  and  bequeath  to  him  one  thousand  dollars,  but  I  revoke  it  If  his 
wife  and  child  can  get  IL" 

The  first  part  of  the  gift  has  to  do  with  whether  he  can  keep  it  for 
himself.  That  is  an  impossible  condition.  No  one  can  tell  whether 
he  can  keep  it  for  himself.  He  might  very  well  give  it  away  the 
next  minute  after  he  becomes  entitled  to  it.  Therefore  these  words  are 
meaningless,  and  without  force  or  effect.  As  to  the  clause  relating 
to  the  revocation  if  his  wife  or  child  can  get  it,  it  is  likewise  true  that 
he  could  give  it  to  his  wife  and  child  as  soon  as  he  was  entitled  to  it. 
Apparently,  from  the  evidence,  the  testatrix  had  in  mind  that  the  hus- 
band and  wife  were  living  apart,  and  that  the  wife  of  child  might  by 
some  legal  process  obtain  it.  This  is  not  a  conditional  limitation,  as 
there  was  no  gift  over,  and  the  court  will  hold  that  the  only  part  of 
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the  paragraph  which  remains  with  force  "is  the  gift  of  $1,000,  which 
the  court  will  hold  is  a  legacy  which  William  H.  Budd  is  entitled  to 
receive. 
Decreed  accordingly. 


ai8  Mlgc.  Rep.  877) 

!■  re  MILLER'S  ESTATE. 

(Surrogate's  Oonrt,  New  York  County.    June  28,  1022.) 

L  Wills  «SB»755,  813— Legacy  payable  oat  of  proeeede  of  laid  It  demonitratfve; 
where  fuad  oharged  with  legaey  falls,  legacy  nay  he  paid  cut  4>f  geaeral 
aieets. 

A  direction  in  a  will  that  out  of  the  money  derived  from  the  sale  of 
certain  real  estate  a  sum  should  be  paid  to  a  niece  is  a  demonstrative 
legacy,  and  where  the  testatrix  sold  and  conveyed  the  property  during 
her  lifetime,  resort  may  be  had  to  the  general  assets  of  the  estate  to  pay 
the  legacy* 

1  wnis  «s>767-GIft  te  he  paid  from  tale  ef  realty  faltt,  where  realty  told  he. 
fore  death  ef  testatrix. 

Where  will  provided  that  out  of  the  money  to  be  derived  from  the  sale 
of  certain  real  estate  certain  specified  sums  were  to  be  paid  to  certain 
named  relatives,  and  that  the  balance  was  to  be  paid  to  a  brother,  and 
the  testatrix  conveyed  the  property  during  her  lifetime,  the  gift  to  the 
brother  failed  for  indefiniteness  and  because  unascertainable. 

S.  Mfllls  e»767— Devise  ef  property  held  adeemed  hy  a  prior  cenveyanee. 

Under  Decedent  Estate  Law,  9  40,  a  devise  of  land  was  adeemed  by  a 
conveyance  of  the  property  by  the  testatrix  subsequent  to  the  execution 
of  the  win. 

4.  Executors  and  adminlstratort  e=>504(6)— Objeotloa  la  retpect  te  domicile  of 
testatrix  held  Immaterfal. 

Objection  by  husband  of  testatrix  that  testatrix  died  a  resident  of  New 
Jersey,  and  not  of  New  York,  as  alleged  in  the  petition  for  accounting, 
will  not  be  determined,  where,  in  view  of  the  small  amount  of  the  remain- 
ing assets,  the  husband  is  entitled,  under  the  law  of  either  state  to  the 
balance  of  the  estate. 

In  the  matter  of  the  estate  of  Rosie  Miller.  On  objections  to  the 
account  of  the  executor  and  for  a  construction  of  the  will.  Will  con- 
strued. 

Jacob  M.  Rudy,  of  New  York  City  (I^eslie  J.  Tompkins,  of  New 
York  City,  of  counsel),  for  executor. 

Wm.  Harman  Black,  of  New  York  City  (Samuel  I.  Rosenman,  of 
New  York  City,  and  Clement  Dunbar,  of  counsel),  for  contestant. 

James  J.  Golden,  of  New  York  City,  special  guardian. 

FOLEY,  S.  Rosie  Miller,  the  decedent,  died  in  the  year  1920,  leav- 
ing a  husband  and  certain  collateral  relatives  her  surviving.  Max 
Miller,  the  husband,  has  filed  objections  to  the  account  of  the  exec- 
utor. These  objections  raise  various  questions  as  to  the  construction 
o'f  the  will.    The  material  parts  of  the  will  are  as  follows : 

"First.  After  my  lawful  debts  are  paid,  I  give  out  of  the  money  that  will  be 
realized  from  a  sale  of  the  premises  No.  58-60  Bellevue  street,  Hartford, 
Connecticut:    Three  hundred   ($800.00)   doUars  to  my  niece,  Yetta    Simon. 

Then  follow  similar  bequests  in  small  amounts  to  various  relatives, 
aggregating  $1,900.    This  paragraph  of  the  will  terminates  as  follows : 
*The  balance,  to  my  brother,  Isaac  Rudy,  of  Hartford,  Connecticut." 
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The  second  paragraph  of  the  will  gives  a  specific  legacy  of  the 
premises  120  Maple  avenue,  Hartford,  Conn.,  to  her  husband,  Max 
Miller.  Both  parcels  of  real  estate  were  sold  and  conveyed  by  the 
testatrix  after  the  execution  of  the  will  in  her  lifetime. 

[1]  The  first*  question  to  be  determined  is  whether  the  legacies  in 
paragraph  fir^t  are  demonstrative  or  specific  In  Crawford  v.  Mc- 
Carthy, 159  N.  Y.  514,  54  N.  E.  277  the  Court  of  Appeals  defined  the 
characteristics  of  such  legacies.  It  was  there  pointed  out  (159  N.  Y. 
at  page  520,  54  N.  E.  at  page  278)  that  the  essentials  of  a  demon- 
strative legacy  are ; 

"First,  a  bequest  In  tbe  nature  of  a  general  legacy;  and,  second,  it  must 
point  to  a  fund  out  of  which  the  payment  is  to  be  made." 

Both  of  these  elements  are  present  in  the  will  under  consideration 
here.*  The  testatrix  made  a  gift  of  a  fixed  amount  and  directed  that 
it  be  paid  out  of  a  particular  fund.  This  fund  having  failed  by  reason 
of  the  conveyance  of  the  property  during  the  lifetime  of  the  testatrix, 
resort  may  be  had  to  the  genersJ  assets  of  the  estate  to  pay  the  de- 
monstrative legacies  in  the  amounts  named.  Crawford  v.  McCarthy, 
supra,  159  N.  Y.  519,  54  N.  E.  277. 

[2]  This  rule  cannot,  however,  be  applied  to  the  legacy  of  the  "bsl- 
ance"  to  Isaac  Rudy,  testatrix's  brother.  The  gift  to  him  fails  for  in- 
definiteness;  the  fund  having  failed  and  the  balance  being  unascer- 
tainable.  This  brother  contends  that  the  gift  to  him  of  the  balance 
is  a  general  residuary  clause  which  carries  to  him  all  the  remaining 
property  left  by  the  testatrix.  These  words,  however,  are  clearly 
limited  to  the  balance  of  the  proceeds  of  the  sale  of  the  premises 
58-60  Bellevue  street.  This  clause  is  followed  by  the  specific  devise 
to  the  husband  of  other  property.  The  general  scheme  of  ^he  will 
indicates  an  intention  to  give  approximately  half  of  her  property  to 
her  collateral  relatives,  and  the  other  half  to  her  husband.  The  au- 
thorities cited  by  counsel  for  the  brother  are  not  applicable  to  the 
language  of  the  present  will.  In  each  of  these  cases  (Lamb  v.  Lamb, 
131  N.  Y.  227,  235,  30  N.  E.  133,  Moffett  v.  Elmendorf,  152  N.  Y. 
475,  46  N.  E.  845,  57  Am.  St.  Rep.  529,  U.  S.  Trust  Co.  v.  Black, 
146  N.  Y.  1,  40  N.  E.  403,  and  Morton  v.  Woodbury,  153  N.  Y.  243, 
251,  47  N.  E.  283)  there  was  a  residuary  clause,  although  somewhat 
ambiguous  in  meaning.  In  the  instant  case  there  is  no  provision  for 
the  disposition  of  the  residuary  estate.  Technical  rules  of  construc- 
tion cannot  be  invoked,  where  the  language  is  plain,  nor  can  they  be 
used  to  supply  omissions  made  by  the  testatrix.  Matter  of  Buechner, 
226  N.  Y.  440,  443.  123  N.  E.  741. 

[3]  The  specific  devise  to  the  husband  of  the  premises  120  Maple 
avenue  was  adeemed  by  the  prior  conveyance  of  that  property.  Dece- 
dent Estate  Law  [Consol.  Laws,  c.  13]  §  40,  Matter  of  Sinnott,  163 
App.  Div.  817,  819,  148  N.  Y.  Supp.  637;  HoflFmann  v.  Steubing,  49 
Misc.  Rep.  157,  98  N.  Y.  Supp.  706.  The  testatrix  must  therefore  be 
held  to  have  died  intestate  as  to  the  balance  of  her  estate  after  the 
payment  of  debts,  administration  expenses,  and  the  $2,200  in  legacies 
referred  to  above. 
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f4]  In  conclusion,  it  is  maintained  by  the  husband  that  the  testatrix 
died  a  resident  of  New  Jersev.  and  not  of  New  York,  as  alleged  in  the 
petition  of  this  accounting^.  The  decision  of  this  question  is  immaterial 
here,  for,  in  view  of  the  small  amount  of  the  remaining  assets,  the 
husband  is  entitled,  under  the  law  of  cither  state,  to  the  balan.ce  of  the 
estate.    The  motion  to  dismiss  the  husband's  objections  is  denied. 

Submit  decree  construing  the  will  accordingly  at  once. 

Decreed  accordingly. 


ai9  Misc.  Rep.  100) 

In  rs  HANSON'S  ESTATE. ' 

(Surrogate's  Court,  New  York  Ck>unty.    July  1, 1022.) 

I.  Taxation  ^S9867( I )—*' Intangible  property"  of  a  nonresident  enbraoee  aoorueil 
profits  in  a  oopartnership  doing  business  in  New  Yorii  and  llilneis;  "interest 
In  partnership  business." 

Where  a  nonresident  died  March  30,  1917,  haring  a  credit  representing 
accrued  profits,  but  not  furnishing,  the  basis  for  additional  profits,  in  a 
copartnership  doing  business  in  New  York  and  Illinois,  the  credit  was 
not  an  ^'Interest  in  a  partnership  business"  within  the  state,  subject  to 
Tax  Law,  (  220,  subd.  2,  but  was  'Intangible  property,"  under  section  243, 
and  not  taxable. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Intangible  Property;   Interest] 
2.  Taxation  4e=>867( I)— interest  held  by  nonresident  In  copartnership  Is  limited 
to  capital  invested,  which  excludes  value  of  good  will. 

Tax  Law,  §  220,  subd.  4,  as  amended  by  Laws  1915,  c.  6ft4,  1 1,  providing 
that  the  transfer  by  a  nonrei^ident  decedent  o^  an  'interest"  in  a  copart- 
nership conducted  wholly  or  partly  within  the  state  of  New  York  shall  be 
taxable  "in  such  proportion  as  the  value  of  the  entire  property  of  such 
partnership  located  in  the  state  of  New  Torlc  bears  to  the  value  of  the 
entire  property  of  such  partnership,"  and  as  further  amended  by  I^aws 
1916,  c.  323,  S  83,  adding  the  words  *'or  capital  invested  in  business  in  the 
state  by  a  nonresident  of  the  state,  doing  business  in  the  state,  either  us 
principal  or  partner,"  excludes  the  value  of  the  copartnership  good  will, 
in  fixing  the  transfer  tax. 

In  the  matter  of  the  estate  of  David  N.  Hanson.  From  an  order  as- 
sessing tax,  the  State  Tax  Commission  appeals.    Order  affirmed. 

George  M.  Curtis,  Jr.,  of  New  York  City  (Joseph  Force  Crater,  of 
New  York  Ci^,  of  counsel),  for  executors. 
Wm.  W.  Wingate,  of  New  York  City,  for  State  Tax  Commission. 

FOLEY,  S.  This  appeal  is  taken  by  the  state  tax  commission  from 
the  order  assessing  tax  on  the  ground :  First,  that  the  appraiser  d'd 
not  include  among  the  taxable  assets  of  the  estate  the  sum  of  $94,928, 
which  the  tax  commission  contends  represents  a  part  of  the  capital 
of  decedent  in  the  copartnership  of  which  he  was  a  member ;  second, 
on  the  ground  that  the  value  of  decedent's  interest  in  the  good  will  of 
the  business  was  not  included  among  the  taxable  assets. 

[1 J  Decedent  died  March  30,  1917,  a  resident  of  the  state  of  Illinois. 
The  firm  of  which  he  was  a  member  had  a  place  of  business  in  this 
state,  as  wiell  as  in  Chicago.    There  was  standing  to  his  credit  on  the 
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books  of  the  firm  the  sum  of  nearly  $95,000,  representing  his  share 
of  the  profits  of  the  copartnership  which  had  not  been  wididrawn  by 
him.  This  amount  in  no  way  affected  the  pro  rata  interest  of  decedent 
in  the  business  and  furnished  no  basis  for  additional  profits.  This 
credit  was  the  individual  property  of  decedent  and  was  a  debt  due 
to  him  from  the  copartnership.  It  was  not  an  interest  in  a  partner- 
ship business  within  the  state  as  declared  taxable  by  subdivision  2  of 
section  220  of  the  Tax  Law  (Consol.  Laws,  c.  60).  It  was  a  credit 
which,  by  section  243  of  the  Tax  Law,  as  in  force  at  the  date  of  de- 
cedent's death,  is  included  in  the  classification  of  "intangible  proper- 
ty," and  not  taxable  in  the  estate  of  a  nonresident  decedent.  The  ap- 
peal on  this  ground  is  therefore  overruled. 

[2]  It  is  provided  by  subdivision  4  of  section  220  of  the  Tax  Law,  as 
amended  by  chapter  664,  §  1,  of  the  Laws  of  1915,  that  the  transfer 
by  a  nonresident  decedent  of  "an  interest  in  any  partnership  business 
conducted,  wholly  or  partly,  within  the  state  of  New  York,"  shall  be 
taxable  "in  such  proportion  as  the  value  of  the  real  property  of  such 
*  *  *  partnership  located  in  the  state  of  New  York  bears  to  the 
value  of  the  entire  property  of  such  partnership."  The  only  fair  in- 
terpretation of  the  legislative  intent  in  the  addition  to  this  subdivision 
of  the  words  or  "capital  invested  in  business  in  the  state  by  a  nonresi- 
dent of  the  state  doing  business  in  the  state  either  as  principal  or 
partner,"  by  chapter  323,  §  83,  of  the  Laws  of  1916.  was  to  limit  the 
partnership  interest,  the  transfer  of  which  would  be  taxable,  to  capi- 
tal invested. 

Necessarily  good  will  "was  thereby  exempted.  This  was  the  con- 
struction given  to  the  statute  by  my  learned  colleague,  Surrogate  Co- 
halan.  in  Matter  of  Tysoh,  113  Misc.  Rep.  306,  184  N.  Y.  Supp.  398, 
affirmed  by  the  Appellate  Division  without  opinion  201  App.  Div.  840, 
192  N.  Y.  Supp.  955.  The  provision  of  the  Tax  Law  applicable  to  the 
present  case  was  in  effect  at  the  date  of  the  death  of  the  decedent  in  the 
Tyson  Case.  The  ailment  of  the  learned  attorney  for  the  state  tax 
commission  cannot  lessen  the  force  of  the  opinion  in  .the  Tyson  Case  and 
the  affirmance  of  the  decision  by  the  Appellate  Division. 

The  second  ground  of  the  appeal  is  overruled,  and  the  order  fixing 
tax  affirmed.    Submit  order^ccordingly. 
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HUFF  tt  al.  V.  CiTY  OF  NEW  YORK  et  al. 

(Snpreme  Ck>iirt,  Appellate  DlTlsion,  Second  Department    July  22,  1922.) 

L  Mualcipal  oorparatloBs  ^s>273V2'  Now,  vol.  2  Key-No.  Series— City  of  New 
York  nay  not  operate  but  lines. 

The  city  of  New  York  has  no  power  to  establish  or  operate  bus  lines 
in  its  streets,  except  by  the  grant  of  a  franchise  as  pointed  out  by  statute. 
2.  Mnnlclpal  corporations  ^s>27^i/2,  New,  vol.  2  Key-No.  Series— ^'Emergency" 
deelared  by  Legislature  refers  to  transit  situation  as  a  whole. 

The  "emergency'  in  the  transit  situation  in  the  dty  of  l^ew  Tork,  de- 
clared by  Public  Service  Commission  Law,  refers  to  the  transit  situation 
In  the  dty  as  a  whole,  and  as  used  in  the  act  the  word  characterizes  the 
defects  and  insufDdencies  of  the  general  transit  service. 

[Ed.'  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Bmergency.] 

8.  Munleipal  oorporatlons  «s»273^2»  New,  vol.  2  Key-No.  Series— Ren edy  for 
transit  energenoy  to  be  applied  by  transit  oom mission,  not  by  elty. 

The  application  of  the  remedy  prescribed  by  Public  Service  Commission 
Law,  declaring  an  "emergency**  in  the  transit  situation  in  the  city  of 
New  York,  was  conferred  on  the  transit  commission,  not  on  the  city. 

4.  Statutoo  e=>l99— ^'Emorgenoy"  given  pooollar  meaning  by  statute. 

The  word  "emergency,"  as  used  in  the  housing  legislation  of  April  and 
September,  1920  (Laws  1920,  c.  1B6,  as  amended  by  Laws  1920,  c.  9i4), 
and  in  the  Transit  Commission  Law,  does  not  have  the  meaning  given  it 
by  lexicographers,  but  has  a  new  and  peculiar  meaning,  namely,  a  per- 
manent condition  of  InsufiSciency  of  service  or  of  facilities,  resulting  in 
social  disturbance  or  distress. 

5.  Municipal  oorporatlons  «=:»273i/2,  Now,  vol.  2  Key-No.  Series— Aots  of  olty  In 

establishing  bos  line  without  oom plying  with  oharter  Illegal. 

Under  Greater  New  York  Charter,  §  1458,  as  amended  by  Laws  1913, 
c.  769,  S  1,  requiring  that  a  franchise  for  a  stage  or  omnibus  route  be  ob- 
tained from  the  board  of  estimate  and  apportionment  in  like  manner  as 
other  franchises,  acts  of  city  authorities  in  establishing  a  bus  line  with- 
out  the  grant  of  a  franchise  by  the  board  of  estimate  and  apportionment, 
and  the  issuance  of  a  certificate  by  the  Public  Service  Commission,  after 
passing  on  the  convenience  and  necessity  of  the  proposed  route,  is  illegal. 

6.  injunction  e=>l  14(2)— Municipal  corporations.  ^=»697 (2),  993(1)— Action  to 

restrain  Illegal  act  of  city  offlclals  In  establishing  n  bus  line  oan  bo  brought 
by  carrier,  taxpayer,  or  resident  citizen. 

Where  there  is  an  illegal  attempt  by  city  officials  to  establish  a  bus 
line,  an  action  may  be  maintained  by  a  common  carrier  of  passengers 
with  whom  the  bus  line  comes  in  competition,  or  by  a  taxpayer,  for  an 
injunction  to  restrain  an  illegal  offldal  act  and  to  obtain. a  Judgment  for 
the  loss  to  the  dty  occasioned  thereby,  or  by  any  dtizen  and  resident  of 
the  dty,  to  secure  the  abatement  of  a  nuisance  in  the  public  streets. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Slaughter  W.  Huff  and  another,  as  receivers,  etc.,  against 
the  City  of  New  York  and  others.  From  an  order  denying  a  motion 
by  plaintiffs  for  an  injunction  during  pendency  of  the  action  to  re- 
strain defendants  from  taking  any  steps  or  doing:  any  act  or  thing 
toward  the  operation  of  a  motor  bus  or  omnibus  line  or  route,  plain- 
tiflfs  appeal.    Reversed,  and  motion  granted. 

See,  also, App.  Div. .  194  N.  Y.  Supp.  945. 

Areued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  KELBY, 

and  YOUNG,  JJ. 

-  -  -■  - 
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Alfred  T.  Davison,  of  New  York  City,  for  appellants. 

William  E.  C.  Mayer,  of  New  York  City  (John  P.  O'Brien,  Corp. 
Counsel,  Edgar  J.  Kohler,  and  Robert  J.  Culhane,  all  of  New  York 
City,  on  the  brief),  for  respondents. 

BLACKMAR,  P.  J.  [1]  It  was  decided  by  this  court  in  Brook- 
lyn City  Railroad  Co.  v.  Whalen,  191App.  Div.  737,  182  N.  Y.  Supp. 
283,  that  the  city  of  New  York  has  no  power  to  establish  or  operate 
bus  lines  in  the  streets  of  the  city,  except  by  the  g^rant  of  a  franchise 
in  the  way  pointed  out  by  the  statutes.  That  decision  was  affirmed 
by  the  Court  of  Appeals  (229  N.  Y.  570,  128  N.  E.  215)  and  is  the 
law  of  this  state.  Every  consideration  urged  by  the  respondents  in 
the  case  at  bar  was  presented  in  that  case  and  carefully  considered. 
It  is  useless  to  go  over  again  the  reasons  that  induced  this  court  to 
reach  that  decision.  They  are  fully  set  forth  in  the  opinion  of  the 
court  and  are  presumably  familiar  to  the  corporation  counsel  and  to 
the  defendants. 

[2,3]  The  Legislature  has  declared  that  an  emergency  exists  in 
the  transit  situation  in  the  city  of  New  York.  Chapter  134  of  the 
Laws  of  1921  (Public  Service  Commission  Law,  Consol.  Laws,  c. 
48).  This  "emergency"  refers  to  the  transit  situation  in  the  city  as 
a  whole,  and  that  word,  as  used  in  the  act,  characterized  the  defects 
and  insufficiencies  of  the  general  transit  service.  But,  while  the  Leg- 
islature declared  such  an  emergency  to  exist,  it  at  the  same  time  pre- 
scribed the  remedy,  and  the  application  of  that  remedy  was  con- 
ferred upon  the  transit  commission,  and  not  upon  the  city  of  New 
York. 

[4]  The  word  "emergency,"  as  used  in  the  housing  legislation  of 
April  and  September,  1920  (Laws  1920,  c.  136,  as  amended  by  Laws 
1920,  c.  944),  and  in  the  Transit  Commission  Law,  does  not  have  the 
meaning  given  to  it  by  lexicographers.  The  Legislature  has  given 
to  the  word  "emergency"  a  new  and  peculiar  meaning,  namely,  a 
permanent  condition  of  insufficiency  of  service  or  of  facilities,  re- 
sulting in  social  disturbance  or  distress.  The  rules  of  law  applicable 
to  a  condition  of  "emergency"  as  defined  by  the  dictionaries  and 
encyclopedias  do  not  apply  to  an  "emergency"  with  the  meaning  with 
which  that  word  is  used  in  the  legislative  enactments  referred  to. 
It  is  the  condition  or  thing,  and  not  the  word,  which  calls  into  opera- 
tion the  rules  of  law. 

[5]  Section  1458  of  the  Charter  of  the  City  of  New  York  (Laws 
1901,  c.  466,  as  addjed  by  Laws  1913,  c.  769,  §  1)  reads  as  follows: 

"No  stage  or  omnibus  route  or  routes  for  public  use,  or  any  alteration  or 
extension  thereof,  or  any  alteration  or  extension  of  any  existing  stage  or  om- 
nibus route,  shall  hereafter  be  put  in  operation  in  or  upon  any  street,  ave- 
nue, park,  parkway,  bridge  or  public  ground  within  the  city  of  New  York 
untn  or  unless  a  franchise  or  right  therefor  shall  be  obtained  from  the  board 
of  estimate  and  apportionment  in  like  manner  as,  and  subject  to  the  limita- 
tions and  conditions  relating  to,  franchises  or  rights  In  this  charter  provided 
and  imposed." 

The  grant  of  a  franchise  requires  not  only  the  action  of  the  board 
of  estimate  and  apportionment,  but  also  of  the  Public  Service  Com- 
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mission,  or  the  Transit  Comnussion,  as  to  its  convenience  and  necessity. 
The  board  of  estimate  and  apportionment  has  granted  no  franchise,  the 
Public  Service  Commission  or  the  Transit  Commission,  has  issued  no 
certificate,  and  consequently  the  acts  of  the  city  authorities  in  estab- 
lishing this  bus  line  are  plainly  illegal.  If  there  is  public  need  for  a 
bus  line  on  the  route  selected,  one  may  be  easily  and  legally  established. 
The  board  of  estimate  and  apportionment  can  grant  a  franchise  in 
which  the  rights  of  the  city  and  the  public  may  be  safeguai^ed,  and 
the  Public  Service  Commission,  or  the  Transit  Commission,  will 
presumably  act  in  furtherance  of  the  public  welfare.  An  attempt 
to  establish  the  line  by  illegal  methods  can  result  only  in  failure  and 
the  loss  to  the  public  of  the  facilities  which  might  have  been  secured 
by  regular  and  legal  procedure. 

[B]  The  action  may  be  maintained  by  a  common  carrier  of  pas- 
sengers with  whom  the  bus  lines  come  in  competition,  or  by  a  tax- 
payer for  an  injunction  to  restrain  an  illegal  official  act  and  to  ob- 
tain a  judgment  for  the  loss  to  the  city  occasioned  by  such  an  illegal 
act  of  the  officials,  or  by  any  citizen  and  resident  of  the  city  to  secure 
the  abatement  of  a  nuisance  in  the  public  streets.  People  ex  rel. 
Pumpyansky  v.  Keating,  168  N.  Y.  390,  61  N.  E.  637. 

The  order  denying  the  motion  for  an  injunction  is  reversed  on  the 
law,  with  $10  costs  and  disbursements,  and  the  motion  for  the  in- 
junction granted  as  prayed  for,  with  $10  costs.  Settle  order  on  no- 
tice.   All  concur. 


(202  App.  Dir.  354) 
APEX  LEASING  CO.,  Inc.,  v.  WHITE  ENAMEL  REFRIGERATOR  CO. 

(Supreme  Court,  Appellate  Division,  First  Department     July  14,  1922.) 

Landlord  and  tenant  ^s»200( I)— Tenant  held  abliged  to  pay  taxes  for  entire 
year,  though  not  due  until  after  lease  expired. 

Under  a  lease  expiring  on  April  30th,  providing  that  the  tenant  shall 
pay  as  rent  .6  per  cent  of  the  increase  in  real  estate  taxes  over  $36,200, 
the  tenant  waa  ohl1};ed  to  pay  auch  rate  on  taxes  for  the  entire  year  in 
which  tbey  were  Ixnpoeed,  though  not  due  and  payable  i  until  after  the 
lease  expired. 

Greenbanm,  J.,  dissenting. 

Submission  of  controversy  under  Civil  Practice  Act,  §§  546-548, 
by  the  Apex  Leasing  Company,  Inc.,  ag:ainst  the  White  Enamel  Re- 
frigerator Company.    Judgment  for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Walter  H.  Bond,  of  New  -York  City,  for  plaintiff.      •   . 
Joseph  J.  Myers,  of  New  York  City,  for  defendant. 

LAUGHLIN,  J.  On  the  21st  of  June,  1913,  the  plaintiff,  by  an 
instrument  in  writing,  leased  to  the  defendant  a  store  in  the  build- 
ings known  as  47-61  West  Forty-Second  street  for  the  period  of  7 
years  and  9  months,  commencing  August  1st  that  year,  and  terminat- 
ing at  midnight  on  the  30th  of  April,  1921.    The  controversy  is  con- 
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cerning  the  construction  of  the  provisions  of  the  lease  imposing  up- 
on the  tenant  an  obligation  with  respect  to  the  payment  of  part  of 
the  taxes.  It  is  provided  in  the  lease  that  the  tenant  shall  pay  rent 
at  the  rate  of  $13,300  per  annum  from  the  commencement  of  the 
term  until  the  30th  of  April,  1915,  and  $1,000  more  per  anntun  for 
the  next  three  years,  and  $15,300  for  the  remaining  three  years  of 
the  term.  The  provisions  of  the  lease  with  respect  to  the  payment 
of  taxes 4)y  the  tenant  are  as  follows: 

"The  tenant  agrees  to  pay  as  rent  6  per  cent  of  Increase  in  the  amount  of 
real  estate  taxes  over  and  above  the  sum  of  $36^200  which  may  be  imposed 
upon  the  property  of  which  the  premises  hereby  demised  are  a  part,  in  any 
and  every  year  during  the  period  of  tbis  lease.  Such  amount  to  be  paid 
within  five  days  after  the  amount  thereof  has  been  demanded  by  the  land- 
lord, and  it  shall  be  collectible  as  rent  A  tax  bill  shall  be  sufficient  evidence 
ol  the  amount  of  taxes  and  for  calculation  of  the  amount  to  be  paid  by  the 
tenant" 

No  demand  was  made  upon  the  tenant  by  the  landlord  for  the 
payment  of  any  part  of  the  taxes  imposed  upon  the  premises  for  the 
year  1913,  and  the  tenant  paid  no  part  thereof.  Section  892  of  the 
Greater  New  York  Charter,  as  amended  by  chapter  455,  §  2,  of  the 
Laws  of  1911,  which  is  applicable  to  this  submission,  provides,  in 
effect,  that  the  taxable  status  of  all  persons  and  property  assessable 
for  taxation  in  the  city  of  New  York  shall  be  fixed  for  each  year 
on  the  1st  day  of  October  in  the  preceding  year,  at  which  time  the 
annual  record  of  assessed  valuation  of  real  property  and  personal 
estates  shall  be  open  for  public  examination  and  inspection  and  cor- 
rection, and  after  the  expiration  of  the  respective  periods  during 
which  said  records  are  required  so  to  remain  open,  there  is  imposed 
upon  the  board  of  taxes  and  assessments  the  duty  of  preparing  as- 
sessment rolls  of  the  several  boroughs  for  delivery  to  the  board  of 
aldermen,  and  section  907  of  the  charter  (Laws  1901,  c.  466,  as  amend- 
ed by  Laws  1911,  c.  455),  which  thus  requires  the  preparation  of  the 
assessment  rolls,  also  requires  the  board  of  taxes  and  assessments  to 
certify  and  deliver  the  assessment  rolls  to  the  board  of  aldermen  on 
the  1st  day  of' March  in  each  year,  with  certain  exceptions  not  applica- 
ble to  this  submission.  Sections  909  and  910  (as  respectively  amended 
by  Laws  1911,  c.  455,  and  Laws  1913,  c.  680)  require  the  board  of  al- 
dermen and  its  president,  in  its  name  and  as  its  act,  on  information 
transmitted  to  it  by  the  comptroller  as  provided  in  section  900  (as 
amended  by  Laws  1911,  c.  455,  Laws  1912,  c.  6,  and  Laws  1914,  c.  451), 
to  determine,  impose,  and  assess  the  proper  proportionate  amount  re- 
quired to  be  assessed  by  taxation  against  the  several  parcels  of  real  es- 
tate, and  section  "911  (as  amended  by  Laws  1911,  c.  455),  which  re- 
quires the  board  of  aldermen  to  cause  the  assessment  rolls  for  each 
borough,  when  corrected  and  finally  completed,  or  a  fair  copy  thereof, 
to  be  delivered  to  the  receiver  of  taxes  on  or  before  the  28th  of  March, 
with  the  proper  warrant  or  warrants  annexed  directing  and  requiring 
him  to  collect  the  taxes.  Section  914  (as  amended  by  Laws  1911,  c. 
455,  and  Laws  1916,  c.  17)  requires  the  receiver  of  taxes  to  give  pub- 
lic notice  for  at  least  five  days,  as  therein  provided,  that  the  assessment 
rolls  have  been  delivered  to  him,  and  that  one-half  of  the  taxes  upon 
real  estate  shall  be  due  and  payable  on  the  1st  day  of  May  and  the  re- 
maining half  on  the  1st  day  of  November  thereafter,  and  provides  that 
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the  taxes  on  the  real  estate  shall  be  and  become  liens  and  shall  be  con- 
strued as  and  deemed  to  be  charges  thereon  on  the  respective  days  when 
they  become  due  and  payable  and  not  earlier. 

The  submission  shows  that  during  the  month  of  March,  1921,  there 
was  duly  imposed  by  the  city  upon  the  premises,  of  which  the  demised 
premises  were  a  part,  taxes  in  the  amount  of  $74,790;  that  the  de> 
fendant  surrendered  possession  and  the  fdaintiff  accepted  possession 
of  the  premises  on  the  30th  of  April,  1921,  which  was  the  last  day 
of  the  term;  that  on  the  25th  of  April,  1921,  plaintiff  demanded  pay- 
ment by  the  defendant  within  five  days  of  the  sum  of  $2,315.40,  which 
is  6  per  cent  on  the  difference  between  the  amount  of  taxes  so  im- 
posed for  the  year  1921  and  $36,200,  and  that  the  defendant  failed 
and  refused  to  pay  the  same. 

Plaintiff  contends  that,  since  the  entire  amount  of  the  taxes  for 
the  year  1921  was  imposed  on  the  premises  during  the  term  of  the 
lease,  defendant  is  liable  under  its  covenant  for  6  per  cent,  on  the 
amount  thereof  over  and  above  $36,200,  notwithstanding  the  fact  that 
no  part  of  the  taxes  became  due  and  payable  or  a  lien  until  the  day 
after  the  expiration  of  the  term,  and  one-half  thereof  did  not  be- 
come due  or  payable  or  a  lien  tmtil  six  months  thereafter.  The  de- 
fendant contends  that,  in  view  of  the  provisions  of  the  covenant  re- 
quiring it  to  pay  the  taxes  as  rent,  it  is  only  liable  for  a  proportion- 
ate part  of  the  taxes  for  the  four  months  of  the  tax  year  during  which 
it  occupied  the  premises. 

Under  the  recent  decision  in  Wall  v.  Hess,  232  N.  Y.  472,  134  N. 
E.  536,  affirming  the  decision  of  this  court  in  194  App.  Div.  456,  185 
N.  Y.  Supp.  449,  the  general  provisions  of  the  covenant  plainly  ob- 
ligated the  defendant  to  pay  the  specified  percentage  on  the  amount 
of  the  taxes  over  $36,200  for  the  entire  year  of  1921,  regardless  of 
whether  such  construction  would  render  the  tenant  liable  for  taxes 
for  a  longer  period  than  it  occupied  the  premises,  for  it  was  there 
held  that  a  covenant  to  pay  and  discharge,  when  due  and  payable,  all 
taxes  assessed,  levied,  or  imposed  during  the  term,  obligated  the 
tenant  to  pay  the  taxes  imposed,  as  here,  not  only  prior  to  the  30th 
day  of  April,  on  which  the  lease  expired,  but  for  the  entire  calendar 
year,  notwithstanding  the  fact  that,  as  here,  no  part  of  the  taxes  be- 
came due  or  payable  or  a  lien  until  the  day  after  the  expiration  of 
the  term,  and  one-half  thereof  did  not  become  due  or  payable  or  a 
lien  until  six  months  thereafter. 

In  Ward  v.  Union  Trust  Co.,  224  N.  Y.  73,  120  N.  E.  81,  3  A.  L. 
R.  1154,  the  Court  of  Appeals,  however,  reversed  this  court  (172  App. 
Div.  569,  159  N.  Y.  Supp.  54),  and,  as  explained  in  Wall  v.  Hess, 
supra,  construed  a  general  covenant,  in  effect  the  same  as  the  one 
now  tmder  consideration,  as  obligating  the  tenant  to  pay  only  taxes 
that  became  due  and  payable  during  the  term;  but  controlling  con- 
sideration in  giving  that  construction  was  the  fact  that  the  lease 
there  in  question,  unlike  that  now  under  consideration,  imposed  up- 
on the  tenant  the  duty  to  keep  and  surrender  the  premises  free  from 
tax  liens,  and  therefore  it  was  held  that  the  tenant  was  liable  for  only 
one-half  of  the  taxes  for  the  year  during  which  the  lease  expired, 
for  the  reason  that  only  one-half  thereof  became  due  and  payable 
during  the  term. 
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I  am  of  opinion  that  the  provisions  obligating  the  tenant  to  make 
this  payment  as  rent,  and  providing  that  it  shall  be  collectible  as  rent, 
and  that  a  tax  bill  shall  be  sufficient  evidence  for  the  calculation  of 
the  amount  to  be  paid  by  the  tenant,  are  insufficient  to  render  the 
decision  in  Wall  v.  Hess,  supra,  inapplicable.  It  is  perfectly  plain 
that  it  was  not  contemplated  that  the  amount  of  taxes  for  which  the 
tenant  was  to  be  liable  each  year  shquld  be  apportioned  according 
to  the  periods  for  which  rent  became  due  and  payable,  but  that  the 
entire  amount  for  which  the  tenant  was  liable  for  taxes  was  to  be 
due  and  payable  within  five  days  after  demand  therefor  by  the  land- 
lord. As  I  construe  the  lease,  it  was  merely  intended,  by  providing 
that  this  should' be  deemed  rent  and  collectible  as  such,  to  afford  the 
landlord  an  additional  remedy  to  enforce  payment  thereof  by  adding 
it,  if  he  so  elected,  to  the  rent  next  falling  due  thereafter,  and  sum- 
marily dispossessing  the  tenant  in  the  event  of  failure  to  pay  the  same. 

I  am  therefore  of  opinion  that  on  the  authority  of  Wall  v.  Hess, 
supra,  and  Ogden  v.  Getty,  100  App.  Div.  430,  91  N.  Y.  Supp.  664,  the 
defendant  is  liable  for  6  per  cent,  of  the  amount  of  taxes  for  the 
entire  year  of  1921  over  and  above  $36,200,  which  entitles  plaintiff 
to  judgment  against  the  defendant  for  $2,315.40,  together  with  inter- 
est thereon  from  the  25th  day  of  April,  1921 ;  but,  in  the  circimistances, 
I  think  no  costs  should  be  imposed  upon  the  defendant. 

Judgment  ordered  for  plaintiff  as  stated  in  opinion,  without  costs. 
Settle  order  on  notice. 

CLARKE,  P.  T.,  and  TX)WUNG  and  SMITH,  JJ.,  concur. 
GREENBAUM,  J.,  dissents* 


(202  App.  Div.  468)  == 

PEOPLE  «x  rel.  BISSETT  v.  COLER,  Commissioner  of  Department  of  CharitlM. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    July  21,  1922.) 

Mandamus  <s»  164 (4)— Recital  In  exhibit  annexed  to  return  held  not  to  tm  ooii- 
oluslve  against  defendant. 

"Where  a  writ  of  mandnmus  alleged  that  relator  was  lippolnted  to  a 
municipal  position  on  February  20th  and  dismissed  the  following:  May 
19th,  and  the  return  attempted  to  Justify  the  discharge  by  alleging:  un-- 
tavorable  reports  concerning  relator,  the  annexing  of  one  of  these  reports, 
reciting  that,  though  relator  was  appointed  on  February  20th.  he  did  not 
report  for  work  until  March  Ist,  as  an  exhibit  to  the  return,  did  not 
show  that  relator  was  not  permitted  to  serve  the  full  required  proba- 
tionary term  of  three  months;  defendant's  purpose  not  being  to  show  a 
different  time  for  the  commencement  of  relator's  services,  but  to  show 
that  he  neglected  his  duties. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  Sie  relation  of  Robert  E.  Bissett, 
against  Bird  S.  Coler,  as  Commissioner  of  the  Department  of  Chari- 
ties of  the  City  of  New  York.  From  an  order  granting  relator's  mo- 
tion for  a  final  order  of  mandamus,  defendant  appeals.  Reversed,  and 
motion  denied. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 


Digitized  by 


Google 


Sup.  Ct.)  PEOPLE  V.  COLEB  263 

(196  N.T.S.) 

Joseph.  P.  Retlly,  of  Brooklyn  (John  P.  O'Brien,  Corp.  Counsel,  and 
William  B.  Carsvvell,  both  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Joseph  A.  McNamara,  of  New  York  City  (Denis  R.  O'Brien,  of 
New  York  City,  on  the  brief),  for  respondent 

JAYCOX,  J.  The  relator  applied  for  and  obtained  an  alternative 
writ  of  mandamus.  Upon  the  writ  so  obtained  rssue  was  joined,  and 
the  questions  of  fact  arising  thereon  were  tried  before  a  jury.  After 
ssud  trial  the  relator  moved  for  a  peremptory  writ  of  mandamus.  In 
so  far  as  this  motion  was  based  upon  the  findings  of  the  jury,  it  was 
denied,  but  the  court  came  to  the  conclusion  that  the  writ  and  the  re- 
turn thereto  showed  conclusively  that  the  relator  had  not  been  per- 
mitted to  serve  the  full  probationary  term  of  three  months,  as  re- 
quired by  rule  11  of  the  Municipal  Civil  Service  Rules.  The  relator, 
at  the  time  of  his  appointment  for  a  probationary  term,  was  in  the 
service  of  the  department  of  charities  as  a  stable  foreman.  After 
reciting  these  facts,  the  writ  continues : 

**IX.  That  relator  continuously  served  in  such  position  until  on  or  about 
February  20,  1917,  when  as  a  result  of  a  competitive  examination  he  was  aj^in 
appointed  from  an  eligible  list  to  the  position  of  deputy  superintendent 
*    ♦    ♦    and  served  there  until  on  or  about  May  19,  1917." 

The  writ  further  shows  that  the  relator  was  appointed  to  said  posi- 
tion for  the  probationary  term  of  3  months  and  that  on  the  19th  of 
May,  1917,  he  received  a  notice  from  the  acting  commissioner  of  the 
department  of  public  charities  that  his  services  as  deputy  lay  superin- 
tendent at  the  New  York  City  Farm  Colony  had  proved  unsatisfactory 
and  would  be  discontinued  at  the  end  of  the  probationary  period. 

The  writ  further  states  that  on  or  about  the  5fh  of  May,  1917,  and 
exactly  two  weeks  prior  to  the  termination  of  the  relator's  period  of 
probation,  he  received  a  certain  letter  praising  his  services,  his  capac- 
ity and  trustworthiness.  These  allegations  as  to  the  commencement  and 
termination  of  the  relator's  probationary  period  of  employment  were 
not  denied  by  the  return.  The  defendant,  however,  sought  to  justify 
the  discharge  of  the  relator,  and  for  that  purpose  set  forth  in  the  re- 
turn that  the  director  of  the  Sea  View  Hospital  and  New  York  City 
Farm  Colony,  the  immediate  superior  of  the  relator,  had  made  reports 
concerning  the  relator  which  were  unfavorable,  and  that  a  report  of 
that  character  was  annexed  to  the  return  and  marked  Exhibit  1.  In 
this  exhibit  it  is,  recited  as  one  of  the  respects  in  which  the  relator's 
conduct  had  been  unsatisfactory,  that,  "although  appointed  February 
20,  1917,  as  deputy  superintendent,  Mr.  Bissett  did  not  report  for 
duty  until  March .  1st."  The  relator  has  been  reinstated  upon  the 
ground  that  it  appears  from  this  recital  in  the  complaint  made  against 
him  that  he  has  not  been  permitted  to  serve  the  full  probationary  pe- 
riod (see  Matter  of  O'Grady  v.  Low,  74  App.  Div.  246,  77  N.  Y.  Supp. 
661)  and  that  his  dismissal  was  therefore  unlawful  (People  ex  rel. 
Kastor  v.  Kearny,  164  N.  Y.  64,  58  N.  E.  14). 

1  am  of  the  opinion  that  this  recital  is  not  a  part  of  the  pleading,  so 
as  to  condude  the  defendant.    The  relator  stated  the  date  of  his  ap- 
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pointment  and  the  date  when  his  probationary  period  would  expire, 
and  upon  this  the  defendant  did  not  take  issue.  Instead,  the  defend- 
ant admhted  that  the  period  of  the  probation  recited  in  the  writ  was 
correct,  but  endeavored  to  justify  the  relator's  discharge  upon  the 
ground  that  the  relator  had  neglected  his  duties,  and  for  this  purpose 
he  set  forth  the  complaint  which  had  been  made  against  the  relator. 
The  purpose  of  the  defendant  was  not  to  show  a  different  time  for 
the  commencement  of  the  relator's  services,  but  to  show  that  he  neg- 
lected to  perform  the  duties  for  which  he  was  engaged.  The  jury, 
by  its  finding,  has  decided  that  the  relator  was  guilty  of  no  such  neg- 
lect of  duty,  and,  although  this  question  was  not  in  issue,  and  not  di- 
rectly submitted  to  the  jury,  their  finding  was  to  the  effect  that  the 
relator  did  not  fail  to  report  upon  the  date  when  his  employment 
began.  The  writ  gave  no  notice  to  the  defendant  that  it  would  be 
claimed  that  the  relator  was  not  permitted  to  serve  the  full  probation- 
ary period.  No  such  contention  was  made  upon  the  trial,  and  no  such 
question  was  presented  to  the  jury. 

Even  upon  the  motion  for  the  peremptory  writ  this  claim  was  not 
advanced  by  the  relator,  but  was  a  fact  which  the  learned  court  at  Spe- 
cial Term  thought  conclusively  appeared  from  the  pleadings.  In  this 
I  think  he  was  in  error.  Issues  of  this  character,  upon  which  decisions 
of  the  court  are  based,  should  conclusively  and  positively  appear,  and 
should  be  the  subject  of  the  litigation,  and  be  passed  upon  by  the  jury, 
so  that  the  result  of  the  proceeding  shall  not  depend  upon  the  inciden- 
tal discovery  of  an  assertion  of  this  character  in  an  exhibit.  The  par- 
ties are  entitled  to  have  the  proceeding  decided  upon  the  questions  liti- 
gated, and  this  assertion  in  the  exhibit  annexed  to  the  return  is  not 
a  sufficient  basis  for  disregarding  all  the  proceedings  had  herein  and 
reinstating  the  relator  in  his  position.  I  tiiink  this  involves  no  hard- 
ship to  the  relator,  for  it  is  impossible  to  believe  that,  if  the  relator's 
period  of  probation  had  been  reduced  by  more  than  two  weeks  from 
the  period  to  which  he  knew  he  was  entitled,  and  which  he  several 
times  referred  to  in  the  alternative  writ,  he  would  not  have  made  a 
claim  for  reinstatement  upon  ,that  ground. 

I  advise  that  the  final  order  appealed  from  be  reversed  on  the  law, 
and  the  motion  denied,  without  costs.    All  concur. 


PEOPLE  «x  rel.  BRENNAN  v.  WALSH  et  al.,  ^oard  of  Apiieals  (WOOD, 

intervener). 

(Supreme  Court,  Kings  CJounty.    June  26, '1922.) 

I,  Municipal  corporations  ^=s>  192— Power  of  board  of  appeals  to  reconsider  Its 
orders  Is  not  arbitrary. 

The  board  of  appeals  of  New  York  CJity  is  a  quasi  Judicial  body,  and 
may  reconsider  and  correct  or  revoke  its  orders;  but  the  power  to  re- 
consider is  not  arbitrary,  and  its  exercise  should  be  granted  only  where 
there  is  Justification  and  good  cause  for  such  action. 

^s»For  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indezof 
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2.  Livery  stable  and  garage  keepers  «=:»4i/2— Censeat  of  property  owaers  to  build- 
lag  of  garage  may  be  revoked  before  acted  upoa. 

The  consent  of  neighboring  property  owners  to  the  building  of  a  garage, 
which  watf  given  without  consideration^  may  be  revoked  at  any  time  be- 
fore being  acted  apon. 

Certiorari  proceeding  by  the  People  of  the  State  of  New  York,  on 
the  relation  of  John  J.  Brennan,  against  William  E.  Walsh  and  oth- 
ers, constituting  the  Board  of  Appeals  of  New  York  City,  to  review 
an  act  of  the  Board  in  granting  permission  to  William  H.  Wood  to 
build  a  public  garage.  The  Corporation  Counsel  of  the  City  of  New 
York  moved  for  an  order  to  dismiss  the  writ  and  affirm  the  determina- 
tion of  the  Board.    Motion  denied. 

Richards,  Smyth  &  Conway,  of  Brooklyn,  for  relator. 
Louis  Hess,  of  New  York  City,  for  intervener. 
John  P,  O'Brien,  Corp.  Counsel,  of  New  York  City,  for  defend- 
ants. 

CALLAGHAN,  J.  The  intervener  made  an  application  to  the  su- 
perintendent of  buildings  of  the  borough  of  Queens  for  permission  to 
erect  a  garage  for  more  than  five  motor  vehicles  within  the  area  pro- 
hibited by  the  Building  Zone  Resolution,  His  application  was  denied. 
Thereafter  an  appeal  was  taken  on  his  behalf  to  the  board  of  appeals, 
and  after  being  dismissed  for  failure  to  prosecute  the  default  was 
opened,  the  proceeding  restored  to  the  calendar,  and  on  June  7,  1921, 
denied,  and  the  decision  of  the  superintendent  of  buildings  affirmed. 
Prior  to  the  final  hearing  and  in  due  course  the  board  fixed  the  area 
deemed  to  be  affected  by  the  erection  of  the  proposed  garage.  Con- 
sents from  certain  property  owners  within  that  area  to  the  erection  of 
the  garage  were  dtJy  filed  with  the  board. 

It  is  urged  here  that  the  number  of  consents  filed  was  not  sufficient, 
but  it  is  not  necessary  to  determine  that  question  in  this  proceeding,  in- 
asmuch as  this  application  must  be  denied  for  other  reasons.  The 
resolution  adopted  by  the  board  on  June  7th,  denying  the  application, 
gave  no  reason  for  the  action  of  the  board.  Thereafter,  and  on  the 
17th  day  of  June,  1921,  the  intervener  applied  for  a  reopening  of  the 
case  and  for  a  rehearing  of  the  application.  The  application  asked  a 
reopening,  so  that  a  decision  might  be  rendered  in  accordance  with  the 
"weight  of  new  and  additional  facts  which  I  am  prepared  to  present 
to  the  board."  There  were  no  new  or  additional  facts  presented.  The 
application  was  granted.  After  a  further  hearing,  and  on  September 
8,  1921,  the  matter  was  again  considered,  and  the  application  was 
granted. 

In  the  meantime  a  number  of  the  consents  had  been  withdrawn,  so 
that  on  the  day  the  application  was  finally  granted  there  was  not  with- 
in the  restricted  district  80  per  cent,  of  the  property  owners  who  had 
consented  to  vary  the  application  of  the  requirements  of  the  Zoning 
Law  with  respect  to  intervener's  proposed  garage.  It  is  not  claimed 
here  on  behalf  of  the  board  that  there  was  a  sufficient  number  of  valid 
consents  upon  which  permission  to  erect  a  garage  could  be  granted. 
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The  corporation  counsel  evidently  concedes  this  proposition;  as  he 
states  in  his  brief : 

"The  whole  case  narrows  itself  into  the  single  question*  of  law  as  to 
whether  the  board  has  power,  under  the  provisions  of  the  charter  and  the 
Building  Zone  Resolution,  to  vary  the  application  of  the  requirements  of  the 
Zoning  Law  with  respect  to  intervener's  proposed  garage." 

I  assume  by  this  statement  he  means  to  concede  that  the  only  ques- 
tion before  the  court  is  the  right,  pursuant  to  section,  20  of  the  Build- 
ing Zone  Resolution,  providing  for  the  granting  of  the  application  when 
there  are  practical  difficulties  and  unnecessary  hardships  in  the  way  of 
carrying  out  the  strict  letter  of  the  law. 

[1]  The  relator  brought  this  proceeding  to  review  the  act  of  the 
board  in  granting  this  application,  and  after  answer  the  corporation 
counsel  moved  for  an  order  dismissing  the  writ  and  affirming  the  de- 
termination of  the  board  of  appeals.  The  only  questions,  tfierefore, 
presented  upon  this  application,  are:  First,  the  right  of  the  board  of  • 
appeals  to  rehear  the  application ;  and,  second,  its  ri^ht  to  grant  the 
application  pursuant  to  section  20  of  the  Building  Zone  Resolution. 
The  board  of  appeals  is  a  quasi  judicial  body,  and  should  not  ordinarily 
be  permitted  to  sit  in  review  of  its  own  decisions  and  revoke  action 
once  duly  taken.  Great  difficult}'  might  be  experienced  by 'a  hard  and 
fast  rule  of  law  denying  permission  to  rehear  and  modify  its  rulings: 
that  is  to  say,  in  correcting  matters  which  were  overlooked  and  were 
of  slight  materiality,  but  which  were  capable  of  speedy  and  practical 
correction  by  that  official  body  and  without  prejudice  to  the  rights  of 
any  one. 

In  the  Matter  of  Equitable  Trust  Co.  of  New  York  v.  Hamilton. 
226  N.  Y.  241,  123  N.  E.  380,  the  Court  of  Appeals  have  announced 
that  a  board  of  supervisors  might  rehear  an  application  of  similar  pur- 
port to  this,  and  change  its  ruling,  provided,  of  course,  the  personnel 
of  the  board  be  the  same.  Having  regard  for  the  power  granted  to 
the  board  of  appeals  by  the  Building  Zone  Resolution,  with  the  idea 
of  bringing  about  a  uniformity  of  building,  etc.,  it  seems  more  reason- 
able to  conclude  that  there  is  power  to  recall  and  correct  orders  than 
to  hold  that  the  sole  method  of  correcting  is  in  the  courts  through  a 
writ  of  certiorari.  But  the  power  to  reconsider  is  not  an  arbitrary 
one,  and  its  exercise  should  be  granted  only  when  there  is  justification 
and  good  cause  for  such  action. 

[2]  In  this  case  there  was  no  such  justification.  Jurisdiction  had 
been  lost  by  the  withdrawal  of  consents.  Jurisdiction  was  originally 
acquired  by  reason  of  the  consents,  and  while  the  corporation  counsel 
concedes  that  the  application  could  not  be  granted  upon  the  basis  of  the 
consents  after  they  had  been  withdrawn,  yet  the  intervener  insists 
that  the  consents  were  still  in  effect  because  they  were  irrevocable. 
There  was  no  consideration  for  the  consents — no  change  of  position  on 
the  part  of  any  one.  No  reason  appears,  therefore,  for  the  assertion 
that  they  could  not  be  withdrawn  at  any  time  before  they  were  acted 
upon.  Matter  of  Adriance,  59  App.  Div.  440,  69  N.  Y.  Supp.  314; 
Baker  v.  New  York  Municipal  Ry.  Corporation,  102  Misc.  Rep.  719, 
168  N.  Y.  Supp.  509,  affirmed,  181  App.  Div.  939,  168  N.  Y.  Supp. 
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509.  The  intervener  suggests  that  the  consent  should  be  considered 
as  operative  and  effective  by  giving  to  the  final  consent  granted  here- 
in a  nunc  pro  tunc  operation.  That  theory  is  based  upon  the  assiunp- 
tion  that  no  consent  may  be  revoked,  which  is,  of  course,  an  erroneous 
theory. 

A  more  serious  question  is  presented  as  to  the  right  of  the  board  in 
this  case  to  grant  permission  to  erect  the  garage  pursuant  to  section 
20  of  the  Building  Zone  Resolution.  From  the  language  of  the  reso- 
lution granting  this  application,  one  is  led  to  assume  that  the  sole  basis 
of  the  application  is  the  exercise  of  the  discretion  of  the  board  per- 
mitted by  section  20  of  the  Building  Zone  Resolution.  The  record 
presented  on  this  apglication  impresses  one  with  the  fact  that  such  was 
not  the  reason  for  granting  the  application.  It  was  an  afterthought. 
It  could  not  possibly  be  based  upon  any  theory  that  it  was  necessary 
in  the  interest  of  public  convenience  or  health.  I  could  not  conceive  of 
a  situation  where  a  public  garage  could  be  so  regarded,  and  it  was 
never  intended  that  the  board  should  exercise  such,  power  in  a  situa- 
tion such  as  is  presented  here.  If  such  was  the  case,  there  would  be 
no  necessity  for  consents,  rules,  or  regulations.  The  power  would  be 
with  the  board  in  all  cases.  Its  judgment,  even  though  arbitrarily  ex- 
ercised, would  be  final.  It  was  only  those  situations  which  presented 
exceptional  and  unusual  conditions  that  permit  the  board  to  exercise 
its  judgment  in  order  to  relieve  excessive  hardships.  It  is  not  unlike 
similar  power  given  td  the  superintendent  of  buildings  and  other  offi- 
cers to  waive  the  strict  letter  of  the  law  in  the  interest  of  preventing 
unnecessary  hardships  in  exceptional  and  difficult  cases.  To  hold 
otherwise  would  be  to  submit  the  whole  operation  of  the  Zoning  Law 
to  the  arbitrary  discretion  of  the  board  of  appeals.  There  is  a  natural 
desire  for  boards  of  similar  jurisdiction  to  magnify  their  power  and 
extend  it,  no  doubt  in  good  faith  in  many  instance ;  but,  unless  curbed, 
the  magnifying  of  their  powers  would  lead  to  a  total  disregard  for  the 
statute. 

The  relator  has  not  moved  for  an  order  finally  determining  the  pro- 
ceeding.   This  motion  comes  before  the  court  only  upon  the  motion  of . 
the  corporation  counsel  for  an  order  dismissing  the  writ  and  affirming 
the  determination.    The  court  has  not  power,  therefore,  to  finally  de- 
termine this  proceeding. 

The  motion  must  be  denied,  but  without  costs. 


(202  App.  Dlv.  367) 

CHANLER  V.  CHANLER. 
(Supreme  Court,  Appellate  Division,  First  Department.    Jnly  14,  1922.) 
Husbaml  and   wife  «=:»279( I)— Husband  held  liable  to   wife  under  separation 
agreement  for  payments  to  support  and  educate  daughters  only  during  their 
minority. 

Under  a  separation  agreement  proyiding  for  pasrments  to  tbe  wife  for 
the  support  and  education  of  tbe  parties*  two  daughters,  who,  on  attaining 
majority,  were  to  receive  directly  any  fund  accumulated  for  their  benefit, 
tbe  husband  was  obligated  to  make  payments  to  his  wife  for  the  benefit 
of  the  daughters  only  during  their  minority. 

^  —  ^ 
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Appeal  from  Trial  Tenn,  New  York  County. 

Action  by  Julia  Chanlcr  against  Robert  W.  CEanlen  From  a 
directed  judgment  for  plaintiflf,  pursuant  to  a  stipulation  between  the 
parties  that  the  court  might  direct  the  judgment  to  be  entered  with 
the  same  force  and  effect  as  a  directed  verdict,  defendant  appeals. 
Modified  and  afHrmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH, 
PAGE,  and  GREENBAUM,  JJ. 

Franklin  F.  Russell,  of  New  York  City,  for  appellant 
Guggenheimer,  Untermyer  &  Marshall,  of  New  York  City  (Edward 
A.  Kenney,  of  New  York  City,  of  counsel,  and  Alvin  Untermyer  and 
Laurence  A.  Steinhardt,  both  of  New  York  City,  on  the  bnef),  for 
respondent. 

LAUGHLIN,  J.  The  facts  are  uncontroverted.  The  point  pre- 
sented by  the  appeal  involves  the  construction  of  a  separation  agree- 
ment made  between  the  parties  on  the  17th  day  of  April,  1907.  They 
then  were,  and,  so  far  as  shown  by  the  record,  still  are,  husband  and 
wife,  but  living  apart  The  precise  point  is  whether  the  provision  in 
stich  agreement  for  quarter-annual  payments  to  be  made  to  the  plain- 
tiff for  the  support,  maintenance,  and  education  of  their  two  daugh- 
ters, imposes  an  obligation  upon  the  defendant  to  continue  to  make 
such  payments  after  the  daughters  have  attained  their  majority. 

The  separation  agreement  obligates  the  defendant  to  pay  to  the 
plaintiff  "until  her  death  or  remarriage"  the  sum  of  $10,000  per  an- 
num in  equal  quarterly  payments,  and  he  thereby  further  agreed  "to 
set  aside  and  allow  for  the  support,  maintenance,  and  education  of 
each  of  his  children,  Dorothy  Chanler  andMulia  Chanler,  the  sum 
of  $5,000  per  annum,  and  to  pay  the  same  to  said  Julia  Chanler, 
for  the  said  purpose'  only,  in  equal  quarterly  payments  on  the  1st 
days  of  March,  June,  September,  and  December  in  each  year,  sub- 
ject to  the  conditions  set  forth"  in  the  third  paragraph  of  the  agree- 
ment. Dorothy  was  then  about  9  years  of  age,  and  attained  her 
majority  on  the  24th  of  November,  1919,  and  Tulia  was  a  few  years 
younger,  and  is  still  a  minor.  Dorothy  is  unmarried  and  has  no 
emplo)rment,  and  has  never  been  trained  to  earn  her  own  living,  and 
is  dependent  wholly  upon  her  father  for  support. 

The  separation  agreement  gave  the  mother  the  exclusive  care  and 
custody  of  Dorothy  from  the  1st  of  October  each  year  to  the  30th  of 
Jime  thereafter,  and  of  Julia  from  the  1st  of  October  to  the  1st  of 
April  thereafter,  and  gave  the  father  their  care  and  custody  at  other 
times.  It  also  provided  that  the  traveling  expenses  and  the  expenses 
of  necessary  attendants  should  be  paid  by  the  party  to  whom  the  chil- 
dren were  going  at  any  time  under  the  agreement,  and  that  the  father 
might  deduct  from  the  money  set  aside  for  the  support,  maintenance, 
and  education  of  the  children  the  amount  actually  expended  by  him 
for  their  support,  maintenance,  and  education  while  ^th  him,  but 
that,  in  any  event,  plaintiflf  should  receive  as  a  minimum  payment 
on  account  of  Dorothy  the  sum  of  $3,750  per  annum^  and  on  account 
of  Ju^a  $2,500  per  annum. 
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The  mother  agreed  to  use  the  moneys  received  by  her  for  the  re* 
spective  children,  or  so  much  thereof  as  mi^fht  be  necessary,  to  sup- 
port, maintdn,  and  educate  ihtm,  and  that  on  the  1st  days  of  Octo- 
ber and  April,  each  year,  she  would  render  to  the  defendant  an  ac- 
counting of  her  receipts  and  expenditures  for  the  support,  mainte- 
nance, and  education  of  each  of  the  children,  and  that,  in  the  event 
that  the  amounts  so  expended  should  be  less  tiian  the  amount  received, 
she  would  pay  over  the  surplus  to  a  trust  company,  to  be  designated 
by  the  defendant,  within  30  days  after  the  expiration  of  the  year, 
and  it  was  provided  that  such  surplus  and  the  income  thereon  should 
be  accumulated  and  paid  to  the  child  for  whose  account  the  deposit 
was  made,  on  her  attaining  the  age  of  21  years,  and  that,  in  the  event 
that  either  child  should  die  before  attaining  her  majority,  any  balance 
so  on  deposit  to  her  credit  should  be  transferred  to  the  account  of 
the  survivor,  and,  in  the  event  that  plaintiff  failed  to  make  the  de- 
posits as  agreed,  the  amount  thereof,  at  the  option  of  the  defendant, 
might  be  considered  a  payment  on  account  of  his  obligation  to  make 
payments  to  the  plaintiff  for  her  own  account.  It  was  expressly 
provided  that  the  plaintiff  accepted  the  agreement  and  the  provisions 
there  made  "in  lieu  of  any  direction  or  provisions  for  the  support, 
maintenance,  education,  or  otherwise  of  herself,  or  of  her  said  chil- 
dren, which  piay  be  made  by  or  contained  in  any  will  or  other  in- 
strument or  in  or  by  any  order  or  decree  in  any  action  or  proceeding 
heretofore  or  hereafter  made,  and  in  lieu  of  her  dower  or  right  of 
dower  in  any  and  all  real  estate  of  the  said  Robert  W.  Chanler, 
whether"  then  owned  or  possessed  by  him  or  thereafter  acquired,  and 
wheresoever  situated. 

For  several  months  prior  to  the  17th  of  June,  1921,  Dorothy  was 
residing  with  her  father,  and  has  continued  to  live  with  him  since, 
and  has  been  and  still  is  receiving  a  regular  allowance  from  him.  On 
the  last-mentioned  date,  at  the  request  of  her  father,  she  executed 
and  acknowledged,  in  consideration  of  natural  love  and  affection  and 
of  $1,  a  general  release  to  him.  The  release  contains  no  reference 
to  the  provisions  of  the  separation  agreement,  or  to  any  other  obli- 
gation on  the  part  bf  the  defendant  to  her  or  for  her  benefit.  This 
was  executed  to  enable  her  father  to. use  it  in  his  defense  of  this 
action,  and  it  was  agreed  that  it  was  not  to  be  binding  on  her  for  any 
other  purpose.  Dorothy  is  not  now,  and  has  not  been  since  July 
1,  1919,  in  attendance  at  any  institution  of  learning. 

Plaintiff  contends  that,  without  regard  to  the  wishes,  desirds,  or 
election  of  the  defendant  or  of  Dorothy,  she  is  entitled  by  virtue  of 
the  separation  agreement  to  continue  to  receive  for  Dorothy's  ac- 
count $5,000  per  annum.  The  defendant  contends  that  the  separation 
agreement  should  be  construed  as  obligating  him  only  to  make  those 
payments  during  Dorothy's  minority.  If  plaintiflf's  contention  be 
sustained,  it  necessarify  follows,  notwithstanding  the  fact  that  Dorothy 
has  attained  her  majority  and  has  elected  to  live  with  her  father, 
that  the  plaintiflf  is  entitled  to  receive  the  payments  and  to  use  the 
same  in  her  discretion  in  supporting  and  maintaining  Dorothy,  and 
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that  It  was  not  competent  for  Dorothy  to  release  her  father  from 
this  obligation  to  make  payments  to  her  mother  for  her  benefit. 

I  am  of  opinion  that  these  contentions  are  unsound,  and  that  the 
defendant  was  only  obligated  to  make  payments  to  his  wife  for  the 
benefit  of  Dorothy  during  her  minority.  That  construction  is  sup- 
ported by  the  fact  that  the  provisions  were  made  not  merely  for  the 
support  and  maintenance,  but  for  the  education  of  thcT  children,  which 
ordinarily  would  relate  to  the  period  of  minority,  and  by  the  provi- 
sions entitling  the  children  on  respectively  attaining  majority  to  re- 
ceive directly  any  fund  accumulated  under  the  agreement  for  their 
benefit,  respectively,  and  by  the  general  law  under  which  the  obligations 
of  the  parent  to  support,  maintain,  and  educate  a  child  terminate  up- 
on the  child's  attaining  majority,  with  the  exception  of  certain  obli- 
gations imposed  by  statute  when  the  child  has  become  or  is  liable 
to  become  a  public  charge,  which  have  no  bearing  on  this  case. 

It  is  conceded  that  the  defendant  is  m  arrears  under  his  obligations 
to  the  plaintiff,  aside  from  this  point,  to  the  extent  of  $1,300  only. 
I  am  of  opinion  that  the  plaintiff  was  only  entitled  to  iudgment  for 
$1,300  and  interest  thereon  from  the  30th  of  April.  1920. 

The  judgment  should  therefore  be  modified  accordingly,  and,  as 
modified,  affirmed,  without  costs.    Settle  order  on  notice.   'AH  concur. 


BLOCK  V.  AMSDEN. 

(Supreme  Court,  Special  Term,  Monroe  County.    July  11,  1922.) 
(Svttahus  by  the  Court,) 

1.  Fraudulent  conveyanoes  C=:»95(6)-*Transfers  from  husband  to  wife,  where 

In  good  faith  and  payment  for  money  advanced  the  husband  by  the  wife,  will 
not  be  set  aside. 
Transfers  of  real  estate  and  mortgages  from  husband  to  wife  will  be 
I  sustained,  although  he  was  indebted  at  the  time  to  third  parties,  where 
the  wife  possessed  an  independent  income  sufficient  to  pay  the  value  of 
the  property,  and  the  circumstances  showed  that  she  had  been  turning 
over  her  income  and  money  to  him  for  use  and  deposit,  and  the  trans- 
fers were  made  to  satisfy  this  indebtedness. 

2.  Judgment  ^=:»597— Splitting  of  causes  of  action  for  alleged  fraudulent  deposits 

in  bank  oy  husband  In  name  jof  wife  and  fraudulent  transfers  to  her  Is  not 
permissible. 

{Splitting  up  a  cause  of  action  for  alleged  fraudulent  deposits  In  banks 
In  the  name  of  a  wife  and  transfers  of  real  estate  and  mortgages  by  a 
husband  to  a  wife  will  not  be  sanctioned,  and  where  the  husband's  ad- 
ministrator has  prosecuted  an  action  to  recover  the  deposits  be  cannot 
thereafter  maintain  an  action  to  recover  the  real  estate  and  mortgages 
and  the  income  and  proceeds  thereof,  when  the  cause  of  action  should 
have  been  Included  In  the  former  action. 

Action  by  Wilton  Block,  as  administrator  with  the  will  annexed  of 
C.  Henry  Amsden,  deceased,  against  Catherine  M.  Amsden,  to  set 
aside  transfers  as  in  fraud  of  creditors.    Complaint  dismissed 

Benton,  Lewis,  McKay  &  Bown,  of  Rochester,  for  plaintiff. 

Herbert  J.  Stull,  of  Rochester,  for  defendant. 

^s^For  other  cases  se«  same  topic  it  KEY-NUMBER  Id  aU  Kex-Numbered  Digests  A  Indexes 
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RODENBECK,  J.  This  action  is  to  be  distinguished  from  the  ac- 
tion heretofore  brought  and  decided  between  the  same  parties  relat- 
ing to  deposits  made  by  the  deceased  in  the  defendant's  name  in  a 
largenumber  of  banks  in  the  city  of  Rochester.  Block  v.  Amsden,  196 
App.  Div.  915, 187  N.  Y.  Supp.  927 ;  Id.,  232  N.  Y.  620,  134  N.  E.  596. 
The  actions  are  alike,  in  that  the  parties  are  the  same,  both  seek  to  ob- 
tain funds  from  the  estate  to  meet  the  claims  of  creditors,  and  both 
are  based  upon  allegations  of  fraud ;  but  the  inferences  to  be  drawn 
from  the  transactions  involved  in  each  case  are  not  the  sartie.  In  the. 
former  action  the  deposits  were  made  in  so  many  banks  and  under  such 
circumstances  as  to  lead  irresistibly  to  the  conclusion  that  they  were 
made  secretly,  in  small  amounts  daily,  to  avoid  suspicion  and  in  fraud 
of  creditors ;  but  there  are  no  such  earmarks  in  diis  case,  which  in- 
volves the  transfers  of  real  estate  and  mortgages,  the  recording  of 
which  itself  was  constructive  notice  at  the  time  of  the  transactions. 

While  the  deposits  and  transfers,  with  the  exception  of  the  transfer 
of  one  of  the  Averill  avenue  properties,  were  made  during  the  same 
period  covered  by  the  deposits  claimed  in  the  former  action,  they  were 
not  involved  directly  in  the  issues  in  that  action.  They  were  not  men- 
tioned in  the  complaint  in  that  action,  and  no  claim  was  made  that 
they  were  fraudulent ;  the  complaint  being  confined  to  the  deposits  in 
the  banks  which  alone  were  the  subject  of  attack  in  that  action.  The 
transfers  assailed  in  this  action  were  assumed  to  be  valid  in  the  former 
action,  since  there  was  no  issue  on  the  subject,  and  the  only  considera- 
tion given  to  them  was  as  to  whether  or  not  allowances  from  the  bank 
accounts  should  be  made  to  the  defendant  from  the  income  and  pro- 
ceeds received  therefrom,  on  the  theory  that  she  or  her  husband  must 
have  deposited  the  income  and  proceeds  in  the  bank  accounts  in  ques- 
tion. The  court,  however,  found  that,  while  the  defendant  may  have 
handed  the  income  and  proceeds  over  to  her  husband,  she  had  not 
satisfactorily  traced  the  moneys  from  his  hands  into  the  bank  ac- 
counts, so  as  to  warrant  any  deduction  therefrom  in  her  favor.  The 
transfers  and  the  income  and  proceeds  therefrom  were  therefore  left 
in  abejrance,  except  as  to  one  parcel  of  real  estate  which  had  been 
conveyed  prior  to  the  period  covered  by  the  deposits  involved  in  the 
former  action,  the  income  of  which  was  allowed  to  the  defendant  as 
a  deduction,,  and  that  treatment  suggested  this  action,  in  which  the 
transfers  are  directly  attacked  and  the  income  and  proceeds  therefrom 
specifically  sought. 

There  is  no  proper  estoppel  in  the  former  decision,  as  the  question 
here  raised  was  not  directly  at  issue,  nor  was  it  necessarily  involved  in 
determining  the  issues,  in  the  former  action.  The  transfers  not  being 
attacked,  it  was  to  be  assumed  for  the  purposes  of  that  action  that 
they  were  valid,  and  the  only  question  was  whether  or  not  the  income 
and  proceeds  therefrom  had  been  handed  over  to  the  defendant's 
husband  for  deposit,  and  had  been  deposited  by  him  in  some  one  of 
the  bank  accounts  in  her  name.  The  plaintiff  acquiesces  in  this  view  in 
one  particular,  for  while  the  defendant  was  allowed  $2,932.50  out  of 
the  bank  accounts  as  the  income  from  297  Averill  avenue,  the  plaintiff 
in  this  action  seeks  to  set  aside  the  transfer  of  that  property  to  the  de- 
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fendant  by  her  husband,  made  in  1905,  and  to  make  the  defendant  ac- 
count for  the  very  income  from  this  property  for  which  she  was  made 
an  allowance  in  the  former  action.  This  view  of  the  plaintiflf  is  the 
correct  one,  and  extends  to  all  of  the  transfers  invoked  in  this  action 
and  the  income  and  proceeds  thereof,  and  neither  party  is  estopped  by 
the  decision  in  the  former  action.  If  the  court  in  the  former  action 
did  determine  the  question  of  the  validity  of  the  transfers  included  in 
this  action,  the  adjudication  is  binding  upon  the  plaintiff  as  well  as  the 
.defendant,  and  the  plaintiff  cannot  be  heard  to  litigate  the  question 
again.  The  doctrine  of  res  judicata  is  not  for  the  benefit  of  one  party 
when  it  suits  him  to  advance  it,  but  is  a  two-edged  sword,  and  cuts 
both  ways,  and  applies  to  both  parties  to  the  litigation. 

[1]  In  this  action  the  plaintiff  seeks  to  set  aside  three  transfers  of 
real  estate  and  five  mortgages  made  between  the  years  1905  and  1909, 
while  the  former  action  involved  deposits  in  a  large  number  of  banks 
between  the  years  1906  and  1915.  No  claim  was  made  in  the  former 
action,  and  none  is  made  in  this  action,  with  reference  to  any  transac- 
tion prior  to  1905.  That  there  were  bank  accounts  in  the  defendant's 
name  prior  to  that  time,  and  that  she  was  possessed  of  real  estate  and 
had  an  income  in  her  own  right  prior  to  the  claims  made  in  both  ac- 
tions, is  a  very  significant  fact  in  this  action,  and  was  so  considered 
in  the  former  action.  In  that  action  the  defendant  was  made  certain 
allowances  from  the  bank  accounts  on  the  ground  that  her  personal 
income  went  into  the  accounts  and  that  she  should  not  be  deprived  of 
it  It  was  a  reasonable  conclusion  in  that  case  that  the  defendant's 
money  should  not  be  appropriated  in  that  action,  because  her  husband 
had  fraudulently  made  deposits  of  his  money  in  her  bank  accounts. 
In  this  action  her  resources  prior  to  1905  must  be  pven  due  weight 
upon  the  question  as  to  whether  or  not  the  transfers  were  without 
consideration,  and  therefore  presumptively  fraudulent  as  to  existing 
creditors.  There  were  creditocs  of  her  husband  from  1905  on  until 
his  death,  during  the  time  covered  by  the  transfers  in  this  action ;  but 
she  had  independent  means  of  her  own,  which  under  the  circum- 
stances it  is  reasonable  to  assume  she  used  to  acquire  the  property  in 
question  in  this  action.  The  defendant  experienced  in  the  former 
action  the  disadvantage  of  her  business  relations  with  her  husband; 
but  the  inferences  to  be  drawn  from  this  relationship  should  not  be 
carried  to  the  extent  of  not  giving  the  defendant  the  benefit  of  the 
use  and  investment  of  her  own  money,  even  in  real  estate  and  mort- 
gages owned  by  him  and  assigned  to  her.  Prior  to  1905  she  owned  a 
piece  of  real  estate  on  Union  street,  the  ownership  in  fact  going  back 
to  1890,  a  period  prior  to  her  marriage,  the  income  from  which,  to  the 
extent  of  $2,526.42,  she  was  allowed  as  a  deduction  in  the  former  ac- 
tion. She  also  had  bank  accounts  aggregating,  prior  to  1906,  $9,143.16, 
which,  with  interest,  was  also  allowed  to  her  as  deductions  from  the 
deposits  in  the  bank  accounts.  These  assets  furnished  her  with  funds 
which  are  not  open  to  question,  with  which  she  had  a  right  to  deal  with 
her  husband,  and  if  she  used  them,  or  any  part  of  them,  to  purchase 
real  estate  or  mortgages,  the  transactions  are  as  valid  as  if  made  with 
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a  Stranger,  even  though  her  husband  had  outstanding  debts  at  the  time 
of  such  transfers. 

The  first  four  transfers  that  are  questioned  in  this  action  are  297 
Averill  avenue,  a  conveyance  by  warranty  deed,  May  26,  1905,  with  a 
consideration  of  "one  dollar  and  upwards,"  and  the  Etts,  HoUenstein, 
and  McPadden  mortgages,  all  assigned  November  23,  1906,  mortgages 
coming  to  him  from  his  mother's  estate,  purporting  to  be  given  for  a 
"good  and  valuable  consideration,"  aggregating  in  value  $2,800,  while 
at  that  time  the  defendant  had  in  the  banks  of  the  city,  as  found  in  the 
former  action,  $9,143.16,  and  was  concededly  turning  over  money  to 
her  husband,  and  had  been  since  their  marriage.  The  next  transfer  is 
an  assignment  of  the  so-called  Kimpal  mortgage,  upon  which  there 
was  due  $1,300,  dated  November  1,  1907,  for  a  "good  and  valuable 
consideration,"  the  title  of  which  had  never  been  in  Ae  testator's  name, 
but  which  is  attacked  nevertheless  on  the  assumption  that  his  money 
purchased  the  assignment.  This  assignment  was  paid  for  with  moneys 
drawn  from  defendant's  bank  account.  The  next  transfer,  that  of 
the  Bums  mortgage  for  $950,  Apr.  1,  1909,  for  a  "good  and  valuable 
consideration,"  occurred  on  the  same  day  that  another  mortgage,  the 
Hollenstein  mortgage,  for  $800,  assigned  as  above  stated,  was  paid, 
and  it  is  fair  to  assume  that  the  Bums  mortgage  was  a  mere  sub- 
stitute for  the  Hollenstein  mortgage.  The  next  transfer,  that  of  301 
Averill  avenue,  July  24,  1909,  by  warranty  deed  for  "one  and  upwards 
dollars,"  was  made  about  the  time  that  the  defendaiit  turned  over  to 
her  husband  a  sum  about  equal  to  the  value  of  the  property.  The  last 
transfer,  the  Durgin  street  property,  December  9,  1909,  by  warranty 
deed  for  ''one  dollar,"  was  made  when  the  defendant  had  ample 
funds  with  which  to  pay  for  it.  There  is  no  direct  evidence  by  checks 
or  receipts  that  the  defendant's  moneys  were  used  to  pay  for  these 
transfers,  except  in  the  case  of  the  Kimpal  mortgage ;  but  it  is  a  fair 
conclusion  from  the  evidence  that  the  defendant's  money  was  so  used. 

The  defendant  had  two  accounts  in  the  Monroe  County  Savings 
Bank,  one  opened  in  1899  under  her  maiden  name,  Kittie  A.  M. 
Gross,  and  the  other  in  1895  under  her  married  name,  Kittie  A.  M. 
Amsden.  Neither  of  these  accounts  can  be  questioned,  so  far  as  the 
deposits  are  concerned  made  prior  to  January  1,  1906,  and  at  that  time 
she  had  in  these  two  accounts  alone  $2,312.08,  beside  $6,831.08  in 
other  banks  not  under  question  in  the  former  action  or  in  this  action. 
She  undoubtedly  loaned  her  husband  moneys,  a  fact  which  was  found 
in  the  former  action ;  but,  what  is  more  important  in  this  case,  she 
loaned  him  out  of  the  moneys  in  the  two  accounts  in  the  Monroe  Coun- 
ty Savings  Bank  prior  to  November  1,  1907,  going  back  to  March  12, 
1900,  covering  a  period  when  four  of  the  five  mortgages  and  one  of 
the  pieces  of  real  estate  were  transferred  to  her,  the  sum  of  $6,600, 
shown  by  checks  indorsed  by  him,  and  one  of  these  diecks,  dated  Oc- 
tober 29,  1907,  states  that  it  is  for  the  "Kimpal  loan,"  corresponding 
with  the  assignment  to  her  of  a  mortgage  called  the  Kimpal  mortgage 
November  1,  1907.  This  mortgage  was  never  owned  by  her  husband, 
and  this  check  shows  that  she  drew  the  check  to.  his  order  out  of  her 
195N.Y.S.— 18 
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own  bank  account,  when  the  funds  were  clearly  hers,  and  he  bought 
the  mortgage  for  her.  This  is  one  of  the  transfers  attacked  in  this 
case  without  foundation.  During  the  period  when  the  checks  were 
drawn  in  her  husband's  favor,  down  to  October  29,  1907,  excluding 
the  Kimpal  transaction,  she  had  loaned  him  at  least  $5,300,  and  had 
received  transfers  of  the  Averill  avenue  property  May  26,  1905..  esti- 
mated value  $3,000,  the  Etts  mortgage  November  23,  1906,  for  $1,600, 
the  McPadden  mortgage  November  23,  1906,  for  $400,  and  the  Hollen- 
stein  mortgage  November  23,  1906,  for  $800,  or  a  total  of  $5,800.  The 
Bums  mortgage  for  $950,  assigned  April  7,  1909,  was  to  take  the  place 
of  the  Hollenstein  mortgage,  paid  April  1,  1909.  The  homestead  on 
Averill  avenue  was  transferred  to  her  July  29,  1909,  but  prior  thereto, 
on  April  1,  1907,  she  had  loaned  him  $2,500,  subsequently  repaid  by 
him  in  1909,  and  turned  over  to  him,  for  which  no  deduction  was  made 
in  the  former  action,  as  the  evidence  did  not  show  that  he  had  de- 
posited the  moneys  in  any  of  the  bank  accounts  in  her  name.  This 
leaves  her  with  a  credit  of  $2,500,  which  was  a  sufficient  consideration 
for  th^  homestead  transfer.  The  consideration  for  the  remaining 
transfer,  the  Durgin  street  property,  December  9,  1909,  is  amply  cov- 
ered by  interest  and  income  of  the  defendant,  aggregating  about  $1,500, 
which  she  undoubtedly  turned  over  to  him,  and  for  which  no  deduction 
was  mAde  in  the  former  action.  Under  the  circumstances  of  this  case, 
any  presumption  arising  from  the  transfers,  if  arty  attached,  was  re- 
butted by  the  evidence,  the  only  fair  and  reasonable  inference  from 
which  is  that  she  paid  a  valuable  and  adequate  consideration  for  the 
transfers.    Lehrenkrauss  v.  Bonnell,  199  N.  Y.  240,  92  N.  E.  637.  . 

[2]  The  plaintiff's  first  view  of  the  validity  of  the  transfers  involved 
in  this  action  was  correct,  and  the  evidence  shows  that  he  was  justified 
in  omitting  them  from  the  property  sought  to  be  reached  in  the  first 
action ;  but,  having  made  his  choice,  he  should  abide  by  it,  and  should 
not  be  allowed  to  make  too  many  experiments  involving  the  same  ques- 
tion. He  has  always  had  one  cause  of  action,  and  should  have  includ- 
ed all  the  property  assailable,  and,  not  having  done  so,  cannot  be  heard, 
after  having  been  successful  or  unsuccessful,  to  experiment  again  on 
other  property.  A  plaintiff  may  not  split  up  his  demand  into  as  many 
actions  as  he  has  items,  and  vex  the  court  and  litigants  with  unneces- 
sary suits.  Kennedy  v.  City  of  New  York,  196  N.  Y.  19,  89  N.  E. 
360,  25L.  R.  A.  (N.  S.)  847. 

This  conclusion  works  out  an  equitable  result.  The  defendant  had 
independent  means  and  loaned  them  to  her  husband.  The  court  should 
protect  her  resources  for  her  advancing  years,  even  though  her  hus- 
band may  with  her  acquiescence  have  fraudulently  deposited  his  mon- 
eys in  her  bank  accounts.  There  is  no  reason  for  appropriating  her 
money  if  it  can  be  traced,  and  that  is  what  the  court  is  seeking  to  do  in 
this  action.  If  the  plaintiff  can  succeed  in  this  action,  it  will  defeat 
the  judgment  in  the  former  action,  by  depriving  the  defendant  of  the 
allowance  made  to  her  in  that  action,  and  strip  her  of  any  means  of 
income  in  her  old  age,  which,  unless  required  by  the  rules  of  law, 
should  not  appeal  to  .the  conscience  of  the  court.  If  the  plaintiff's  con- 
tention were  sustained  completely,  the  creditors  would  not  only  get 
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what  the  husband  had,  but  what  the  wife  obviously  had,  which  is  not 
contemplated  in  such  an  action  as  this,  and  is  unconscionable. 

The  complaint  is  dismissed,  with  costs. 

So  ordered. 


ai9  Misc.  Bep.  87) 

PITCAIRN  V.  PITCAIRN. 

(Supreme  Conrt,  Special  Term,  New  York  Connty.    Jmie,  1022.) 

1.  Marriage  ^=960(4)— Petition  for  publloatlon  of  notioe  under  Domestio  Rela- 

tions Law  must  set  forth  with  sufficient  detail  efforts  to  discover  whether  wife 
was  living. 

Under  Domestic  Relations  Law,  |  7-a,  as  added  by  Laws  1922,  c  279,  an 
order  of  publication  may  not  be  granted  on  a  petition  which  as  to 
diligence  merely  states  the  petitioner's  conclusion  that  he  has  made  dili- 
gent search  and  every  effort  within  his  power  to  ascertain  the  where- 
abouts or  existence  of  defendant,  but  the  particulars  of  the  efforts  and  the 
grounds  of  the  conclusion  must  be  set  forth  with  the  same  detail  as  in 
an  affidavit  for  an  order  of  publication  of  summons. 

2.  Marriage  ^=^60 (4) ^Petition  for  publloatlon  of  notice  held  defective  for  not 

stating  that  wife  had  not  been  icnown  to  be  living  for  five  years. 

A  petition  for  publication  of  notice  under  Domestic  Relations  Law,  f 
7-a,  as  added  by  Laws  1022,  c.  279,  held  defective  for  failing  to  state  clear- 
ly that  the  wife  had  not  been  known  to  the  petitioner  to  be  living  at  any 
time  during  the  five  years  required  by  the  statute. 

3.  Marriage  ^=»58(l),  60(4)— Diesoiution  of  marriage  will  not  be  granted  for 

five  successive  years'  absence,  but  on  the  presumption  of  death  arising  from 
unexplained  absence. 

The  ground  of  a  proceeding  to  dissolve  a  marriage  under  Domestic  Re- 
lations Law,  §  7-a,  as  added  by  Laws  1922,  c.  279,  Is  not  absence  for  five 
years,  but  a  presumption  of  death  arising  from  unexplained  absence,  so 
that  a  proposed  notice  for  publication,  stating  that  the  petitioner  applies 
for  an  order  of  dissolution  of  marriage  *'on  the  ground  of  absence  for 
five  years  last  past"  is  misleading  and  incorrect,  for  the  notice  should 
refer  to  the  presumption  of  death. 

Action  by  Charles  Victor  Pitcairn  against  Elsie  C.  Taylor  Pit- 
caim  to  dissolve  marriage.  Application  for  order  of  publication  denied, 
with  leave  to  renew. 

John  Bradshaw  Thome,  of  New  York  City,  for  plaintiff. 

MARSH,  J.  [J]  This  is  a  petition  under  section  7-a  of  the  Do- 
mestic Relations  Laws  (Consol.  Laws,  c.  14),  as  added  by  chapter  279 
of  the  Laws  of  1922.  It  sets  forth  the  marriage  of  the  parties,  the  de- 
fendant's absence  for  five  years  and 

"that  petitioner  has  made  every  effort  within  his  power  to  ascertain  the  where- 
abouts of  his  wife  and  hM  failed  in  his  every  endeavor  and  believes  that  his 
said  wife  is  dead ;  and  that  a  diligent  search  has  been  made  to  discover  evl- 
ence  showing  that  said  wife  Is  living,  and  that  no  such  evidence  has  been 
found." 

The  petitioner  asks  for  an  order  of  publication  under  the  statute 
above  mentioned.  The  language  quoted  is  little  more  than  a  repetition 
of  the  words  of  the  statute  concerning  a  search  for  evidence.  Inasmuch 
as  the  publication  of  the  notice  is  intended  for  the  purpose  of  acquir- 

^^For  other  cases  see  same  topic  &  Ki:T-NXJMB£R  in  all  Key-Numbered  Digests  ft  Indexes 
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ing  jurisdiction,  and  the  judgment  to  be  entered  will  be  of  great  moment 
to  the  defendant,  if  living,  I  believe  it  was  not  intended  diat  the  order 
of  publication  should  be  granted  on  a  mere  conclusion  that  the  peti- 
tioner has  made  a  diligent  search  and  every  effort  within  his  power, 
but  that  the  particulars  of  his  eflEorts  and  the  grounds  for  the  conclu- 
sion must  be  set  forth  with  the  same  detail  as  in  an  affidavit  for  an 
order  for  publication  of  a  summons.  Friedman  y.  Prescetti,  199  App. 
Div.  385,  192  N.  Y.  Supp.  55. 

[2]  The  petition  in  this  case  is  also  defective,  in  that  it  fails  to  state 
unambiguously  that  the  defendant  has  not  been  known  to  the  plaintiff 
to  be  living  at  any  time  during  the  required  five  years.  Furthermore, 
I  am  of  the  opinion  that  the  notice  which  it  is  proposed  to  publish  is 
not  in  proper  form.  The  statute  requires  that  it  shall  state  the  object 
of  the  petition.  This  proposed  notice  states  that  the  petition  applies 
for  an  order  of  dissolution  of  marriage  "on  the  ground  of  absence  for 
five  successive  years  last  past."  This  is  incorrect,  and  may  easily  mis- 
lead the  defendant  as  to  her  rights.  The  ground  of  the  proceeding 
seems  not  to  be  absence  for  five  years,  but  a  presumption  of  death  re- 
sulting from  unexplained  absence. 

[3]  The  statute  indicates  an  intent  to  deny  the  relief  if  the  absent 
party  appears  in  fact  to  be  living.  The  published  notice,  therefore, 
should  refer  to  the  presumption  of  death. 

Application  denied,  with  leave  to  renew.    Ordered  accordingly. 

{202  App.  Dlv.  220)  ^C^^^'^'^^^/^^V 

ROSENBLATT  et  al.  v.  BERGEN.    ^^  V^^ 

(Supreme  Court,  Appellate  Division,  First  Departmeit.    July  14,  1922.) 

1.  Brokers  ^:=954— To  recover  eommlssloii,  broker  must  show  that  purchaser 

found  was  ready,  able,  and  willing. 

A  broker,  to  recover  a  commissiOQ  for  finding  a  purchaser  for  property, 
must  show  that  the  purchaser  was  ready,  willing,  and  able  to  oomplcte 
the  purchase. 

2.  Brokers  ^=s>54— Purchaser  held  not  able  to  carry  out  agreement  to  purchase 

property,  so  as  to  entitle  broker  to  commission. 

Where  the  purchaser  whom  a  broker  claimed  to  have  found  was  a 
corporation  to  be  organized  with  $10,000  capital  stock,  which  amount  the 
organizers  had  paid  in  checks,  and  according  to  the*  contract  of  sale  the 
price  of  the  property  was  to  be  $50,000,  to  be  paid  before  passing  of  title, 
and  the  purchaser  was  to  give  a  $25,000  purchase-money  bond  and  mort- 
gage the  corporation  was  not  a  purchaser  able  to  carry  out  the  agree^ 
ment  to  purchase  the  property,  so  as  to  entitle  the  broker  to  a  commis- 
sion, regardless  of  the  fact  that  the  incorporators  were  men  of  sufficient 
financial  ability  to  carry  through  the  transaction. 

3.  Vendor  and  purchaser  €^78— Time  not  of  essence,  unless  speoiflcally  made  so. 

In  contract  for  sale  of  property,  time  is  not  of  the  essence,  unless  spe- 
dficaUy  made  so. 

4.  Brokers  ^=»54— Owner  held  not  liable  for  oom mission  oil  aooepting  a  corpora- 

tion as  purchaser,  In  absence  of  a  showing  ef  knowledge  ef  llnanolal  laalililty 
to  carry  out  contract. 

Though  the  owner  of  property  was  willing  to  accept  as  a  purchaser  a  cor- 
poration which  was  to  be  formed,  and  which  in  fact  was  financially  un- 

^s»7aT  other  cases  see  same  toplo  ft  KEY-NUMBER  in  iall  Key-Numbered  Dig esta  A  Indexes 
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able  to  carry  out  the  transaction,  be  cannot  be  beld  liable  for  a  com- 
mission, in  absence  of  a  showing  that  he  knew  that  the  corporation  was 
financially  unable  to  cany  oat  the  contract. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Benjamin  Rosenblatt  and  others  against  William  G. 
Bergen.  From  a  judgment  for  plaintiffs,  and  an  order  denying  de- 
f  endsmt's  motion  to  set  the  verdict  aside  and  dismiss  the  complaint,  de- 
fendant appeals.  Judgment  and  order  reversed,  and  complaint  dis* 
missed. 

Argued  before  CLARKE,  P.  J.,  and  lAUGHLIN, .  DO WLING, 
SMITH,  and  GREENBAUM,  JJ. 

John  J.  O'Grady,  of  New  York  City,  for  appellant. 

Lind  &  Pfeiffer,  of  New  York  City  (Alexander  Pfeiffer,  of  Neiifr 
York  City,  of  counsel,  and  Seth  V.  Eiting,  of  New  York  City,  on  the 
brief),  for  respondents. 

SMITH,  J.  [1]  This  IS  an  action  for  commissions.  The  plaintiffs 
claim,  as  brokers,  to  have  found  a  purchaser  who  was  ready,  willing, 
and  able  to  purchase  the  property  of  the  defendant  Bergen  upon  terms 
agreed  upon.  The  defendant,  apparently  before  the  transaction  was 
closed,  backed  out  of  the  proposition  and  demanded  $10,000  more, 
which  those  interested  in  the  purchase  refused  to  give,  and  the  matter 
fell  through.  In  order  to  recover,  however,  the  plaintiffs  are  bound  to 
show  that  they  first  found  a  purchaser  ready,  willing,  and  able  to  com- 
plete the  purchase. 

[2]  This  purchase  was  to  be  made  in  the  name  of  a  corporation,  the 
AnJaim  Realty  Company,  Inc.  This  corporation  was  to  be  organized  by 
parities  controlled  by  the  four  persons  who  were  sworn  as  witnesses. 
It  was  to  give  $10,000  upon  the  signing  of  the  contract  and  pay  $40,- 
000  more  upon  the  passing  of  title,  and  the  property  was  to  be  taken 
subject  to  certain  existing  mortgages,  and  the  purchaser  was  to  give 
a  $25,000  purchase-money  mortgage  securing  its  bond.  Four  checks 
of  $2,500  were  presented  as  the  first  payment.  As  to  one  of  these 
checks  the  party  giving  the  check  had  only  about  $900  to  his  credit  in 
the  bank  upon  which  the  check  was  drawn.  He  swears,  however,  that 
he  was  worth  $25,000,  and  that  he  had  more  than  enough  money  in 
another  bank  which  he  could  transfer  to  this  bank,  which  would  make 
good  the  purchase.  These  four  people  wanted  to  buy  this  property 
upon  the  terms  specified,  but  the  title  was  not  to  be  given  to  these 
four  parties,  but  was  to  be  given  to  a  corporation.  The  certificate  of 
incorporation  is  included  in  the  evidence.  It  is  a  corporation  organized 
with  $10,000  capital  stock  and  $1,000  paid  in.  According  to  the  briefs 
the  corporation  was  organized  for  the  purpose  of  buying  this  property. 
The  contract  provided,  not  only  for  the  payment  of  $50,000  before  the 
passing  of  title,  but  also  that  the  purchaser  was  to  give  a  $25,000  pur- 
chase-money bond  and  mortgage.  The  purchaser  was  this  corporation^ 
and  it  was  only  organized  with  a  $10,000  capital.  There  was  no  offer 
by  the  fqur  men  to  guarantee  this  purchase-money  bond  and  mortgage, 
so  that,  if  this  contract  which  they  claim  was  agreed  upon  was  carried 
out,  the  seller  would  have  the  $50,000  and  a  purchase-money  bond  and 
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mortgage  for  $25,000  given  by  a  corporation  of  sufficient  responsibility. 
This  is  not  enough  to  show  tfial  the  purchaser,  which  was  in  fact  the 
corporation,  was  able  to  carry  out  the  purchase.  It  is  claimed  that  the 
certificate  of  incorporation  of  the  Anam  Realty  Company,  Inc.,  was  not 
filed  for  three  months  after  this  transaction  was  had,  but  the  papers 
were  in  proper  shape  for  filing  before  the  contract  was  had. 

[3]  In  these  transactions  time  is  not  of  the  essence  of  the  contract, 
unless  specifically  made  so.  As  all  the  incorporation  papers  were  cer- 
tified by  the  secretary  of  state  and  the  corporation  tax  paid,  as  shown 
by  a  receipt,  it  would  seem  to  me  that  we  must  assume  that  the  corpo- 
ration was  duly  organized  and  could  be  perfected  in  time.  It  may  aJso 
be  assumed  that  this  $2,500  check  of  one  of  these  men  interested  would 
be  made  good  in  due  time,  and  the  other  checks  properly  indorsed  when 
the  time  came  for  the  passing  of  title. 

In  these  transactions  there  are  many  details  to  be  arranged,  and  the 
law  furnishes  a  reasonable  time  in  which  to  arrange  these  details,  if 
the  parties  are  anxious  and  willing  and  agreed  upon  the  terms  of  the 
sale,  so  that  the  whole  case  seems  to  me  to  rest  upon  the  ability  of  this 
corporation  to  pay  $40,000  and  to  give  a  purchase-money  bond  and 
mortgage  for  $25,000,  when  the  corporation  was  organized  with  a 
capital  only  of  $10,000,  with  $1,000  paid  in. 

The  respondents  claim  that  the  four  men  alleged  to  be  stockholders 
of  the  proposed  corporation  were  of  sufficient  responsibility  to  put  the 
corporation  in  funds  to  comply  with  the  cash  requirements  of  the  pro- 
posed purchase,  and  need  not  at  the  time  of  entering  into  the  contract 
of  purchase  have  cash  in  hand  sufficient  to  make  the  payments  required 
to  be  made  on  the  closing  day.  All  that  is  necessary  is  that  they  shall 
have  the  money  necessary  to  make  the  payment  required  when  the 
contract  is  signed,  and  have  sufficient  available  assets  and  have  made 
arrangements  to  realize  on  those  assets  so  as  to  complete  on  the  closing. 
If  the  proposed  purchaser  has  not  sufficient  responsibility  to  meet  such 
requirement,  the  broker  has  not  fulfilled  his  contract. 

In  this  case  the  four  men  were  shown  to  have  sufficient  responsibility 
to  have  furnished  the  $50,000  cash  required,  and  to  have  provided  the 
corporation  with  funds  necessary  to  make  the  $10,000  down  payment. 
But  these  four  men  were  not  the  purchasers ;  the  Anam  Realty  Com- 
pany, Inc.,  was  the  proposed  purchaser.  That  the  corporation  was  not  a 
legal  entity  at  the  time  may  be  ignored,  as  the  necessary  steps  to  prop- 
erly organize  the  corporation  could  have  been  taken  within  a  day  or 
two,  as  time  was  not  of  the  essence  of  the  brokers'  employment.  Also 
the  $10,000  down  payment  seems  to  have  been  proved  to  be  practically 
in  hand.  A  more  serious  objection,  and  one  which  it  seems  has  not 
been  provided  against,  is  the  fact  that  the  corporation  had  not  been 
proved  to  have  any  available  assets  beyond  the  $10,000.  It  was  cap- 
italized at  only  $10,000;  the  four  men  were  not  at  the  time  stockhold- 
ers, and,  even  if  they  were,  there  was  no  legal  power  in  the  corporation 
to  acquire  or  compel  the  payment  of  the  additional  $40,000  needed  for 
the  closing  day,  nor  any  way  of  obtaining  assets  that  might  be  used  to 
realize  that  amount,  or  ^ve  any  financial  backing  to  the  proposed  $25,- 
000  bond  to  be  executed  with  the  purchase-money  mortgage.  If  these 
four  men  had  been  subscribers  to  $50,000  stock  of  the  proposed  cor- 
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poration  purchaser,  and  had  in  some  way  put  that  corporation  in  the 
way  of  obtaining  additional  assets  to  furnish  some  security  for  the  pro- 
posed bond,  the  above  objection  would  have  been  met.  As  it  is,  the 
only  available  asset  in  the  corporation  was  the  $10,000  furnished  by 
the  four  men.  It  had  no  means  of  compelling  any  additional  payment 
of  funds  to  it  by  any  one,  and  must  be  held  not  to  have  had  sufficient 
responsibility  to  meet  the  requirements  of  the  case. 

The  plaintiffs  have  failed  to  procure  a  proposed  purchaser  able  to 
perform  the  conditions  of  the  proposed  purchase.  It  may  be  that  the 
four  men  might  have  organized  the  corporation,  might  have  increased 
its  capital  stock  tp  $75,000,  might  have  subscribed  for  the  whole  of 
such  stock,  and  so  put  the  corporation  in  a  position  to  have  called  in 
the  subscriptions  and  put  itself  in  the  possession  of  the  necessary  as- 
sets; but  none  of  these  things  were  done  and  the  plaintiffs  have  not 
fulfilled  their  contract  of  eipployment. 

f4]  It  IS  true  that  the  defendant  Bergen  was  perfectly  willing  to 
take  the  corporation  instead  of  the  individual  purchaser.  That  is  the 
usual  way  in  which  these  matters  are  carried  out  in  New  York.  The 
property  consisted  of  ei^ht  different  pieces  of  property  and  the  total 
value  was  some  $330,000.  It  is  not  shown,  however,  that  the  defend- 
ant had  knowledge  that  this  corporation  which  was  to  give  a  purchase- 
money  mortgage  of  $25,000,  was  only  organized  with  a  capital  stock 
of  $10,000  with  $1,000  paid  in,  or  that  the  corporation  was  able  to 
carry  out  this  part  of  the  contract.  This  was  necessary  in  order  to 
establish  the  lipbility  of  the  defendant. 

The  judement  and  order  should  be  reversed,  with  costs,  and  the 
complaint  dismissed,  with  costs.    All  concur. 


GIANUSO  V.  WEIS  et  al. 

(Supreme  Court,  Equity  Term,  Monroe  Oounty.    July  5,  1922.) 
(SvUabui  hv  the  Court,) 

1.  Partnership  ^=»273— Will  be  dissolved  and  receiver  appointed,  where  partner 

Is  guilty  of  fraud. 

A  partnership  wiU  be  dissolved  and  a  receiver  appointed,  where  one  of 
the  partners  Is  guilty  of  fraud  in  connection  with  the  partnership  busi- 
ness. 

2.  Partnership  ^=»97— Partnership  contract  made  by  member  of  partnership  with 

a  close  corporation  of  which  he  is  principal  stociiholder  will  be  set  aside, 
where  disadvantageous  to  partnership. 

A  contract  made  by  a  member  of  a  partnership  on  behalf  of  the  firm 
with  a  close  corporation  of  which  he  is  the  principal  stockholder  and  pres- 
ident will  be  set  aside  at  the  Instance  of  the  other  partner,  where  its 
terms  are  disadvantageous  to  the  partnership. 

3.  Partnership  ^s»77— Bill  of  sale  of  entire  effects  executed  by  partner  to  cor- 

poration of  which  he  is  principal  stockholder  for  a  nonexisting  debt  will  be 
set  aside. 

A  bill  of  sale  of  the  entire  partnership  effects  executed  by  one  of  the 
partners  to  a  corporation  of  which  he  Is  the  principal  stockholder  and 
president  for  an  altered  indebtedness  which  does  not  exist  will  be  set 
aside  at  the  Instance  of  the  other  partner. 

^s»Por  other  cases  see  same  topic  ft  KET -NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


280  195  NBW  XOBK  SUPPLEMENT  (Sup.  CL 

Action  by  Joseph  Gianuso  against  Julius  Weis  and  the  Weis-Kopi 
Company,  Inc.,  for  fraud  and  accounting  in  a  partnership  matter. 
Partnership  dissolved,  and  receiver  appointed. 

See,  also,  191  N.  Y.  Supp.  118. 

Benton,  McKay,  Bown  &  Johnson,  of  Rochester,  for  plaintiff. 

Gano  &  Berger,  of  Rochester,  for  defendant 

RODENBECK,  J.  The  plaintiff,  prior  to  his  partnership  with  the 
defendant  Weis,  was  inexperienced  in  business  matters  as  compared 
with  the  latter,  who  was  a  large  stockholder,  owning  about  two- 
thirds  of  the  stock,  and  the  president  of  the  Weis-Kopf  Company, 
Inc.,  large  manufacturers  of  clothing  in  the  city  of  Rochester.  The 
practice  in  the  business  is  to  have  a  part  of  the  clotlung  made  by  out- 
side shops,  and  the  corporation  desired  to  organize  a  plant  in  which 
the  pants  could  be  made.  The  plan  was  td  have  some  one  go  into  part- 
nership with  defendant  Weis,  and  through  this  channel  maSce  the  pants 
that  were  required  by  the  corporation  for  its  trade.  An  agreement  of 
partnership  for  the  manufacture  of  pants  was  made  between  plaintiff 
and  defendant  Weis,  which  was  drawn  by  the  attorney  for  the  latter 
without  the  advice  of  counsel  by  the  plaintiff,  except  as  he  may  have 
received  such  advice  from  the  counsel  for  defendant  Weis.  The  at- 
torney who  drew  the  agreement  was  apparently  acting  for  both  sides, 
but  with  this  advantage  on  the  part  of  the  defendant  Weis :  That  he 
was  experienced  in  business  dealings  and  was  the  client  of  the  attorney 
who  drew  the  agreement.  The  agreement  provides,  among  other 
things,  that  each  partner  was  to  put  into  the  business  the  sum  of 
$1,500  in  cash,  subsequently  modified  to  $1,300,  which  amount  the 
plaintiff  advanced  in  cash;  but  the  defendant  Weis  put  in  the  sum  of 
$616.20  in  cash  and  the  balance  and  an  additional  amount  he  credited 
to  himself,  for  moneys  which  he  had  expended  and  which  the  agree- 
ment did  not  provide  for.  The  defendant  Weis  had  previously  ar- 
ranged a  partnership  with  one  Roth,  and  had  made  expenditures  for 
rent,  pay  roll,  and  incidentals,  which  amounted  to  $338.59,  when  Roth 
died  and  the  plaintiff  took  his  place  under  the  partnership  agreement 
referred  to,  and  the  defendant  Weis,  instead  of  advancing  the  $1,300 
in  cash,  credited  himself  with  these  advances  which  the  agreement 
did  not  provide  for.  The  agreement  further  provided  that  the  books 
should  be  kept  by  the  defendant  Weis,  and  tfiat  he  was  to  draw  all 
checks  leaving  the  plaintiff  dependent  on  the  defendant  Weis  largely 
for  information  as  to  the  condition  of  the  business.  The  books  were 
kept  at  the  office  of  Weis-Kopf  Company,  Inc.,  where  plaintiff  went 
to  get  the  pay  rolls  for  weekly  expenditures.  Thus  the  financial  affairs 
were  by  the  agreement  left  entirely  in  the  hands  of  the  defendant 
Weis,  who  at  all  times  had  access  to  the  books  at  the  office  of  Weis- 
Kopf  Company,  Inc.,  of  which  he  was  president.  The  defendant  Weis 
was  the  financial  man  of  the  enterprise,  with  the  books  in  his  posses- 
sion, and  if  the  business  did  not  pay  he  would  be  the  first  to  become 
acquainted  with  it,  and  the  one  to  make  suggestions  for  remedying  the 
condition.  The  lease  of  the  property  where  the  plant  was  located  was 
taken  in  the  name  of  the  defendant  Weis,  and  was  never  assigned  to 
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the  partnership,  so  that  the  plaintiff  was  doing  business  at  a  plant  of 
which  the  partnership  did  not  have  the  lease,  and  where  no  books  of 
account  were  kept  showing  the  business  done  and  the  condition  of  the 
finances.  The  business  began  about  July  31,  1919,  and  continued  imtil 
about  September  24,  1921,  shortly  before  which  time  the  plaintiff  was 
informed  that  the  partnership  was  indebted  to  tiie  Weis-Kopf  Com- 
pany, Inc-,  in  the  sum  of  $5,972.06. 

There  was  nothing  in  the  agreement  as  to  the  price  that  was  to  be 
paid  the  partnership  for  the  pants  manufactured  by  it,  and  the  plain- 
tiff claims  that  the  price  was  fixed  by  defendant  Weis  and  the  Weis- 
Kopf  Company,  Inc.,  from  time  to  time,  and  the  defendant  Weis 
claims  that  the  price  was  agreed  on  with  the  knowledge  of  the  plain- 
tiff, with  a  preponderance  of  the  evidence  favorable  to  the  former 
view.  The  partnership  made  pants  for  other  concerns,  and  was  paid 
more  per  pair*than  was  credited  it  for  pants  made  for  the  Weis-Kopf 
Company,  Inc.,  although  the  latter's  pants  involved  more  work.  In 
view  of  the  advantage  that  the  defendant  Weis  had  under  the  agree- 
ment in  financial  matters,  it  is  more  reasonable  to  conclude  that  he  and 
Kopf ,  the  other  active  man  in  the  Weis-Kopf  Company,  Inc.,  fixed  the 
price  on  the  books  for  the  pants  made  for  the  corporation  by  the  part- 
nership. The  object  of  defendant  Weis  and  the  Weis-Kopf  Company, 
Inc.,  in  the  partnership,  was  to  secure  -pants  as  cheaply^  as  they  could 
be  obtained  for  the  corporation,  and  they  were  in  fact  secured  for  the 
corporation  cheaper  than  competitors  obtained  them  from  the  partner- 
ship, and  at  prices  fixed'  by  defendant  Weis  and  Kopf.  These  prices 
were  inadequate  to  make  the  partnership  pay,  but  were  to  the  advan- 
tage of  the  corporation.  The  year  1920,  when  the  corporation  made 
the  largest  part  of  its  output  for  competitors,  9,050  pants,  as  against 
2728  for  Weis-Kopf  Company,  Inc.,  was  a  paying  year,  while  other 
periods,  the  year  1921,  for  instance,  when  the  bulk  of  the  work  was 
done  for  Weis-Kopf  Company,  Inc.,  18,0i0  pants,  as  against  4,000 
for  competitors,  the  business  showed  a  loss.  The  price  to  be  paid  for 
the  work  of  the  partnership  was  the  important  thing.  The  business 
would  pay  or  not  according  to  the  price  received  for  the  pants  made. 

In  fixing  the  price  at  the  figures  credited  on  the  books  of  partner- 
ship, the  defendant  Weis  knew  that  the  price  was  inadequate,  and  that 
the  corporation  was  advancing  the  pay  rolls  and  becoming  a  large 
creditor  of  the  partnership.  The  plaintiff,  of  course,  could  have  in- 
sisted upon  seeing  the  books,  and  might  have  ascertained  the  true  con- 
dition of  the  finances;  but  he  was  told  in  effect  that  thing^  were  get- 
ting along  all  right,  until  he  was  notified  that  the  partnership  owed  the 
corporation  for  moneys  advanced  for  pay  rolls  the  sum  stated  of  $5,- 
982.06.  In  this  amount  is  included  certain  sums  that  the  defendant 
Weis  received  weekly  and  deposited  in  the  Monroe  Coimty  Savings 
Bank,  which  were  not  separately  entered  on  the  books  of  the  partner- 
ship, 1)ut  which  were  nevertheless  charged  to  the  firm  as  a  part  of  its 
pay  roll.  The  defendant  Weis  under  the  partnership  agreement  was 
not  to  receive  any  weekly  allowance,  but  nevertheless  he  took  out  of 
the  moneys  advanced  by  the  corporation  for  weekly  pay  rolls  weekly 
amotmts  which  aggregate  $1,815,  without  making  a*  note  of  it  on  the 
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books  of  the  partnership,  but  charging  it  up  as  a  part  of  the  expense 
of  operation. . 

The  clothing  business  generally  did  not  prosper,  and  the  Weis-Kopf 
Company,  Inc.,  became  embarrassed,  and  then  the  defendant  Weis  and 
the  corporation  took  advantage  of  the  book  indebtedness  of  the  part- 
nership, and  defendant  Weis  as  a  copartner  executed  a  bill  of  sale  of 
the  entire  partnership  effects  to  Weis-Kopf  Company,  Inc.,  of  which 
he  was  the  president,  and  the  plaintiff  found  himself  without  any  busi- 
ness and  his  $1,300  investment  gone,  while  the  son  of  defendant  Weis 
is  in  possession  of  the  lease  and  is  operating  the  plant  under  some  ar- 
rangement with  the  purchaser  of  the  Weis-Kopf  Qompany,  Inc.,  as- 
sets from  the  assignee. 

[1]  The  only  reasonable  conclusion  from  these  facts  is  not  merely 
that  the  plaintiff  made  a  bad  bargain,  and  that  the  partnership  business 
was  unprofitable,  but  that  he  was  imposed  upon  and  defrauded,  and 
that  the  defendant  Weis  as  an  individual  and  as  president  of  the  Weis- 
Kopf  Company,  Inc.,  with  the  knowledge  of  Kopf,  perpetrated  this 
fraud  upon  him,  and  that  the  defendant  Weis  and  the  corporation  are 
equally  culpable.  The  corporation  did  not  adopt  a  resolution  authoriz- 
ing the  president  to  commit  the  fraud,  and  if  that  were  necessary  a 
corporation  never  could  be  chargeable  with  fraud,  however  serious; 
for  such  acts  are  not  perpetrated  in  a  way  to  furnish  ready  proof  to 
the  one  affecte*d.  The  defendant  Weis  and  Kopf  are  the  largest  stock- 
holders and  the  active  men  in  a  comparatively  close  corporation,  famil- 
iar with  all  the' facts,  and  these  circumstances  i ought  to  be  sufficient  to 
charge  the  corporation  with  a  fraud  in  which  it  profited. 

The  defendants  had  ^n  opportunity  to  so  conduct  themselves  in  rela- 
tion to  the  partnership  as  to  absolve  themselves  entirely  from  any  sus- 
picion of  fraud,  and,  not  having  done  so,  cannot  complain  if  the  law  is 
invoked  against  them  to  protect  an  investment  by  one  less  experienced 
in  the  affairs  of  the  world  ifcan  they.  What  passes  for  business  acumen 
in  commercial  dealings  oftentimes,  if  subjected  to  the  test  of  legal  rules 
of  right  conduct,  deserves  a  much  harsher  name,  and  business  men, 
if  they  would  avoid  the  charge  of  fraud  must  not  only  deal  fairly  and 
honestly,  but  so  conduct  themselves  as  to  avoid  the  appearance  of 
fraudulent  advantage  and  the  inference  of  fraudulent  dealing,  where 
an  advantage  has  accrued  to  them  from  a  questionable  transaction. 

The  price  to  be  paid  by  Weis-Kopf  Company,  Inc.,  for  pants  made 
by  the  partnership  was  fixed  at  the  office  of  the  Weis-Kopf  Company, 
Inc. ;  but,  even  if  arranged  by  mutual  understanding  between  the  plain- 
tiff and  defendant  Weis,  it  was  void  on  account  of  the  dual  capacity 
in  which  defendant  Weis  was  acting.  As  an  owner  oif  about  two-thirds 
of  the  stock  of  the  Weis-Kopf  Company,  Inc.,  and  president  of  the 
company,  he  was  interested  in  getting,  and  it  was  his  duty  to  get,  the 
pants  made  at  as  low  a  price  as  possible,  and  as  a  member  of  the 
firm  of  J.  Gianuso  &  Co.,  being  an  equal  partner,  he  was  interested  in 
getting,  and  it  was  his  duty  to  get,  as  high  a  price  as  possible.  No 
man  can  act  impartially  under  these  circumstances,  for  he  must  be 
doing  an  injustice  to  one  side  or  the  other.  An  agreement  made 
under  these  circumstances  is  voidable.    New  York  Central  Ins.  Co  v. 
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National  Protection  Ins.  Co.,  14  N.  Y.  85,  91 ;  Claflin  ▼.  Farmers  Bank, 
25  N.  Y.  293,  294;  Globe  Woolen  Co.  v.  Utica  -Gas  &  Electric  Co., 
151  App.  Div.  184,  136  N.  Y.  Supp.  24.  If  the  defendant  Weis  had 
performed  his  duty  by  the  partnership,  the  price  should  have  been 
fixed  at  least  as  high  as  the  firm  was  receiving  for  pants,  requiring  less 
woric,  from  competitors.  The  prices  credited  by  the  Weis-Kopf  Com- 
pany, Inc.,  for  the  years*  1919,  1920,  and  1921  ranged  from  $1.10  to 
$1.35,  while  those  received  from  competitors  ranged  from  $1.23  to 
$1.50.  If  the  partnership  was  allowed- the  figures  paid  by  competitors, 
the  amount  with  which  the  firm  should  have  been  credited  would  about 
wipe  out  the  alleged  indebtedness  of  the  firm  to  the  corporation.  But 
the  pants  made  for  Weis-Kopf  Company,  Inc.,  were  worth  more  per 
pair  to  make  than  those  of  the  competitors,  and  enough  should  be  allow- 
ed to  clear  up  any  alleged  indebtedness  and  save  the  investment  of  the 
plaintiflF,  who  without  fault  under  the  circumstances  trusted  the  de- 
fendant Weis  and  the  Weis-Kopf  Company,  Inc.,  until  he  was  notified 
that  the  partnership  was  indebted  to  the  corporation  in  the  sum  of 
$5,972.06,  for  which  sum  he  is^  liable. 

[2, 31  If  the  indebtedness  is  wiped  out,  the  bill  of  sale,  executed  by 
the  defendant  Weis  as  a  partner  to  Weis-Kopf  Company,  Inc.,  of 
which  he  was  president,  cannot  stand,  and  we  come  down  to  the  ac- 
counts between  the  parties,  which  the  receiver  may  consider  in  closing  < 
up  the  affairs  of  the  partnership.  The  agreement  required  the  de- 
fendant Weis  to  put  up  $1,500,  subsequently  reduced  to  $1,300,  in 
cash.  There  was  no  provision  for  allowance  for  rent  paid  by  him 
prior  to  the  agreement  amounting  to  $120,  or  for  telephone  charges 
for  a  similar  period  amounting  to  $17,  or  for  salary  payments  to  Roth, 
the  prior  partner  of  defendant  Weis,  amounting  to  $201.59,  and  there 
was  no  provision  for  the  withdrawal  of  the  $55  a  week  which  de- 
fendant Weis  deposited  in  the  Monroe  County  Savings  Bank. 

The  amount  of  the  investment  under  the  partnership  agreement  be- 
ing $1,300,  and  the  amount  put  in  by  Gianuso  being  $1,408.31,  there  is 
a  balance  to  his  credit  of  $108.31,  while  Weis  invested  in  cash  $616.20, 
for  organization  expenses  $427.50,  for  pay  roll  on  work  underway  $44.- 
61,  a  total  of  $1,088.31,  leaving  a  deficiency  in  his  investment  of  $211.- 
69,  for  which  he  should  account,  besides  the  $1,815  which  he  with- 
drew weekly  and  charged  to  pay  rolls,  a  total  of  $2,026.69. 

The  partnership  is  dissolved,  and  a  receiver  appointed. 

So  ordered. 
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PEOPLE  V.  BURLESON. 

(Supr^ne  Court,  Steuben  County.    December  20,  1921.) 

(Syllahua  hy  the  Court.) 

1.  Witnesses  <|=:>293 '/a— Witness  before  grand  Jury  may  refuse  to  Inorlmliiate 

himseif.  « 

A  witness  called  before  the  grand  Jury  bas  the  same  right  as  a  witness 
upon  a  trial  to  stand  upon  his  privilege  and  refuse  to  criminate  hiniself . 

2.  Witnesses  ^s»300— Where  witness  claims  privilege  liefore  grand  Jury,  reading 

a  purported  incriminating  statement  and  asiUng  iilm  as  to  its  trutii  Is  im- 
proper. 

When  a  witness  stands  upon  his  priyilege  before  the  grand  Jury,  it  is 
improper  to  read  to  the  witness  in  the  presence  of  the  Jury  a  statement, 
purporting  to  have  been  made  by  the  witness  out  of  court,  which  crimi- 
nates the  witness,  and  to  press  the  witness,  although  it  connects  the  ac^ 
cused  with  the  crime,  for  an  answer  as  to  its  truth. 
8.  Witnesses  ^=s>300— District  attorney  siiould  protect  witness,  standing  eo  his 
priyilege  before  grand  Jury,  from  improper  questions  by  Juryman. 

A  witness,  standing  upon  his  privilege  before  the  grand  Jury,  should 
be  protected  by  the  district  attorney  against  improper  questions  by  a 
Juryman. 

4.  indictment  and  information  ^s»IO— Indictment  founded  on  illegal,  lacompetent^ 

or  insufficient  evidence  siiould  be  set  aside. 

An  indictment  founded  upon  illegal  or  incompetent  evidence,  or  upon 
legal  evidence  insufficient  to  convict  before  a  trial  Jury,  should  be  set 
aside. 

5.  Indictment  and  Information  ^5>IO^Iilegal  or  incompetent  evidence  disregard- 

ed, wiien  determining  inolctmenVs  sufficiency. 

Illegal  or  incompetent  evidence  should  be  disregarded  in  considering 
the  sufficiency  of  an  indictment 
0.  Indictment  and  information  ^=s>10— Evidenoe  held  insufficient  to  support  in> 
dictment. 

An  indictment  for  abortion,  founded  solely  upon  evidence  that  the  ac- 
cused attended  the  deceased  at  his  farmhouse  and  made  a  oertlflcate  of 
death  from  lobar  pneumonia,  while  two  physicians  testify  that  death 
might  have  been  caused  by  an  attempted  abortion,  which  evidence  is 
bolstered  up  by  illegal  and  incompetent  evidence  of  accomplices,  is  in- 
sufficient, and  should  be  set  asid& 

Ten  Eyck  O.  Burleson  was  indicted  for  abortion.  On  motion  to 
inspect  grand  jury  minutes  and  to  dismiss  indictment.  Indictment 
dismissed. 

J.  O.  Sebring,  of  Corning,  for  the  motion. 

Guy  W.  Cheney,  Dist.  Atty.,  of  Coming,  opposed. 

RODENBECK,  J.  [1-3]  The  statute  requires  that  "the  grand 
jury  can  receive  none  but  legal  evidence."  Code  Cr.  Proc.  §  256. 
While  the  proceedings  before  the  grand  jury  are  not  as  strict  as  upon 
a  trial  (People  y.  Willis,  23  Misc.  Rep.  568,  52  N.  Y.  Supp.  808), 
nevertheless  an  indictment  cannot  stand  if  it  is  founded  upon  illegal 
or  incompetent  evidence,  or  upon  insufficient  evidence  (People  v.  Glen, 
173  N.  Y.  395,  400,  66  N.  E.  112).  The  evidence  upon  which  the 
defendant  was  indicted  was  in  material  respects  incompetent,  and 
the  competent  and  legal  evidence  was  wholly  insufficient  to  warrant 
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the  indictment  The  witnesses  Roscoe  and  Luqr  Elwcll  refused  to 
testify,  on  the  ground  that  their  testimony  would  criminate  them,  and 
their  refusal  should  have  been  respected.  Const.  N.  Y.  art.  1,  §  6; 
Code  Cr.  Proc.  §  10;  People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219, 
38  N.  E.  303;  People  ex  rel.  Lewisohn  v.  O'Brien,  176  N.  Y.  253, 
68  N.  E.  353;  People  v.  Gillette,  126  App.  Div.  665,  111  N.  Y.  Supp. 
133;  People  v.  Lewis,  14  Misc.  Rep.  264,  35  N.  Y.  Supp.  664.  They 
were  not  jointly  'indicted  with  the  defendant,  and  any  statements 
made  by  them  outside  the  grand  }ury  room,  which  tended  to  connect 
them  with  the  crime,  were  inadmissible,  unless  they  testified  to  the 
contrary.  If  they  had  testified  voluntarily,  the  statements  might  have 
been  used  to  contradict  them;  but  they  refused  to  testify  and  claimed 
their  privilege. 

The  written  statements  were  not  signed,  were  not  original  evidence, 
and  were  not  competent  upon  their  refusal  to  testify.  The  state- 
ments themselves  were  not  put  in  evidence,  but  were  read  in  the  pres* 
encc  of  the  grand  jury,  and  tended  to  prejudice  and  inflame  the  jury. 
When  the  witnesses  refused  to  answer,  on  the  ground  that  their  an- 
swers would  criminate  them,  it  was  improper  to  read  the  statements 
and  to  interrogate  the  witnesses  with  reference  to  them.  Neither 
of  the  witnesses  swore  that  the  statements  were  true  at  the  time  of 
testifying.    Roscoe  Elwell  said : ' 

"Q.  That  is  sabstantlally  true  as  I  read  it  to  you?  A.  I  refase  to  answer 
on  the  ground  it  might  incriminate  me." 

Lucy  Elwell,  in  answer  to  the  question,  "Q.  You  refuse  to  answer 
any  questions  on  the  subject  in  relation  to  what  was  done  there  in 
Bath  after  you  got  there?*'  said,  "Yes,  sir;*'  and  when  she  was 
pressed  to  answer  as  to  the  truth  of  the  statement  claimed  to  have 
been  made  by  her  said,  "I  refuse  to  answer  that.*'  There  is  no  testi- 
mony from  these  two  witnesses  that  these  statements  were  true,  what- 
ever inference  might  be  drawn  from  their  testimony  that  they  made 
the  statements,  or  that  they  were  true  when  they  were  made.  They 
do  not  say  that  the  statements  are  now  true.  There  was  no  waiver 
of  the  privilege  of  these  witnesses,  and  they  should  not  have  been 
pressed  to  answer  questions  they  had  the  right  to  refuse  to  answer. 
Both  of  them  repeatedly  indicated  by  refusals  that  they  were  un- 
willing to  criminate  themselves,  and  their  rights  under  the  law  should 
have  been  respected.  Declarations  in  these  statements  claimed  to 
have  been  made  by  the  deceased  were  inadmissible.  People  v.  Murphy, 
101  N.  Y.  126, 4  N.  E.  326,  54  Am.  Rep.  661. 

[5]  Furthermore,  assuming  that  the  crime  of  abortion  had  been 
committed,  and  accepting  the  statements  as  true,  these  two  witnesses 
were  accomplices,  and  other  corroborating  evidence  was  necessary 
tending  to  connect  the  defendant  with  the  crime.  Code  Cr.  Proc.  § 
399;  People  v.  Mavhew,  ISO  N.  Y.  346,  44  N.  E.  971;  People  v. 
Patrick,  182  N.  Y.  131,  156,  74  N.  E.  843;  People  v.  O'FarreU,  175 
N.  Y.  323,  326,  67  N.  E.  588.  The  record  must  be  read  as  if  these 
statements  were  not  before  the  jury.  They  should  be  disregarded 
entirely,  as  their  introduction  before  the  jury  was  in  violation  of  a 


Digitized  by 


Google 


286  195  NEW  TOEK  SUPPLBMBNT  (Sup.  Ct 

fundamental  right  of  every  person  not  to  be  convicted  on  the  wit- 
ness stand  out  of  his  own  mouth  af:ainst  the  assertion  of  his  privi- 
lege. If  the  course  taken  in  this  case  is  to  be  sanctioned,  these  wit- 
nesses have  criminated  themselves,  and  the  fury  were  remiss  in  their 
duty  in  not  indicting  them,  and  guilty  of  partiality  in  singling  out 
the  defendant  for  indictment.  The  grand  jury  hearing  are  not  ar- 
bitrary proceedings,  in  which  the  jury  can  act  without  regard  to  law, 
but  are  proceedings  regulated  by  law,  and  the  ^and  fury  is  amenable 
to  law  like  other  public  officers. 

[4,  8]  Without  the  statements  of  the  witnesses  Elwell,  improper- 
ly used  before  the  grand  jury,  there  is  no  evidence  to  justify  the  in- 
dictment. All  the  evidence  there  is  to  connect  the  defendant  with  the 
crime  cliarged  against  him  is  that  he  was  a  physician  who  attended 
the  deceased,  that  she  died  at  his  farmhouse,  and  that  he  issued  a 
certificate  that  the  cause  of  death  was  lobar  pneumonia,  while  two 
physicians  gave  it  as  their  opinion  that  an  abortion  had  been  attempt- 
ed. Of  the  physicians  who  testified  from  an  examination  made  after 
the  body  had  been  exhumed  and  an  autopsy  had  been  performed, 
three  of  them  said  that  they  were  unable  to  state  that  an  abortion 
had  been  performed,  while  two  of  them  expressed  opinions  that  an 
attempt  at  abortion  had  been  made. .  Whether  or  not  this  attempt 
had  been  made  by  the  defendant  does  not  appear  by  any  competent 
evidence.  The  hearings  before  the  grand  jury  must  proceed  accord- 
ing to  the  forms  of  law,  and  indictments  should  not  be  found,  except 
upon  sufficient  legal  evidence  to  convict  the  defendant,  if  uncontra- 
dicted .or  unexplained  (Code  Cr.  Proc.  §  258) ;  and  if  this  course  is 
not  followed  the  reputation  of  any  member  of  a  community,  how- 
ever innocent,  is  not  safe  from  the  suspicion  and  disgrace  which  fol- 
lows an  illegal  indictment. 

The  indictment  is  dismissed,  because  founded  upon  illegal  and  in- 
competent evidence,  and  upon  insufficient  evidence. 

Ordered  accordingly. 


(118  Misc.  Rep.  828) 

PEOPLE  ex  rel.  OGDEN  v.  McGOWAN. 

(Supreme  Court,  Dutchess  County.    July,  ld21.) 

f.  Food  <d=»l— Municlpalfty  authorized  to  prohibit  sale  of  nllk,  except  grade  A 
raw  and  certified,  unless  pasteurized. 

Under  Public  Health  Law,  {  21,  a  mnnldpaUty  may  make  and  publleih 
snch  regulations  as  are  necessary  to  prohibit  the  sale  of  milk,  except  that 
designated  grade  A  raw  and  certitled  mUk,  unless  it  Is  pasteurized. 

2.  Health  ^=s>20— Sanitary  Code  shonld  receive  liberal  Interpretation. 

The  Sanitary  Code  was  designed  to  protect  the  public  health  and  shoold 
receive  at  the  hands  of  the  court  a  liberal  interpretation. 

3.  Constitutional  law  <&=:>48— Legislative  acts  should  be  upheld,  unless  substan- 

tial  departure  from  organic  law. 

Every  presumption  Is  in  favor  of  legislative  acts,  and  they  are  to  be 
upheld,  unless  there  is  a  substantial  departure  from  the  organic  law. 

^=9Por  other  s&ses  see  same  topic  ft  KEY-NUMBER  Id  all  Key-Numbered  Digests  it  Indexes 
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4.  MttoicfpaL  oorporatloBS  ^s» 1 22 (2)— Rule  of  intendneot  favoring  validity  of 

statutes  applicable  to  ordinances  of  municipalities. 

The  rule  that  every  intendment  is  in  favor  of  the  validity  of  statutes, 
and  DO  motive,  purpose,  or  intent  can  be  imputed  to  the  Legislature,  in 
the  enactment  of  a  law  other  than  such  as  are  apparent  upon  the  face,  and 
to  be  gathered  from  the  terms  of  the  law  itself,  applies  to  ordinances 
of  municipalities. 

5.  Food  ^=»l— Loss  by  mlili  dealers  resulting  from  enforcement  of  regulations 

forbidding  sale  of  impure  milk  Immaterial. 

When  regulation  of  business  becomes  necessary  for  the  health,  safety, 
and  welfare  of  the  community,  individual  rights  must  give  way,  and  it 
is  immaterial  that  milk  dealers  would  suffer  great  loss  of  property  by 
the  enforcement  of  regulations  prohibiting  the  aaie  of  niilk,  except  grade 
A  raw  and  certified,  unless  pasteurized. 

Petition  for  habeas  corpus  by  the  People,  on  the  relation  of  Thomas 
L.  Ogden,  against  Patrick  Aloysius  McGowan,  a  police  officer  of  the 
city  of  Poughkeepsie.    Writ  dismissed,  and  relator  remanded^ 

Order  affirmed  200  App.  Div.  836,  191  N.  Y.  Supp.  946. 

S.  D.  Brown,  of  New  York  City,  for  relator. 
George  Worrall,  of  Poughkeepsie,  for  defendant. 

MORSCHAUSER,  J.  The  question  for  determination  is  the  regu- 
lation of  the  board  of  health  passed  July  20,  1920,  taking  effect  May 
1,  1921,  The  board  of  health  of  the  city  of  Poughkeepsie  on  July  20, 
1920,  made  and  published  a  regulation  that  in  effect  prohibits  the 
sale  of  any  milk, in  Poughkeepsie,  except  what  is  designated  grade 
A  raw  and  certified  milk,  unless  the  same  is  pasteurized.  The  dealers 
in  milk  were  given  until  May  1,  1921,  to  prepare  to  meet  the  condi- 
tions imposed  upon  them  by  the  regulations. 

Ordinarily  milk  is  produced  under  circumstances  which  favor  the 
introduction  of  dirt.  The  udder  of  the  cow  is  not  normally  clean; 
stables  where  cows  are  kept  naturally  collect  manure,  dirt,  dust,  and 
flies;  and  milk  is  seldom,  if  ever,  produced  without  contamination 
to  a  greater  or  less  degree  by  some  of  these  substances.  Invariably 
accompanying  and  intimately  associated  with  dirt  are  bacteria,  which 
are  far  more  injurious  than  the  dirt  itself.  These  organisms  may 
be  derived  from  the  udder  of  the  cow,  or  may  have  their  source  from 
the  dirty  condition  of  stables,  or  from  contamination  in  handling  the 
milk.  Milk  is  the  ideal  medium  for  the  growth  of  bacteria,  affording 
the  necessar)'  elements  for  their  development,  and  immediate  multi- 
plication ensues.  A  supply  which  originally  contained  but  a  few 
hundred  bacteria  to  a  cubic  centimeter  (one-fourth  of  a  tablespoon) 
may  within  a  few  hours  be  transformed  into  one  containing  thou- 
sands on  even  millions.  Among  these  bacteria  are  many  that  are 
hamiless,  and  some  that  are  necessary;  but  there  may  also  be  dis- 
ease germs.  Some  of  the  fatal  diseases  known  to  be  conveyed  by 
milk  are  typhoid  fever,  malaria,  scarlet  fever,  tuberculosis,  diphtheria, 
septic  sore  throat,  diarrhea,  and  enteritis. 

In  order  to  guard  against  the  introduction  of  disease  germs  into 
the  milk,  provision  is  made  for  the  inspection  of  dairies  and  the  tests 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


288  195  NEW  YORK  BUPPLBMBNT  (Sup-  Ct 

of  the  COWS  for  tuberculosis.  These  measures  do  result  in  some 
protection  to  the  consumers  of  milk,  but,  however  thorough  the  in- 
spection of  the  dairies  may  be,  it  does  not  afford  absolute  protection 
against  disease,  and  a  further  means  of  safeguarding  the  milk  is 
afforded  by  pasteurization. 

Certified  Milk. — Cows  must  be  tuberculin  tested  once  during  pre- 
vious year  and  reactors  excluded;  farms  must  be  scored  not  less 
than  35  per  cent,  for  equipment  and  50  per  cent,  for  methods ;  em- 
ployees must  be  examined  by  physicians ;  milkers  to  wear  washable 
suits,  not  worn  at  other  times ;  bacterial  count,  not  more  than  10,000 
bacteria  per  cubic  centimeter. 

Grade  A  Raw. — Cows  must  be  tuberculin  tested  once  during  pre- 
vious year  and  reactors  excluded;  farms  must  be  scored  not  less 
than  25  per  cent,  for  equipment  and  not  less  than  SO  per  cent,  for 
methods;  milk  must  not  contain  more  than  60,000  bacteria  per  cu- 
bic centimeter. 

Grade  B  Raw. — Cows  must  be  healthy,  as  disclosed  by  physical 
examination;  farms  must  be  scored  not  less  than  23  per  cent,  for 
equipment  and  not  less  than  37  per  cent,  for  methods;  milk  must 
not  contain  more  than  200,000  bacteria  per  cubic  centimeter. 

It  is  claimed  that  milk  of  all  these  grades  should  be  delivered  to 
the  consumer  within  36  hours  of  the  time  of  milking. 

Pasteurization. — ^To  be  pasteurized  milk  must  he  subjected  to  a 
temperature  of  142  to  145  degrees  Fahrenheit  for  not  less  than  30 
minutes.  If  the  milk  is  then  immediately  chilled, and  further  con- 
tamination prevented,  it  can  no  longer  be  considered  dangerous  to 
health.  Milk  which  has  been  adequately  pasteurized  is  considered  the 
safest  milk. 

We  are  informed  that  pasteurization  destroys  none  of  the  constitu- 
ents of  milk.  The  taste  and  appearance  of  pasteurized  milk  differ 
but  little  from  those  of  untreated  milk.  The  purpose  of  pasteurization 
is  to  kill  the  harmful  bacteria  which  milk  contains.  For  adults  pas- 
teurized milk  is  fully  as  nutritious  as  raw  milk  and  digestibility  of 
the  two  is  the  same. 

[1]  The  board  of  health  had  power  to  make  the  regulation.  Sec- 
tion 2-b  of  the  Public  Health  Law  (Consol.  Laws,  c.  45)  gives  the 
public  health  council  of  the  state  department  of  health  power  to 
establish  a  Sanitary  Code,  which  shall  have  the  force  and  effect  of 
law.    Section  2-c  of  the  Public  Health  Law  provides : 

"The  provisions  of  the  Sanitary  Code  shall,  as  to  matters  to  which  it  relates, 
and  In  the  territory  prescribed  therefor  by  the  public  health  conncU,  supersede 
all  local  ordinances  heretofore  or  hereafter  enacted  Inconsistei^t  therewith. 
Each  city,  town,  or  village  may,  in  the  manner  hereinafter  prescribed,  enact 
sanitary  regulations  not  inconsistent  with  the  Sanitary  Code  established  by  the 
public  health  conncn." 

Section  21  of  the  Public  Health  Law  provides: 

"Every  such  local  board  [of  health]  shall  make  and  pubUeb  from  time  to 
time  all  such  orders  and  regulations,  not  inconsistent  with  the  provisions  of 
the  Sanitary  Code,  as  it  may  deem  necessary  and  proper  for  the  preservation 
of  life  and  health  and  the  execution  and  enforcement  of  this  chapter  in  the 
municipality." 
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The  regulation  is  not  inconsistent  with  any  of  the  provisions  of 
the  Sanitary  Code.  The  Code  contains  certain  provisions  concern- 
ing the  grading  and  sale  of  milk.  Regulation  14  thereof  provides  as 
follows : 

''Supplementary  Regulations  by  Local  Authorities. — ^The  health  authorities 
of  any  municipality  may  in  their  discretion  Increase  the  stringency  of  these 
regulations  or  add  to  them  in  any  way  not  inconsistent  with  the  provisions 
thereof,  and  may  prohibit  the  sale,  or  the  keeping  for  sale,  within  the  munici- 
pality of  any  of  the  grades  of  milk  herein  defined." 

The  Legislature  in  the  exercise  of  its  constitutional  authority  may 
lawfully  confer  on  boards  of  health  the  power  to  enact  sanitary  or- 
dinances having  the  force  of  law  within  the  districts  over  which  their 
jurisdiction  extends,  and  the  board  of  health  of  the  city  of  Pough- 
keepsie  had  the  power  and  authority  to  make  the  regulation.  Polin- 
sky  V.  People,  73  N.  Y.  65;  Fischer  v.  St.  Louis,  194  U.  S.  361,  24 
Sup.  Ct.  673,  48  L.  Ed.  1018;  People  ex  rel.  Lieberman  v.  Vandecarr, 
175  N.  Y.  440,  67  N.  E.  913,  108  Am.  St.  Rep.  781,  affirmed  199 
U.  S.  552,  26  Sup.  Ct.  144,  50  L.  Ed.  305. 

This  regulation  Is  one  among  the  many  deemed  necessary  to 
provide  for  the  people  of  the  city  a  clean,  pure,  and  wholesome  sup- 
ply of  milk  and  cream,  free  from  disease  and  germs.  It  is  important 
to  the  whole  community  that  the  supply  of  milk  and  cream  should  not 
be  contaminated  with  impurities  or  infected  with  disease,  and  that 
those  selling  milk  should  use  all  the  precautions^  that  a  scientific  in- 
vestigation of  the  proper  methods  of  treating  milk  to  secure  the  re- 
sult has  found  to  be  useful  and  efficient.  It  is  the  duty  of  the  health 
authorities  to  see  that  this  is  accomplished  by  the  establishment  of 
such  reasonable  r^ulations  as  may  be  necessary  to  meet  existing 
conditions  and  ward  off  impending  dangers  lo  the  public  health.  In 
requiring  the  lower  grades  of  milk  to  be  pasteurized  as  a  condition 
to  the  sale  of  milk  in  the  city,  the  board  of  health  acted  within  the 
scope  of  its  authority.  The  requirement  that  the  lower  grades  of 
milk  shall  be  pasteurized  is  for  the  protection  of  public  health,  and 
every  reasonable  effort  in  this  direction  should  be  encouraged.  Man- 
nix  V.  Frost,  100  Misc.  Rep.  36,  164  N.  Y.  Supp.  1050,  affirmed  181 
App.  Div.  961,  168  N.  Y.  Supp.  1118. 

[2]  The  Sanitary  Code  was  designed  to  protect  the  public  health, 
and  should  receive  at  the  hands  of  the  court  a  liberal  interpretation. 
People  v.  Frudenberg,  209  N.  Y.  218,  103  N.  E.  166. 

[a]  Every  presumption  is  in  favor  of  legislative  acts,  and  they  are 
to  be  upheld,  unless  there  is  a  substantial  departure  from  the  organic 
law.    People  ex  rel.  City  of  Rochester  v.  Briggs,  50  N.  Y.  553. 

[4]  If  the  power  to  legislate  exists,  the  court  has  nothing  to  do 
with  the  policy  or  wisdom  of  the  interference  in  the  particular  case, 
or  with  the  question  of  adequacy  or  inadequacy  of  the  compensation 
authorized.  Courts  do  not  sit  in  review  of*  the  discretion  of  the  Leg- 
islature, or  determine  upon  the  expediency,  wisdom,  or  propriety  of 
l^islative  action  in  matters  within  the  power  of  the  Legislature.  Ev- 
ery intendment  is  in  favor  of  the  validity  of  statutes,  and  no  motive, 
purpose,  or  intent  can  be  imputed  to  the  Legislature,  in  the  enact- 
195N.Y.S.— 10 
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ment  of  a  law,  other  than  such  as  are  apparent  upon  the  face,  and 
to  be  gathered  from  the  terms  of  the  law  itself.  People  v.  Budd,  117 
N.  Y.  1.  25,  22  N.  E.  670,  682,  5  L.  R.  A.  559,  15  Am.  St.  Rep.  460; 
People  ex  rel. 'Bolton  v.  Albertson,  55  N.  Y.  50,  54.  The  same  rule 
applies  to  ordinances  of  municipalities.  Cronin  v.  People,  82  N.  Y. 
318,  323,  37  Am.  Rep.  564. 

The  method  of  detecting  tuberculosis  in  animals  is  by  the  injection 
of  tuberculin,  and  is  generally  known  as  the  tuberculin  test.  Agricul- 
tural Law  (Consol.  Laws,  c.  1)  §  108.  It  is  not  necessary  for  the 
regulation  to  require  that  cows  that  react  to  the  tuberculin  test  should 
be  excluded  from  the  herd,  as  such  action  is  provided  for  by  section 
98  of  the  Agricultural  Law,  which  provides: 

'If  from  sucb  examination  an  animal  he  deemed  to  be  infected  with  tuber- 
culosis or  any  infectious  or  communicable  disease  or  its  condition  be  such  as 
to  render  It  undesirable  for  the  production  of  milk  or  a  menace  to  the  health 
of  other  animals  or  persons,  such  animal  shall  be  immediately  removed  from 
the  herd,  slaughtered  or  disposed  of  as  the  commissioner  may  prescribe  ac- 
cording to  the  provisions  of  this  article." 

[5]  The  learned  counsel  for  the  relator  stated  at  the  hearing  at 
different  times  that  the  milk  dealers  would  suffer  great  loss  of  prop- 
erty by  the  regulation  and  they  would  have  to  discontinue  their  busi- 
ness. The  answer  to  all  this  is  that,  when  it  becomes  necessary  for 
the  health,  safety,  and  welfare  of  the  community,  individual  rights 
must  give  way.  Courts  will  uphold  the  actions  of  public  bodies, 
when  they  perform  their  duties  within  the  law,  even  though  such 
actions  may  be  in  restraint  of  trade  or  m^y  interfere  with  business 
interests.  The  rights,  safety,  and  welfare  of  the  community  are  para- 
mount to  that  of  individuals  engaged  in  a  business  that  might  place 
in  danger  the  lives  of  its  citizens. 

Writ  dismissed ;  relator  remanded. 


ai8  Misc.  Rep.  SG6) 

In  re  SCHMIDT. 

(Supreme  CJourt,  Nassau  County.    April,  1922.) 

1.  Records  ^=^9 (9)— That  petitioner's  testimony  was  uncertain  because  of  her 

age  would  not  supply  proof  of  claim  of  title  for  registration. 

In  a  petition  for  registration  of  land,  while  petitioner's  age  may  furnish 
a  reason  for  the  uncertain  character  of  her  testimony.  It  does  not  supply 
proof  of  entry  under  a  claim  of  title  sufficient  to  justify  registration  of 
title,  under  Real  Property  Law,  as  amended  by  Laws  1918,  c.  572. 

2.  Adverse  possession  ^=960(1)— Cannot  ripen  into  title  until  20  years  after  tern 

of  tax  lease. 

Adverse  possession  cannot  ripen  into  title  until  20  years  after  the 
term  of  a  tax  lease. 

Petition  by  Fredericka  Schmidt  to  register  title  to  certain  lands. 
Examiner's  report  in  favor  of  petitioner's  claim  overruled. 

Petitioner  seeks  to  register  title  to  real  property  situated  at  Great  Neck  in 
the  town  of  North  Hempstead.  Nassau  county,  N.  Y.,  in  fee  simple  pursuant  to 

^soFor  other  cases  see  same  topic  &  KEY-NUMBER  In  'all  Key-Numbered  Digests  A  Indexes 
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the  Real  Property  Law  of  the  state  of  New  York  (Consol.  Laws,  c.  50),  known 
as  chapter  572  of  the  Laws  of  1918.  The  report  of  the  official  examiner  as 
filed  shows  among  other  things  that  lot  No.  66,  being  a  portion  of  the  premises 
sought  to  be  placed  under  the  Title  Registration  Law,  was  sold  for  taxes  for 
the  year  1891  on  or  about  March  30,  1893,  and  a  tax  lease  thereof  given  to  one 
Henry  W.  Allen  for  700  years.  Petitioner  purchased  the  tax  lease  and  sought 
to  gain  a  fee  title  thereunder  by  adverse  possession. 

John  Francis  Schwieters,  of  New  York  City,  for  petitioner. 
Charles  D.  Newton,  Atty.  Gen.  (William  J.  Smith,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  People, 

MacCRATE,  J.  [1,  2]  The  examiner  reports  that  it  is  his  conclu- 
sion "that  the  petitioner  has  established  her  claim  of  title  in  fee  simple 
by  adverse  possession  for  more  than  20  years."  As  to  lot  66, 1  am  con- 
strained to  find  in  opposition  to  that  conclusion  because  of  the  testi- 
mony given  by  the  petitioner  before  me.  The  petitioner's  counsel 
seeks  to  explain  the  testimony  of  the  petitioner  because  of  her  ad- 
vanced age.  While  her  age  may  furnish  the  reason  for  the  uncertain 
character  of  the  testimony,  it  does  not  supply  proof  of  entry  under  a 
claim  of  title  sufficient  to  justify  the  registration  of  that  title  under 
the  act.  Moreover,  a  reading  of  the  case  of  Sands  v.  Hughes,  53  N. 
Y.  287,  leads  me  to  conclude  that  adverse  possession  cannot  ripen  into 
title  under  20  years  after  the  terra  of  the  tax  lease. 


TRADERS'  NAT.  BANK  OF  ROCHESTER  v.  AMSDEN  et  al. 
(Supreme  Oonrt,  Equity  Term,  Monroe  Ckmnty.    July  14,  1022.) 

(SyHal>u8  hy  the  Court,) 

1.  Banks  and  banking  ^=:>l3&-Execiitor8  and  administrators  e=»43&— Bank's  lien 

on  fund  survives  depositor's  death;  where  bank  deposit  Is  in  depositor's  wife's 
name,  the  lien  may  be  determined  by  making  the  administrator  a  party  to  the 
foreclosure. 

The  lien  on  funds  In  a  bank  belonging  to  a  deceased  depositor  snrrives 
bis  death,  and  where  the  funds  are  deposited  in  his  wife's  name  the  lien 
may  be  determined  in  an  action  in  which  bis  administrator  may  be  made 
a  party.  In  order  to  foreclose  his  estate  from  questioning  the  Judgment. 

2.  Banks  and  banking  ^=»  1 36— Bank's  lien  will  be  sustained,  where  deceased  de- 

positor fraudulently  deposited  money  in  wife's  name. 

The  lien  will  be  sustained  in  such  an  action,  where  the  funds  were 
fraudulently  deposited  in  the  name  of  the  wife  by  the  decedent  for  the 
purpose  of  defrauding  the  bank  and  defeating  its  lien. 

3.  Executors  and  administrators  <S=>439— Representative  of  deceased  held  proper, 

but  not  necessary,  party  to  foreclosure  of  lien  on  deposit. 

The  representative  of  the  deceased  is  not  a  necessary,  but  is  a  proper, 
party  defendant,  In  order  that  a  complete  determination  may  be  had. 

Action  by  the  Traders'  National  Bank  of.  Rochester  a^^ainst  Cath- 
erine M.  Amsden  and  others  to  establish  a  lien  on  deposits  to  the 
credit  of  the  named  defendant  on  account  of  an  indebtedness  of  her 
husband  to  the  bank.  Judgment  for  plaintiff  for  the  amoimt  of  the 
certificate  of  deposit  and  accrued  interest,  with  costs, 

See,  also,  182  App.  Div.  474,  170  N.  Y.  S.  316. 

^=pFor  other  cases  see  same  topic  ft  KBY-NUMBER  In  «U  Key-Numbered  Dtsests  ft  Indexes 
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Lewis,  McKay  &  Bown,  of  Rochester,  for  plaintiff. 
Herbert  J.  StuU,  of  Rochester,  for  defendant  Amsden. 
Sutherland  &  Dwyer,  of  Rochester,  for  defendant  Block. 

RODENBECK,  J.  There  are  no  distinguishing  features  between 
the  deposits  in  the  Traders'  National  Bank  and  in  the  other  banks 
involved  in  the  former  action  by  the  administrator,  the  judgment  in 
which  has  been  affirmed.  The  evidence  introduced  in  both  actions 
is  substantially  the  same,  and  there  is  no  reason  for  arriving  at  a 
different  conclusion  from  that  reached  in  the  former  action  on  the 
question  of  fraud.  The  moneys  were  deposited  by  the  husband  in 
the  wife's  name  with  the  intention  of  defrauding  his  creditors,  and 
in  this  instance  particularly  the  plaintiff,  for  the  purpose  of  avoiding 
the  application  of  the  moneys  to  tfie  payment  of  his  indebtedness  to  the 
bank  and  thus  defeating  its  lien  thereon.  The  bank  president,  or 
some  other  officer,  may  have  known  that  the  husband  was  deposit- 
ing his  moneys  in  his  wife's  name;  but  there  is  no  evidence  that  they 
knew  that  he  was  doing  the  same  thing  in  other  banks  to  such  an 
extent  as  in  and  of  itself  to  justify  an  inference  of  an  intention  to 
defraud.  The  court  on  the  trial  allowed  the  defendant  Amsden  to 
plead  the  statute  of  limitations;  but  this  defense  is  of  no  avail,  as 
the  bank  did  not  learn  of  the  fraud  until  after  the  husband's  death. 

[1-3]  The  action  is  not  an  action  to  set  aside  a  fraudulent  trans- 
fer for  the  benefit  of  creditors  generally,  but  to  establish  a  lien  and 
to  apply  funds  on  deposit  in  the  name  of  a  wife  to  the  indebtedness 
of  a  husband,  the  real  depositor,  and  to  accomplish  that  result  it  is 
necessary  to  show  that,  while  thjB  wife  was  the  nominal  depositor,  the 
funds  in  fact  belonged  to  the  husband.  If  there  were  funds  deposit- 
ed in  the  bank  in  the  usual  course  of  business  belonging  to  the  hus- 
band, whether  in  his  name  or  in  that  of  another,  the  bank  had  a  lien 
on  them,  and  the  right  to  apply  them  to  the  liquidation  of  his  obli- 
gations then  actually  due  to  the  bank.  Meyers  v.  N.  Y.  Nat.  Bank,  36 
App.  Div.  482,  55  N.  Y.  Supp.  504;  People  v.  St.  Nicholas  Bank, 
44  App.  Div.  313,  60  N.  Y.  Supp.  719;  Jordan  v.  National  Shoe  & 
Leather  Bank  of  New  York,  74  N.  Y.  467,  30  Am.  Rep.  319;  Cros- 
by v.  Bank  of  Niagara  (Sup.)  154  N.  Y.  Supp.  883.  Any  other  rule 
would  open  an  easy  avenue  to  customers  of  a  bank  to  defraud  it*  by 
making  deposits  in  the  name  of  another.  In  case  of  dispute,  the  bank 
must  establish  its  lien,  and  that  is  what  it  seeks  to  do  and  has  done 
in  this  case.  The  former  action  by  defendant  Amsden  to  recover  the 
deposits  would  not  be  a  bar,  even  if  pleaded,  as  that  was  an  action  at 
law,  and  only  by  making  the  administrator  a  party  could  the  lien  of 
the  bank  be  completely  determined  in  that  action.  A  claim  by  the 
administrator,  if  made  a  party  in  that  action,  in  behalf  of  all  cred- 
itors, would  be  subversive  of  plaintiff's  cause  of  action,  and  not  re- 
sponsive to  the  issues  tendered.  The  lien  of  the  bank  survived  the 
husband's  death,  and  was  not  dependent  upon  funds  existing  at  the 
time  of  the  creation  of  the  indebtedness,  but  existed  as  against  any 
funds  whenever  deposited  in  the  usual  course  of  business,  to  be  ex- 
ercised whenever  there  was  a  debt  due  the  bank. 
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Allowance  for  income  and  proceeds  from  real  estate  and  mort- 
gages not  provided  for  in  the  former  action  by  the  administrator 
cannot  be  made  here,  as  the  Ken  of  the  plaintiff  covers  the  entire 
amount;  and  the  result  would  have  been  the  same,  had  the  plaintiff 
been  a  party  in  the  former  action  by  the  administrator.  Had  the 
plaintiff  been  made  a  party,  and  had  the  property  involved  in  the 
second  action  by  the  administrator  been  included  in  that  action,  so 
that  the  court  might  have  had  all  of  the  issues  between  the  parties 
before  it,  with  the  evidence  now  before  the  court,  the  net  result  would 
have  probably  been  that  the  plaintiff  and  the  Commercial  National 
Bank  would  have  alone  recovered  on  account  of  their  liens,  and  the 
estate  would  have  received  nothing.  The  estate,  as  a  result  of  the 
procedure  adopted,  is  enriched  to  the  extent  of  $11,425.71,  which 
stands  as  the  measure  of  the  fraud  of  the  deceased  in  connection  with 
the  deposits  in  his  wife's  name,  which,  added  to  the  recoveries  of  the 
two  banks,  $7,279.86,  makes  a  total  recovery  for  the  creditors  of 
$18,705.57,  a  very  substantial  saving  to  the  creditors  as  a  result  of 
the  litigation. 

The  plaintiff  is  entitled  to  judgment  for  the  amount  of  the  certifi- 
cate of  deposit  and  accrued  interest,  with  costs.    So  ordered. 


0202  App.  Dlr.  569 

!■  re  DECKER  tt  al. 

(Supreme  Ck>nrt,  Appellate  DivlBioD,  Third  Department    July  6,  1922.) 

TrMft  «a»38a-4^tiiiMl  fets  01  ftrner  appeal  fron  dedslin  ••ttllng  aoooants 


Where  decrees  In  former  proceedings  in  Surrogate's  Court  on  the  ac- 
counts of  testamentary  trustees  were  affirmed  by  AppeUate  Diyision  with- 
out costs,  counsel  fees  and  disbursements  for  services  and  disbursements 
cannot  be  allowed  in  present  proceedings  for  accounting. 

Kiley,  J.,  dlflsenting  in  part. 

Appeal  from  Surrogate's  Court,  Chemung  County. 

In  the  matter  of  the  judicial  settlement  of  the  second  and  interme- 
diate account  of  Casper  G.  Decker,  Jervis  Langdon,  and  Boyd  Mc-. 
Dowell,  aa  testamentary  trustees  under  the  last  will  and  testament  of 
Robert  M.  McDowell,  deceased.  Front  a  decree  of  the  surrogate, 
the  trustees  appeal.    Affirmed. 

See,  also,  116  Misc.  Rep.  733,  191  N.  Y.  Supp.  678. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Robert  P.  McDowell,  of  Elmira  '(Thomas  M.  Losie,  of  Elmira,  of 
counsel),  for  appellants. 
Alexander  S.  Diven,  of  Elmira,  for  respondents. 

VAN  KIRK,  J.  This  proceeding  was  begun  for  an  accounting  by 
the  trustees  under  the  will  of  Robert  M.  McDowell.     The  account 
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was  filed  May  2,  1921.  The  account  covers  the  income  and  the  dis- 
bursements of  the  trustees  from  January  1,  1918,  to  December  31. 
1920.  Part  of  the  income  is  interest  on  $47,5^0.01  charged  against 
the  trustees,  being  a  part  of  the  amount  with  which  the  accounts  of 
the  trustees  had  been  surcharged  upon  a  former  accounting,  and 
which  amount  was  from  time  to  time  reduced  as  funds  were  restored 
to  the  estate  by  the  trustees.  On  December  31,  1920,  the  amount 
unrestored  was  $26,253.47.  Objections  were  filed  by  John  G.  Mc- 
Dowell and  Clara  B*  McDowell  to  items  for  services  and  expenses 
to  the  attorneys,  amounting  to  $8,767.60.    , 

There  had  been  long  litigation  between  these  contestants  and  the 
trustees  upon  a  former  accounting.  The  history  of  this  litigation  ap- 
pears in  Matter  of  McDowell,  97  Misc.  Rep.  306,  163  N.  Y.  Supp. 
164;  178  App.  Div.  243,  164  N.  Y.  Supp.  1024;  102  Misc.  Rep. 
275,  169  N.  Y.  Supp.  853;  184  App.  Div.  646.  172  N.  Y.  Supp.  658: 
193  App.  Div.  914,  183  N.  Y.  Supp.  952;  230  N.  Y.  601,  130  N.  E- 
910.  This  long  litigation,  which  began  in  1916  and  was  finally  de- 
cided in  the  Court  of  Appeals  February  1,  1921,  was  due  chiefly  to 
charges  that  the  executors  and  trustees  had  illegally  invested  funds 
of  the  estate.  These  funds  were  reinvested  in  securities  on  which 
there  were  defaults  in  the  payment  of  interest  or  dividends,  and  their 
account  had  been  surcharged  in  the  sum  of  $62,970  on  that  account 
This  amount  was  reduced  in  the  Court  of  Appeals  by  the  sum  of 
$13,445.  In  the  first  appeal  to  the  Appellate  Division  no  costs  were 
allowed.  On  the  second  appeal  to  the  Appellate  Division,  one  bill  of 
costs  and  disbursements  was  allowed  to  the  executors  and  trustees, 
appellants.  In  the  Court  of  Appeals  no  costs  were  allowed.  After 
the  decision  of  the  second  appeal  to  the  Appellate  Division,  and  on 
the  14th  day  of  February,  1920,  the  surrogate  entered  a  decree  in 
which  he  allowed  to  the  executors  for  attorney's  fees  the  sum  of 
$4,720,  in  addition  to  a  considerable  amount  for  disbursements,  and 
on  the  same  day  a  decree  was  entered  settling  the  trustees'  accounts, 
in  which  there  was  an  allowance  to  the  attorneys  of  $1,070,  together 
with  $1,400  for  expenses  of  accounting  and  traveling  expenses.  At 
this  time  there  was  before  the  court  the  two  large  items  in  question 
upon  this  appeal,  the  $4,000  and  the  $3,000  items  for  attorney's  serv- 
■  ices,  and  after  due  consideration  .the  surrogate  concluded  to  allow 
the  same  to  the  aforesaid  amount,  $1,070.  In  the  decree  from  which 
this  appeal  is  taken,  the  surrogate  decided : 

"(1)  That,  in  so  far  as  the  $3,000  and  $4,000  Items  are  concerned,  those 
services  have  already  been  allowed  for;  and  (2)  that  none  of  the  services 
charged  for  were  rendered  in  the  Interest  and  for  the  benefit  of  the  trust 
estate." 

In  this  conclusion  we  agree  with  the  surrogate.  The  balance  of 
the  items  consists  of  $1,658.51  for  counsel  fees  and  $109.09  disburse- 
ments. These  counsel  fees  and  disbursements  are  for  services  and 
disbursements  upon  the  appeals  in  the  former  proceedings,  and  the 
surrogate  has  disallowed  the  items  because,  in  the  Appellate  Division 
and  in  the  Court  of  Appeals,  no  costs  were  allowed,  because  none  of 
the  items  are  for  services  on  this  accounting  in  the  Surrogate's  Court, 
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and  because  reasonable  fees  for  those  services  have  already  been 
allowed.  In  this  conclusion  we  think  the  surrogate  was  justified. 
Matter  of  McEchron,  55  App.  Div.  150,  67  N.  Y.  Supp.  18.  The 
services  of  counsel  for  which  these  fees  are  charged  were  rendered 
in  an  effort  upon  the  part  of  the  executors  and  trustees  to  be  relieved 
of  liability  for  the  sum  with  which  their  accounts  had  been  surcharged, 
and  were  not  rendered  for  the  benefit  of  the  estate,  and  counsel  have 
already  received  fair  compensation  for  all  services  rendered  by  them. 
The  eflfort  to  distinguish  between  services  rendered  to  the  executors 
and  those  rendered  to  the  same  persons  as  trustees,  covering  one 
period  of  time,  during  which  they  were  acting  for  the  estate  both 
as  executors  and  trustees,  cannot  be  recognized.  The  cost  of  litiga- 
tion in  this  estate,  much  of  which  was  not  for  the  benefit  of  the  es- 
tate, had  already  been  large.  None  of  the  items  contested  on  this 
appeal  were  for  services  rendered  in  the  accounting  in  the  immediate 
proceeding. 

The  decree  of  the  surrogate  should  be  affirmed,  with  costs  to  the 
respondents  payable  by  the  trustees  personally.  All  concur,  except 
KILEY,  J.,  who  dissents  to  the  award  of  costs  against  the  trustees 
personally. 


(202  App.  IMv.  484) 

BRIEGEL  V.  DAY  «t  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  14,  1922.) 

1.  Appeal  and  error  ^=?>I022(3)— Fliullno  on  eoBflleting  evldonoe  oonolusive. 

Finding  of  referee  and  court  tliat  summons  and  complaint  were  not 
served  on  a  defendant,  based  on  conflicting  evidence,  is  conclusive,  on  ap- 
peaL 

2.  time  ^s»t4^Dayllght  saving  time  applicable  to  eervlce  of  process;  '^standard 

tine." 

12:15  a.  m.^  September  11th,  daylight  saving  time,  was  not  11:15  on 
Saturday,  September  10,  1921,  standard  time,  under  General  CJonstruc- 
tion  Liaw.  j|§  52,  63,  and  Laws  1921,  c.  70,  as  amended  by  Laws  1921,  c. 
260,  for  the  purposes  of  service  of  process  and  pleadings;  section  53, 
prescribing  that  the  act  shall  be  performed  according  to  standard  time, 
meaning  standard  time  in  the  locality  where  the  act  is  to  be  performed. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Standard  Time.] 

3.  Constittttlonal  law  ^=963(2)— Time  ^=:>2— Daylight  Saving  Act  not  delegation 

of  legislative  power. 

Daylight  Saving  Act  (Laws  1921,  c.  70,  as  amended  by  Laws  1921,  c. 
260)  did  not  delegate  to  municipal  bodies  legislative  power  to  establish 
standard  time  for  their  territory,  but  fixed  a  standard  time  which  the 
municipalities  and  villages  were  thereby  authorized  to  adopt. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Jess  Briegel  against  Arthur  Day  and  another,  impleaded . 
with  Nellie   Kenefick,  individually  and  as  executrix  under  the  last 
will  and  testament  of  William  Kenefick,  deceased.     From  an  order 
vacating  and  setting  aside  the  service  of  summons  and  complaint  on 
one  of  the  defendants,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 
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Loucks,  Griffin,  Connet  &  Cullen,  of  New  York  City  (William  H. 
Griffin,  of  New  York  City,  of  counsel,  and  William  J.  Cullen,  of  New 
York  City,  on  the  brief),  for  appellant. 

Larkin,  Rathbone  &  Perry,  of  New  York  City  (Albert  Stickney,  of 
New  York  City,  of, counsel,  and  Henry  E«  KeUey,  on  the  brief),  for 
respondent. 

PAGE,  J.  [1]  Upon  conflicting  evidence  the  referee  reported  that 
the  summons  and  complaint  was  served  on  Nellie  Kenefick,  a  defend- 
ant in  this  action,  individually  and  as  executrix  of  the  last  will  and 
testament  of  William  Kenefick,  deceased,  not  earlier  than  12:15  a. 
m.  (daylight  saving  time)  on  Sunday,  September  11,  1921,  and  the 
learned  justice  at  Special  Term,  after  a  careful  reading  of  the  testi- 
mony taken  before  the  referee,  so  found,  and  granted  the  motion  to 
set  aside  the  service.  Although  the  appellant  ^dcs  to  review  this 
finding  of  fact,  in  my  opinion,  this  determination  of  the  facts  should 
be  deemed  conclusive. 

[2]  The  appellant  urges,  however,  that  12:15  a.  m.,  September 
11th,  daylight  saving  time,  was  11:15  p.  m.  on  Saturday,  September 
10,  1921,  standard  time,  which,  by  sections  52  and  53  of  the  General 
Construction  Law  (Laws  1909,  c.  27;  Consol.  Laws,  c  22),  is  es- 
tablished as  follows: 

"Sec.  62.  Time,  Standard.  The  standard  time,  tbzoughout  tills  state,  is  that 
of  the  fleventy-fifth  meridian  of  longitude  west  from  Greenwich,  and  all  oourta 
and  public  officers,  and  legal  and  official  proceedings,  shall  be  regulated  thereby. 

"Sec.  53.  Timey  Use  of  Standard.  Any  act  required  by  or  In  pursuance  of 
law  to  be  performed  at  or  within  a  prescribed  time  shall  be  performed  accord- 
ing to  the  standard  time.*' 

By  chapter  112  of  the  Laws  of  1918,  section  52  was  amended  so  as 
to  provide  a  daylight  saving  time  throughout  the  state  during  certain 
periods  of  each  year,  which  was  declared  to  be  standard  time  for  those 
periods ;  but  by  chapter  70  of  the  Laws  of  1921  said  section  was  again 
amended,  so  as  to  restore  the  phraseology  thereof  as  hereinbefore  quot- 
ed. The  Legislature,  by  an  act  which  became  a  law  on  March  10,  1921, 
entitled  "An  act  to  amend  the  General  Construction  Law,  and  the 
General  Municipal  Law.  in  relation  to  standard  time"  (Laws.  1921, 
c.  70),  adopted  section  91  of  the  General  Municipal  Law.  This  act 
was  amended  on  April  20,  1921  (Laws  1921,  c.  260),  by  the  omission 
of  the  words  inclosed  in  brackets  in  the  following  copy  of  section  91 
as  so  adopted : 

"Sec.  91.  Power  of  Certain  Municipalities  in  Relation  to  Fixing  Standard 
Time  in  the  Municipality,  The  governing  board  of  a  city  or  vlUage,  by  ordi- 
nance, may  provide  that  at  two  o'clock  ante  meridian  of  a  day  to  be  fixed  by 
the  ordinance  not  earlier  than  the  last  Sunday  in  March  of  each  or  any  year 
the  standard  time  within  the  corporate  limits  of  the  dty  or  village  shall  be 
advanced  one  hour  from  that  of  the  seventy-fifth  meridian  of  longitude  west 
from  Greenwich,  and  that  at  two  o'clock  ante  meridian  of  a  day  to  be  fixed  by 
the  ordinance  not  later  than  the  last  Sunday  of  October  of  the  same  year  such 
standard  time,  as  so  advanced,  shall  be  retarded  to  the  mean  astronomical  time 
of  such  seventy-fifth  meridian  west  from  Greenwich ;  and  all  courts  and  pub- 
lic officers  [of  the  city  or  viUage]  and  legal  and  oflicial  proceedings  within  the 
city  or  village  shall  be  regulated  by  such  ordinance,  notwithstanding  the  pro- 
visions of  section  fifty-two  of  the  General  Construction  Law,  as  amended." 
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The  appellant  contends  that  this  amendment. was  intended,  to  af- 
fect the  time  courts  and  public  offices  shall  be  opened,  and  legal  and 
official  proceedings  shall  be  conducted^  withm  the  municipality,  and 
not  thereby  to  change  the  time  when  any  act  required  by  or  in  pur- 
suance of  law  was  to  be  performed,  and  cities  in  confirmation  there- 
of the  fact  that  said  section  91  refers  only  to  section  52.  Section 
S3,  however,  refers  to  the  use  of  the  standard  established  by  section 
52,  and  when  the  Legislature  amended  in  effect  that  section,  it  pro- 
vided that  standard  time,  in  those  cities  or  villages  which  adopted 
the  ordinance  therein  authorized,  shotild  be  advanced  one  hour  dur- 
itig  the  period  therein  prescribed.  It  does  not  authorize  the  adop- 
tion of  a  different  time  from  the  standard,'  but  that  within  those  ter- 
ritorial limits  standard  time  shall  be  different;  hence,  when  sec- 
tion S3  prescribes  the  act  shall  be  performed  according  to  the  standard 
time,  it  means  the  standard  time  in  the  locality  where  the  act  is  to 
be  performed. 

[3]  It  is  further  argued  that  said  section  91  as  added  and  amended 
by  the  acts  of  1921  (chapters  70  and  260,  supra)  is  imconstitutional, 
because  it  is  a  delegation  of  the  legislative  power  to  th0  governing 
boards  of  municipalities  and  villages,  in  contravention  of  section  1, 
art.  3,  of  the  Constitution  of  the  state  of  New  York.  But  section  91 
does  not  delegate  to  the  municipal  bodies  power  to  establish  a  stand- 
ard time  for  their  territory.  The  Legislature  fixed  a  standard  time 
which  the  municipalities  and  villages  were  thereby  authorized  to  adopt. 
It  has  been  repeatedly  held  that,  where  the  Legislature  adopts  a  stand- 
ard, it  may  delegate  to  others  the  power  to  apply  the  standard.  The 
acts  were  constitutional. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


ai9  Misc.  Rep.  124) 

BOARD  OF  EDUCATION  OF  CITY  OF  ROCHESTER  v.  VAN  ZANDT  et  «!., 
Board  of  Estlmato  and  Apportionment. 

(Supreme  Court,  Special  Term,  Monroe  County.    Jane  13,  1922.) 

(SyUaJma  by  the  Court.) 

I.  Mottleipal  oorporations  ^s»957(3)--"Clty  purposes,"  as  used  In  Constitution* 
iimlting  city's  annual  taxation*  includes  moneys  for  educational  purposes. 

Under  Const  art.  8,  1 10,  "city  purposes,"  as  used  in  the  sentence  limit- 
ing the  amount  that  can  be  raised  by  cities  by  annual  taxation,  includes 
moneys  raised  for  educational  purposes,  although  a  state  function,  hs 
well  as  those  levied  for  purely  local  purposes. 

[Ed.  Kote.— For  otlier  definitions,  see  Words  and  Phrases,  lUrst  and 
Second  Series,  City  Purpose.] 

2»  Action  ^s»6— Under  Civil  Practice  Act  and  rules,  declaratory  Judgment  may  be 
liad  oonoernlng  actual  constitutional  controversies. 

Under  Civil  Practice  Act,  fi  473,  and  civil  practice  rules  210-214,  a 
declaratory  judgment  may  be  had  concerning  an  actual  controversy  in- 
volving the  construction  of  the  state  Constitution. 

Action  by  the  Board  of  Education  of  the  City  of  Rochester  against 
Clarence  D.  Van  Zandt  and  others,  constituting  the  Board  of  Estimate 
and  Apportionment  of  the  City  of  Rochester,  for  a  declaratory  judg- 
ment defining  the  limitation  of  the  amount  to  be  raised  by  taxation 
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under  the  state  Constitution.     Complaint  dismissed,  and  judgment 
granted  as  prayed  for  by  defendants. 

Isaac  Adler,  of  Rochester,  for  plaintiff. 

Charles  L.  Pierce,  Corp.  Counsel,  of  Rochester,  for  defendants. 

RODENBECK,  J.  [1]  The  question  involved  in  this  controversy 
is  one  of  constitutional  construction.  The  state  Constitution  prohibits 
cities,  in  addition  to  providing  for  the  principal  and  interest  of  exist- 
ing debt,  from  raising  by  taxation  in  any  one  year  for  "city  purposes" 
amounts  in  excess  of  2  per  cent,  of  the  assessed  valuation  of  the  real 
and  personal  estate  of  the  city  (article  8,  §  10).  The  plaintiflF,  the 
board  of  education,  seeks  *a  construction  limiting  the  term*  "city  pur- 
poses" to  those  purely  corporate  or  municipal,  as  distinguished  from 
those  governmental  or  state,  and  the  defendant,  the  board  of  estimate 
and  apportionment,  representing  the  dty  of  Rochester,  seeks  a  con- 
struction extending  the  term  to  all  purposes,  state  and  local,  for  which 
the  city  is  authorized  to  levy  taxes.  In  determining  the  question,  the 
court  must  apply  the  usual  judicial  processes,  and  interpret  the  lan- 
guage of  the  Constitution  in  the  light  of  modem  conditions  and  the 
rules  which  experience  has  found  most  efficacious  in  ascertaining  the 
meaning  of  statutes  and  constitutions. 

The  first  test  that  should  be  applied  is  the  meaning  which  is  at- 
tached to  the  term  in  other  parts  of  the  same  section.  It  occurs  in 
one  other  place,  and  there  its  meaning  is  quite  apparent,  particularly  • 
if  the  history  of  the  enactment  of  the  first  sentence  is  considered. 
The  evil  sought  to  be  remedied  by  the  language  of  this  sentence,  enact- 
ed in  1874,  is  well  known.  The  framers  of  the  provision  intended  to 
prohibit  the  use  of  public  moneys  for  private  purposes,  and  so  they 
enacted  that  no  city  should  incur  any  indebtedness,  except  for  *'city 
purposes."  The  word  "city,"  as  here  used,  clearly  means  "public,"  as 
the  plain  intention  was  to  prohibit  the  use  of  city  moneys  for  private 
purposes,  such  as  theretofore  prevailed.  People  v.  Kelly,  76  N.  Y. 
475;  Matter  of  Mayor,  etc.,  of  N.  Y.,  99  N.  Y.  569,  2  N.  E.  642; 
Matter  of  Niagara  Falls  &  W.  Ry.  Co.,  108  N.  Y.  375,  15  N.  E.  429: 
Sun  Printing  &  Publishing  Ass'n  v.  City  of  New  York,  152  N.  Y.  257. 
46  N.  E.  499,  37  L.  R.  A.  788;  Bush  v.  Board  of  Supervisors  of 
Orange  County,  159  N.  Y.  212,  53  N.  E.  1121.  45  L.  R.  A.  556,  70 
Am.  St.  Rep.  538;  11  C.  J.  792. 

If  such  is  the  meaning  of  the  term  "city  purposes"  in  the  first 
sentence  of  the  section,  it  will  require  clear  language  or  an  obvious 
intention  to  give  it  a  different  meaning  in  the  last  sentence.  In  the 
absence  of  a  plain  expression  to  the  contrary,  it  must  be  assumed 
that  the  framers  of  the  last  sentence  knew  of  the  meaning  attached 
to  the  term  "city  purposes"  in  the  first  sentence,  and  used  it  advised- 
ly and  with  the  same  meaning  in  the  final  sentence  which  it  had  in 
the  first  sentence.  To  charge  them  with  using  this  term  in  a  mean- 
ing contrary  to  that  which  it  was  understood  to  have  had  for  10 
years  in  the  earlier  provision  would  be  attributing  to.  them  a  course 
at  variance  with  that  usually  followed  by  men  of  the  knowledge  and 
experience  of  those  delegated  to  frame  constitutional  amendments. 
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It  must  be  assumed  that  they  knew  the  meaning  of  the  term  as  already 
employed,  and  that  they  would  not  knowingfly  introduce  an  element 
of  construction  and  confusion,  by  using  it  in  a  different  sense  in  the 
subsequent  amendment. 

The  fact  that  "city  purposes/'  in  the  first  sentence,  put  into  the 
Constitution  in  1874,  had  a  well-known  meaiiin^  for  10  years  down 
to  1884,  when  the  last  sentence  was  inserted,  is  not  to  be  construed  as 
indicating  that  the  framers  of  the  last  sentence  intended  to  use  it  in 
a  different  sense,  but  rather  that  they  considered  the  term  as  having 
a  well-understood  meaning  and  employed  it  accordingly.  They  knew 
that  city  indebtedness  was  limited  to  public  purposes  by  the  use  of 
the  term  "city  purposes,"  and.  it  was  quite  natural  that  they'  should 
use  the  same  expression  in  limiting  the  amount  of  the  annual  taxes. 
They  knew  that  the  Constitution  forbade  a  city  from  becoming  in- 
debted except  for  a  city — ^that  is,  a  public — ^purpose,  and  they  ex- 
tended the  prohibition  to  taxation  except  for  a  city — ^that  is,  a  pub- 
lic— ^purpose.  They  undoubtedly  had  the  same  thought  in  their  minds 
in  using  the  expression  "city  purposes"  as  did  the  framers  of  the 
first  sentence;  that  is,  to  restrict  the  use  of  taxpayers'  money  to  pub- 
lic as  distinguished  from  private  purposes.  There  is  no  evidence  in 
the  language  of  the  section  that  any  distinction  was  sought  to  be 
made  between  focal  or  corporate  use  and  general  or  state  purposes. 

The  adoption  in  the  final  sentence  of  the  meaning  of  the  phrase 
"city  purposes''  as  used  in  the  first  sentence  is  supported  hy  the  prac- 
tical construction  that  has  been  put  upon  it  in  its  actual  application. 
For  nearly  40  years  the  cities  of  the  state  have  construed  the  section 
to  include^taxes  levied  for  educational  as  well  as  for  other  state  func- 
tions. Education  is  a  state  function,  but  so  is  fire,  police,  and  health 
protection  and  public  charity.  No  question  has  been  heretofore  rais^^d 
as  to  the  inclusion  of  taxes  for  any  of  those  purposes  in  the  2  per 
cent  limitation.  On  the  contrary,  it  has  been  assumed  for  nearly 
four  decades  bv  thos6  having  the  power  to  levy  taxes  in  cities  that 
"city  purposes, '  as  used  in  the  section,  includes  all  taxes  which  the 
city  may  legally  impose.  Although  this  section  was  amended  by  the 
new  Constitution  of  1894,  and  again  in  1899,  1905.  1909,  and  1917, 
the  first  and  last  sentences,  containing  the  words  "city  purposes," 
remained  unaltered.  If  there  had  been  any  misunderstanding  of  the 
meaning  of  those  terms,  or  any  contradiction,  some  amendment  would 
have  been  proposed. 

There  is  nothing  that  the  framers  of  this  section  overlooked,  ex- 
cept that  the  Legislature  might  increase  the  annual  expenses  of  a 
city  in  a  particular  department,  such  as  education,  by  increasing  the 
salary  of  teachers  or  otherwise,  to  such  an  extent  as  to  seriously 
embarrass  a  city  in  raising  sufficient  funds  to  carry  on  other  neces- 
sary work  of  the  city.  But  this  oversight  does  not  iustify  the  court, 
in  relieving  the  situation  created  by  the  Legislature,  by  restricting 
the  language  of  the  Constitution  from  its  obvious  long-recognized 
meaning,  and  exempting  from  its  language  expenditures  which  have 
long  been  considered  within  its  scope.  This  practical  construction 
is  entitled  to  great  weight,  and  will  not  be  disregarded,  unless  it  clear- 
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ly  appears  that  it  is  erroneous,  merely  to  meet  a  critical  situation 
in  municipal  financing,  due  to  burdens  cast  upon  cities  by  the  Legis- 
lature in  raising  salaries  or  imposing  other  burdens  without  due  re- 
gard to  the  limitations  of  the  Constitution. 

The  evils  that  would  result  from  the  construction  contended  for  by 
the  plaintiff  are  quite  apparent.  If  the  argument  which  is  advanced 
by  the  plaintiff  is  sound,  it  applies  equally  as  forcibly  to  the  taxes 
levied  for  other  agencies  performing  state  functions^  such  as  police, 
fire,  health,  and  charity  departments.  If  the  restrictions  were  re- 
moved to  the  expenditures  by  cities  for  all  state  purposes,  it  would 
render  the  constitutional  limitation  a  useless  formality,  for  in  the 
case  of  the  plaintiff  alone  the  appropriation  deemed  necessary  for 
educational  purposes  in  1921  exceeds  the  total  amount  required  for 
all  other  departments  of  the  city.  It  would  also  raise  a  question  with 
reference  to  the  validity  of  the  indebtedness  heretofore  incurred  by 
cities,  not  only  for  school,  bjit  for  police,  fire,  health,  and  charitable 
purposes,  which  could  only  be  solved  by  a  construction  of  the  words 
"city  purposes"  in  the  first  sentence  at  variance  with  the  construction 
contended  for  by  the  plaintiff  for  similar  language  in  the  last  sen- 
tence.   State  V.  Southern  Ry.  Co.,  115  Ala.  250,  22  South.  589. 

The  courts  are  not  vested  with  legislative  power.  Their  functions 
are  judicial.  In  the  interpretation  of  statutes  they  ar©  not  permitted 
to  make  new  laws,  but  to  assign  a  meaning  to  existing  laws.  To  do 
otherwise,, when  the  meaning  is  clear  and  has  been  acquiesced  in  for 
a  long  period,  is  itself  a  violation  of  fundamental  law.  It  is  more 
important  that  the  courts  should  keep  within  the  orbit  prescribed  by 
the  Constitution  than  that  the  statute  should  be  strained  to  help  out 
an  embarrassing  public  financial  condition.  These  observations  are 
doubly  true  when  the  Constitution  rather  than  a  statute  is  under  con- 
struction. A  Constitution  would  deserve  little  respect  that  could  be 
stretched  and  relaxed  like  a  rubber  band  as  occasion  might  require. 
There  is  no  reason  why  the  usual  rules  of  construction  should  not  be 
applied  to  this  case,  and  the  usual  remedy,  if  necessary,  by  amend- 
ment, followed,  and  there  is  no  exigency  which  requires  the  court 
to  give  a  meaning  to  words  contrary  to  those  which  they  have  had 
both  in  the  legal  and  lay  minds  for  so  many  years. 

[2]  The  constitutionality  of  such  a  proceeding  as  this  one  for  a 
declaratory  judgment,  where  an  actual  controversy  exists  involving 
only  a  question  of  law,  and  the  power  of  the  Supreme  Court  to  au- 
thorize such  a  procedure  in  such  a  case  is  not  open  to  question.  Civil 
Practice  Act,  §  473;  Civil  Practice  Rules,  210-214;  Report,  Bd. 
of  Statutory  Consolidation,  1915,  vol.  1,  §  57,  note  54;  English  Prac- 
tice, Order  54A,  rr.  1,  2,  3,  4;  Id.  Order  55,  r.  3;  N.  Y.  State  Bar 
Ass'n  Rep.  1918,  p.  242 ;  State  ex  rel.  Hopkins  v.  Grove,  109  Kan.  619, 
201  Pac.  82,  12  A.  L.  R.  52;  Parsons'  Practice  Manual,  1921,  p.  186,  § 
473,  and  citations. 

The  complaint  is  dismissed,  and  judgment  is  granted  as  prayed  for 
by  the  defendants.  ^  * 

Judgment  accordingly^ 
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LANDAU  V.  LAVNER. 
(Supreme  Court,  Special  Term,  Monroe  Ck>nnty»    June  27,  ld22.) 

(Syllabus  ly  th^  Court,) 

1.  Pleading  ^s9S64(2)~Mattert  tet  up  as  defense  nerelyr  and  not  pert  of  eonnterb 

claim,  whloh  nay  be  proved  under  general  denials,  will  be  stricken. 

Under  drll  practice  rale  108,  matters  set  up  as  a  defense  merely,  and 
not  as  a  part  of  a  oounterdalm,  whlcb  may  be  proved  under  denials*  Is 
Irreleyant,  redundant,  and  unnecessary,  and  will  be  stricken  out. 

2.  Judgment  ^=»  18 I—Under  rule  113,  an  answer  wH!  net  be  stricken,  and  summary 

Judgment  given,  when  valid  defense  appears  In  either  answer  or  afRdavlts. 

Under  dvll  practice  rule  113.  an  answer  will  not  be  stricken  out,  and 
summary  judgment  glren,  wben  a  valid  defense  appears  In  eltber  the  an- 
swer or  afBdayltSw 

Action  by  Abraham  Landau  Against  Harris  Lavner.  On  motion  to 
strike  out  answer  and  for  judgment,  it  is  held  that  answer  should 
be  reformed,  and  separate  defenses  and  counterclaim  stricken  out,  with 
leave  to  defendant,  on  payment  of  costs,  to  amend  the  counterclaim 
within  20  days  from  service  of  order. 

Nicholas  J.  Weldgen,  of  Rochester,  for  the  motion. 

Louis  Fuller,  of  Rochester,  opposed. 

RODENBECK,  J.  [1,  2]  The  practice  requires  that  the  answer 
shall  contain  (1)  a  general  or  specific  denial;  or  (2)  knowledge  or  in- 
formation sufficient  to  form  a  belief.  Civil  Practice  Act,  §  261.  There 
15  no  requirement  for  admissions.  If  parties  will  deny  as  the  practice 
provides,  their  opponents  will  know  what  they  are  required  to  prove. 
The  issues  should  not  be  left  in  doubt  by  unwarranted  denials  until  the 
trial,  to  the  vexation  of  the  trial  judge.  There  is  no  authority  for  a 
qualified  denial,  "except  as  admitted  or  denied,"  such  as  is  contained  in 
tiie  tenth  paragraph  of  defendant's  answer,  A  defendant  may  base  a 
denial  upon  information  and  belief  (Bennett  v.  Leeds  Mfg.  Co.,  110 
N.  Y.  150,  17  N.  E.  669),  although  this  form  of  denial  opens  the  doof 
to  wholesale  denials  upon  unreliable  information. 

The  third  separate  defense  merely  states  a  reason  for  plaintiff's  al- 
leged rejection  of  the  title,  and  is  immaterial  and  irrelevant,  and  not  a 
matter  of  proof,  but  of  argument  from  the  facts,  and  should  be  stricken 
out.  The  second  defense  is  unnecessary,  as  the  marketability  of  the 
title  may  be  shown  under  a  proper  denial  of  the  allegation  in  the  com- 
plaint, and  as  there  is  no  counterclaim  set  up  in  this  defense,  defend- 
ant's readiness,  willingness,  and  ability  to  perform  is  immaterial.  It 
will  be  sufficient  to  defeat  a  recovery  if,  among  other  things,  the  de- 
fendant shows  that  the  plaintiff  was  not  ready,  willing,  and  able  to  per- 
form. It  is  not  necessary  to  supplement  this  proof  with  evidence  that 
he  was  ready,  willing,  and  able  to  perform,  unless  he  makes  an  affirma- 
tive daim. 

The  same  is  true  of  the  fourth  defense,  as  to  performance  by  de- 
fendant The  defendant  is  not  required  to  make  these  allegations  as 
a  separate  defense,  unless  he  sets  them  up  as  a  basis  for  a  counter- 

^S9WoT  other  OUM  a—  wamt  topic  a  KBT-NUHBBR  In  all  Koy-Numborod  Dlgoati  4  Indezoo 


Digitized  by 


Google 


302  195  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

claim.  The  facts  may  be  shown  under  a  proper  denial,  in  answer  to 
proof  that  the  plaintiff  is  required  to  make.  The  fifth  defense  and  coun- 
terclaim confuses  a  defense  and  a  counterclaim,  and  does  not  allege 
facts  sufficient  to  constitute  a  cause  of  action.  Where  a  defendant 
makes  an  affirmative  claim  against  the  plaintiff,  he  is  required  to  set 
up  his  claim  with  the  same  particularity  that  is  required  of  the  plaintiflF. 
Civil  Practice  Act,  §  262.    The  counterclaim  should  be  dismissed. 

The  defendant  admits  the  contract  (answer,  par.  1),  and  the  down 
payment  by  the  plaintiff  of  $300  (answer,  par.  2),  and  then  denies 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  sixth 
paragraph  in  the  complaint.  He  should  have  admitted  the  filing  of  the 
map  (Rochkind  v.  Perlman,  123  App.  Div.  808,  108  N.  Y.  Supp.  224, 
1151;  Dahlstrom  v.  Gemunder,  198  N.  Y.  449,  92  N.  E.  106,  19  Ann. 
Cas.  771;  Harley  v.  Plant,  210  N.  Y.  405,  104  N.  E.  946;  People 
ex  rel.  Brown  v.  Kennedy,  102  Misc.  Rep.  450,  169  N.  Y.  Supp.  1022), 
but  is  hardly  called  upon  to  admit  the  elTect  of  the  conveyance  accord- 
ing to  the  map,  or  that  Joseph  avenue  was  moved  easterly  16  feet,  or 
that  part  of  the  premises  contracted  to  be  sold  were  subject  to  an  ease- 
ment ;  the  latter  being  the  main  subject  of  dispute  between  the  parties 
to  the  contract.  Nor  was  he  required  to  admit  the  effect  of  the  con- 
veyances in  the  seventh  paragraph  of  the  complaint. 

The  fifth  paragraph  of  the  answer  admits  that  there  was  a  mort- 
gage for  $2,500  on  the  premises,  but  there  is  no  denial  of  the  eighth 
paragraph  of  the  complaint,  and  that  stands  admitted.  The  defendant 
admits  in  the  ninth  paragraph  of  the  answer  that  Garto  represented  him 
in  the  real  estate  transaction,  and  then  denies  that  he  has  any  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  whether  or  not  he 
agreed  to  submit  the  question  of  title  to  the  court.  He  is  charged 
with  knowledge  of  what  his  agent  did,  acting  within  his  authority, 
and  should  admit  or  deny  the  twelfth  paragraph  of  the  complaint.  He 
may  properly  deny  that  he  has  any  knowledge  of  expenditures  made  by 
plaintiff  as  stated  in  the  fourteenth  paragraph  of  the  complaint,  but 
can  hardly  deny  that  plaintiff  employed  an  attorney. 

The  answer  contains  denials  which  make  it  improper  to  grant  sum- 
mary judgment  (Kirschbaum  v.  Eschmann,  205  N*.  Y.  127,  98  N.  E. 
328),  but  it  should  be  reformed  in  accordance  with  the  above  sugges- 
tions. The  separate  defenses  and  counterclaim  are  stricken  out,  with 
leave  to  the  defendant,  upon  payment  of  $10  costs,  to  amend  the  coun- 
terclaim within  20  days  from  the  service  of  an  order  in  accordance 
herewith. 

So  ordered. 
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PEOPLE  V.  BROOKLYN  UNION  GAS  CO.  ot  aL 
SAME  V.  BROOKLYN  EDISON  CO. 

(Supreme  Court,  Special  Tenn  for  Trials.    August  26,  1920.) 

1.  Navlgablo  waters  ^=»37(4>— Upland  owners,  flllipg  In  to  bulklieail  pursuant  to 

statute,  became  practically  owners  In  fee. 

By  Laws  1857,  c.  763,  a  bulkhead  line  was' duly  established,  and  the 
owners  ot  the  upland  were  authorized  to  fill  In  and  thus  extend  the  up- 
land to  the  point  fixed  by  that  act,  and  there  was  authority  from  the 
state  by  Laws  1836,  c.  484,  Laws  1848,  c.  156.  affd  Laws  1850,  c.  313, 
establishing  bulkheads  and  authorizing  landowners  to  fill  in  lands,  so 
that  owners  of  the  upland  who  filled  in  pursuant  to  statutory  authority 
acquired  equitable  Interest  amounting  practically  to  ownership  in  the  fee. 

2.  Judgment  ^=>743(2)— in  proceeding  by  state  to  recover  land,  former  Judg- 

ment held  res  Judicata. 

In  a  proceeding  by  the  state  against  claimants  of  filled-in  land,  held^ 
that  the  question  of  title  to  a  part  of  the  premises  had  been  adjudicated 
by  a  former  case,  in  which  one  of  the  defendant's  predecessors  In  title  was 
decreed  to  own  the  fee. 

3.  Navigable  waters  ^s»37  (4)— Grant  by  state  held  to  vest  In  upland  owner  title 

to  fllled*ln  land. 

While  it  may  be  that  parties  to  whom  the  state  made  grants  of  land  the 
parties  bad  filled  in  did  not  hold  the  record  title  to  the  lands  th£n  imme- 
diately adjoining  the  water,  tlie  state  was  charged  with  knowledge  of 
that  fact,  and  by  making  the  grants  acquiesced  in  applicant's  claim  of 
ownership,  so  that  such  state  grant  vests  title  in  the  upland  owner. 

4.  Navigable  waters  ^==>37 (4)— State  cannot  ooUateraily  attack  title  to  fllled-ln 

land  granted  by  it  more  than  60  years  ago. 

Grants  by  the  state  to  upland  owners  of  title  to  filled-in  land  cannot 
be  collaterally  attacked  by  the  state,  which  has  allowed  them  to  stand  for 
over  60  years,  and  their  regularity  should  be  presumed. 

5.  Adverse  possession  e=»ll4(l) — Evidence  held  to  show  state's  right  to  land 

barred  by  40-year  liipltation  statute. 

In  the  state's  action  to  recover  filled-in  land,  claimed  through  alleged 
title  in  upland  owners,  testimony  held  to  show  that  the  present  occu- 
pant of  the  property  and  his  predecessors  had  actual  and  uninterrupted 
possession  of  the  land  for  more  than  50  years,  so  that  the  state's  action 
was  barred  by  Code  Civ.  Proc.  I  362>  limiting  actions  of  such  character 
to  40  years  after  accrual  of  Ihe  right  of  action. 

Actions  by  the  People  o{  the  State  of  New  York  against  the  Brook- 
lyn Union  Gas  Company  and  against  the  Brooklyn  Edison  Company, 
Complaint  in  first  action  dismissed,  without  costs,  and  in  the  second 
action  plaintiflf  granted  judgment  as  prayed  for  in  the  complaint. 

CALLAGHAN,  J.  fl]  After  a  careful  consideration  of  all  the 
authorities  relied  upon  by  the  respective  parties  to  these  actions  I  can 
see  no  escape  from  the  proposition  that  the  gas  company  has  a  fee 
title  to  all  the  filled-in  lands  below  the  original  low-water  line.  By 
the  act  of  1857  (chapter  763)  a  bulkhead  line  was  duly  established,  and 
the  owners  of  the  upland  were  authorized  to  fill  in  and  thus  extend  the 
upland  to  the  point  fixed  by  that  act.  Beside3,  there  was  authority 
from  the  state  by  various  other  acts  of  the  Legislature-  establishing 
bulkhead  lines  and  thus  permitting  the  upland ♦  owners  to  fill. in  the 
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lands  under  water.  Chapter  484,  Laws  of  1836;  chapter  156,  Laws 
of  1848;  chapter  313,  Laws  of  1850.  These  statutes  have  been  con- 
sidered many  times  by  the  Court  of  Appeals,  with  the  result  that  the 
upland  owners  have  been  adjudged  to  be'  the  owners  in  fee  of  the 
filled-in  lands.  Williams  v.  Mayor,  etc.,  of  New  York,  105  'N.  Y.  419, 
11  N.  E.  ^9;  Langdon  v.  Mayor,  etc.,  of  City  of  New  York,  93  N. 
Y.  129;  In  re  City  of  New  York  (In  re  Willard  Parker  Hospital)  217 
N.  Y.  1,  111  N.  E.  256;  Bardes  v.  Herman,  62  Misc.  Rep,  428,  114 
N.  Y.  Supp.  1098,  affirmed  144  App.  Div.  772,  129  N.  Y.  Supp.  723; 
207  N.  Y.  745,  101  N.  E.  1094.  And  while  this  rule  was  somewhat 
modified  in  the  recent  case  of  First  Const.  Co.  of  Brooklyn  v.  State  of 
N.  Y.,  221  N.  Y.  295,  116  N.  E.  1020,  the  court  in  tiiat  case  held, 
nevertheless,  that  the  owners  of  the  upland,  who  filled  in  pursuant  to 
statutory  authority,  acquired  an  equitable  interest  in  the  lands  amount- 
ing practically  to  an  ownership  in  fee. 

[2,3]  In  addition,  it  seems  that  the  question  of  the  title  to  a  part 
of  the  premises  has  been  adjudicated  by  the  Court  of  Appeals  in  the 
action  of  Wetmore  v.  Brooklyn  Gaslight  Co.,  42  N.  Y.  384,  and  by 
the  General  Term  in  Wetmore  v.  Atlantic  White  Lead  Co.,  37  Barb. 
70,  where  it  was  held  that  the  predecessor  in  title  to  the  gas  company, 
owned  the  fee  to  a  part  of  the  lands  involved  in  this  controversy.  It 
seems  also  that  the  state  has,  by  grants  from  the  land  board  made  pur- 
suant to  statute,  granted  a  good  title  to  these  lands.  While  it  may  be 
that  the  parties  to  whom  these  grants  were  made  did  not  hold  the  rec- 
ord title  to  the  lands  then  immediately  adjoining  the  water,  the  state 
was  charged  with  knowledge  of  that  fact  and,  by  making  the  grants, 
acquiesced  in  the  claim  of  the  applicant  as  to  the  ownership  of  that 
land.  Such  a  grant  by  the  state  vests  title  in  the  upland  owner. 
People  V.  Steeplechase  Park  Co.,  218  N.  Y,  459,  113  N.  E.  521,  Ann. 
Cas.  1918B,  1099. 

[4,  5]  At  any  rate,  the  grants  cannot  be  attacked  collaterally,  and 
as  the  state  has  allowed  them  to  stand  for  over  60  years,  their  regular- 
ity should  be  presumed.  But,  aside  from  every  other  consideration, 
the  state  should  be  precluded  from  maintaining  this  action.  Section 
362  of  the  Code  of  Civil  Procedure  bars  the  bringing  of  an  action  of 
this  character  unless  the  cause  of  action  accrued  within  40  years  before 
the  commencement  of  the  action.  The  testimony  here  shows  that  the 
present  occupant  of  the  property  and  its  predecessors  in  title  have  been 
in  actual  and  uninterrupted  possession  for  more  than  50  years.  They 
have  exercised  acts  of  ownership  by  fencing  and  improving  the  prop- 
erty, and  in  using  it  to  the  exclusion  of  all  others.  They  have  paid 
the  taxes,  and  their  possession  has  been  open,  notorious,  and  in  every 
sense  adverse  to  all  others. 

It  follows  that  in  the  first  action  the  complaint  must  be  dismissed, 
without  costs,  and  in  the  second  action  that  the  plaintiff  have  judgment 
as  prayed  for  in  the  complaint.  Please  settle  findings  and  judgment  on 
two  days'  notice,  returnable  before  me  at  Special  Term,  Part  III,  in 
Brooklyn,  on  September  1,  1920,  at  which  time  I  desire  to  have  coun- 
sel representing  the  respective  parties  present 
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PEOPLE  V.  NEW  YORK  TRANSIT  &  TERMINAL  CO.,  Lfmlted,  et  al. 

(Supreme  Court,  Bichmond  County.    May,  1922.) 

1.  Navigable  waters  «s»37(4)— Applloatleat  ef  ethers  fer  letters  pateat  held  aot 

te  extead  easeneat 

Where  deeds  from  V.  to  S.  of  lands  'fronting  on  the  bay  of  Hudson's 
riyer"  described  the  lands  as  bounded  In  front  "by  the  public  highway" 
and  between  such  lands  and  the  high-water  mark  was  a  strip  to  which  S. 
and  his  predecessors  had  only  a  perpetual  easement  of  use,  the  right  to 
public  ferry  being  expressly  excluded,  and  after  V.'s  death  representatives 
of  his  estate  applied  for  a  grant  of  land  under  water  in  front  of  V.'s  prop- 
erty, expressly  excepting  lands  in  front  of  the  S.  premises,  and  letters 
patent  were  so  granted,  and  in  1828  letters  patent  were  issued  to  S. 
for  grant  of  land  under  water  in  front  of  the  strip  of  land  to  which  be 
did  not  own  the  fee.  Laws  1815,  c.  199,  being  then  in  force,  declaring  that 
no  such  grant  could  be  made  to  any  other  than  the  "proprietor,"  on 
granting  motion  for  directed  verdict  for  defendants  in  state's  action  to 
set  aside  the  letters  patent,  held,  that  the  acts  of  V.'s  representatives  in 
making  their  application  did  not  strengthen  the  title  of  S.,  and  that  he 
still  held  only  an  easement. 

2.  PDblio  laads  «=»163— la  state's  action  involvlag  title  to  land,  facts  held  to 

show  but  an  error  of  law  oa  part  of  state's  ofRcers. 

Facts  in  respect  to  what  title  S.  had  having  been  set  forth  before  the 
commissioners  of  the  land  office  and  the  then  Attorney  General,  who  was 
one  of  the  commissioners  having  had  the  same  information  with  reference 
to  the  title  as  the  present  Attorney  General  who  seeks  to  maintain  this 
action  98  years  after  the  issuance  of  letters  patent  to  S.,  it  must  be  held 
that  there  was  but  an  error  of  law  or  mistake  of  law  on  the  part  of  the 
state's  officers,  so  that  an  action  is  not  maintainable  under  Code  Civ. 
Proc.  f  1967,  to  set  aside  letters  patent  for  fraud. 

3.  UailtatlOB  of  aotloas  «s»37(4)— Forty«year  limltattoa  statute  held  bar  to  ac- 

tioB  to  revoke  letters  patent  for  fraud. 

The  limitation  of  40  years  fixed  by  Code  Civ.  Proc.  S  862,  was  a  com- 
plete bar  to  an  action  to  revoke  letters  patent  on  the  ground  of  fttiud. 

4.  Pabllo  lands  ^=:>I63— Istaaace  of  letters  patent  held  only  voidable,  aad  preni- 

itee  presumeo  to  have  been  In  possession  within  statutory  time. 

The  Issuance  of  letters  patent  to  S.  in  1823  held  only  voidable,  and 
under  Code  Civ.  Proc.  $  368,  the  premises  were  presumed  to  have  l>een  in 
his  possession  within  the  time  required  by  law. 
li  Pablle  lands  ^=:>  163— Facts  held  to  show  state's  acquiescence  in  title  based 
on  pateat  It  sought  to  set  aside. 

Where  letters  patent  were  issued  by  the  state  in  1898,  on  defendant's 
application  setting  forth  that  it  was  the  owner  and  in  possession  of  the 
property  comprised  in  the  S.  patent,  as  well  as  other  lands  and* patents 
along  that  shore,  held,  that  there  was  an  acquiescence  in  and  recognition 
by  the  state  of  the  claim  of  title  based  on  patent  issued  to  S.  in  1823. 

Proceeding  by  the  People  of  the  State  of  New  York  against  the  New 
York  Transit  &  Terminal  Company,  Limited,  and  others.  Suit  to  set 
aside  letters  patent  to  certain  lands  under  water.  Motion  for  direc- 
tion of  verdict  for  defendants  granted. 

Charles  D.  Newton,  Atty.  Gen.  (George  Sanford  Parsons,  of  New 
York  City,  of  counsel),  for  the  People. 

Cravath,  Henderson,  Leflfingwell  &  De  Gersdorff,  of  New  York 
City  (A.  S.  Gilbert  and  R.  E.  T.  Riggs,  both  of  New  York  City,  of 
counsel),  for  defendant  New  York  Transit  &  Terminal  Co.,  limited. 

^=DFor  other  cases  see  same  topic  A  KET-NXJMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Stetson,  Jennings  &  Russell,  of  New  York  City  (T.  W.  Morris,  Jr., 
of  New  York  City,  of  counsel),  for  defendant  Guaranty  Trust  Co. 

LEWIS,  J.  This  is  an  action  brought  by  the  Attorney  General  in 
the  name  of  the  people  of  the  State  of  New  York  to  set  aside  letters 
patent  issued  in  1823  to  James  Swan,  upon  the  ground  that  the  patentee 
was  not  the  owner  of  the  lands  adjacent  to  the  land  under  ws^ter  com- 
prised in  the  letters  patent  at  the  time  of  their  issuance. 

[  1 1  It  appears  that  Swan  held  his  lands  under  title  derived  from 
one  Van  Duzer.  While  the  deeds  spealj:  of  the  lands  as  "fronting  on 
the  bay  of  Hudson's  river,"  they  are  also  described  as  being  bounded 
in  front  "by  the  public  highway,"  and  the  fact  is  that  there  was  a 
strip  between  the  lots  conveyed  and  the  high-water  mark  which  did 
not  pass  by  the  deed  and  to  which  Swan  (and  his  predecessors)  had 
only  a  perpetual  easement  of  use  for  his  own  purposes  and  expressly 
excluding  the  right  to  maintain  a  public  ferry.  Van  Duzer  died  in 
1814,  which  was  after  the  lots  held  by  Swan  had  passed  from  him, 
and  about  1816  the  representatives  of  Van  Duzer's  estate  applied  to  the 
commissioners  of  the  land  office  for  a  grant  of  land  under  water  in 
front  of  the  Van  Duzer  property,  but  expressly  excepting  from  the 
application  the  lands  under  water  in  front  of  the  Swan  premises,  and 
the  letters  patent  were  so  granted. 

The  principal  questions  presented  are  these: 

(1)  Was  Swan  in  1823  entitled  to  apply  for  a  grant  of  land  under 
water  in  front  of  the  strip  of  land  in  which  he  did  not  then  own  the 
fee,  but  held  merely  an  easement? 

(2)  Did  the  acts  of  the  Van  Duzer  estate  representatives  in  applying 
for  and  obtaining  the  grant  of  land  under  water  in  front  of  the  ad- 
joining premises  in  1816  constitute  a  transfer  of  title  to  the  beach  strip, 
by  estoppel  or  disclaimer,  so  as  to  entitle  Swan  to  apply  for  the  giaut 
in  question? 

(3)  Have  the  rigfhts  of  the  state  been  barred  or  forfeited  by  reason 
of  section  362  of  the  Code  of  Civil  Procedure? 

Chapter  199  of  the  Laws  of  1815,  in  force  at  the  time,  provided  that 
no  grant  shall  be  made  to  any  other  than  "the  proprietor"  of  the  ad- 
jacent lands.  People  ex  rel.  Banks  v.  Colgate,  67  N.  Y.  512,  is  decisive 
of  the  proposition  that  an  easement  over  land  does  not  create  an  estate 
in  the  land,  and  that  the  one  holding  such  easement  is  not  the  pro- 
prietor of  the  lands.  The  acts  of  the  representatives  of  the  Van 
Duzer  estate  in  applying  for  the  grant  of  the  lands  adjoining  did  not 
operate  to  strengthen  Swanks  title;  he  still  held  only  an  easement. 

[2]  But  an  action  such  as  the  present  is,  according  to  section  1957 
of  the  Code  of  Civil  Procedure,  maintainable  where  the  letters  patent 
were  obtained  by  means  of  fraudulent  suggestion  or  concealment  of  a 
material  fact,  or  where  issued  in  ignorance  of  a  material  fact,  or 
through  mistake.  The  mistake  contemplated  is  undoubtedly  a  mistake 
of  fact.  The  actual  facts  in  respect  to  what  title  Swan  had  were  by 
him  fully  set  before  the  commissioners  of  the  land  office,  and  the  then 
Attorney  General,  who  was  one  of  the  commissioners,  had  the  same 
information  with  reference  to  the  title  as  the  present  Attorney  General 
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who  seeks  to  maintain  this  action  98  years  thereafter.  There  was  but 
an  error  of  law  or  mistake  of  law  on  the  part  of  the  state's  officers, 
and  the  action  is  not  maintainable  under  the  section,  referred  to. 

[3]  Furthermore,  the  statute  of  limitations  is  a  complete  bar  to  the 
maintenance  of  the  action.  At  the  time  of  the  issuance  of  the  grants 
in  1863,  chapter  183  of  the  Laws  of  1801  was  in  force,  with  which 
section  362  of  the  Code  of  Civil  Procedure  is  substantially  identical, 
and  fixed  a  limitation  of  40  years,  and  People  v.  Clarke,  9  N.  Y.  349, 
establishes  that  such  period  is  a  complete  bar  to  an  action  T>y  the  state 
to  revoke  letters  patent  on  the  ground  of  fraud.  The  Attorney  Gen- 
eral, however,  cites  Hamlin  v.  People,  155  App.  Div.  680,  140  N.  Y. 
Supp.  63,  and  People  v.  Baldwin,  197  App.  Div.  285,  188  N.  Y.  Supp. 
542,  to  the  contrary.  These  cases  hold  no  morp  than  that  title  can- 
not arise  against  the  state  by  adverse  possession  only,  and  in  the  Bald- 
win Case  the  court  recognized  the  distinction  between  lands  held  by 
the  state  as  sovereign,  which  may  not  be  alienated,  and  lands  held  by 
it  as  proprietor,  which  may  be,  and  that  as  to  the  latter  a  statute  of 
limitations  may  operate  as  a  bar.  Lands  under  water  are  alienable. 
People  v.  American  Sugar  Refining  Co.,  98  Misc.  Rep\  703,  706,  163 
N.  Y.  Supp.  456. 

[4]  It  is  also  claimed  that  section  362  of  the  Code  of  Civil  Proce-^  . 
dure  IS  inapplicable,  because  there  were  no  acts  of  possession  by  de- 
fendant until  40  years  preceding  the  beginning  of  this  action,  and  that 
a  period  of  limitation  against  the  state  does  not  begin  to  nin  from  the 
date  of  the  alleged  void  act,  but  from  the  date  when  the  defendant  first 
asserted  rights  under  it.  Section  368  of  the  Code  provides  that  a  per- 
son who  establishes  a  legal  title  to  the  premises  is  presumed  to  have 
been  possessed  thereof  within  the  time  required  bv  law.  See,  also. 
Whitman  v.  City  of  New  York,  85  App.  Div.  468,  83  N.  Y.  Supp.  465. 
The  issuance  of  the  letters  patent  to  Swan  in  1823  was,  at  best,  only 
voidable,  and,  under  the  section  of  the  Code  and  the  authority  cited, 
the  premises  are  presumed  to  have  been  in  possession  of  Swan. 

[51  Finally,  it  appears  that  in  1898  the  state  issued  letters  patent  to 
the  defendant  New  York  Transit  &  Terminal  Company  in  compliance 
with  an  application  by  that  company,  wherein  it  was  set  forth  that  it 
was  the  owner  and  in  possession  of  the  property  comprised  in  the 
Swan  patent,  as  well  as  of  other  lands  and  patents  along  that  shore. 
This  was  an  acquiescence  and  a  recocfnition  of  the  claim  of  title  based 
upon  the  patent  issued  to  Swan.  People  v.  Brooklvn  Union  Gas  Co: 
and  Brooklyn  Edison  Co.  (Sup.)  195  N.  Y.  Supp.  303. 

For  the  foregoing  reasons,  the  motion  for  the  direction  of  a  verdict 
for  the  defendants  is  granted. 

Ordered  accordingly. 
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O'CONNOR  V.  O'CONNOR  et  at. 

(Supreme  Court,  Appellate  Ditlsion,  First  Departmeat    July  14,  1922.) 

Reference  ^=97(2)— Proof  of  fraudulent  obtaining  of  release  held  required  before 
order  of  reference  far  accounting. 

Before  a  reference  for  an  accounting  can  be  held  in  an  action  to  set 
aside  a  release  to  a  guardian,  as  secured  by  fraud,  and  to  have  him  ac- 
count for  his  guardianship,  plaintiff  must  prove  that  fraud  and  have  the 
release  set  aside. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  bjr  Marion  C.  O'Connor  against  Cornelius  O'Connor  and 
another.  From  an  order  of  compulsory  reference,  defendants  ap- 
peal.   Reversed,  and  .motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

John  F.  Cowan,  of  New  York  City,  for  appellant  O'Connor. 
Frederick  Behr,  of  New  York  City,  for  appellant  American  Bond- 
ing Co.  of  Baltimore. 

Wm.  F.  Burrough,  of  New  York  City,  for  respondent. 

DOWLING,  J.  This  action  is  brought  by  plaintiflF  against  her 
.  father,  Cornelius  O'Connor,  who  was  appointed  general  guardian  of 
the  real  and  personal  property  of  plaintiff,  then  an  infant,  by  an  or- 
der of  the  Surrogate's  Court  of  the  County  of  Kings  on  August  2, 
1909,  and  against  the  American  Bonding  Company  of  Baltimore  and 
the  Illinois  Surety  Company,  as  sureties  on  the  bond  of  the  guardian 
in  the  sum  of  $45,OCX)  for  the  faithful  performance  of  his  duties  as 
such.  The  Illinois  Surety  Company  has  not  been  served,  being  no 
longer  in  existence. 

In  her  complaint  plaintiff  sets  forth  that  her  guardian  entered  up- 
on the  discharge  of  his  duties  and  made  a  certain  lease  of  part  of 
the  property  at  an  inadequate  rental,  and  for  a  period  beyond  plain- 
tiff's majority,  without  the  consent  of  the  court;  that  he  has  re- 
ceived moneys  aggregating  $67,594.67,  and  has  disbursed  sums  aggre- 
gating $50,016.94,  according  to  his  annual  reports  as  filed,  none  of 
which  has  been  approved  by  the  court;  that  the  sum  of  ^,900  has 
been  invested  by  him  out  of  plaintiff's  income  without  the  aj^roval 
of  the  court ;  and  that  included  in  the  guardian's  disbursements  accord- 
ing to  his  report  are  allowances  approved  by  the  court  amounting 
to  $7,555.92  for  plaintiff's  maintenance  and  support,  for  which  no 
vouchers  are  filed,  nor  are  the  amounts  itemized;  and  that  items  for 
coal,  gas,  and  ice  are  also  charged  against  plaintiff,  amounting!  to 
$727.89. 

It  is  then  averred  that  on  June  1,  1918,  two  weeks  after  plaintiff  n 
became  of  age,  her  guardian  paid  her  $5,000  in  cash  and  turned  over 
three  certain  mortgages  to  her,  but  withheld  a  fourth  bond  and  mort- 
gage ;  that  he  represented  that  these  were  all  the  assets  belonging  to 
her  in  his  possession  as  guardian,  that  he  had  dealt  honestly  by  her, 

^s»For  other  eases  see  same  topic  A  KBT-NUMBBR  in  all  Kez-Numbered  Diceets  k  Indexes 
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that  the  fourth  mortgage  in  question  bad  been  paid  and  he  destroyed 
it  in  her  presence,  that  the  time  had  come  for  him  to  make  his  last 
accounting  to  the  court,  but  it  would  not  be  necessary  if  she  would 
sign  a  paper,  which  meant  that  everything  was  all  right  between  them 
and  that  he  had  acted  honestly  as  her  guardian;  that  plaintiff  re- 
lied on  the  statements  made  by  him,  and,  being  unfamiliar  with  busi- 
ness matters,  signed  the  paper  without  reading  it  or  having  it  read 
to  her,  believing  it  was  intended  to  be  a  testimonial  to  the  good  con- 
duct and  honesty  of  her  guardian,  and  a  mere  matter  of  form,  but 
she  has  since  learned  it  was  a  general  release  to  him  for  his  manage- 
ment of  her  estate  and  also  released  the  other  defendants  from  any 
liability  for  the  acts  of  the  guardian.  A  copy  of  the  release  is  annexed 
to  the  complaint  and  made  a  part  thereof. 

Plaintiff  alleges  that  she  first  discovered  the  facts  as  to  her  guard- 
ian's alleged  breach  of  trust  towards  her  on  February  17,  1921,  and 
that  she  believes  he  has  unlawfully  failed  to  account  to  her  for  at 
least  $24,000,  and  has  failed  in  his  duty  to  her  in  many  specified  par- 
ticulars. She  avers  that  the  statements  made  to  her  by  her  guardian 
were  false,  and  known  by  him  to  be  false,  and  were  made  to  deceive 
her  and  prevent  her  from  taking  action  to  recover  her  property,  and 
such  statements  did  in  fact  deceive  her  and  deprive  her  of  her  prop- 
erty. The  judgment  demanded  is  that  the  alleged  release  dated  June 
1,  1918,  by  and  between  the  plaintiff  and  defendants,  and  settlement 
made  between  plaintiff  and  her  said  guardian  as  aforesaid,  be  re- 
scinded, canceled,  and  set  aside,  and  declared  null  and  void,  and  that 
plaintiff  have  judgment  against  the  defendants  for  such  other  and 
further  relief  as  may  be  proper  in  the  premises,  besides  the  costs  of 
this  action. 

For  a  second  cause  o^  action,  she  repeats  and  realleges  all  the  alle- 
gations of  the  complaint,  and  asks  judgment  that  the  defendant  Cor- 
nelius O'Connor  be  directed  to  render  to  plaintiff  a  just  and  full  ac- 
counting of  all  moneys  so  received  and  disbursed  by  him  as  said  general 
guardian  of  plaintiff,  and  that  plaintiff  have  judgment  against  the 
said  defendant  for  any  sum  or  balance  found  to  be  due  from  said 
defendant,  and  that  plaintiff  have  such  other  and  further  relief  as 
may  be  just  and  proper  in  the  premises,  besides  the  costs  of  this  ac- 
tion. The  general  release,  a  copy  of  which  is  annexed  to  the  com- 
plaint, is  under  seal  and  acknowledged,  and  is  on  file  in  the  office  of 
the  Surrogate's  Court  of  Kings  County.  It  purports  to  release  the 
guardian  and  the  sureties  on  his  bond  from  all  claims,  actions,  suits, 
accounts,  accounting,  debts,  dues,  and  demands  whatsoever,  and  to 
be  a  complete  and  final  discharge  from  any  and  all  liability  in  the 
matter  of  plaintiff*s  estate  and  the  guardianship  thereof. 

The  separate  answers  of  the  defendants  O'Connor  and  American 
Bonding  Company  of  Baltimore,  besides  various  denials  of  the  alle- 
gations of  the  complaint,  specifically  set  up  as  a  further  and  separate 
defense  the  execution  and  delivery  of  the  release  referred  to. 

The  motion  for  a  compulsory  reference  was  made  upon  the  ground 
that  the  trial  of  the  action  would  involve  an  investigation  of  over  300 
items  of  disbursement  and  over  100  items  of  money  received,  that 
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no  difficult  questions  of  law  were  involved,  and  that  the  proceedings 
could  be  conducted  privately  and  without  publicity,  and  save  plaintiff 
the  humiliation  of  having  to  sustain  in  open  court  the  charges  of 
dishonesty  which  she  had  reluctantly  made  against  her  father. 

It  is  apparent  that  plaintiff  will  be  unable  to  proceed  with  the  ac- 
counting which  she  seeks  from  her  guardian  until  she  has  succeeded 
in  setting  aside  the  general  release  executed  and  delivered  by  her.  She 
herself  realizes  that  the  release  is  a  bar  to  further  action  by  her,  and 
therefore  in  her  first  cause  of  action  she  sets  forth  the  facts  attend- 
ing the  execution  of  the  release,  annexes  a  copy  thereof,  and  makes  it 
a  part  of  her  complaint,  and  alleges  the  facts  on  which  a  judgment  is 
asked  canceling  and  annulling  the  release.  Until  that  .is  done,  she 
has  no  right  to  an  accounting.  She  must  first  prove  the  alleged  fraud 
and  have  the  release  set  aside,  before  she  becomes  entitled  to  an  in- 
terlocutory judgment  for  kn  accounting.  Coit  v.  Goodhart,  5  App.  Div. 
115.  39  N.  Y.  Supp.  47;  Hilton  v.  Hughes,  5  App.  Div.  226,  39  N.  Y. 
Supp.  204;  Knox  v.  Gleason,  63  App.  Div.  99, 100,  71  N.  Y.  Supp.  213 ; 
Prince  Line  Ltd.  v.  John  C.  Seager  Co.,  118  App.  Div.  698,  103  N. 
Y.  Supp.  677;  Post  v.  Van  Siclen,  132  App.  Div.  796,  117  N.  Y.  Supp. 
554;  Horst  Co.- v.  Stocker,  134  App.  Div.  774,  119  N.  Y.  Supp.  372; 
Fisher  v.  Tuttle,  164  App.  Div.  218,  149  N.  Y.  Supp.  673. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements to  each  appellant,  and  the  motion  denied,  with  $10  costs 
to  each.    All  concur. 


(202  App.  Div.  538) 

LAWRENCE  v.  CALAM  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  22,  1922.) 

1.  Wills  ^==>60l(l)— Fee  given  absolutely  not  cut  down  by  subsequent  ambiguous 

words. 

Where  by  will  a  fee  simple  absolute  was  ^ven  to  a  devisee,  it  wiU  not 
be  cut  down  or  limited  by  subsequent  ambiguous  words,  and  to  have  such 
effect  the  subsequent  language  must  be  clear  and  unmistakable. 

2.  Wills  <S=>545(3)— Rule  tiiat  death  of  devisee  without  Issue  ordinarily  refers  to 

deatli  In  testator's  lifetime  yields  to  slight  evidence  of  contrary  Intention. 

Ordinarily  a  will  providing  for  the  disposition  of  property  where  the 
Urst  devisee  dies  without  issue  refers  to  death  in  the  testator's  Ufetime ; 
but  this  rule  yields  to  sUght  evidence,  found  in  the  terms  of  the  will, 
indicating  that  testator  fn tended  a  death  at  any  time. 

3.  Wilis  «=s>54';(3>— Will  held  to  give  son  defoasible  fee,  subject  to  being  divested 

by  his  death  before  testatrix  without  issue. 

Where  testatrix  bequeathed  to  her  son  all  her  property,  subject  to  the 
payment  and  retention  by  her  husband  of  one-half  the  rents  during  his 
natural  life,  and  in  case  her  son  died  without  lawful  issue  him  surviving 
then  gave  to  her  husband  all  the  rents,  interest,  and  income  for  life,  and 
at  the  decease  of  her  husband  and  the  decease  of  her  son  gave  one  half 
of  all  her  prot>erty  to  a  church,  and  the  other  half  to  her  heirs  at  law,  to 
be  distributed  according  to  the  law  of  descent,  the  son  took  a  defeasible 
fee.  subject  to  being  divested  by  his  death  before  the  death  of  testatrix 
without  lawful  issue  him  surviving. 

Kelby,  J.,  dissenting. 

^s»For  other  cases  see  same  topic  A  KEY- NUMBER  in  all  Key-Numbered  Digests  4k  lodexes 
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Submission  of  controversy  on  agreed  statement  of  facts  by  Theodore 
Calam  Lawrence  against  T.  Henry  Calam  and  another,  for  the  pur- 
pose of  obtaining  a  construction  of  the  last  will  and  testament  of  Sarah 
Elizabeth  Lawrence,  deceased.    Judgment  in  accordance  with  opinion. 

Argued  before  BLACKMAR,  R  J.,  and  RICH,  JAYCOX,  KEL- 
BY,  and.  YOUNG,  JJ. 

Cl^stide  L.  Coon,  of  New  York  Ctty  (Joseph  H.  A.  Symonds,  of  New 
York  City,  of  counsel),  for  plaintiflF. 

Milton  C.  Palmer,  of  Ossining,  for  defendant  Calam. 

BLACKMAR,  P.  J.  Sarah  Elizabeth  Lawrence  died  in  White 
Plains,  Westchester  county,  September  1,  1915,  at  the  age  of  66  years. 
She  left  a  last  will  and  testament,  which  has  been  duly  admitted  to  pro- 
bate by  the  Surrogate's  Court  of  the  County  of  Westchester.  The 
said  will  reads  in  part  as  follows : 

"Second.  I  give  devise  and  bequeath  to  my  sor  Theodore  Calam  Lawrence 
and  to  his  heirs  forever  all  my  property  both  real  and  personal  subject  how- 
ever to  the  payment  and  retention  by  my  husband  of  the  one  half  of  the  rents 
interest  and  income  of  all  my  said  property  both  real  and  personal  during  his 
natural  life  to  be  kept  by  him  and  paid  to  him  out  oC  said  rents  interest  and 
Income  semiannually  from  my  decease.  '       • 

•*Thlrd.  In  case  my  said  son  Theodore  Calam  Lawrence  should  die  without 
leaving  any  lawful  issue  him  surviving  then  and  in  that  case  from  his  death  I 
give  devise  and  bequeath  to  my  husband  all  of  the  rents  interest  and  income 
of  all  my  said  property  both  real  and  personal  during  his  natural  life. 

"Fourth.  And  at  the  decease  of  my  said  husband  Samuel  Lawrence,  and  the 
decease  of  my  said  son  Theodore  Calam  Lawrence  without  lawful  issue  him 
surviving,  I  give  devise  and  bequeath  to  the  Presbyterian  Church  of  the  Vil- 
lage of  Sing  Sing  the  one  half  part  of  all  my  property  both  real  and  personal 
and  the  other  half  to  my  heirs  at  law  to  be  distributed  among  thest  according 
to  the  law  of  descent  of  the  state  of  New  York." 

The  will  is  dated  August  2,  1892.  At  the  time  of  the  execution  of 
the  will  the  testatrix  was  43  years  of  age,  and  resided  with  her  hus- 
band, Samuel  Lawrence,  who  was  then  59  years  of  age,  and  her 
son,  Theodore  Calan\ Lawrence  (the  plaintiff  in  this  action),  who  was 
then  in  his  sixteenth  year.  The  brother  of  the  testatrix,  T.  Henry 
Calam,  one  of  the  defendants  herein,  was  at  that  time  37  years  of  age, 
residing  with  his  wife,  and  had  two  children  living.  Samuel  Lawrence, 
the  husband  of  testatrix,  predeceased  her,  having  died  June  30,  1901. 
The  son,  Theodore  Calam  Lawrence,  survived  both  parents,  and  is  now 
alive,  married,  without  children. 

The  plaintiff  claims  to  be  the  owner  of  all  of  the  real  property  of 
the  said  decedent  in  fee  simple  and  of  all  the  personal  property  abso- 
lutely. The  defendant  Calam,  brother  of  the  testatrix,  claims  under 
said  will  a  present  estate  in  fee  simple  to  one-half  of  all  the  decedent's 
real  property  and  one-half  of  all  of  her  personal  property  absolutely, 
defeasible  upon  the  death  of  the  plaintiff,  Theodore  Calam  Lawrence, 
leaving  lawful  issue  him  surviving.  Defendant  First  Presbyterian 
Church  of  Ossining,  N.  Y.,  the  other  defendant,  claims  under  said  will 
that  it  IS  entitled  to  one-half  of  the  property,  real  and  personal,  of  the 
decedent  in  the  event  of  the  death  of  the  plaintiff,  Theodore  Calam 
Lawrence,  without  leaving  issue  him  surviving.  The  decedent's  es- 
tate consists  of  $27,410  realty,  and  personal  property  of  $28,169.55.  as 
appears  by  the  report  of  the  appraisers  in  the  transfer  tax  proceeding. 
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I  think  the  real  question  before  us  is  whether  the  gift  to  the  church 
and  the  heirs  at  law  of  the  testatrix  in  the  fourth  paragraph  of  the 
will  IS  to  take  effect  on  the  contingency  of  the  death  of  tfie  son  with- 
out lawful  issue  him  surviving  in  the  lifetime  of  the  testatrix,  or  gen- 
erally at  any  time,  either  during  her  lifetime  or  after  her  death.  If 
the  former,  then  the  plaintiff,  the  son,  takes  a  fee  simple  absolute.  If 
the  latter,  the  son  takes  a  defeasible  fee,  subject  to  being  divested  by 
his  death  at  any  time  without  lawful  issue  him  surviving,  and  the 
church  and  the  heirs  of  the  testatrix  take  a  fee  by  way  of  conditional 
limitation.  There  are  some  principles  of  construction  iwhich  are  of 
aid  in  solving  this  problem : 

[1]  First.  Where  by  the  terms  of  the  will  a- fee  simple  absolute  is 
given  to  a  devisee,  it  will  not  be  cut  down  or  limited  by  subsequent  am- 
biguous words.  To  have  such  effect,  the  subsequent  language  must 
be  clear  and  unmistakable.  Tillman  v.  Ogren,  182  App.  Div.  672,  169 
N.  Y.  Supp.  949,  affirmed  227  N.  Y.  495,  125  N.  E.  821. 

[2]  Second.  Ordinarily  a  will  providing  for  the  disposition  of  prop- 
erty where  the  first  devisee  dies  without  issue  refers  to  death  in  the  tes- 
tator's lifetime ;  but  this  rule  of  construction  jrields  to  slight  evidence, 
found  in  the  terms  of  the  will,  indicating  that  the  testator  intended  a 
death  at  any  time.    Brown  v.  Gardner,  233  N.  Y.  261,  135  N.  E.  325. 

[3]  The  second  clause  in  the  will  is  couched  in  language  apt  to 
grant  to  the  son  a  fee  simple  absolute.  The  words  "from  his  death," 
in  the  third  clause,  are  urged  by  mf  Brother  KELBY  in  his  dissenting 
opinion  to  show  that  this  gift  of  income  must  refer  to  the  death  of  the 
son  after  the  decease  of  the  testatrix.  It  is  possible  that,  limited  to 
that  particular  contingency  (i.  e.,  the  husband  outliving  the  son),  the 
testatrix  referred  to  the  death  of  the  son  without  issue,  occurring  aft- 
er her  death.  But  the  third  clause  was  confined  to  securing  to  the  hus- 
band a  life  estate  in  the  remaining  half  of  the  property,  in  case  of  the 
death  of  the  son  during  the  husband's  lifetime.  It  does  not  necessarily 
follow  that  the  testatrix  used  the  words  in  the  fourth  clause  with  that 
identical  meaning,  and  that,  because  she  wished  her  husband  to  take 
the  life  estate  in  case  the  son  should  outlive  her  and  die  without  lawful 
issue  him  surviving,  she  therefore  intended  to  change  the  prior  gift  of 
the  fee  absolute  to  the  son  to  a  defeasible  fee. 

We  must  push  our  inquiry  further.  Omitting  for  the  present  the 
reference  to  the  husband  in  the  fourth  clause,  the  testatrix  gives  the 
estate  to  the  church  and  to  her  heirs  at  law  on  the  decease  of  her  son 
without  lawful  issue  him  surviving.  The  question  is  whether  the  gen- 
eral rule  that  a  gift  of  a  fee  is  not  cut  down  by  subsequent  ambiguous 
words,  and  that  the  death  refers  to  death  in  the  lifetime  of  the  testa- 
trix, must  yield  to  the  meaning  spelled  out  from  the  use  of  the  words 
"from  his  death"  in  the  third  clause.  I  think  the  provisions  of  the 
fourth  clause  in  themselves  sustain  the  application  of  the  general 
rules.  It  is  to  be  noted  that  the  gift  over  as  to  one-half  of  the  estate 
is  to  the  heirs  of  the  testatrix.  If  the  death  of  the  son  refers  to  death 
after  the  decease  of  the  testatrix,  the  son  alone  was  the  testatrix's 
heir.    Defendant  Calam  is  not  the  heir  of  testatrix.    But  as  the  testa- 
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trix  evidently  contemplated  that  some  person  or  persons  other  than 
the  son  might  take  under  the  designation  **heirs"  in  case  of  the  son's 
death,  she  must  have  referred  to  his  death  in  her  lifetime. 

The  only  way  to  avoid  this  inference  of  intent  is  to  maintain  that 
the  word  "heirs"  is  inartificially  used,  and  refers  to  those  who  would 
be  heirs  if  the  son  did  not  survive  her.  The  will,  with  all  its  faults, 
was  apparently  ivritten  by  a  draftsman  who  was  acquainted  with  legal 
phraseology.  I  see  no  reason  why  we  should  give  an  incorrect  mean- 
ing to  the  word  "heirs,"  in  order  to  overthrow  the  presumption  that  the 
gift  made  in  language  competent  to  vest  a  fee  absolute  Is  cut  down  to 
a  defeasible  fee,  and  to  avoid  the  presumption  that  the  death  of  the 
son  refers  to  death  in  the  testatrix's  lifetime. 

There  should  be  judgment  accordingly,  with  costs  to  all  the  parties 
separately  appearing,  payable  out  of  the  estate.    Settle  order  on  notice. 

RICH,  JAYCOX,  and  YOUNG,  JJ.,  concur. 

KELBY,  J.  I  dissent.  The  provisions  of  the  will,  taken  as  a  whole, 
indicate  that,  when  the  testatrix  referred  to  the  decease  of  her  son 
Theodore  without  lawful  issue,  she  meant  his  decease  after  her  own 
death.  Clearly  this  is  so  under  paragraph  third  of  the  will,  which 
reads : 

"In  case  my  said  son  ^  *  ^  fOiould  die  without  leaving  any  lawful 
issue  him  surviving  then  and  in  that  ca9e  pr>m  his  death  I  give  devise  and  be- 
queath to  my  husband  all  of  the  rents    •    •    •    during  his  natural  life." 

If  it  were  not  so,  and  the  son  died,  survived  by  both  mother  and 
father,  we  would  have  the  resulting  anomaly  of  the  husband's  life  es- 
tate commencing  its  term  before  the  death  of  the  testatrix. 

Nor  can  I  see  any  reason  for  holding  that  the  words  "at  the  decease 
of  my  said  husband,"  "and  [at]  the  decease  of  my  said  son  ♦  *  * 
without  lawful  issue  him  surviving,". as  used  in  paragraph  fourth  of 
the  will,  refer  to  the  death  of  the  son  during  the  lifetime  of  the  testa- 
trix. The  intent,  as  I  read  it,  is  jiot  to  make  the  provisions  for  the 
Presbyterian  Church  and  the  heirs  of  testatrix  substitutionary  devises, 
but  rather  conditional  limitations,  to  take  effect  on  the  death  of  the  son 
without  issue.  Tyndall  v.  Fleming,  123  App.  Div.  837,  108  N.  Y. 
Supp.  239;  Vanderzee  v.  Slingerland,  103  N.  Y.  47,  8  N.  E.  247,  57 
Am.  Rep.  701 ;  Mead  v.  Maben,  131  N.  Y.  255,  30  N.  E.  98;  Brown 
v.  Gardner,  233  N.  Y.  261,  135  N.  E.  325. 


(202  App.  IMv.  487> 

KELMAN  V.  UNION  RY.  CO.  OF  NEW  YORK  CITY. 

(Supreme  Court,  Appellate  Diyision,  First  Department    July  14,  1922.) 

Oamagee  ^=9206(5)— Results  of  physical  examination  of  plaintiff  not  to  be  filed  or 
eoiimunleated  to  plaintiff. 

The  physical  examination  before  trial  of  plaintiff  in  a  personal  injury 
case,  by  a  physician  to  be  appointed  by  the  court,  which  Code  Civ.  Proc.  { 
873,  provides  shall  be  ordered  on  application  by  defendant  and  showing 
l>y  him  of  ignorance  of  the  nature  and  extent  of  the  injuries,  being  In 
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bebalf  and  at  the  expense  of  defendant,  it  is  to  be  expected  that  the  re* 
suits  will  be  communicated  to  defendant's  attorney,  but  the  physician 
cannot  be  required  to  file  a  report,  nor  to  make  a  report  to  plaintiff,  nor 
for  that  matter  to  defendant,  but  he  Is  simply  to  testify  on  the  trial  as 
other  witnesses  to  the  facts  ascertained  by  him  from  the  examination. 

Appeal  from  Supreme  Court,  Bronx  County. 

Ajction  by  Gussie  Kelman  against  the  Union  Railway  Company  of 
New  York  City.  From  an  order  modifying  an  order  for  a  physical 
examination  of  plaintiff,  defendant  appeals.  Reversed,  and  defend- 
ant's motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Alfred  T.  Davison,  of  New  York  City  (Oliver  R.  Brant,  of  New 
York  City,  of  counsel),  for  appellant. 
Manley  J.  Greenwald,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  is  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  reason  of  the  alleged  negligence  of  the 
defendant.  An  order  was  obtained  by  the  defendant  for  the  examina- 
tion of  the  plaintiff  before  trial,  before  a  referee,  as  to  the  nature  and 
extent  of  the  injuries  received  by  her,  and  to  submit  to  a  physical  ex- 
amination to  be  made  by  two  physicians  therein  named.  At  the  con- 
clusion of  the  physical  examination  the  defendant's  attorney  informed 
the  physicians  they  were  not  to  file  their  report  with  the  said  referee 
or  deliver  a  copy  thereof  to  the  plaintiff's  attorney ;  that  the  defendant 
alone  was  entitled  to  receive  their  report.  The  plaintiff's  attorney,  on 
the  other  hand,  demanded  that. they  iile  their  report  with  the  referee 
and  deliver  a  copy  to  the  attorney.  One  of  the  physicians  applied  to 
the  referee  for  instructions,  and  was  advised  not  to  report  to  the  ref- 
eree or  either  of  the  parties.  The  physician  then  applied  to  the  justice 
who  made  the  order  for  the  examination,  and  he  wrote  an  opinion, 
with  the  conclusion  that  the  physicians  should  file  their  report  with 
the  referee,  and  that  they  could  furnish  a  copy  thereof  to  the  attorney 
for  the  plaintiff,  as  well  as  to  the  attorney  for  the  defendant.  An  ap- 
plication was  thereupon  made  for  a  modification  of  the  order  for  ex- 
amination, directing  that  the  report  be  given  to  the  defendant,  which 
was  denied,  and  the  order  was  modified  to  conform  to  the  opinion. 

The  right  to  a  physical  examination  of  an  adverse  party  did  not  ex- 
ist in  this  state  prior  to  the  adoption  of  the  amendments  to  section  873 
of  the  Code  of  Civil  Procedure.  Laws  1893,  c.  721 ;  Laws  1894,  c. 
428;  McQuigan  v.  Delaware,  L.  &  W.  R.  Co.,  129  N.  Y.  50,  29  N.  E. 
235,  14  L.  R.  A.  466,  26  Am.  St.  Rep.  507;  Cole  v.  Fall  Brook  Coal 
Co.,  159  N.  Y.  59,  69,  53  N.  E.  670.  The  Code  permitted  such  an  ex- 
amination  in  connection  with  the  examination  of  the  party  before  trial. 
It  was  entirely  silent  as  to  the  limits  of  the  examination  of  the  party, 
and  what  should  be  the  results  of  the  physician's  examination.  At  first 
it  was  held : 

"The  examination  by  the  physician  is  not  to  take  place  In  the  presence  of 
the  referee  or  of  the  defendant's  attorney,  but  Is  to  be  a  private  examination, 
and  subsequent  to  such  private  examination  the  physician  is  to  appear  bef5re 
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the  referee  and  testify  as  to  the  condition  In  which  she  then  found  the  plain- 
tiff."   Bell  V.  Litt,  12  App.  Div.  626,  42  N.  Y.  Supp.  112. 

But  subsequently  the  same  court  stated: 

•The  physician  Is  a  third  party,  and  it  is  mot  alleipced  that  he  is  sick  or  in- 
firm or  that  there  is  any  necessity  for  taking  his  deposition  for  the  pnrpoae 
of  preserving  his  testimony.  His  deposition  should  not  have  been  directed  to 
be  taken,  and  the  order  striking  out  the  requiring  of  it  to  be  done  waa  proper." 
Wood  V.  Charles  W.  Hoffman  Co.,  121  App.  Dly.  636,  638,  106  N.  Y.  Burox  308. 
310. 

If  it  had  been  the  intention  that  the  results  of  the  physician's  exam- 
ination should  be  available  to  both  parties,  and  should  constitute  a  part 
of  the  deposition  taken  before  the  referee,  certainly  the  most  orderly 
procedure  would  have  been  to  have  the  physician  testify  as  to  the  re- 
sults of  the  exajnination.  The  case  of  Wood  v.  Hoffman,  supra,  not 
only  disposed  of  the  contention  that  the  physician's  deposition  should 
be  taken,  but  also  limited  the  examination  of  the  plaintiff  to  the  char- 
acter and  extent  of  the  injuries. 

In  Tutone  v.  New  York  Consol.  R.  Co.,  107  Misc.  Rep.  571,  177  N. 
Y.  Supp.  818,  a  county  judge  of  Kings  county  vacated  an  order  that 
provided  that  "the  report  of  the  physician  be  given  to  counsel  for  the 
defendant."  On  appeal  this  order  was  reversed,  and  the  order  was 
modified,  to  provide  that  the  report  of  the  doctor  be  given  to  the  attor- 
ney for  the  defendant  and  a  copy  thereof  to  the  attorney  for  the  plain- 
tiff. 189  App.  Div.  954,  178  .N.  Y.  Supp.  924.  As  the  modification 
was  without  opinion,  we  are  not  aware  of  the  grounds  of  the  decision. 

The  difficulty  we  find  in  following  this  decision  is  that  section  873  of 
the  Code  of  Civil  Procedure  does  not  require  the  physician  to  make  a 
report  to  any  one.  In  our  opinion  the  reasoning  and  decision  of  Mr. 
Justice  Pound  in  Mizak  v.  Carborundum  Co.,  75  Misc.  Rep.  205,  208, 
132  N.  Y.  Supp.  1104,  1106,  affirmed  151  App.  Div.  899,  135  N.  Y. 
Supp.  1128,  is  sound  and  should  be  adopted  by  this  court.  So  far  as 
relates  to  the  question  under  consideration  it  follows : 

"PlaintUTs  physicians  file  no  report,  are  subject  to  no  examination  before 
trial,  and  do  not  disclose  their  Ifnowledge  or  Information  to  the  defendant 
without  the  plalntllTs  consent.  They  give  their  evidence  hi  court  upon  the 
trial.  A  defendant  In  a  negligence  case  may  not  be  compelled  to  disclose  be- 
fore trial  what  the  physical  examination  of  plaintiff  by  its  physicians  reveals, 
any  more  than  it  may  be  compelled  to  disclose  what  it  exi)ecta  to  prove  by  its 
other  witnesses.  Equality  in  this  respect  is  fair.  The  real  purpose  of  the 
examination  is  to  discover  to  defendant  *the  nature  and  extent  of  the  injuries 
complained  of.'  The  section  gives  the  court  no  express  authority  to  require 
the  defendant's  physicians  to  disclose  before  the  trial  the  results  of  their  ex- 
amination of  plaintiff,  and  I  shall  not  venture  to  Imply  such  authority.  The 
failure  of  the  Legislature  to  require  any  examination  of  the  examining  physi- 
cians before  the  referee,  or  any  report  to  be  made  and  filed  by  them,  is,  to'my 
mind,  satisfactory  evidence  that  nothing  of  the  kind  was  contemplated  when 
the  amendment  of  1893  was  enacted,  and  that  it  was  expected  that  such  phvsi- 
dans  would  merely  testify,  like  other  witnesses,  on  the  trial,  if  called  by  eitiier 
party. 

'*It  is  xurged  by  plaintiff  that  Dr.  Wilson  is  an  officer  of  the  eoort,  by  virtue 
of  his  designation  as  an  examining  physician,  and  surgeon  under  the  order 
herein,  and  that  the  court,  therefore,  has  Inherent  power  to  order  him  to  make 
such  report.  But  the  physicians  and  surgeons  designated  under  section  873  take 
no  oath  of  office  and  have  no  statutory  fees.  While  the  court  may,  in  its  discre- 
tion, designate  physicians  and  surgeons  not  nominated  by  the  defendant,  they 
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are  under  no  duty  or  obligation  to  act  until  defendant  employs  them  to  nmte  th« 
examination.  Thus  they  necessarily  become  the  employees  of  the  defendant 
before  they  act,  and,  when  they  act,  it  is  in  that  capacity.  As  the  very  object 
of  the  section  would  be  defeated  If  they  did  not  thoroughly  make  th^  exami- 
nation and  freely  and  fully  impart  to  defendant  the  results  thereof,  they 
should  be  satisfactory  to  defendant,  provided,  always,  that  there  are  no  ob- 
jections to  their  personal  character  or  professional  standing  or  to  their  arail- 
ability  In  a  given  case.  I  conclude  that  they  cannot  be  compell^,  as  officers 
of  the  court,  to  make  a  report  to  it/* 

As  the  examination  is  made  in  behalf  of  the  defendant,  at  its  ex- 
pense, and  because  it  is  ignorant  of  the  nature  and  extent  of  the  plain- 
tiff's injuries,  luiless  the  physician  communicated  the  result  of  the  ex- 
amination to  the  defendant's  attorney,  he  would  be  as  ignorant  of  the 
plaintiff's  physical  condition  after  the  examination  as  he  was  before. 
It  is  therefore  to  be  expected  that  the  results  of  his  examination  be 
communicated  to  the  defendant's  attorney.  He  cannot  be  required  to 
file  a  report,  either  with  the  referee  or  with  the  clerk  of  the  courts 
nor  can  he  be  compelled  to  make  a  formal  report  to  either  party.  Al- 
though the  physicians  are  appointed  bv  the  court,  they  are  not  thereby 
constituted  a  commission  to  hold  an  inquisition  on  the  physical  condi- 
tion of  the  plaintiff.^  They  are  simply  to  testify  on  the  trial  as  other 
witnesses  to  the  facts  they  ascertained  from  such  examination. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  defendant's  motion  granted,  without  costs.    All  concur. 


(118  Misc.  Rep.  70Q) 

HUT80N  V.  TITLE  GUARANTEE  &  TRUST  CO.  et  al. 

(Supreme  CoxaU  Special  Term,  Kings  County.    June,  1922.) 

1.  Property  e5s>9— Possession  of  unlsdorsod,  nonnegotlablo  instrttmont,  payalilo 

to  or  standing  in  tho  name  of  another,  Is  not  prima  faole  ovidenco  of  owner- 
ship. 

The  rule  that  possession  of  personal  property  creates  a  presumption 
of  ownership  has  no  application  to  an  unindorsed,  nonnegotlable  instru- 
ment, payable  to  or  standing  in  the  name  of  another,  and  the  mere  fact 
of  possession  of  such  instrument  is  not  even  prima  fade  evidence  of 
ownership. 

2.  Property  ^S99— Ownership  of  a  oertlfloate  of  ttook,  having  onoe  been  ostab« 

llshedi  is  presumed  to  oontlnue. 

In  an  action  to  foreclose  a  lien  on  a  certificate  of  stock  and  certain 
unpaid  dividend  checks,  alleging  that  the  certificates  and  checks  were 
held  by  plaintiff's  testator  as  collateral  for  a  loan  to  defendant's  testa- 
tor, and  were  evidenced  by  checks  drawn  by  plaintiffs  testator  to  the 
order  of  defendant's  testator,  in  rendering  a  judgment  for  plaintiff  on 
the  ground  that  the  evidence  was  sufficient  to  establish  a  loan  with  the 
deposit  of  the  stock  as  collateral,  held,  that  the  certificate  of  stock,  being 
in  the  name  of  defendant's  testator,  was  evidence  of  original  ownership 
in  him,  and  such  ownership,  once  established,  was  presumed  to  continue. 

3.  Evidence  $=d27l(i6),  277— Trial  e=»54( I)— Though  a  memorandum  that  plain- 

tiffs  testator  wrote  was  Inadmissible  as  a  self-serving  declaration,  It  couhl 
he  admitted  as  an  admission  against  Interest  to  qualify  possession. 

Although  a  memorandum  In  the  handwriting  of  plaintiff's  testator,  as 
far  as  it  tended  to  establish  a  loan,  was  a  self-serving  declaration,  and 
therefore  inadmissible,  it  was  properly  received  as  an  admission  against 
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IntereBt  to  limit  and  qualify  the  nature  of  the  poaaesalon  and  ownership 
of  plainttlTs  testator,  and  its  competency  as  evidence  must  be  strictly 
limited  to  that  purpose. 

4.  Payment  <$=s>67(4)— PresumptioR  that  chaoks  were  given  la  payment  of  debts 

held  rebutted  by  olrcumstanoes. 

In  an  action  to  foreclose  a  lien  on  personal  property,  held,  that  the 
presumption  that  certain  diecks  were  given  in  payment  of  debts  due  from 
plaintitre  testator  was  rebutted  by  the  circumstances  in  the  case. 

5.  Limitation  of  actions  «=»  167 (I)— Barring  ef  debt  does  not  Impair  pledgee's 

lien  securing  debt. 

Barring  of  pledgee's  action  for  debt  secured  by  the  pledge  does  not  im- 
pair his  pledgee's  Uen,  so  that,  although  the  debt  is  barred,  the  pledgee 
may,  under  Iden  Law,  |  206,  either  sell  the  property  or,  if  the  aid  of  equity 
is  necessary  to  determine  the  amount  due,  bring  action  to  foreclose. 

Action  by  Gertrude  Gilluly.Hutson,  as  executrix,  etc.,  of  George  K, 
Gilluly,  against  the  Title  Guarantee  &  Trust  Company,  as  executor, 
etc.,  of  C.  Godfrey  Patterson,  and  another,  to  foreclose  a  lien  on  per- 
sonal property.    Judgment  for  plaintiff. 

Latson  &  Tamblyn,  of  New  Yoric  City  (Almet  R.  Latson,  Jr.,  of 
New  York  City,  oi  counsel),  for  plaintiff. 

Edward  M.  Perry,  of  Brooklyn,  and  Gifford,  Hobbs  &  Beard,  of 
New  York  City  (Lynn  C.  Norris,  of  Brooklyn,  and  Alexander  R,  Kelle- 
grew,  of  New  York  City,  of  counsel),  for  defendants. 

KAPPER,  J.  The  action  is  brought  to  foreclose  an  alleged  lien 
upon  a  certificate  for  17  shares  of  the  capital  stock  of  the  Union 
Typewriter  Company  and  certain  unpaid  dividend  checks  claimed  to 
have  been  held  by  plaintiff's  testator,  George  K.  Gilluly,  as  collateral 
security  for  the  sum  of  $1,510.88,  loaned  by  him  to  defendant's  tes- 
tator, C.  Godfrey  Patterson.  The  loan  is  claimed  to  be  evidenced 
by  two  checks  drawn  by  Gilluly  to  Patterson's  order,  each  duly  in- 
dorsed by  the  latter  and  stamped  paid — one  for  $1,000,  dated  June 
30,  1908,  and  the  other  for  $510.88,  dated  September  8,  1908.  The 
essential  allegations  of  the  complaint  are  denied,  and  the  defendant 
trust  company,  as  executor,  sets  up  as  separate  defenses  the  six  and 
ten  year  statute  of  limitations,  and  counterclaims  for  the  *possession 
of  the  diXndend  checks  and  the  certificate.  Patterson  died  in  Janu- 
ary, 1910,  ai;id  the  defendant  trust  company  duly  qualified  as  his  ex- 
ecutor. Gilluly  died  in  September,  1921.  Shortly  after  the  latter's 
death,  his  executor  found  in  his  safe  a  package  of  papers  fastened 
with  a  clip  and  containing  the  said  certificate,  the  two  checks,  and 
a  sheet  of  paper  with  the  following  indorsement  thereon  in  Gilluly's 
handwriting : 

••Security  for  money  loaned  to  0.  Godfrey  Patterson,  as  per  checks  inclosed." 

Gilluly  was  proven  to  have  been  a  successful  and  conservative  busi- 
ness man.  Patterson  was  a  borrower  and  frequently  was  in  financial 
difficulties.  Gilluly  never  filed  a  claim  with  the  defendant  executor 
for  the  alleged  indebtedness,  and  it  is  not  shown  that  Patterson,  or 
the  defendant  executor,  ever  demanded  from  Gilluly  the  said  stock 
or  the  dividend  checks.    A  letter  from  Patterson,  dated  October  8, 
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1909,  requests  a  loan  of  $500.    This  letter,  addressed  to  GiUuly,  con- 
cludes as  follows: 

"If  you  will  add  this  one  more  favor  to  the  many  you  have  conferred  on  me 
by  asking  Mr.  Schenck  or  some  other  friend  to  loan  me  $500,  you  can  plAce 
all  the  collateral  you  like,  which  is  In  the  hands  of  Mr.  Schenck,  to  cover  ttie 
amount." 

[1]  Practically,'  the   foregoing  is  a  summary  of  all  the  evidence 
adduced.    Plaintiff  contends  that  the  possession  of  the  certificate  by 
Gilluly  creates  the  presvunption  of  ownership ;   that  the  memorandum 
in  his  handwriting  characterized  his  ownership  of  the  certificate  as 
a  limited  or  qualified  and  not  an  absolute  ownership,  and  so  was  ad- 
missible in  evidence  as  an  admission  against  interest;    and  that  this 
evidence,  together  with  other  evidence  referred  to  and  claimed  to  be 
corroborating,  sustains  the  cause  of  action  alleged.     It  is  true  that 
the  possession  of  personal  property  in  the  nature  of  chattels  creates 
a  presumption  of  ownership.     Matter  of  Kellogg's  Estate,  72  Misc. 
Rep.  303,  131  N.  Y.  Supp.  203;   Halsey  v.  Hart,  85  Hun,  46,  32  N. 
Y.  Supp.  665 ;  Wheeler  v.  Vanderveer,  88  Hun,  233,  34  N.  Y.  Supp. 
799;    Hoyt  v.  Van  Alstyne,  15  Barb.  568.     But  this  rule  is  not  ap- 
plicable to  an  unindorsed,  nonnegotiable  instrument,  payable  to  or 
standing  in  the  name  of  another.     The  mere  fact  of  the  possession 
of  such  an   instrument  is  not  prima  facie  evidence  of  ownership. 
Matter  of  Perry,  129  App.  Div.  587,  114  N.  Y.  Supp.  246;   Cuyler 
y.  Wallace,  183  N.  Y.  291,  298,  76  N.  E.  1,  5  Ann.  Cas.  407. 

[2,  3]  Moreover,  the  certificate  was  in  the  name  of  Patterson.  This 
is  evidence  of  original  ownership  in  him,  and  ownership,  once  estab- 
lished, is  presumed  to  continue.  Matter  of  Perry,  supra;,  Cuyler  v. 
Wallace,  supra.  The  memorandum  in  Gilluly's  handwriting,  in  so 
far  as  it  limited  and  qualified  the  nature  of  his  possession  and  own- 
ership properly,  was  received  in  evidence  as  an  admission  against 
interest.  2  Wigm.  Ev.  §  1458;  People  v.  Storrs,  207  N.  Y.  147, 
160,  100  N.  E.  730,  45  L.  R.  A.  (N.  S.)  860,  Ann.  Cas.  1914C,  196; 
McClellan  v.  Grant,  83  App.  Div.  599,  82  N.  Y.  Supp.  208;  Leary 
V.  Corvin,«63  App.  Div.  151,  71  N.  Y.  Supp.  335.  But  its  competency 
as  evidence  must  be  limited  strictly  to  the  purpose  indicated.  So  far 
as  the  memorandum  tends  to  establish  a  loan,  it  is  a  self-serving 
declaration  and  inadmissible.  Thus  in  the  section  in  Wigmore  cited 
above,  in  referring  to  statements  predicating  a  limited  interest  in 
property,  the  author  says : 

"But  they  could  not  be  received  to  prove  the  matter  as  to  which  they  were 
not  against  Interest — ^for  example,  the  ownership  of  the  limited  estate  as- 
serted." 

However,  this  limitation  upon  the  competency  of  the  memorandum 
is  not  fatal  to  plaintiff's  success  in  the  action.  The  possession  of  the 
stock  by  Gilluly  is  presumed  in  law  to  have  been  a  lawful  possession. 
1  Jones,  Ev.  §  74.  But  possession,  either  as  the  result  of  a  sale  or 
a  deposit  in  trust  or  for  safe-keeping,  would  have  been  a  lawful  pos- 
session. Therefore  the  nature  of  Gilluly's  possession  must  be  deter- 
mined from  the  very  meager  evidence  presented.  There  is  no  direct 
or  circumstantial  evidence  of  a  sale.    Gilluly  was  a  careful  business 
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man.  It  is  very  improbable  that  he  would  have  purchased  the  stock' 
without  securing  a  proper  assignment  or  indorsement  of  the  certifi- 
cate. Neither  is  there  any  evidence  of  a  voluntary  trust  or  gratuitous 
bailment.  Patterson's  financial  weakness  is  inconsistent  with  the 
supposition  that  he  delivered  a  valuable  stock  to  Gilluly  merely  for 
safe-keeping.  All  the  circumstances  disclosed  negative  the  inference 
of  a  sale  or  of  a  voluntary  trust  or  bailment. 

Eliminating  these  two  theories,  I  think  the  evidence  sufficient  to 
establish  a  loan  with  the  deposit  of  the  stock  as  collateral.  Patter- 
son often  was  in  need  of  financial  assistance.  Gilluly  was  financially 
in  a  position  to  extend  aid  to  his  friend.  The  relations  between  the 
two  were  intimate.  Th^  letter  of  October  8th  discloses  an  abiding 
faith  in  Patterson,  evidently  the  result  of  personal  experience  in 
the  past,  that  Gilluly  would  negotiate  the  requested  loan  and  thus 
'*add  this  one  more  favor  to  the  many  you  have  conferred."  There 
is  no  proof  that  Gilluly  was  ever  indebted  to  Patterson,  and  nothing 
warrants  such  an  inference.  The  presence  of  the  certificate  among 
Gilluly's  effects,  the  memorandum  in  the  latter's  handwriting  dis- 
claiming absolute  ownership  thereof,  the  two  checks  carefully  and 
designedly  fastened  to  the  certificate,  and  the  failure  of  Patterson  to 
demand  the  certificate,  all  strongly  point  to  the  conclusion  that  Gillu- 
ly was  a  lender,  Patterson  a  borrower,  and  the  stock  collateral. 

[4]  The  annexation  of  the  checks  to  the  certificate  of  itself  sug- 
gests the  inference  of  cause  and  effect.  Ix)gically  it  induces  the  con- 
clusion of  a  legal  connection  between  the  two,  that  the  possession  of 
the  certificate  somehow  resulted  from  the  issuance  of  the  checks. 
I  am  aware  of  the  presumption  that  a  check  is  delivered  in  payment 
of  a  debt.  Nay  v.  Curley,  113  N.  Y.  575,  21  N.  E.  698;  Marks  v. 
Kellogg,  170  App.  Div.  464,  468,  156  N.  Y.  Supp.  120;  aflFd.,  220 
N.  Y.  615,  115  N.  E.  1044.  But,  as  said  in  Nay  v.  Curley,  supra, 
"slight  evidence  is  sufficient  to  render  this  presumption  of  law  inap- 
plicable. *  *  * "  Here  the  evidence  rebuts  the  presumption. 
I  think  the  circumstances  in  the  present  case  rebut  the  presumption 
that  the  checks  were  given  in  payment  of  debt  due  from  Gilluly  to 
Patterson  as  eflFectively  as  did  the  circumstances  in  Stimson  v.  Vro- 
man,  99  N.  Y.  74,  81,  82,  1  N.  E.  147.  If  the  checks  evidenced 
merely  the  payment  of  a  pre-existing  indebtedness,  their  careful 
annexation  to  the  certificate  was  a  purposeless  and  entirely  inex- 
plicable act.  Upon  all  the  evidence  I  conclude  that  plaintiflF  has  es- 
tablished the  cause  of  action  alleged. 

[5]  As  to  the  defenses  of  the  statute  of  limitations.  I  do  not  think 
that  either  the  six  or  the  ten  year  statute  is  applicable.  The  relation 
between  Patterson  and  Gilluly  was  that  of  pledj2:or  and  pledgee.  No 
special  statutory  provision  exists  regulating  a  pledgor's  action  to  re- 
deem. Therefore  such  an  action  must  be  broug:ht  within  the  period 
prescribed  by  law.  Brown  v.  Bronson,  93  App.  Div.  312,  87  N.  Y. 
Supp.  872.  But  the  enforcement  of  a  pledgee's  lien  is  governed  by 
a  special  statute.  See  Lien  Law,  §§  200-210.  While  Gilluly's  ac- 
tion on  the  debt  was  barred  bv  the  statute,  his  lien  remained  unim- 
paired.   Hulbert  v.  Clark,  128  N.  Y.  295,  28  N.  E.  638,  14  L.  R.  A. 
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59.  In  the  Lien  Law  (Consol.  Laws,  c.  33)  there  is  no  time  limit  up- 
on a  pledgee's  right  to  sell.  He  may  do  so  at  any  time  upon  com- 
plying with  the  statutory  requirements.  Section  206  provides  that 
an  action  to  foreclose  a  lien  may  be  maintained  ''in  any  case  where 
such  lien  exists  at  the  commencementi  of  the  action."  When  this 
action  was  commenced,  Gilluly's  or  his  executor's  lien  existed  un- 
impaired. Instead  of  bringing  this  action,  the  executor  could  have 
proceeded  to  sell  under  the  statute.  But  he  was  not  compelled  to 
adopt  this  remedy.  If  the  aid  of  a  court  of  equity  was  necessary  in 
determining  the  amount  due,  he  is  expressly  authorized  to  institute 
this  action  by  section  206,  without  regard  to  any  statute  of  limita- 
tion. See,  also.  Bowman  v,  Hoflfman  (Com.  PL)  20  N.  Y.  Supp.  415. 
Judgment  for  plaintiff. 
Judgment  accordingly. 


(US  Misc.  Bep.  683) 

DICKSON  V.  MERCHANTS'  L   FARMERS'  BANK  OF  ALICEVILLE,  ALA. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  1022.) 

1.  Judgment  ^=» 1 45 (2)— Moving  papers  on  applloatlon  to  open  default  must 

state  facts  constituting  defense. 

To  open  a  default,  the  moving  papers  must  state  the  facts  on  which  the 
defendant  relies  for  his  defense. 

2.  Judgment  ^s»l53(l)— Motion  to  open  default  denied,  In  absenpo  of  reasonable 

excuse  for  any  delay  In  seeking  to  open  default. 

In  an  action  on  a  certificate  of  deposit  issued  by  defendant  bank 
doing  business  in  other  state,  a  motion  to  open  default  and  for  leave  to 
answer,  made  more  than  6  months  after  the  entry  of  the  judgment,  and 
more  than  11  months  after  the  attadiment  of  funds  of  the  defendant  in 
the  hands  of  a  bank  within  the  state,  will  be  denied,  in  the  absence  of  a 
reasonable  excuse  for  a  long  delay  in  seeking  to  open  the  default 

8.  Bills  and  notes  ^=9362— Fraud  not  available  as  against  transferee  of  nego- 
tiable certificate  of  deposlt»  to  whom  transferred  after  maturity  for  value 
without  notice,  where  payee  transferred  certificate  to  bona  fide  holder  for 
value  without  notice  of  fraud  before  maturity. 

Under  Negotiable  Instruments  Law,  f  07,  fraud  of  original  payee  in 
securing  a  negotiable  certificate  of  deposit,  with  intent  to  defraud  the 
bank  by  which  the  certificate  was  issued,  was  not  available  as  against  a 
holder,  who  took  the  certificate  after  maturity  without  notice  of  the  fraud, 
where  the  certificate  was  negotiated  before  maturity  by  the  payee  to  a 
holder  in  due  course,  who  purchased  the  certificate  for  a  valuable  con- 
sideration without  notice  of  infirmly* 

4.  Bills  and  notes  <8=»45i(i)— That  bill  of  complaint  had  boon  filed  against  ear- 
tificate  of  deposit  was  no  excuse  for  refusal  of  payment. 

In  an  action  against  a  bank  on  a  negotiable  certificate  of  deposit  issued 
by  it,  it  was  no  defense  that  payment  had  been  refused  because  there  was 
a  bill  of  complaint  filed  against  the  certificate,  and  that  payment  would 
be  held  up  pending  action  by  the  court 

Action  by  Leonard  Dickson  against  the  Merchants*  &  Farmers' 
Bank  of  AHceville,  Ala.  On  defendant's  motion  to  open  default 
Motion  denied. 

^=9 For  otber  cases  ses  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Dlffests  ft  Indeocea 
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Thomas  &  Friedman,  of  New  York  City  (Stanleigh  P.  Friedman 
and  Harold  S.  Bareford,  both  of  New  York  City,  of  counsel),  for 
plaintiff. 

O'Brien,  Boardman,  Parker  &  Fox,  of  New  York  City,  for  defend- 
ant 

COHALAN,  J.  The  defendant  moves  to  open  the  default  and 
to  set  aside  the  judgment  entered  in  favor  of  the  plaintiff  against 
defendant  on  September  14,  1921,  and  for  leave  to  serve  an  answer. 
The  plaintiff  sets  forth  a  cause  of  action  upon  a  negotiable  certifi- 
cate of  deposit  made  by  defendant,  payable  to  the  order  of  Daniel 
Hayes  &  Co.,  and  delivered  before  maturity.  Subsequently  it  was 
negotiated  and  delivered  to  the  Princeton  State  Bank  before  maturi- 
ty and  for  value.  This  bank  on  maturity  presented  the  certificate 
for  payment  to  defendant  bank.  Payment  was  refused  and  the  cer- 
tificate was  duly  protested.  Subsequently,  through  several  assign- 
ments for  value,  it  came  into  the  hands  of  the  plaintiff. 

In  May,  1921,  a  writ  of  attachment  was  issued  in  this  action  to 
the  sheriff  of.  New  York  county,  who  attached  the  funds  of  the 
defendant  in  the  hands  of  the  Hanover  National  Bank.  Thereafter, 
the  defendant  not  having  appeared  in  the  action,  publication  was 
commenced,  and  the  usual  statutory  requirements  of  publication  were 
complied  with.  A  copy  of  the  stimmons  and  of  the  complaint,  with 
the  order  of  publication  and  affidavits  and  attachment  papers,  was 
mailed  to  the  defendant  bank  at  Aliceville,  Ala.  Publication  was 
completed;  the  defendant  failed  to  appear  or  answer  within  the  time 
limited,  and  in  September,  1921,  the  judgment  in  question  was  taken 
by  default.  A  copy  of  the  order  directing  the  entry  of  the  judgment 
was  served  upon  the  Hanover  National  Bank. 

At  the  time  of  this  motion  over  6  months  had  elapsed  since  the 
entry  of  the  judgment  and  over  11  months  since  the  attachment.  The 
defendaot  claims  that  no  copy  of  the  summons  or  complaint  or  any 
papers  in  the  action  were  ever  received  by  it.  The  defense  is  based 
upon  the  claim  that  the  payee  of  the  certificate  of  deposit  secured 
the  same  with  the  intent  to  defraud  and  deceive  the  defendant,  by 
pretending  to  sell  to  defendant's  officer  certain  real  property.  The 
officer  of  the  Hanover  National  Bank  upon  whom  the  attachment 
was  served  states  that  he  mailed  the  attachment  papers  to  the  de- 
fendant; that  he  had  communicated  with  the  attorneys  for  the  bank 
in  this  city,  and  stated  that  the  reason  no  appearance  was  made  was 
that  the  defendant  had  no  defense  to  the  action. 

[1,  2]  If  there  were  a  reascMiable  excuse  presented,  and  a  meri- 
torious defense,  or  a  reasonable  probability  of  establishing  one,  set 
out,  I  would  grant  the  motion.  To  procure  such  relief,  the  facts  up- 
on which  the  defendant  relies  as  constituting  the  defense  must  be 
stated  in  the  moving  papers.  No  reasonable  excuse  is  offered  for 
the  long  delay  in  seeking  to  open  the  default.  It  seems  improbable 
that  the  defciidant  bank  was  unaware  of  its  funds  having  been  at- 
tached in  New  York  City ;  that  the  Hanover  National  Bank  did  not 
immediately  notify  the  defendant  bank  of  the  attachment  served  up- 
195N.T.S.— 21 
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on  it ;  that  defendant  did  not  receive  a  copy  of  the  papers  upon  which 
the  publication  order  was  based.  Even  after  the  entry  of  judgment, 
it  certainly  should  have  had  some  knowledge  that  moneys  it  had  in 
the  Hanover  National  Bank  were  no  longer  there — ^at  least  funds  to 
be  drawn  upon. 

[3]  Aside  from  these  points,  I  am  of  the  opinion  that  the  answer — 
even  in  its  separate  defense — ^is  without  merit,  and  would  not  stand 
on  a  motion  for  summary  judgment,  or  under  our  former  demurrer. 
The  defendant  under  its  separate  defense  claims  that  the  plaintiff, 
taking  the  certificate  after  maturity,  took  subject  to  any  infirmity 
arising  out  of  the  alleged  fraudulent  transaction  of  the  original  payee. 
The  instrument  in  question  is  a  negotiable  one,  not  only  in  Alabama, 
where  the  original  certificate  was  drawn,  and  in  Wisconsin,  where 
th^  first  transfer  was  made,  but  also  in  New  York,  where  the  suit  is 
brought. 

Section  97  of  the  New  York  Negotiable  Instruments  Law  being 
Consol.  Laws,  c.  38  (same  as  section  58  of  the  Alabama  statute  [Code 
1907,  §  5013]  and  section  1676—28  of  the  Wisconsin  Statutes  of 
1921),  provides  that  a  negotiable  instrument  in  the  hands  of  any  hold- 
er, other  than  a  holder  in  due  course,  is  subject  to  the  same  defenses 
as  if  it  were  nonnegotiable,  but  the  holder  "who  derives  his  title 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to 
any  fraud  or  illegality  affecting  the  instrument,  has  all  the  rights  of 
such  former  holder  in  respect  of  all  parties  prior  to  the  latter."  The 
court  in  Horan  v.  Mason  (Nos.  1,  2,  and  3),  141  App.  Div.  89,  125  N. 
Y.  Supp.  668,  says : 

*The  priDcipIe  of  tbe  rule  arose  from  the  fact  that  a  holder  In  dcie  course. 
having  acquired  an  unconditional  property  riffht  in  the  Instrument,  had,  as  a 
part  of  such  property  right,  power  to  sell  It  free  from  all  restrictions,  even  to 
one  who  had  notice  of  infirmity  in  the  instrument" 

There  is  no  claim  that  the  Princeton  State  Bank  was  not  a  holder 
in  due  course;  that  it  had  not  purchased  the  instrument  before  ma- 
turity in  the  ordinary  course  of  business  for  a  valuable  consideration 
without  notice  of  any  infirmity  or  any  defenses. 

[4]  At  maturity  tfie  certificate  was  presented  for  payment,  and  the 
bank  gave  as  a  reason  for  its  refusal  that  there  was  a  bill  of  com- 
plaint filed  against  the  certificate,  and  that  payment  would  be  held  up 
pending  action  by  the  court.  This  defense  is  untenable.  Bank  of 
Jasper  v.  First  Nat.  Bank  of  Rome,  Ga.,  257  U.  S.  — ',  42  Sup.  Ct 
202,  66  L.  Ed. . 

The  denials  in  the  proposed  answer  should  be  treated  in  the  same 
manner  and  on  the  same  reasons  as  similar  denials  were  treated  in 
Dwan  v.  Massarene,  199  App.  Div.  872,  192  N.  Y.  Supp.  577. 

The  contention  of  the  defendant  that  the  certificate  of  deposit  was 
assigned  to  the  plaintiff  in  order  to  attach  its  New  York  funds  is  with- 
out merit. 

It  is  very  doubtful  to  my  mind,  even  if  the  default  were  opened, 
that  the  defendant  would  be  entitled  to  any  relief  under  its  answer. 
A  motion  for  summary  judgment  or  on  the  pleadings  would,  I  believe, 
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dispose  of  the  defendant's  answer.  With  that  in  view,  and  seeing 
no  reasonable  excuse  for  the  defendant's  neglect  and  delay,  the  motion 
is  denied.    Settle  order  on  notice.  ^ 

Ordered  accordingly. 


In  re  KNAISCH  et  aL 

(Suirreme  Conrt,  Special  Term,  Brie  Ck>imt7.    June  22, 1022.) 

Corporations  ^s»459— Lease  of  property  by  corporation  held  not  to  entitle  minor- 
ity stockholders  to  compel  payment  of  value  of  stock  to  them  |)y  corporation. 
Under  Stock  Corporation  Law,  {  16,  providing  tliat  a  corporation  by 
consent  of  two-thirds  of  its  stockholders  may  convey  Its  property  rights, 
franchisee,  etc.,  and  section  17,  providing  that  one-third  or  less  of  the 
stockholders  not  consenting  to  such  saU  and  conveyance  may  apply  to  a 
court  for  an  appraisal  of  the  value  of  their  stock  and  compel  payment 
to  them  by  the  corporation  of  the  value  thereof,  where  a  corporation,  or- 
ganized to  carry  on  manufacturing  milk  into  butter,  cheese,  and  other 
milk  products,  had  power  to  lease  its  properties,  a  lease  of  its  property 
for  a  year  to  another  corporation  having  a  like  purpose  did  not  entitle 
minority  stockholders  to  an  appraisal  of  their  stock  and  payment  to 
them  of  the  value  of  their  stock  so  determined. 

In  the  matter  of  the  application  of  Fred  F.  Knaisch  and  others  for 
the  appointment  of  appraisers  to  appraise  the  value  of  their  stock  in 
the  East  Concord  Farm  Products  Company,  Inc.    Application  denied^. 

Stanley  &  Gidley,  of  Buffalo,  for  the  application. 
Kellogg,  Babcock  &  Sullivan,  of  Buffalo,  for  respondents. 

CROSBY,  J.  This  is  an  application  by  25  holders  of  the  capital 
stock  of  the  East  Concord  Farm  Products  Company,  a  corporation, 
to  compel  an  appraisal  of  the  value  of  their  stock,  pursuant  to  sec- 
tions 16  and  17  of  the  Stock  Corporation  Law  (Consol.  Laws,  c  59), 
and  to  compel  payment  to  them  by  the  corporation  of  the  value  of 
their  stock  as  determined  by 'such  appraisal. 

The  authorized  capital  stock  of  said  corporation  is  $20,000,  divid- 
ed into  2,000  shares,  of  the  par  value  of  $10  each,  and  1,147  shares 
have  been  issued  and  are  now  outstanding,  of  which  petitioners  to- 
gether own  320  shares,  or  less  than  one-third.  Section  16  of  the 
Stock  Corporation  Law  provides,  in  substance,  that  a  corporation, 
by  consent  of  two-thirds  of  its  stockholders,  "may  sell  and  convey 
its  property,  rights,  privileges  and  franchises,  or  any  interest  there- 
in or  any  part  thereof  to  a  domestic  corporation,  engaged  in  a  busi- 
ness of  the  same  general  character,"  etc.  Section  17  provides  in  sub- 
stance that  the  one-third  or  less  of  stockholders,  not  consenting  to 
such  sale  and  conveyance,  may  apply  to  the  court  for  the  relief  here- 
in sought. 

The  corporation  in  question  wis  organized,  as  appears  by  its  cer- 
tificate of  incorporation,  for  nearl)r  every  purpose  imaginable,  either 
directly  or  indirectly  aimed  at  furnishing  a  factory  at  which  milk  can 
be  manufactured  into  butter,  cheese,  and  the  other  products  of  milk. 
'The  keeping  and  feeding  and  buying  and  selling  of  live  stock,  the 
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constructing  and  operating  of  cold  storage  plants,  the  taking  over  by 
purchase  of  the  properties  of  other  persons  and  corporations  en- 
gaged in  the  manufacture  of  milk  products^  and  even  the  selling  or 
leasing  of  the  corporation's  real  and  personal  property,  are  all  includ- 
ed within  the  purposes  of  the  company,  as  well  as  the  purpose  first 
mentioned : 

"To  buy,  sell,  manufacture,  distribute,  transport  and  deal  In  milk,  batter 
and  cheese,  and  all  kinds  of  milk  and  dairy  products  and  by-producta" 

The  corporation  erected  a  plant  for  the  manufacture  of  butter, 
cheese,  etc.,  and  operated  it  for  a  time,  and  then  leased  the  plant  and 
everything  connected  therewith  to  the  Dairymen's  League  Oo-opera- 
tive  Association,  Inc.,  a  corporation  whose  purposes  do  not  appear 
in  the  record  here;  but  it  seems  to  be  conceded  by  everybody  that 
its  general  purposes  are  the  s3Ltp&  as  those  of  the  Bast  Concord  Farm 
Products  Company.  The  lease  in  question  is  for  one  year,  conunenc- 
ing  May  1,  1922,  and  the  agreed  rental  is  $1,77173  for  the  year.  The 
lease  contains  an  option  to  the  Dairymen's  League,  etc.  Company  to 
buy  the  property  leased  at  an  agreed  price  set  forth  in  the  lease.  But 
it  is  not  seriouslv  claimed  that  the  East  Concord  Farm  Products  Com- 
pany has  actually  sold  and  conveyed  any  of  its  property  or  assets. 
The  company  still  owns  its  property,  real  and  personal,  pays  insur- 
ance and  taxes  on  its  plant,  makes  repairs  on  the  buUdings,  holds 
stockholders'  meetings,  elects  officers,  collects  rents,  has  a  bank  ac- 
count, and  has  every  appearance  of  a  live  corporation. 

But  the  contention  of  the  petitioners  is  that  the  corporation  was 
organized  to  manufacture  butter  and  cheese,  or  that  that  was  its  prim- 
ary and  real  purpose,  and  that  the  abandonment  of  that  purpose,  even 
for  a  year,  through  the  leasing  of  its  plant  to  another  corporation  hav- 
ing a  like  purpose,  works  a  practical  dissolution  of  the  corporation, 
and  entitles  petitioners  as  minority  stockholders  to  cash  in  their  in- 
vestment in  the  remains  from  which  the  corporate  spirit  has  depart- 
ed— citing  Abbott  v.  American  Hard  Rubber  Co.,  33  Barb.  578 ;  People 
V.  Ballard,  134  N.  Y.  269,  32  N.  E.  54,  17  L.  R.  A.  737;  Matter  of 
Drosnes,  187  App.  Div.  425,  175  N.  Y.  Supp.  628;  Murrin  v.  Arch-  ^ 
bald  Consolidated  Coal  Co.,  232  N.  Y.  541,  134  N.  E.  563;  and  In 
re  Timmis,  200  N.  Y.  177,  93  N.  E.  522.  The  case  last  cited  is  the 
authority  most  confidently  relied  upon  by  petitioners.  But  in  all 
the  cases  relied  upon  by  the  petitioners,  and  in  which  minority  stock- 
holders were  allowed  to  draw  from  the  corporate  treasury  the  ap- 
praised value  of  their  stock,  there  was  an  actual  sale  and  convey- 
ance of  the  corporate  property.  In  the  case  at  bar  there  was  only  a 
leasing,  and  that  for  only  one  year. 

However,  for  the  protection  of  ^minority  stockholders,  I  think  I 
should  be  inclined  to  place  a  pretty  liberal  construction  on  sections 
16,  17,  of  the  Stock  Corporation  Law,  and  allow  them  to  withdraw 
their  investment,  wherever  a  corporation,  by  sonie  act  other  than  an 
actual  sale  of  its  property,  destroyed  its  vitality  and  practically  ter- 
minated its  existence.  But  this  corporation  has  not  been  devitalized 
to  that  extent    Indeed  it  was  created,  and  exists,  for  the  purpose 
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among  others,  of  leasing  its  properties.  That  is  as  much  one  of  its 
purposes  as  is  any  other  of  its  purposes.  That  is  as  much  one  of 
its  purposes  as  if  it  were  its  only  purpose.  By  the  plain  terms  of  its 
certificate  of  incorporation,  the  very  instrument  which  brought  this 
compaiqr  into  corporate  existence,  it  was  provided  that  the  company 
could  use  its  plant  to  manufacture  butter  and  cheese,  or  it  could 
lease  it  to  some  one  else  to  use  for  the  same  purpose.  It  could  not 
do  both  at  once.    It  has  as  much  right  to  do  ooc  as  the  other. 

A  corporation  does  not  surrender  its  vitality,  but  uses  its  vitality, 
when  it  does  the  very  thing  it  was  incorporated  to  do.  Even  a  sale 
of  its  real  estate  by  a  corporation  organized  for  the  purpose  of  deal- 
mg  in  real  estate  would  not  work  such  a  practical  dissolution  as 
would  enable  minority  stockholders  to  daim  the  benefit  of  the  pro- 
visions of  section  17  of  the  Stock  Corporation  Law.  Much  less  a 
lease.  It  seems  to  me  that  the  case  of  Hennessy  v.  Muhleman,  40 
App.  Div.  175,  57  N.  Y.  Supp.  854,  is  the  authority  most  nearly  in 
point  with  the  case  at  bar. 

The  application  is  denied,  with  $10  fosts. 


<202  App.  Div.  7?)    .  ,        ^„r^. 

In  re  APFEL. 

(finprexoB  Coort,  Appelate' Division,  First  Department    July  14,  1022.) 

1.  Attorney  and  client  «3»42— Atterneyt  eannet  knowingly  aid  or<  advlto  clients 

to  dieeboy  tnjnnctlve  orders. 

It  is  improper  for  attorneys  to  knowingly  aid  or  advise  their  (dients  to 
dlBob^  iiidnnctive  orders  of  the  court,  or  to  actively  assist,  with  knowl- 
edge, in  proceedings  by  their  clients  to  dispose  of  their  property  to  flc- 
titions  eorporations  formed  for  the  purpose,  in  order  to  avoid  the  pay- 
ment of  their  Just  debts,  in  the  face  of  restraining  orders. 

2.  Attorney  and  dlent  ^=>58— Censure  of  attorney  who  advised  and  aided  client 

to  violate  order  of  court  hold  sufficient  punishment. 

Where  attorney  knowingly  aided  and  advised  his  client  to  transfer  his 
interest  in  a  firm  to  a  flcUtkras  corporation,  for  the  purpose  of  hindering 
a  judgment  creditor  from  realizing  on  his  Judgment,  with  the  knowledge 
that  the  dient  had  been  served  with  an  order  of  the  court  prohibiting 
him  from  transferring  or  disposing  of  his  property,  a  censure  of  the 
attorney  is  sufllcient  puodshment;  there  being  no  betrayal  of  the 
cUent'o  interest  and  no  personal  gain  to  the  attorney. 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar 
of  the  City  of  New  York  against  Ignace  I.  Apfel,  an  attorney.  Re- 
spondent censured. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  GREENBAUM,  }J. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
Abraham  Tulin,  of  New  York  City  (Charles  Goldzier,  of  New 
York  City,  on  the  brief),  for  respondent 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  as  an 
attorney  and  counselor  at  law  at  the  June,  1896,  term  of  the  Ap- 
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pellate  Division,  First  Department.     The  petition  alleges  that    the 
respondent  has  been  guilty  of  misconduct  as  an  attorney  at  law:     (1) 
That  the  respondent  advised  and  assisted  his  client,  Michael  Streep, 
to  dispose  of  his  property  in  order  to  prevent  a  judgment  creditor 
from  levying  thereon,  after  orders  had  been  issued  by  the  ^ourt  in 
supplementary  proceedings  containing  injunctions  against  the  dispo- 
sition of  such  property,  without  knowledge  of  the  issuance  of  such 
orders.    (2)  That  the  respondent  was  found  guilty  of  a  contempt  of 
court  in  a  proceeding  brought  against  him,  in  which  it  was  found 
against  him,  among  other  things:    That  on  or  about  the  ISth  of  July, 
1915,  the  relationship  of  attorney  and  client  between  respondent  and 
Michael  Streep,  judgment  debtor,  existed  and  has  continued  up  to 
and  including  the  23d  day  of  April,  1917;  that  by  reason  of  the  said 
relationship  respondent,  as  attorney  for  the  said  Streep,  did   have 
knowledge  and  notice  of  judgment  existing  unsatisfied  against  the 
said  Streep,  and  did  have  knowledge  and  notice  of  each  and  every 
proceeding  had  therein,  particularly  the  orders  dated,  respectively, 
July  15,  1915,  and  October  8,1915;   that  the  respondent  and  Streep 
did  knowingly,  willfully,  and  deliberately  violate  the  order  of  this 
court  dated  July  15,  1915,  in  that  they  did  on  the  6th  day  of  October, 
1915,  cause  to  be  incorporated  the  firm  of  Streep  &  Hill,  Incorporat- 
ed, and  did  transfer  all  the  assets  and  property  of  Streep  &  Hill,  in 
which  the  defendant  judgment  debtor  had  a  half  interest  in  said 
corporation,  in  violation  of  said  order;    that  respondent  and   said 
Streep  did  knowingly,  willfully,  and  deliberately  violate  the  order  of 
this  court  dated  October  8,  1915,  in  that  they  caused  to  be  filed  in 
the  Surrogate's  Court  in  the  county  of  Kings  an  assignment  dated 
the  13th  day  of  June,  1916,  wherein  and  whereby  the  said  Streep 
did  set  over  and  assign  unto  respondent,  his  attorney,  all  his  right, 
title,  and  interest  which  he  may  have  in  the  estate  of  Anna  Streep, 
deceased.    An  order  was  entered  by  the  Supreme  Court.  Kings  Coun- 
ty, confirming  the  report  of  the  official  referee  containing  the  above 
finding,  and  imposing  a  fine  of  $298.94  for  such  contempt     Upon 
appeal  to  the  Appellate  Division,  Second  Department,  the  order  was 
affirmed. 

The  learned  official  referee  to  whom  this  proceeding  was  referred 
states  in  his  report  that : 

"In  December,  1914,  I,  Newton  Streep  recovered  a  judgment  for  $225.76 
against  Michael  Streep  in  the  Municipal  Court,  Borough  of  Brooklyn,  tran- 
scripts of  which  were  filed  in  the  clerks'  offices  of  the  counties  of  Kings  and 
New  York,  and  execution  issued  thereunder,  which  was  returned  unsatisfied. 

"On  July  15,  1915,  an  order  in  proceedings  supplementary  to  ezecutioD  was 
Issued  by  a  Justice  of  the  Supreme  Courts  in  the  county  of  Kings,  directing 
Michael  Streep,  the  Judgment  debtor,  to  appear  for  examination,  and  enjoin- 
ing him  from  disposing  of  his  property.  This  examination  disdosed  that  be 
was  a  partner  in  the  firm  of  Streep  &  HiU,  and  that  a  certain  Bl  P.  Gould 
Company  was  indebted  to  that  Arm  in  the  sum  of  $526.43.  On  August  6,  1015^ 
a  third  party  order  was  issued,  directing  said  M.  P.  Gould  Company  to  ap- 
pear for  examination,  and  enjoining  them  from  disposing  of  the  Judgment 
debtor's  property.  On  this  examination  it  appeared  that  said  M.  P.  Gould 
Company  was  inde))ted  to  Streep  &  Hill  in  the  sum  mentioned,  and  the  re- 
siwndent  was  then  consulted,  and*  thereafter  took  an  active  part  in  the  af- 
fairs of  the  firm  In  connection  with  the  Judgment    On  September  30,  1915^ 
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tHe  respondent  prepared  papers  for  the  incorporation  of  Streep  &  Hill.  This 
corporation  never  issued  stock  or  transacted  any  business. 

"On  the  following  day,  October  1,  1915,  an  affidavit  in  support  of  a  motion 
to  vacate  the  injunctive  provision  In  the  third  party  order  was  prepared  by 
Sydney  B.  Braunberg,  a  lawyer,  in  respondents  office,  and  sworn  to  by  Michael 
Streep,  the  Judgment  debtor,  before  the  respondent  as  notary  public.  On 
Octob^  2,  1915,  said  Braunberg  obtained  an  order  to  show  cause  why  the  In- 
junction should  not  be  vacated.  Upon  the  hearing  of  the  motion  the  court 
ruled  that  the  third  party  order  should  be  vacated,  unless  application  were 
made  for  the  appointment  of  a  receiver.  Such  application  was  made  and  a 
receiver  was  appointed  by  order  of  October  8,  1915,  which  enjoined  the  Judg- 
ment debtor  from  disposing  of  his  property.  On  the  same  day  the  respondent 
prepared  and  had  executed  an  assignment  to  Streep  &  Hill,  Incorporated,  of 
the  claim  which  the  firm  of  Streep  &  Hill  had  against  M.  P.  Gould  Ck>mpany. 
No  consideration  was  paid  or  passed  for  this  assignment. 

The  respondent's  contention  that  the  Judgmait  debtor  could  not  dispose  of 
his  share  of  the  partnership  property  until  after  partnership  debts  had  been 
paid  and  surplus,  if  any,  ascertained,  does  not  meet  the  charge  against  hitn. 
The  Judgment  debtor  had  an  interest  in  the  partnership  property.  To  what 
extent  becomes  immaterial.  The  question  is;  'Was  that  interest  disposed  of 
by  the  aid  or  connivance  of  the  respondent  for  the  purpose  of  defrauding  the 
judgment  creditor? 

"On  that  question  I  find  that  the  respondent  did  knowingly  aid  and  advise 
Michael  Streep,  the  judgment  debtor,  to  transfer  and  dispose  of  his  interest 
as  partner  in  the  firm  of  Streep  &  HIU  to  a  fictitious  corporation,  for  the 
purpose  of  hindering  and  preventing  a  judinnent  creditor  from  realizing  on  his 
judgment,  with  the  knowledge  that  said  Michael  Streep  had  been  served  with 
ail  order  of  court  prohibiting  him  from  transferring  ot  disposing  of  his  prop- 
erty." 

The  learned  official  referee  also  reported  that,  while  proof  of  the 
conviction  of  the  respondent  of  a  contempt  of  court  for  violating 
its  order  was  submitted,  he  had  not  allowed  it  to  constitute  any  part 
or  element  of  his  opinion  or  finding,  which  rests  exclusively  on  re- 
spondent's acts  and  conduct  relating  to  his  part  in  the  judgment  debt- 
or's disposal  of  his  property. 

While  the  learned  official  referee  has  stated  that  he  had  not  taken 
into  consideration  the  contempt  proceeding,  but  hasi  reached  his 
conclusion  independently  thereof  and  from  the  evidence  adduced  be- 
fore him,  this  court  can  certainly  take  into  consideration  the  fact 
that  upon  contempt  proceedings  in  the  Supreme  Court  in  Kings  Coun- 
ty a  reference  was  had  to  an  official  referee  whose  report  found  the 
respondent  guilty  of  contempt  which  report  was  confirmed  by  the 
Special  Term  and  affirmed  by  the  Appellate  Division  in  the  Second 
Department.  So  that  it  stands  now  upon  two  separate  investigations 
of  the  conduct  of  the  respondent  that  he  did  knowingly  aid  and  ad- 
vise his  client,  a  judgment  debtor,  to  transfer  and  dispose  of  his 
property  for  the  purpose  of  hindering  and  preventing  a  judgment 
creditor  from  realizing  on  his  judgment.  The. evidence  fully  sustains 
the  finding.  It  is  obvious  that  such  acts  constitute  misconduct  as 
an  attorney  at  law.  The  learned  referee  has  also  reported  that  from 
the  testimony  it  appears  that  there  was  a  bitter  feud  ^between  the 
Streep  brothers,  and  the  respondent,  being  a  friend  and  fellow  lodge 
member  of  one,  sought  to  protect  his  interests  against  the  other. 
There  is  no  evidence  that  the  respondent  derived  any  financial  bene- 
fit from  the  transaction. 
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[1,  2]  Members  of  the  bar  cannot  with  impunity  aid  or  advise  their 
clients  to  disobey  injunctive  orders  of  the  court,  nor  actively  assist, 
with  knowledge,  in  proceedings  by  their  clients  to  dispose  of  their 
property  to  fictitious  corporations,  formed  for  the  purpose,  in  order 
to  avoid  the  payment  of  their  just  debts,  in  the  face  of  restraining 
orders.  Mistaken  zeal  in  their  client's  interest  does  not  excuse  such 
conduct.  It  must  be  characterizecl  as  illegal  and  improper.  This 
court,  however,  may  take  into  consideration  the  fact  that  there  was 
no  betrayal  of  the  client's  interests  and  that  personal  gain  to  the 
attorney  was  not  the  moving  cause  therefor. 

We  think,  therefore,  that  a  condenrnatiom  of  the  acts  found  to 
have  been  committed  and  a  censure  of  the  respondent,  which  is  here- 
by administered,  is  sufficient  punishment.  Setde  order  on  notice.  All 
concur. 


QOODMAN  &  SUSS,  I  no.,  v.  WALLACK. 

(Supreme  Court,  Special  Term,  Monroe  County.    June  17,  1922.) 

(Syllabui  by  t1^  Comi.) 

Ip  JndfineBt  ^s»l8l— Under  civil  practloe  rale,  answer  will  be  dltmlssod,  and 
Judgment  given  on  complaint,  where  denials  raise  no  fact  questions. 

Under  civil  practice  rulQ  113,  an  answer  in  an  action  on  a  promiaaory 
note  will  be  dismissed,  and  judgment  given  on  the  complaint,  where  the 
denials  in  the  answer  and  affidavits  raise  no  question  of  fact  for  trial. 

2.  Judgment  ^=>I8I— Under  oivil  practice  rule,  oounterolaim  will  be  dismissed 
and  Judgment  given,  where  not  stating  cause  of  action. 

Under  civil  practice  role  113,  a  counterclaim  will  be  dismissed,  where 
there  is  no  cause  of  action  stated  in  the  counterdaim  and  affidavits,  and 
judgment  will  be  glv^  on  the  complaint,  if  no  question  of  fact  is  pre- 
sented for  trlaL 

Action  by  Goodman  &  Suss,  Inc.,  against  William  Wallack,  doing 
business  as  Wallack  Bros.,  at  338  Madison  avenue.  New  York  City. 
On  motion,  at  Special  Term,  to  dismiss  the  counterclaim  and  for  judg- 
ment on  the  pleadings,  or  for  severance  of  the  action  and  judgment 
for  the  plaintiff  and  a  trial  of  the  counterclaim,  or  for  a  reference. 
Counterclaim  dismissed,  and  judgment  granted  t6  plaintiff  on  its  com- 
plaint. 

Goldstein  &  Goldstein,  of  New  York  City  (Perdval  D.  Oviatt,  of 
Rochester,  of  counsel),  for  the  motion. 

Kramer  &  Kramer,  of  Rochester  (George  A.  Camahan,  of  Roches- 
ter, of  counsel),  opposed. 

RODENBECK,  J.  "Defendant's  answer  and  affidavit  on  this  mo- 
tion present  np  question  of  fact  upon  which  he  is  entitled  to  go  to  triad. 
The  action  is  based  upon  a  promissory  note,  and  the  defense  rests  up- 
on an  alleged  counterclaim  embodying  an  alleged  agreement  under 
which  it  is  claimed  that  the  note  was  given.  The  defendant  alleges  that 
the  note  was  given  under  the  agreement  alleged  in  the  counterclaim 
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and  that  it  has  not  been  paid.    The  defense  therefore  rests  upon  the 
validity  of  the  alleged  counterclaim. 

After  denying  some  and  qualifiedly  admitting  other  allegations  of 
the  complaint,  die  .defendant  sets  up  new  matter  "for  a  separate  de- 
fense, offset,  and  counterclaim."  There  is  no  such  thing  as  an  offset 
in  pleading  under  our  practice,  nor  is  the  defendant  entided  to  include 
in  the  alleged  counterclaim  defenses  that  are  not  appropriate  to  it 
The  practice  requires  defenses  and  counterclaims  to  be  separately  stat- 
ed and  numbered,  and  the  jumble  of  words  contained  in  the  so-called 
separate  "defense,  offset,  and  counterclaim"  of  the  defendant  must 
be  treated  as  a  part  of  an  attempt  to  set  up  a  counterclaim  to  the  prom- 
issory note  upon  which  the  action  is  based. 

The  defendant  had  dealings  with  the  plaintiff  during  the  year  1921, 
and  was  owing  it  for  clothing  received  by  him  in  the  sum  of  $22,- 
741.95,  no  part  of  which  had  been  paid,  and  an  attempt  to  enforce  the 
collection  of  an  installment  of  $5,001.36  represented  by  a  promissory 
note  given  by  the  defendant  has  resulted  in  this  action.  The  defendant 
purchased  approximately  $35,000  worth  of  men's  ready  to  wear  cloth- 
ing of  the  plaintiff  for  the  season  of  1922,  and  it  is  out  of  this  pur- 
chase that  the  alleged  counterclaim  arises.  The  fair  inference  from 
the  answer  and  the  affidavit  filed  by  the  defendant  on  this  motion  is 
that  the  so-called  agreement  for  "mutual  co-operation"  was  in  con- 
nection with  this  purchase  of  the  plaintiff  by  the  defendant. 

The  defendant  claims  that  he  entered  into  an  agreement  for  "mutual 
co-operation"  with  the  plaintiff  with  reference  to  a  certain  matter  -at- 
tempted to  be  set  forth  in  the  counterclaim.  There  is  no  significance 
in  the  use  of  this  expression.  Every  contract  is  mutual  and  involves 
co-operation.  *  A  contract  to  purchase  manufactured  clothing  involves 
co-operation  on  each  side,  so  that  the  term  can  be  applied  appropriate- 
ly to  the  purchase  of  the  clothing  which  the  defendant  alleges  in  his 
answer.  He  alleges  that  he  entered  into  an  agreement  whereby  he  was 
to  give  the  plaintiff  the  benefit  of  his  counsel  and  advice  "in  connection 
witii  the  designing  and  manufacturing  of  men's  ready  to  wear  cloth- 
ing." He  does  not  say  that  this  agreement  related  to  counsel  and  ad- 
vice generally  in  connection  with  clothing  to  be  manufactured  for  him 
and  for  others  by  the  plaintiff,  but  designedly  stops  short  of  making 
any  such  statement.  This  allegation  is  followed  immediately  in  the 
same  sentence,  without  punctuation,  by  the  allegation  that  he  agreed  to 
purchase  $35,000  worth  of  men's  ready  to  wear  clothing  to  be  manu- 
factured by  the  plaintiff  "under  the  advice  and  supervision  of  the  de- 
fendant." Here  is  a  direct  statement  that  advice  and  supervision  was 
to  be  given  by  him  in  connection  with  the  purchase  of  clothing  for  his 
own  use. 

The  counterclaim  alleges  that  the  defendant  further  agreed  to  accept 
as  part  of  the  "general  agreement  of  co-operation  trade  acceptances 
m  payment  for  the  goods  ordered  by  him  and  for  merchandise  which 
had  already  been  shipped  to  him."  Here  again  the  defendant  stopped 
short  of  alleging  that  there  was  any  agreement  of  co-operation,  except 
with  reference  to  the  clothing  that  was  being  manufactured  for  him. 
The  counterclaim  further  alleges  that  there  was  an  agreement  that  the 
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trade  acceptances  "should  be  renewed  in  whole  or  in  part"  on  the  de- 
fendant's request ;  but  this  action  is  brought  on  a  promissory  note,  and 
not  on  a  trade  acceptance,  so  that  this  allegation  has  no  bearing  upon 
the  issues.    The  defendant  alleges  that  he  perfornied  his  part  of  the 
agreement,  made  numerous  visits  to  plaintiff's  plant,  made  numerous 
suggestions  "with  respect  to  designs  and  methods  of  manufacture,  and 
designated  the  particular  models  to  make  up  the  said  $35,000  worth 
of  merchandise,"  avoiding  again  any  statement  that  he  made  any  sug- 
gestions or  gave  any  advice  with  respect  to  any  merchandise  except 
his  own.    He  then  admits  that  as  a  part  of  the  said  "general  agreement 
of  co-operation"  he  gave  the  promissory  note  in  question.    The  coun- 
terclaim further  alleges  that  tfie  plaintiff  accepted  the  suggestions  and 
advice  received  "in  connection  with  its  designing  and  manufacturing 
without  the  defendant  having  been  compensated  therefor,  but  failed, 
neglected,  and  refused  to  deliver  the  said  $35,000  worth  of  merchan- 
dise in  accordance  with  the  agreement  hereinabove  referred  to." 

There  is  no  allegation  in  this  counterclaim  that  the  defendant  made 
an  agreement  with  the  plaintiff  with  respect  to  anything  except  the 
merchandise  which  were  to  be  manufactured  for  him,  and  in  connec- 
tion with  that  merchandise  he  gave  advice  and  suggestions  which 
formed  a  part  of  the  contract  under  which  they  were  to  be  made.  This 
is  borne  out  by  allegations  in  the  affidavit  which  the  defendant  sub- 
mits on  this  motion.  He  states  in  his  affidavit  that  on  or  about  No- 
vember 12,  1921,  he  entered  into  an  agrcemfent  with  the  plaintiff  with 
respect  to  the  spring  season  of  1922,  and  that  his  agreement  "to  pur- 
chase $35,000  worth  of  merchandise  from  the  plaintiff  for  the  spring 
of  1922  season,  and  their  agreeing  to  ship  the  same  to  me  was  all  part 
of  one  transaction  and  agreement  as  set  forth  in  the  answer,"  and  fur- 
ther says : 

"We  agreed,  as  set  forth  in  the  answer,  to  work  together  with  respect  to 
the  spring,  1922,  season  to  see  how  things  went." 

[1,  2]  These  allegations  leave  the  defendant's  counterclaim  without 
any  basis,  except  a  breach  of  contract  for  the  failure  to  manufacture 
and  deliver  $35,000  Worth  of  merchandise.  As  such  a  counterclaim  it 
has  no  foundation  upon  which  to  rest,  as  there  is  no  statement  by  the 
defendant  that  there  was  any  memprandum  of  the  transaction  in  writ- 
ing, part  delivery,  or  part  payment,  or  that  he  was  ready,  willing,  and 
able  to  accept  and  pay  for  the  goods.  This  counterclaim,  it  must  be 
remembered,  is  interposed  while  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $22,741.95  for  clothing  delivered  for  the  pre- 
vious season.  The  counterclaim  allecres  an  agreement  for  the  manu- 
facture of  clothing  for  the  season  1922,  and  damages  for  a  breach,  and 
under  the  former  practice  the  counterclaim  miisfht  have  been  demurred 
to ;  but  under  the  existing  practice  the  plaintiff  on  motion  may  chal- 
lenge the  sufficiency  of  the  pleading,  and  in  this  instance  it  has  chal- 
lenged the  defendant  to  satisfy  the  court  that  the  contract  was  not 
within  the  statute  of  frauds. 

The  defendant  has  not  met  this  challenge,  for  nowhere  does  he  state 
facts  indicating  that  the  contract  was  not  void  imder  the  statute  of 
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frauds.  The  statements  in  his  answer  that  ''a  complete  memorandum 
in  writing  with  respect  to  the  merchandise  which  the  plaintiff  agreed 
to  deliver  to  him  is  in  existence,"  and  "a  detailed  description  of  this 
merchandise  was  prepared  in  plaintiffs'  own  handwriting  on  its  own 
order  blanks,  whereon  the  following  appeared,  'Terms,  8  per  cent,  off ; 
this  order  subject  to  agreement  between  parties  dated  November  12, 
1921'" — ^are  intentionally  evasive  and  far  short  of  a  statement  satis- 
fying the  statute  of  frauds.  Of  course,  a  private  letter  passing  be- 
tween the  plaintiffs'  Rdchester  office  and  its  New  York  office  is  not  to 
be  construed  as  a  memorandum  between  the  parties.  The  defendant 
has  had  his  opporttmity  to  show  that  his  contract  was  not  void  under 
the  statute  of  frauds  and,  having  omitted  or  neglected  to  do  so,  he  is 
not  in  a  position  to  complain  if  the  court  refuses  to  allow  him  to  take 
up  its  time  in  the  trial  of  the  case  (R.  &  L.  Co.  v.  Metz,  175  App.  Div. 
276,  160  N.  Y.  Supp.  145;  De  Beerski  v.  Paige,  36  N.  Y.  537;  Van 
Alstyne  v.  Wimple,  5  Cow.  162 ;  20  Cyc.  285.  There  is  in  addition  no 
allegation  in  the  counterclaim  that  the  defendant  was  ready,  willing, 
and  able  to  accept  and  pay  for  the  merchandise,  and  without  this  al- 
l^ation  he  is  not  in  a  position  to  charge  the  plaintiff  with  a  breach  of 
its  contract.  Makepeace  v.  Dilltown  Smokeless  Coal  Co.,  179  App. 
Div.  60,  166  N.  Y.  Supp.  92;  Vandegrift  v.  Cowles  Eng.  Co.,  161  N. 
Y.  435,  55  N.  E.  941,  48  L.  R.  A.  685;  Ketchum  v.  Alexander,  168 
^pp.  Div.  38,  153  N.  Y.  Supp.  864;  9  Cyc.  643. 

The  answer  is  filled  with  omissions,  evasions,  subtle  suggestions, 
deceptions  and  suggestions,  and  is  far  from  a  "plain  and  concise  state- 
ment" of , material  facts  (Civil  Practice  Act,  §  241),  and  the  revision 
in  the  practice  permitting  motions  of  this  character  was  designed  to 
meet  just  such  cases,  where  astute  counsel  seek  to  bolster  up  a  defense 
to  a  promissory  note  by  an  alleged  counterclaim,  founded  upon  no  facts 
which  they  are  able  to  present  to  the  court.  The  dismissal  of  a  plead- 
ing under  such  circumstances  is  not  a  denial  of  a  trial,  much  less  of  a 
jury  trial,  since  it  has  always  been  a  function  of  the  court  in  the  first 
instance  to  say  whether  or  not  there  is  a  cause  to  try  or  to  submit  to 
the  jury.  In  dismissing  a  claim  under  this  rule  of  the  present  prac- 
tice, the  court  does  what  it  has  always  done  under  the  former  demur- 
rer, except  that  the  pleader  is  now  given  an  opportunity  to  justify  by 
alleging  by  affidavit  additional  facts  to  meet  the  attack  of  his  opponent. 
The  court  will  not  pass  upon  the  credibility  of  the  affidavits,  but,  ac- 
cepting their  statements,  if  his  pleading  and  affidavits  do  not  make  out 
a  case,  he  should  not  waste  the  time  of  the  court  with  a  trial,  and  bring 
into  discredit  legal  proceedings. 

The  counterclaim  is  dismissed,  and  judgment  granted  the  plaintiff 
on  its  complaint,  with  $10  costs. 

So  ordered. 
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PEOPLE  ex  rel.  HIEGEL  v.  NEW  YORK  TELEPHONE  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1922.) 

1.  Mandamus  ^=9 10— Telephone  service  not  oonpelied,  where  reftieal  to  famish 

was  hecause  of  Illegal  use  of  telephone. 

Refusal  of  telephone  sendee  at  the  request  of  the  police  department,  on 
the  ground  that  a  charge  of  crime  has  been  made  In  connection  with  the 
use  of  a  telephone  in  the  premises  where  it  was  installed,  coupled  with 
evidence  that  said  charge  was  made  in  good  faith  and  on  probable  cause, 
is  a  sufl3cient  answer,  to  a  motion  for  a  perraaptory  mandamus  to  compel 
the  company  to  furnish  telephone  service. 

2.  Mandamus  ^s»l0— To  compel  restoration  of  service  denied,  where  relator 

fails  to  show  ignorance  of  the  telephone's  use  in  violation  of  law. 

Where  telephone  service,  maintained  under  contract  with  relator's 
husband  in  his  apartment  house  by  means  of  a  switchboard  located  in  a 
room  adjacent  to  the  main  hallway  and  communicating  with  the  several 
apartments,  was  discontinued  at  the  request  of  the  police  department, 
following  the  arrest  of  a  number  of  persons,  including  relator's  husband, 
who  were  taken  in  the  act  of  using  the  switchboard  for  the  receipt  of 
gambling  information  and  were  charged  with  a  violation  of  Penal  Law,  { 
973,  but  later  discharged,  held  that,  on  an  application  for  peremptory 
mandamus  to  compel  restoration  of  telephone  service,  where  the  relator 
though  not  one  of  those  arrested,  falls  to  assert  ignorance  of  the  activi- 
ties of  those  who  were,  the  application  will  be  denied. 

Application  for  peremptory  mandamus  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Mary  Hiegel,  against  the  New  York 
Telephone  Company.    Application  for  peremptory  writ  denied. 

Bleich  &  Werner,  of  New  York  City  (Leopold  Bldch,  of  New  York 
City,  of  counsel),  for  relator. 

Charles  T.  Russell,  of  New  York  City,  for  respondent 
:   John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Walter  B. 
Coughlan,  of  New  York  City,  of  counsel),  for  intervener.  ^ 

MARSH,  J.  This  is  an  application  for  a  peremptory  mandamus  to 
compel  the  respondent  to  furnish  telephone  service  at  an  apartment 
house  of  which  the  relator  is  lessee.  The  relator  has  no  contract  with 
the  respondent,  but  is  an  applicant  for  service.  It  appears  that  until 
recently  telephone  service,  under  a  contract  with  relator's  husband, 
was  maintained  at  the  premises  by  means  of  a  switchboard  located  in 
a  room  adjacent  to  the  main  hallway,  and  communicating  with  the 
several  apartments,  but  this  service  was  discontinued  at  fiie  request 
of  the  police  department,  following  the  arrest  of  a  number  of  persons, 
including  the  relator's  husband,  who  were  taken  in  the  act  of  using 
die  switchboard  for  the  receipt  of  gambling  information,  and  were 
thereupon  charged  with  a  violation  of  section  973  of  the  Penal  Law 
(Consol.  Laws,  c.  40),  but  were  afterwards  discharged  in  the  Magis- 
trate's Court. 

[1]  The  respondent,  speaking  generally,  is  under  a  duty  as  a  public 
service  corporation  to  furnish  service  to  members  of  the  public;  but 
this  duty  is  not  absolute,  and  does  not  imply  a  right  to  its  enforcement 
by  peremptory  mandamus  under  all  circximstances.     People  ex  rel. 

'^ssFor  other  casM  tee  same  topic  ft  KEY-NUMBER  In  «11  Ker-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sttp.  Ct.)  xsifpNBB  V.  siMcm   .  !B33 

(U6  N.T.B.) 

Wood  V.  Board  of  Assessors,  137  N.  Y.  201,  33  N.  E.  145.  It  is  sub- 
ject to  reasonable  limitation,  especially  in  the  interest  of  public  order 
and  -welfare.  The  respondent  has  established  a  rule  or  practice  of 
refusing  telephone  service  at  the  request  of  the  police  department, 
where  a  criminal  charge  has  been  made  in  connection  with  the  use  of 
such  service  at  the  same  premises.  A  refusal  of  service  upon  this 
grotmd,  coupled  with  evidence  that  the  charge  is  not  made  a]i>itrarily 
or  on  mere  suspicion,  but  in  good  faith  and  on  probable  cause,  has  been 
consistently  held  to  be  a  sufficient  answer  to  an  application  for  a  per- 
emptory mandamus.  People  ex  rel.  Restmeyer  v.  New  York  Tel.  Co., 
173  App.  Div.  132, 159  N.  Y.  Supp.  369;  Matter  of  Cullen  v.  New  York 
Tel.  Co.,  106  App.  Div.  250,  94  N.  Y.  Supp.  290;  People  ex  rel.  Gottse- 
gcn  V.  N.  Y.  Tel.  Co.,  N.  Y.  L.  J.  AprU  19,  1916,  Mullan,  J.;  People 
ex  rel.  Sleight  News  Co.  v.  N.  Y.  Tel.  Co.,  Id.  Dec.  17,  1918,  Erlang- 
er,  J. 

[2]  The  present  relator  urges  that  she  personally  was  not  one  of 
those  arrested;  but  she  fails  to  assert  ignorance  of  the  activities  of 
those  who  were,  and  in  view  of  the  evidence  it  seems  impossible  that 
she  could  consdentiously  do  so.  The  police  department  cannot  be 
fonred  in  this  proceeding  to  accept  her  bare  promises  for  the  future. 
The  inconvenience  to  the  tenants  is  regrettable,  but  t^e  terms  and 
conditions  of  their  leases  are  not  disclosed,  so  that  it  does  not  appear 
whether  or  not  they  are  entitled  to  move. 

Application  denied.    Ordered  accordingly. 


019  Miflc  Rep.  60) 

KEMPNER  V.  SIMON. 

(Supreme  Court,  Special  Term,  Queens  County.    June,  1922.) 

1.  iBjonetisn  «=>62(3)— Plaintiff  held  entitled  U  injunotlon  restraining  defend- 

ant from  constructing  stores  on  adjoining  lots. 

Where  circulars  and  maps  were  distributed  at  a  sale  of  lots  providing 
for  certain  restrictions,  and  plaintiff  and  defendant  bought  adjoining  lots, 
and  the  plaintiff,  In  conformity  with  deed  restrictions,  built  a  one-family 
house,  and  the  defendant's  deed  was  free  from  restrictions,  and,  though 
he  was  subsequently  apprised  of  the  restrictions  affecting  both  properties, 
he  becan  to  erect  stores,  held,  that  plaintiff  was  entitled  to  an  injunction 
restraining  such  construction. 

2.  Covenants  ^=»51  (2)— Contention  that  common  grantor  could  deed  defendant 

land  without  building  restrictions  held  untenable;  "alteration;"  ''modMoation;" 
''substitution.'' 

In  a  suit  to  enjoin  the  owner  of  an  adjotninx  lot  from  constructing 
stores  because  of  restrictions  shown  by  circulars  and  maps  distributed  at 
the  sale  of  lots,  defendant's  contention  that,  under  clause  in  plaintiff's 
deed  proTidIng  that  the  covenants  and  restrictions  therein  mig^ht  be 
''alt»^  or  modified,"  the  common  grantor  could  conrey  to  defendant 
without  restrictions,  is  untenable,  for  "alteration"  and  "modification" 
are  not  synonymous  with  "substitution," 

[Ed.  Note.— 'For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Alter— Alteration ;  Secon4  Series,  Substitution.] 
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Action  by  Milton  Kempner  against  Samuel  Simon.  Judgment  far 
plaintiff. 

Kahn  &  Zorn,  of  New  York  City  (Joseph  Kahn,  of  New  York  City, 
of  counsel),  for  plaintiff. 

Max  L.  Kane,  of  Brooklyn,  for  defendant 

LEWIS,  J.  This  is  an  action  for  an  injunction  to  restrain  the  de- 
fendant from  the  construction  of  stores  on  lots  adjoining  a  private 
dwelling  erected  by  the  plaintiff. 

[1]  In  1918  the  Edgemere  Crest,  Incorporated,  and  other  associated 
owners,  at  a  sale  distributed  circulars  and  sales  maps,  which,  among 
other  things,  provided  that  in  block  D  and  other  blocks  detached  hous- 
es for  the  use  and  occupancy  of  one  family  only  could  be  erected.  The 
plaintiff,  in  1919,  purchased  lots  52  and  53.  The  defendant  subse- 
/  quently  purchased  the  land  known  as  lots  54  to  58,  immediately  ad- 
joining those  of  plaintiff.  Plaintiff's  deed  contained  restrictions  pro- 
hibiting him  from  erecting  anything  but  a  one-family  dwelling  upon 
his  parcel,  and  plaintiff,  in  conformity  with  the  restrictions,  has  built 
a  one-family  house  upon  his  lots  52  and  53.  The  purchase  by  the  de- 
fendant from  the  Edgemere  Crest,  Incorporated,  was  free  from  any 
restrictions,  and  the  defendant  commenced  the  erection  of  stores  upon 
his  parcel.  The  defendant  claims  that  he  had  no  knowledge  of  any 
restrictions  affecting  the  parcel  which  he  purchased.  The  contract 
for  the  purchase  of  the  land  and  the  testimony  of  an  officer  of  the 
Edgemere  Crest,  Incorporated,  that  there  was  discussed  between  him 
and  the  attorney  for  the  purchaser  the  existence  of  restrictions  by  im- 
plication, together  with  all  the  other  circumstances  and  proof  in  the 
case,  sufficiently  apprised  the  defendant  of  the  existence  of  the  restric- 
tions. It  is  not  necessary  that  the  restrictions  should  appear  on  the  rec- 
ord. Willsea  V.  Allan  (Sup.)  183  N.  Y.  Supp.  680.  Defendant  main- 
tains, however,  that  the  common  grantor  had  the  right  to  convey  with- 
out restrictions,  based  upon  the  following  clause : 

"♦  ♦  ♦  It  Is  nrntuany  understood  and  agreed  that  the  above  cove- 
nants and  restrictions  may  be  altered  or  modified  at  any  time  prior  to  said 
January  1, 1932,  by  written  agreement  by  and  between  the  present  owners  and 
the  owners  for  the  time  being  of  the  premises  upon  which  it  Is  agreed  to  alter 
or  modify  said  covenants  and  restrictions." 

[2]  The  deed  to  the  defendant  contained  no  restrictions.  There 
was  nullification  and  abandonment  of  the  restrictions,  but  in  no  sense 
an  alteration  or  modification.  Alteration  and  modification  are  not  syn- 
onymous with  substitution.  Zabriskie  v.  Hackensack  &  N.  Y.  R.  R. 
Co.,  18  N.  J.  Eq.  178,  192,  90  Am.  Dec.  617;  Haynes  v.  State,  15  Ohio 
St.  455,  458. 

Finally,  as  in  most  of  the  cases  in  which  restrictive  covenants  are 
sought  to  be  enforced,  the  defendant  maintains  that  the  character  of 
the  neighborhood  has  changed,  justifying  the  court  withholding  relief 
from  plaintiff.  The  proof  shows  that  on  adjoining  streets  bungalows 
have  been  erected,  some  by  a  corporation  intimately  associated  with  the 
common  grantor,  and  stores  on  adjoining  streets.  On  the  block  in 
question  private  dwellings  only  appear.    The  character  of  the  neigfa- 
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borboody  and  particularly  the  street  upon  which  the  property  invdved 
is  situated,  has  not  materially  changed. 

Judgment  for  the  plaintiff. 

Judgment  accordingly. 


ai9  Mac.  Rep.  113) 

HEYLMUN  V.  HEYLMUN. 

(Supreme  Ck)Tirt,  Equity  Term,  Llyingston  Ck>unt7.    Marcb  81, 1922.) 

(ByUahus  by  the  Court.) 

Dhroroe  ^=»27(3)«-S6paratloii  nay  be  graoted  for  oruel  and  Inhumaa  treatment, 
not  amounting  to  physical  violence. 

Under  section  1161,  subds.  1  and  2,  of  the  Civil  Practice  Act,  formerly 
Code  Ciy.  Proc.  |  1762,  subdn.  1  and  2,  a  separation  may  be  granted  for 
conduct,  n&t  amonntlng  to  physical  violence  or  apprehoision  of  such 
Tiolenee,  which  canses  a  state  of  mind  In  the  plaiDtiCt  rendering  the  con- 
tinuance of  the  marital  relation  so  reasonably  intolerable  as  to  constitute 
cruel  and  inhuman  treatment 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Cruelty.] 

Action  by  Clara  McCune  Heylmun  against  Charles  Henry  Heylmun 
for  separation.  Decree  for  plaintiff,  for  separation  and  custody  of 
child. 

William  J.  Baker,  of  Rochester,  for  plaintiff. 

Newton,  O'Connor  &  Newton,  of  Geneseo,  for  defendant. 

RODENBECK,  J,  Under  section  1161,  subds.  1  and  2,  of  the  Civil 
Practice  Act,  formerly  Code  of  Civil  Procedure,  §  1762,  subds.  1  and 
2,  a  separation  may  be  granted  for  conduct,  not  amounting  to  physical 
violence  or  apprehension  of  such  violence,  which  causes  a  state  of 
niind  in  the  plaintiff  rendering  the  continuance  of  the  marital  relation 
so  reasonably  intolerable  as  to  constitute  cruel  and  inhuman  treatment; 
No  rule  can  be  laid  down  which  will  meet  all  situations  of  this  charac- 
ter, and  this  general  language  states  the  rule  as  specifically  as  it  can 
be  expressed.  Each  case  depends  upon  its  own  facts  and  circumstanc- 
es; but  if  they  are  such,  in  the  absence  of  physical  violence  or  ap- 
prehension of  violence,  as  to  cause  a  condition  of  mind  that  may  im- 
pair the  health  of  the  plaintiff  or  otherwise  render  the  relationship 
reasonably  insufferable,  amounting  to  cruel  and  inhuman  treatment,  a 
separation  may  be  eranted.  The  terms  "cruel  and  inhuman  treatment" 
and  "conduct  which  renders  it  unsafe  and  improper  for  the  parties  to 
cohabit"  are  not  to  be  interpreted  to  mean  physical  interference  or 
threat  of  such  interference.  Whatever  may  have  been  in  the  mind  of 
the  Legislature  when  these  terms  were  first  employed,  they  have  now 
come  to  have  a  signification  which  includes  acts  and  conduct  which 
affect  the  state  of  mind  of  the  party  to  such  an  extent  as  to  amount 
to  cruel  and  inhuman  treatment  and  to  render  the  continuance  of  the 
marital  relation  reasonably  unbearable. 

The  law  favors  marriage,  but  there  is  no  law  which  requires  the  par- 
ties to  live  together.    The  only  penalty  attached  for  a  voluntary  sepa- 
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ration  by  the  wife  is  that  she  thereby  relinquishes  her  right  to  sup- 
port. Such  separation  does  not  necessarily  deprive  her  even  of  the 
custody  of  the  children  of  th^  marriage.  The  court  may  still  award  the 
children  to  her,  if  it  deems  such  custody  to  be  for  the  best  interest  of 
the  children.  There  is  no  definition  in  the  statute  a3  to  what  constitutes 
cruel  and  inhuman  treatment,  or  when  it  shall  be  unsafe  and  improper 
for  the  parties  to  cohabit,  and  the  courts  have  extended  these  terms 
to  include  cases  where  there  was  no  physical  violence  or  threat  of  vio- 
lence. Words  charging  a  wife  with  unchastitv,  particularly  in  the  pres- 
ence of  others,  have  been  held  to  be  a  suffiaent  ground  for  a  separa- 
tion (Straus  V.  Straus,  67  Hun,  491,  22  N.  Y.  Supp.  567;  Lutz  v. 
Lutz,  9  N.  Y.  Supp.  858;  *  Smith  v.  Smith,  92  App.  Div.  442,  87  N. 
Y.  Supp.  137) ;  also  denouncing  a  wife  as  a  "cur,"  a  "worm/'  and  a 
"devil,"  accompanied  by  charges  of  infidelity  (Fitzpatrick  v.  Fitz-" 
Patrick,  21  Misc.  Rep.  378,  47  N.  Y.  Supp.  737) ;  abusive  treatment  by  a 
mother-in-law,  the  husband  acquiescing  therein  and  refusing  to  estab- 
lish a  separate  home  (Snyder  v,  Snyder,  98  Misc.  Rep,  431,  162  N. 
Y.  Supp.  607) ;  flaunting  an  improper  amour  in  the  face  of  the  hus- 
band and  calling  him  slurring,  improper,  and  indecent  names  (Morris 
V.  Morris,  108  Misc.  Rep.  228,  177  N.  Y.  Supp.  600).  There  are  many 
other  cases  to  the  same  effect. 

In  the  case  at  bar  there  were  no  acts  of  physical  violence.  There 
was  only  one  occasion  when  the  plaintiff  claimed  that  there  was  an  in- 
dication of  threatening  conduct  The  plaintiff  was  not  in  fear  of  the 
defendant,  nor  is  there  evidence  from  which  it  might  be  found  that 
it  was  physically  unsafe  for  her  to  cohabit  with  him.  No  separation 
can  be  granted  to  her,  unless  the  language  of  the  .statute  includes  acts 
and  conduct  not  amounting  to  physical  violence  or  apprehension  of 
violence.  The  acts  relied  upon,  taken  singly,  are  not  of  sufficient  im- 
portance to  justify  a  separation.  It  is  only  as  they  are  grouped  and 
constitute  a  course  of  conduct  by  the  defendant  that  they  reach  the 
level  of  legal  importance  as  a  basis  for  a  cause  of  action.  The  defend- 
ant was  profane,  but  not  to  this  plaintiflf.  He  swore  frequently  and 
without  apparent  provocation,  but  this  conduct  is  not  of  special  sig- 
nificance, except  as  it  may  have  tended  to  disturb  the  plaintiff.  He  was 
irreligious,  and  spoke  slightingly  of  the  church  and  church  people ;  but 
many  men  who  swear  and  are  not  members  of  a  church  are  neverthe- 
less good  husbands  from  a  legal  standpoint.  He  was  not  as  deanly  in 
his  habits  as  the  plaintiff  desired.  Men  who  work  on  farms  and  are 
obliged  to  take  care  of  horses  and  cattle  are  not  able  to  keep  their 
clothes  free  from  barnyard  odors.  This  was  a  condition  which  she 
might  have  expected,  but  a  man  engaged  in  this  emplo)rment  may  be 
so  inattentive  to  his  condition  as  to  make  his  presence  unbearable.  A 
reasonable  amount  of  attention  to  physical  conditions  may  be  expected, 
and  if  it  is  not  given  it  may  furnish  a  cause  of  complaint,  especially 
if  it  is  allowed  to  continue  with  a  conscious  indifference  to  the  effect 
upon  others. 

1  Reported  in  fuU  in  the  New  Tork  Supplement ;  reported  as  a  memorandum 
dedsion  without  opinion  in  56  Hon,  649. 
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The  defendant  has  not  been  generous  in  his  treatment  of  his  wife 
with  respect  to  her  personal  necessities.  She  has  not  had  a  new  gar- 
ment of  any  sort  since  her  marriage,  covering  a  period  of  four  years, 
and  has  been  allowed  for  personal  use  the  sum  of  56  cents  a  week,  be- 
ing money  that  was  received  for  milk  sold  to  neighbors.  The  defend- 
ant is  charged  with  being  penurious,  in  that  he  examined  the  potato 
peelings  and  sc^uash  parings  to  see  if  the  plaintiff  was  wasteful.  He 
was  in  a  situation  where  he  could  not  be  very  generous  in  respect  to 
I)ectiniary  matters,  but  this  does  not  apply  to  the  bestowal  of  acts  of 
kindness  and  sympathy  upon  his  wife.  He  was  working  two  farms 
that  were  not  well  stodced  or  provided  with  farm  implements,  and  had 
the  care  of  his  invalid  mother,  who  has  the  life  use  of  the  property; 
but  this  burden  should  not  have  led  him  to  treat  his  wife  as  a  common 
scullion  and  exact  from  her  daily  drudgery  •  without  words  of  kind- 
ness, encouragement,  or  sympathy.  The  plaintiff  knew  the  condition 
of  the  house  which  she  was  expected  to  occupy,  but  she  had  the  right 
to  assume  that  the  defendant  would  endeavor  to  make  it  as  comfor- 
table as  his  means  and  opportunities  would  permit.  Instead  of  doing 
so,  he  permitted  the  house  to  remain  in  a  condition  out  of  repair. 
Windows  were  out,  plaster  was  down  in  a  number  of  rooms,  and  no  ef- 
fort seems  to  have  been  made  by  him  to  provide  a  suitable  home  for 
his  wife.  He  exacted  from  her  Ihe  care  of  the  house  and  the  perform- 
ance of  the  usual  household  duties. 

The  plaintiff,  it  must  be  said  to  her  credit,  has  not  uttered  a  single 
word  of  complaint  against  the  defendant's  mother  and  the  defendant 
must  be  given  the  credit  of  providing  a  hoqie  for  his  mother;  but  he 
should  take  into  consideration  that  the  girl  whom  he  selected  was  a 
woman  of  ed^ication  and  refinement,  and  that  she  could  not  be  expected 
to  be  reduced  to  the  position  of  a  common  househpld  drudge.  He 
complained  when  she  wrote  letters  to  her  relatives  and  friends  or  at- 
tempted to  read  at  night.  The  "head  and  front"  of  his  offending,  how- 
ever, is  that  he  did  not  show  that  feeling  of  kindness  and  S3rmpathy  to- 
wards the  plaintiff  which  any  reasonable  man  xmder  the  circumstances 
would  extend  to  a  wife.  He  appears  to  have  been  discouraged  by  his 
efforts  to  make  the  farm  profitable.  He  was  not  a  successful  farmer. 
He  did  not  succeed  in  realizing  enough  from  the  farm  to  meet  his  ex- 
penses, but  during  the  four  years  has  steadily  run  into  debt.  This 
failure  to  profitably  operate  the  farm  may  have  affected  his  temper, 
and  may  explain  the  exhibition  of  violence  which  has  been  testified 
to  toward  one  of  the  boys  from  the  State  Industrial  and  Agricultural 
School,  but  does  not  justify  a  sullen  and  morose  attitude  toward  his 
wife.  These  circumstances  and  others  to  which  it  is  unnecessary  to 
refer,  taken  together,  made  the  plaintiff  nervous  and  affected  her  di- 
gestion and  constitute  sufficient  ground  under  the  circumstances  to  jus- 
tify a  decree  of  separation.  The  conditions  were  not  artificial  crea- 
tions, but  spontaneous  manifestations  of  the  natural  temperament  of 
the  defendant,  and  the  difference  between  his  nature  and  that  of  his 
wife. 

The  plaintiff  is  a  frail  woman,  weighing  about  105  pounds,  a  grad- 
uate of  a  university,  wholly  unsuited  to  perform  the  duties  which  the 
195N.Y.S.— 22 
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defendant  evidently  expected  of  her.  The  defendant  is  a  man  of  con- 
siderable education,  but  irresponsive. to  a  proper  feeling  of  kindliness 
and  sympathy  toward  his  wife,  which  make  the  married  life  of  these 
parties  hitolerable.  The  individual  circumstances  in  the  case  are  not 
sufficient  in  themselves  to  justify  a  separation,  but,  taken  together  and 
viewed  in  the  light  of  the  circumstances  and  temperament  of  the  par- 
ties, justify  a  decree  of  separation.  This  is  not  a  case  of  mere  incom- 
Jatibility  (Averett  v.  Averett,  189  App.  Div.  250,  178  N.  Y.  Supp. 
05),  but  one  of  differences  of  temperament,  character,  breeding,  edu- 
cation, and  of  special  circumstances  resulting  in  acts  and  conduct  which 
in  the  gross  amounted  to  cruel  and  inhuman  treatment  (Tower  v.  Tow- 
er, 134  App.  Div.  670,  119  N.  Y.  Supp.  506).  No  counterclaim  is  set  up 
in  the  defendant's  answer,  and  it  is  not  necessary  to  discuss  in  detail 
the  acts  and  conduct  of  the  plaintiff.  They  are  only  important  as  fur- 
nishing an  excuse  for  the  treatment  of  the  plaintiff  by  the  defendant 
As  such  they  are  insufficient,  and  it  is  not  necessary  to  dwell  upon 
them. 

The  custody  of  the  child  is  awarded  to  the  plaintiff  upon  terms  as  to 
visitation  to  be  settled  in  the  decree.    No  allowance  is  made  for  ali- 
mony or  support,  with  leave,  however,  to  apply  for  such  alimony  and 
support  at  the  foot  of  the  decree  at  any  time. 
Judgment  accordingly. 


(202  App.  Div.  279) 

NUGENT  V.  SMITH  et  «l. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  28,  1922.) 

1.  Speolflc  performance  ^=»6,  32(3),  49(2)— Contract  between  prospective  helra 

to  divide  equally  all  property  received  from  their  anceetor  heM  not  lacking  in 
mutoailty  of  remedy  or  obligation  or  consideration. 

A  contract  under  seal,  executed  by  two  persons  before  the  death  of  their 
ancestor,  providing  for  equal  division  of  the  property  which  they  should 
inherit  by  will  or  otherwise,  and  that  one  should  assi^  to  the  other  half 
of  certain  property  which  he  had  received  from  the  ancestor  prior  to  that 
time,  may  be  enforced  in  equity,  as  against  objections  of  want  of  mutu- 
ality of  obligation  and  remedy  and  valuable  and  sufficient  cbnsideratton. 

2.  Specific  performance  e=9 62— Contract  for  assignment  of  share  of  heir  in  his 

ancestor's  estate  may  be  enforced  in  equity. 

The  expectancy  of  an  heir  in  his  ancestor's  estate  may  become  the 
subject  of  a  contract  for  assignment  or  settlement,  which,  after  the 
death  of  the  ancestor,  may  be  enforced  in  equity. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Beatrice  Provost  Nugent  against  William  E.  Smith  and 
another.  Motion  for  judgment  on  the  pleadings  denied  at  Special 
Term,  and  defendant  appeals.    Affirmed. 

The  following  is  the  opinion  of  Cohalan,  J.,  at  Special  Term: 

[t]  The  defendant  moves  for  Judgment  on  the  pleadings,  consisting  of  a  sup- 
plemental complaint,  answers,  and  a  reply  to  the  counterclaim  set  forth  in  one 
of  the  answers.  The  action  is  for  specific  performance  of  a  contract  under 
seal,  entered  into  by  and  between  the  plaintiff  and  defendant  William  flL 
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Smith.  The  plaintiff  Is  the  granddaughter,  and  defendant  William  B.  Smith 
is  the  son,  of  one  Roxy  H.  Smith,  now  deceased,  and  they  are  the  Mily  heirs 
at  law  of  the  decedent,  and  wonld  have  shared  equally  in  her  estate,  had 
she  died  intestate.  The  contract  was  executed  prior  to  the  death  of  Roxy 
if.  Smith,  and  the  f^arties  therein  covenantPd  and  agreed  to  divide  equally 
all  property  that  might  come  to  them,  or  either  of  them,  from  the  estate  of 
said  decedent,  either  by  will  or  otherwise.  The  defendant  William  B.  Smith 
also  agreed  to  assign  to  plaintiff  one-half  of  his  interest  in  certain  mort- 
gages, which  he  then  held  by  assignment  from  the  decedent,  as  well  as  a 
one-half  interest  in  certain  annuities.  For  the  purpose  of  this  motion  all 
the  material  allegations  of  the  supplemental  complaint  are  to  be  deemed  true. 
The  defendants  contend  that  the  agreement  cannot  be  enforced  in  equity,  that 
there  was  no  mutuality  of  obligation  and  remedy,  that  the  plaintifF^s  interest 
under  the  will  of  the  decedent  is  not  assignable,  and  that  there  was  no  vali> 
able  consideration  for  the  contract  The  plaintiff  contends  that  the  contract 
is  supported  by  an  adequate  consideration,  is  enforceable  in  equity,  and  is 
one  in  which  an  action  for  specific  performance  may  be  decreed. 

[2]  In  courts  of  equity  contracts  relating  to  expectancies  have  been  long  up- 
held. There  is  no  question  but  that  the  expectancy  pf  an  heir  in  his  ancestor's 
estate  may  become  the  subject  of  a  contract  for  assignment  or  settlement, 
which,  after  the  death  of  the  ancestor,  may  be  «iforced  in  equity.  Stover  v. 
Eycleshimer,  46  Barb.  84,  affirmed  4  Abb.  Ct.  App.  Dec.  309 ;  Beckley  v.  New- 
land,  2  Peere  Williams,  182;  Wiseman  v.  Roper,  1  Rep.  in  Ch.  158:  Wethered 
T.  Wethered,  2  Sim.  188;  Storey's  Eq.  Jur.  vol.  2,  §  1040,  page  865;  Alex- 
ander  ▼.  Duke  of  Wellington,  2  Russ.  &  M.  35;  Spencer's  fi2q.  Jur.  vol.  2,  pp. 
865,  862. 

Much  of  the  apparent  conflict  in  decisions  in  cases  of  this  kind  arises  from 
a  failure  to  distinguish  between  an  attempt  to  convey  or  assign  a  present  in- 
t^est  and  a  contract  which,  in  express  terms  or  by  fair  construction,  is  to 
take  effect  upon  the  happening  of  an  event  upon  which  the  estate  or  interest 
is  to  vest  in  the  party  seeking  to  transfer  the  same.  In  one  case  no  Interest  is 
transferred,  as  the  subject-matter  of  the  transfer  has  no  existence.  In  the 
other,  the  contract  is  executory,  to  take  effect  when  the  right  or  interest  vests 
in  the  party  who  contracts  to  transfer.  The  recitals  and  covenants  in  the 
present  contract,  taken  in  conjunction  with  the  seal,  indicate  mutuality  of  obli- 
gation and  remedy,  and  express  a  valuable  and  sufficient  consideration.  The 
I^erformance  of  such  contract  may  be  enforced  in  equity. 

A  short  ^me  since  a  motion  was  made  in  this  action  for  an  injunction  pen- 
dente lite,  and  in  its  decision  the  court  expressly  stated  that  the  complaint 
showed  a  good  cause  of  action.  The  order  entered  on  that  motion  was  sus- 
tained by  the  Appellate  Division.  Were  the  contention  of  the  defendants  here- 
in sound,  I  do  not  think  that  court  would  have  sustained  the  order.  Various 
other  matters  alleged  in  the  complaint  and  denied  in  the  answer  raise  issues 
of  fact  that  may  only  be  determined  on  a  triaL 

Motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

I.  T.  Flatto,  of  New  York  City,  for  appellants. 

H.  M.  T.  Beekman,  of  New  York  City,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disburse- 
ments, upon  the  opinion  of  Cohalan,  J.,  at  Special  Term. 
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SEASONGOOD  et  al.  v.  SMITH. 

(Supreme  Court,  Appellate  Term,  First  Department    April  18,  1022.) 

Landlord  and  tenant  ^=3»297( I)— Landlord  held  without  right  to  maintain  pre* 
ceedlngt  for  summary  possession,  where  falling  to  exeroiss  option  to  termin- 
ate lease. 

Code  dy.  Proc.  |  2231,  subd.  1,  now  Civil  Practice  Act,  1 1410,  snbd.  1, 
provides  that  a  tenant  may  be  summarily  removed  when  he  holds  over 
and  continues  In  possession  of  the  demised  premises,  or  any  portion 
thereof,  after  the  expiration  of  his  term,  without  the  landlord's  permis- 
sion, but  does  not  authorize  the  landlord's  action,  where  there  was  no 
expiration  of  the  term  because,  while  the  t^iant  had  discontinued  the 
use  of  the  premises  for  saloon  purposes  in  violation  of*  the  lease,  the 
lease  did  not  provide  that  such  should  terminate  it,  but  merely  gave  the 
landlord  an  option  td  terminate  it,  which  option  had  not  been  exercised. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fotulh  Dis- 
trict. 

Action  by  Adolph  J.  Seasongood,  as  executor  of,  and  trustee  un- 
der, the  last  will  and  testament  of  Jacob  Seasongood,  deceased,  and 
others,  landlords,  against  James  Cassidy,  Defendant  died,  and  Susan 
Smith  was  substituted  as  his  administratrix.  From  a  final  order  en- 
tered in  favor  of  the  tenant,  dismissing  the  petition,  plaintiflfs  appeal. 
Affirmed. 

The  following  is  the  opinion  of  Spiegelberg,  J.,  in  the  court  below : 

This  is  a  smnmary  proceeding  to  recover  possession  of  real  property.  The 
proceeding  was  originally  brous^t  against  the  tenant,  James  Cassidy,  and  up- 
on his  death  during  the  pendaiey  of  the  proceeding  his  admdnistratrix  was 
substituted.  The  parties  entered  into  a  written  lease  for  a  term  of  10  years 
and  2  months,  beginning  August  1,  1916^  whereby  the  landlords  leased  to  the 
tenant  the  store  floor  and  basement  at  the  southwest  corner  of  Forty-Eighth 
street  and  Third  avenue,  in  the  borough  of  Manhattan.  The  lease  recites  that 
the  purpose  for  which  the  premises  are  demised  is  the  conducting  of  a  liquor 
saloon,  and  then  follows  this  provision:  "And  that  if  at  any  time  during  the 
term  hereof  the  party  of  the  second  part  fails  to,  desists  from,  or  for  any 
reason  ceases  the  conducting  of  the  said  liquor  saloon  on  the  premises  herein 
demised  it  shall  be  optional  with  the  parties  of  the  first  part,  without  the 
payment  of  any  penalty  whatsoever,  to  terminate  this  lease  or  to  continue  it 
until  the  end  of  the  term  hereof,  and  that  said  right  to  terminate  it  may  be  ex- 
ercised at  any  time  by  the  parties  of  the  first  part  during  the  remainder  of  the 
term  hereof." 

Several  interesting  questions  have  been  raised  on  the  proposition  whether 
the  petitioners  have  the  right  to  terminate  the  lease,  in  view  of  the  National 
Prohibition  Ameiidment,  under  certain  clauses  of  the  lease.  I  do  not  deem  it 
necessary  to  determine  these  questions,  for  the  reason  that  I  am  of  the  opin- 
ion that  this  summary  proceeding  is  not  maintainable.  It  is  brought  under 
Code  of  Civil  Procedure,  §  2231,  subd.  1  (now  Civil  Practice  Act,  |  1410,  subd. 
1).  It  is  therein  provided  that  a  tenant  may  be  sixmmarily  removed  when  he 
holds  over  and  continues  in  possession  of  the  demised  premises,  or  any  por- 
tion thereof,  after  the  explication  of  his  term,  without  the  permission  of  the 
landlord.  Has  the  tenant's  term  "expired"?  The  lease  provides  for  a  term 
of  10  years  from  1916.  The  expiration  of  the  term  must  therefore  be  sought 
in  some  other  clause  of  the  lease.  The  landlords  claim  that  the  provisiov 
above  quoted  entitles  them  to  maintain  the  proceeding.  In  this  they  are  in 
error.  The  clause  constitutes  a  condition,  and  not  a  conditional  limitation. 
As  stated  in  Beach  v.  Nixon,  9  N.  Y.  85:    "The  lessor  upon  breadi  is  not  to  be 
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In  Immediately  of  his  f oxmer  estate,  but  at  hia  optloii  tlie  hiring  and  the  rela- 
tion of  landlord  and  tenant  are  to  cease,  and  are  of  course  to  continue  until 
tie  diaU  otherwise  ^ect" 

In  that  case  the  lease  provided  that  in  case  of  the  violation  of  any  of  the 
covenants  "the  said  hiring  and  the  relation  of  landlord  and  tenant,  at  the  oi>- 
tlon  of  the  party  of  the  first  part,  shall  wholly  cease  and  determine/'  In  case 
of  a  hreach  of  a  condition  an  entry  by  the  landlord  is  necessary  to  terminate 
the  lease.  Miliar  v.  Levi,  44  N.  Y.  489.  In  the  Miller  Case  the  distinction  be- 
tween a  condition  and  a  conditional  limitation  is  pointed  out  There  the  lease 
was  made  "with  the  privil^e  reserved  to  terminate  the  lease  at  the  end  of 
any  year  by  giving  60  days'  previous  notice,  in  ease  he  should  sell  or  desire 
to  rebuild."  The  court  says,  at  page  495:  "Inmiediately  upon  sale  by  Miller, 
asd  notice  thc^reof  to  the  tenant,  the  limitation  attached  to  the  estate  of  the 
latter,  without  further  act  on  the  part  of  Miller.  There  then  arose  a  limita- 
tion of  his  term,  to  wit,  its  expiration  on  the  1st  of  May  following.  The  act 
itself,  in  the  lease  contemplated,  to  wit,  a  sale  with  notice,  created  the  expira- 
tion.   Nothing  further  was  necessary." 

It  has  been  sJnce  the  decision  of  those  cases  repeatedly  held  that  under  a 
provision  as  appears  in  this  lease  the  lease  continues  until  the  expiration  of 
the  option,  and  that  the  only  way  of  exercising  the  option  -is  by  re-entering. 
Assuming  that  there  was  a  breach  in  this  case,  it  did  not  ipso  facto  terminate 
the  lease.  It  is  only  where  there  is  a  provision  io.  the  lease  that  the  term  shall 
cease  at  the  expiration  of  a  s^ven  notice  that  the  term  expires.  In  other 
words,  the  term  must  expire  by  virtue  of  an  agreement  made  between  the  par- 
ties* and  if  an  option  is  provided  the  parties  must  expressly  agree  how  it  shall 
bo  exercised.  In  such  a  case  the  lease  expires,  not  merely  upon  the  exercise 
of  the  landlord's  option,  but  in  accordance  with  the  express  provisions  of  the 
lease.  Authorities  in  support  of  that  proposition  are  very  numerous.  In  Low 
T.  Thompson,  68  Misc.  Rep.  541,  109  N.  Y.  Supp.  750,  the  termina^on  clause 
was  similar  as  in  Beach  v.  Nixon,  supra.  The  court  said:  "By  the  terms  of 
the  lease,  therefore,  the  tenancy  continued,  even  after  default  in  payment  of 
rent,  until  the  landlord  elected  to  take  advantage  of  the  option  in  the  lease 
and  terminate  the  tenancy  by  re-entry  for  condition  broken." 

In  Matter  of  St  Stephen's  Church  v.  Bastine,  75  Biisc.  Rep.  470,  138  N.  Y. 
Supp.  442,  under  a  sixnilar  clause  the  court,  after  stating  that,  until  the  land- 
lord had  exercised  his  right  to  re-enter,  the  lease  was  not  at  an  end,  pointed 
out  that  the  landlord  could  not  claim  an  expiration  of  the  lease  upon  the 
ground  that  he  had  given  a  notice  of  his  option  to  terminate.  The  court  said: 
"Under  no  construction  of  the  lease  has  the  landlord  a  right  to  terminate  it  by 
notice.  The  sole  right  which  he  has  under  the  clause  of  the  lease  relied  upon 
Is  to  take  advantage,  at  his  option,  of  the  breach  of  condition  In  order  to  re- 
enter. Until  he  has  taken  advantage  of  this  breach,  the  lease  is  still  in  exist- 
ence; and  no  notice  from  him  that  he  will  exercise  a  right  to  terminate  it 
can  be  effective." 

In  this  case  there  is  no  limit  set  in  the  lease  for  the  expiration  thereof  except 
the  date  for  the  expiration  of  the  term  (Harris  v.  Goldberg,  111  Misc.  Rep.  600, 
182  N.  Y.  Supp.  262),  nor  is  there  a  provision  that  upon  the  giving  of  a 
notice  the  lease  shall  terminate  (Cochran  v.  Anderson,  111  Misc.  Rep.  632,  182 
N.  Y.  Supp.  265).  Martin  v.  Crossley,  46  Misc.  Rep.  254,  91  N.  Y.  Supp.  712,  is 
frequenUy  referred  to  as  emphasizing  tha  difference  between  a  condition  and 
a  conditional  limitation.  In  that  case  the  lease  contained  a  clause  which  read 
in  substance  that  the  landlord  may  terminate  the  lease  for  any  breach  by  the 
tenant  of  the  terms  thereof  by  giving  a  5  days'  notice  in  writing,  whereupon 
"this  lease  and  said  term  and  interest,  and  all  right  and  daim  under  tbia  lease, 
shall  cease  and  end."  It  was  held  that  it  was  the  notice  and  not  the  breach 
which  operated  upon  the  leasa  Covenants  which  give  the  landlord  the  right 
to  terminate  the  lease  upon  the  lessee's  breach  are  such  where  the  lessor 
might  or  might  not  take  advantage  of  the  breach  and  declare  the  lease  at  an 
end,  but  the  lease  in  such  a  case  is  not  terminated  by  the  breach  itself..  Re- 
ferring to  the  facts  of  the  case  therein  appearing,  the  court  says:  ''One  con- 
clusion is  that  the  term  granted  by  the  lease  was  by  the  terms  of  the  instru- 
ment made  liable  to  curtailment  upon  a  certain  contingency,  to  wit,  the  giv- 
ing of  notiod  by  the  landlord*  and  that  when  that  notice  had  been  s^ven,.  an^ 
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tbe  tenn  thereby  cnrtalled,  It  had  'expired/  so  as  to  Justify  a  proceeding  tor 
dispossession  for  holding  over."  To  the  same  effect  was  Orosscup  v.  Spiller,  68 
Misc.  Rep.  4d9,  124  N.  Y.  Supp.  787 ;  and  Barney  Estate  Ck>.  ▼.  Palmer  &  Singer 
Mfg.  Co.,  68  Misc.  Rep.  501, 124  N.  Y.  Sqpp.  781. 

The  question  under  consideration  was  exhaustively  treated  in  Janes  y.  Pad- 
dell,  67  Misc.  Rep.  420,  122  N.  Y.  Supp.  760.  At  page  423,  of  67  Misc.  Rep.,  at 
page  782  of  124  N.  Y.  Supp.,  the  court  sunrmarizes  its  views  as  follows:  "Whei^ 
the  lease  provides  that  the  estate  shall  cease  and  determine  upon  the  happen- 
ing of  the  event,  at  the  option  of  the  landlord,  the  lease  is  not  at  an  end  until 
the  landlord  has  exercised  his  option  by  enforcing  a  forfeiture;  and  this  con- 
stitutes, not  an  expiration  of  the  lease,  but  a  termination.  Kramer  v.  Am- 
berg,  15  Daly,  205.  On  the  other  hand,  where  the  claim  is  based  not  *upon  the 
forfeiture  created  by  the  broken  covenant,  but  upon  the  express  limitation  an- 
nexed to  the  covenant  In  the  lease  that  when  the  breach  occurred,  and  the 
landlord  gave  notice  electing  to  terminate  the  lease,  the  term  should  cease 
absolutely  at  the  expiration  of  the  term  fixed  by  the  notice,'  then  the  lease 
ceases  and  expires  from  that  time.  Cottle  v.  Sullivan,  8  Misc.  Rep.  184."  It 
is  apparent  that  in  this  case  there  was  no  expiration  of  the  term  within  the 
authorities  quoted.  The  landlords'  remedy,  if  any  they  have,  is  by  re-entry 
and  an  action  in^  ejectment. 

In  conclusion,  it  may  be  pointed  out  that  in  case  of  a  sale  of  the  premises 
the  lease  does  provide  for  an  expiration  of  the  term  upon  giving  notice  to  the 
tenant.  This  has  some  significance  as  to  the  intention  of  the  parties,  to  be 
gathered  from  the  Instrument  itself,  that  in  case  the  premises  be  used  for 
other  purposes  than  a  liquor  saloon  the  term  shall  not  expire,  but  be  termli^- 
able  only  upon  the  option  of  the  landlord  by  re-entry. 

The  court  has  no  jurisdiction  to  entertain  the  petition  and  accordingly  final 
order  will  be  entered  in  favor  of  the  tenant  dismissing  the  petition.  Ordered 
accordingly. 

Argued  March  term,  1922,  before  GUY,  COHALAN,  and  WAG- 
NER, JJ. 

Scasongood,  Bach  &  Eager,  of  Nev«r  York  City,  for  appellants. 

John  C.  Hoenninger,  of  New  York  City  (James  E.  Finegan,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.    Affirmed,  on  the  opinion  of  the  court  below. 

(202  App,  Div.  305) 

SMITH  V.  EARLE  at  al. 

(Snpreme  Gonrt,  Appellate  Division,  First  Department    July  14,  1922.) 

1.  Pleading  ^=>52(2)— Complaint  held  to  allege  causes  of  aotlon  for  nuIsaBC^ 

and  negligence. 

A  complaint  purporting  to  state  Irat  one  cause  of  action,  but  in  fact  al- 
leging that  a  building  was  maintained  by  certain  of  the  defendants  in 
an  unsafe  condition,  and  also  that  those  defendants  and  others  were  neg- 
ligent in  preparing  the  plans  and  specifications  and  conducting  the  work 
of  altering  the  building,  states  two  or  more  causes  of  action,  whicdi 
should  be  set  out  in  separately  numbered  paragraphs. 

2.  Action  ^=>48(2)— Nuisance  and  negligence,  causing  death,  can  he  Joined  to  oae 

complaint. 

Where  the  facts  would  have  authorized  an  injured  person  to  recover 
either  for  nuisance  or  negligence  in  causing  his  injuries,  his  administra- 
trix can  unite,  in  the  same  complaint  in  the  statutory  action  for  wrong- 
ful death,  causes  of  action  based  on  nuisance  and  negligence,  since  they 
are  all  to  recover  for  personal  injuries,  which  can  be  united  under  Giyil 
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Practice  Act,  |  268,  subd.  2,  and  are  not  Inconsistent  with  eacH  other,  and 
the  fact  that  all  defendants  might  not  be  liable  on  all  the  causes  of 
action  is  not  an  objection,  under  Civil  Practice  Act,  SS  211-213. 
3.  Pleadlog  ^=5>369(3)— Plaintiff  oannot  lit  rtqulrtd  ts  eleot  betweea  oause^  of 
aotion  before  trial. 

The  plaintiff  cannot  before  the  trial  be  compelled  to  elect  between  a 
cause  of  action  for  nuisance  resulting  in  her  Intestate's  death  and  a  cause 
of  action  for  negligence  resulting  in  such  death. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Catherine  M.  Smith,  as  administratrix,  a^inst  George 
H.  Earle,  Jr.,  and  others.  From  orders  denying:  the  motions  of  de- 
fendants George  H.  Earle  and  Joseph  Kleinberger  to  require  plain- 
tiff to  serve  a  second  amended  complaint,  the  movincf  defendants  ap- 
peal.   Reversed,  and  motions  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ.  ^ 

Bond  &  Babson,  of  New  York  City  (Walter  H.  Bond,  of  New  York 
City,  of  counsel),  for  appellants. 

Ralph  Gillette,  of  New  York  City,  for  respondent 

PAGE,  J.  The  plaintiff's  intestate  was  killed  by  the  falling  of  a 
building  upon  which  he  was  employed  while  extensive  structural  al- 
terations were  being  made.  The  action  is  brought  against  Georjge 
H.  Earle,  Jr.,  Ihe  owner  of  the  fee,  Joseph  Klcinberger,  the  architect, 
the  appellants  herein,  and  against  the  lessee  and  contractor. 

The  amended  complaint  contains  allegations  of  fact  sufEcient  to 
support  a  cause  of  action  for  maintaining  a  nuisance,  in  that  the 
building  was  maintained  in  an  unsafe  condition,  which  would  be 
available  against  the  owner  and  lessee,  but  not  against  the  architect 
and  contractor.  It  also  states  facts  which  would  tend  to  support  a 
cause  of  action  in  negligence  against  the  owner,  lessee,  and' architect, 
in  that  the  architect  was  incompetent,  and  prepared  plans  and  speci- 
fications for  the  alteration  and.  reconstruction  work  of  an  unlawful, 
defective,  inadequate,  and  unsafe  character,  which  were  known  to 
^  the  defendants,  and  each  of  them,  and  in  the  exercise  of  reasonable 
care  should  have  been  known  to  tiiem,  and  each  of  them,  by  reason 
of  which  the  building,  where  the  alteration  and  reconstruction  work 
was  being  done,  became  dangerous  and  a  menace  and  a  peril,  and 
the  said  plans  and  deifications  pVovided  for  work  to  be  done  which 
made  the  building  unsafe,  defective,  and  inadequately  supported^ 
and  contributed  to  cause  the  failure  and  collapse  of  the  building,  which 
the  defendants  should  have  known  in  the  exercise  of  reasonable  care. 

It  is  further  alleged  that  at  the  time  of  the  accident  the  defend- 
ants, and  each  of  them,  were  engaged  and  were  participating  in  alter- 
ing and  reconstructing  the  building,  and  that  the  building  collapsed 
by  reason  of  the  negligence  and  careless  conduct  of  the  work.  It  is 
also  alleged  that  the  plaintiff's  intestate  lived  for  24  hours  after  he 
was  pinioned  under  said  wreckage;  that  his  body  was  lying  near  the 
surface;   that  the  defendant  knew  this,  or  in  the  exercise  of  reason- 
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able  care  should  have  known  it,  and  that  a  prompt  and  practicable  ef- 
fort to  rescue  him  by  removing  a  portion  of  the  wreckage  would, 
with  reasonable  probability,  save  his  life;  that  the  defendants  were 
negligent  in  failing  to  make  such  effort,  and  their  negligence  in  this 
respect  was  a  contributing  cause  of  his  death.    It  is  finally  alleged : 

"That  the  said  Injnries  were  received  and  death  caused  solely  througli  the 
negligencei  carelessness,  and  unlawful  acts  of  the  defendants,  and  each  of 
them,  and  not  by  reason  of  any  contributory  negUgence  on  the  part  of  plain- 
tiff's said  intestate." 

[1]  Although  the  complaint  purports  to  allege  but  one  cause  of 
action,  in  reality  the  facts  alleged  constitute  two  or  more  causes  of 
action.  In  Glover  v.  Holbrook,  Cabot  &  Rollins  Corporation,  189 
App.  Div.  328,  329,  178  N.  Y.  Supp.  517,  518,  we  said: 

"While  substantially  the  same  facts  may  in  some  instances  support  a  re- 
covery of  damages  sustained  either  for  the  maintenance  of  a  nuisance  or  for 
a  negligent  act,  the  two  causes  of  action  are  distinct  in  their  elements  and  are 
subject  to  different  defenses.  Nuisance  consists  in  the  wrongful  maintenance 
of  the  thing  itself,  whUe  negligence  usuaUy  consists  in  the  mai^ner  of  doing 
the  thing.  In  nuisance  it  is  the  wrongful  or  unlawful  maintenance  of  the 
thing  resulting  in  damage  to  others  that  gives  the  right  of  action,  irrespective 
of  whether  its  operation  was  careful  or  careless;  while  in  negligence  it  is 
the  careless  operation  of  the  thing  wherry  others  are  damaged,  irrespective 
of  whether  it  is  lawful  or  unlaWfuL  Therefore  that  the  defendant  exercised 
due  care  in  maintaining  the  nuiaance  would  be  no  defense,  whUe  that  it  was 
lawfully  maintained  would  be.  That  the  defendant  observed  due  care  would 
be  a  defense  in  an  action  predicated  upon  negligence,  but  that  he  was  lawfully 
authorized  to  operate  the  thing  would  be  no  defense.  Furthermore,  different 
limitations  are  provided  ui>on  the  right  to  bring  the  action.  An  action  to  re- 
cover damages'*  for  the  maintenance  of  a  nuisance  may  be  brought  within  six 
years  from  the  time  when  the  cause  of  action  accrues  (Ck)de  Civ.  Proc.  |  382, 
subd.  3) ,  while  an  action  for  a  personal  injury  resulting  from  negligence  must 
be  commenced  within  three  years  (Id.  §  383,  subd.  6).  In  order  that  title  de- 
fendant may  be  enabled  intelligently  to  plead  to  the  complaint,  it  is  neces- 
sary that  the  plaintiff  be  required  to  frame  her  corn-plaint  in  compliance  with 
the  few  simple  rules  of  pleading  prescribed  by  the  Code.  If  she  desires  to 
state  alternative  theories  of  liability,. either  for  nuisance  or  negligence,  then 
she  should  appropriately  allege  the  facts  constituting  each  cause  of  action 
separately  and  number  them.  If  she  desires  to  state  either  one  alone,  then  aU 
allegations  not  pertinent  to  that  cause  of  action  should  be  eliminated." 

[2]  We  furthermore  distinguished  the  case  of  Schoenfeld  v.  Mott 
Avenue  Realty  Co.,  168  App.  Div.  91,  153  N.  Y.  Supp.  745,  which  was 
relied  upon  by  the  learned  justice  at  Special  Term.  This  action  is 
the  statutory  action  to  recover  damages  for  a  wrongful  act,  neglect, 
or  default  by  which  the  decedent's  death  was  caused.  Code  Civ. 
Proc.  §  1902,  now  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  §  130  et 
seq.,  as  added  by  Laws  1920,  c.  919.  If  death  had  not  ensued,  the 
plaintiff's  intestate  would  have  had  a  cause  of  action  against  the  de- 
fendants for  maintaining  a  nuisance  or  for  negligent  acts  whereby  he 
sustained  injuries.  Therefore  the  administrator  may  sustain  an  action 
on  either  theory.  Sullivan  v.  Dunham,  161  N.  Y.  290,  292,  55  N.  E. 
923,  47  L.  R.  A.  715,  76  Am.  St.  Rep.  274.  As  they  are  all  to  recover 
for  personal  injuries,  they  can  be  united  in  the  same  complaint  (Code 
Civ.  Proc.  §  484,  subd.  2;  Civil  Practice  Act,  §  258,  subd.  2),  and  they 
are  not  inconsistent  with  each  other.    The  fact  that  all  the  defendants 
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might  not  be  liable  on  all  the  causes  of  action  is  not  an  objection  that 
can  now  be  urged.    Civil  Practice  Act,  §§  211-213. 

[8]  The  learned  justice  at  Special  Term  correctly  held  that  .the 
plaintiff  could  not  at  this  time  be  required  to  elect  between  causes 
of  action  in  negligence  and  for  nuisance.  Schoenfeld  v.  Mott  Avenue 
Realty  Co.,  supra.  The  plaintiff  should  be  required,  if  she  desires  to 
prosecute  her  suit  for  damages  on  both  theories,  to  separately  state 
and  number  rhem.  If,  however,  she  desires  to  proceed  only  on  the 
theory  of  nuisance  or  negligence,  she  should  eliminate  from  her  state- 
ment of  her  cause  of  action  allegations  not  necessary  to  constitute 
such  cause  of  action. 

Orders  reversed,  with  $10  costs  and  disbursements,  and  motions 
granted,  witik  $10  costs;  second  amended  complaint,  to  comply  with 
opinion,  to  be  served  within  20  days  after  service  of  a  copy  of  the  order 
to  be  entered  herein,  together  with  notice  of  entry  thereof  and  pay- 
ment of  the  said  costs.    Settle  order  on  notice.    All  concur. 


(202  App.  Dlv.  T9) 

!■  rt  McEVEETY. 

(Supreme  Gourt,  Appellate  Division,  First  Department    July  14,  1922.) 

4.  Attoraey  and  client  ^s»58— Conversion  of  money  of  client  by  attorney  held  tnch 
mleconduot  at  to  warrant  suspension  from  practice  for  two  years. 

Where  an  attorney  received  a  specific  sum  of  money  from  a  client, 
to  be  paid  to  a  title  guaranty  company  for  issuing  a  policy  of  title  in- 
surance on  certain  premises  purchased  by  the  client,  and  converted  the 
money  to  his  own  use,  which  caused  the  client  to  have  to  pay  the  sum  of 
money  again,  with  costs  of  litigation,  due  to  the  default  of  the  attorney, 
who  did  not  make  restitution  until  two  years  after  receiving  the  money, 
and  after  disciplinary  proceedings  had  been  instituted  by  the  Associa- 
tion of  the  Bar,  the  misconduct  of  the  attorney  was  such  as  to  warrant 
his  suspension  from  practice  for  two  years. 
^.  Attorney  and  client  ^s>46— Restitution  of  money  oonvertod  by  attorney  does 
not  condone  offense. 

After  proceedings  have  been  instituted  against  an  attorney  for  con- 
version of  money  pai^  him  for  a  spedflc  purpose  by  a  client,  restitution 
does  not  condone  the  offense. 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar 
of  the  City  of  New  York  against  John  A.  McEveety.  Respondent 
suspended  from  practice  of  law  for  two  years. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
PAGE,  and  GREENBAUM,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 

Respondent,  pro  se. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  at  a  term 
of  the  Appellate  Division,  First  Department,  in  February,  1908.  The 
petition  charges  that  the  respondent  has  been  guilty  of  misconduct  as 
an  attorney  at  law  as  follows : 

That  in  April,  1920,  the  respondent  acted  as  attorney  for  Frieda 
K.  Rosenbach  in  the  matter  of  the  purchase  by  her  of  the  premises 
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known  as  116  West  Forty-Eighth. street,  borough  of  Manhattan,  dty 
of  New  York.  When  the  title  was  closed,  Mrs.  Rosenbach  paid  the 
respondent  in  full  for  his  services  and  gave  him  the  further  sum  of 
$297.10,  which  was  to  be  used  solely  for  the  purpose  of  paying  the  bill 
rendered  by  the  Title  Guarantee  &  Trust  Company  for  issuing  a  policy 
of  title  insurance  on  the  premises.  Although  the  respondent  promised 
his  client  that  the  said  sum  of  $297.10  would  be  paid  to  the  Title  Com- 
pany, he  converted  the  entire  amount  to  his  own  use,  and  concealed 
from  his  client  the  fact  that  the  Title  Company's  bill  had  not  been  paid. 
In  June,  1921,  the  Title  Company  brought  an  action  against  Frieda  KL 
Rosenbach  to  recover  the  amount  due,  and  she  was  thereafter  com- 
pelled to  pay  the  amoimt  demanded  to  the  Title  Company.  The  re- 
spondent has  repeatedly  promised  to  repay  the  money  converted,  but 
has  failed  to  do  so. 

The  respondent  interposed  an  answer  to  the  petition,  in  which  he 
said : 

"He  denies  each  and  erery  one  of  the  allegations  contained  In  para^aph 
marked  4  of  the  petition  herein,  except  that  he  admits  that  In  April,  1920,  he 
acted  as  attorney  for  Frieda  K.  Rosenbach  in  the  matter  of  the  purchase  by 
her  of  the  premises  known  as  No.  116  West  Forty-Eighth  street,  borough  of 
Manhattan,  city  of  New  York,  and  that  when  the  title  was  closed  Mrs.  Rosen- 
bach paid  the  respondent  in  full  for  his  services,  and  gave  him  the  further 
8un>  of  $297.10,  and  except  that  he  further  admits  on  information  and  belief 
that  in  1921  an  action  was  brought  by  the  Title  Guarantee  &  Trust  Company 
against  the  said  Frieda  K.  Rosenbach  to  recover  the  amount  of  the  said  Title 
Company's  fees  in  connection  with  said  title,  and  that  thereafter  the  said 
Frieda  K.  Rosenbach  paid  the  amount  claimed  by  said  Title  Company  in  said 
suit,  and  respondent  alleges  that  on  the  27th  day  of  March,  1922,  he  paid  to 
one  Harry  S.  Kosch,  an  attorney  of  this  court,  who  acted  as  the  attorney  for 
the  said  Frieda  K.  Rosenbach  in  the  suit  brought  against  her  by  the  said  Title 
Guarantee  &  Trust  Company,  the  full  amount  of  principal  and  costs  awarded 
in  said  action  to  the  said  Title  Guarantee  &  Trust  Company,  being  repayment 
in  full  of  the  amount  paid  by  her  to  the  said  Title  Guarantee  &  Trust  Company 
as  hereinbefore  admitted." 

He  has  also  filed  an  affidavit  in  which  he  states:  That  from  De- 
cember, 1912,  to  December,  1918,  a  great  part  of  deponent's  legal  busi- 
ness had  to  do  with  titles  to  real  estate,  and  in  that  connection  depo- 
nent did  considerable  business  with  the  Title  Guarantee  &  Trust  Com- 
pany, and  that  he  was  accustomed  to  pay  to  the  said  company  for  its 
searches  and  policies  when  notified  by  the  company  that  the  policy  was 
ready  or  at  some  subsequent  date  agreed  to  by  said  company;  that 
when  the  worjc  done  bv  said  company  was  for  deponent  inditridually, 
he  was  accustomed  personally  to  assume  the  obligation  to  pay  there- 
for, and  made  his  own  arrangements  with  the  company  as  to  the  spe- 
cific time  when  payment  should  be  made ;  that  during  the  period  men- 
tioned the  company  was  always  very  liberal  with  respect  to  time  of 
payment  of  outstanding  accounts,  and  deponent  was  accustomed  to 
have  an  account  charged  against  him  on  the  books  of  the  company, 
on  which  payments  were  made  from  time  to  time  at  the  convenience 
of  deponent  and  as  approved  by  said  company ;  that  in  or  about  April, 
1920,  deponent  acted  as  attorney  for  Frieda  K.  Rosenbach  upon  the 
purchase  by  her  of  certain  premises  in  the  city  of  New  York,  and  that 
upon  the  closing  of  title  the  said  Frieda  K.  Rosenbach  paid  the  depo< 
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ncnt  his  total  diarges  for  services,  which  indtided  the  Title  Company's 
fee  for  searches  and  policy,  amounting  to  $297.10;  that  in  ordering 
the  searches  and  policy  in  connection  with  this  title  deponent  con- 
sidered himself  personally  obligated  to  pay  therefor,  and  in  rendering 
statement  to  Mrs.  Rosenbach  included  the  amount  of  the  Title  Com- 
pany's charge  as  an  item  which  deponent  would  be  compelled  to  dis- 
burse in  the  ordinary  course  of  his  relations  with  the  Title  Guarantee 
&  Trust  Company,  and  when  deponent  was  notified  by  said  company 
that  the  policy  was  ready  for  delivery,  about  a  month  after  closing  of 
title,  deponent  called  at  the  office  of  the  company  and  saw  their  officer 
who  had  charge  of  outstanding  accounts,  and  obtained  from  him  an  ex- 
tension of  time  within  which  to  pay  for  said  policy  until  October, 
1920 ;  that  thereafter  on  two  subsequent  occasions  deponent  obtained 
further  extensions  of  time  in  which  to  pay  said  bill;   that  in  April, 

1921,  the  said  company  insisted  on  immediate  pa}rment;  that  deponent 
always  considered  the  indebtedness  to  the  company  for  said  searches 
and  policy  his  own  indebtedness,  and  had  ao  reason  to  believe  that  the 
company  regarded  it  otherwise  until  July,  f921,  he  first  heard  that  his 
client  had  b^n  sued  by  the  said  company  to  recover  the  Title  Company's 
fee  for  said  searches  and  policy;  that  deponent  thereupon  used  every 
endeavor  to  collect  certain  outstanding  bills  due  him,  so  that  he  would 
have  funds  available  to  pay  the  Title  Company's  bill,  and  thereby  pro- 
cure dismissal  of  the  suit,  but  was  unable  to  procure  funds  for  the 
purpose;  that  about  March  11,  1922,  deponent  called  up  the  said 
Harry  S.  Kosch  on  the  telephone,  and  asked  him  as  to  the  amount  due 
the  Title  Guarantee  &  Trust  Company  in  the  matter  of  the  Rosenbach 
title,  and  was  informed  that  she  had  paid  the  Title  Company's  bill, 
amounting  to  $297.10,  with  costs;    and  that  on  or  about  March  27, 

1922,  deponent  forwarded  this  amount  to  the  said  Kosch  in  payment  of 
the  said  bill. 

He  further  states  that  deponent  now  realizes  that  in  accepting  the 
money  from  his  said  client  for  the  amount  of  the  Title  Company  bill 
he  was  under  a  personal  obligation  to  see  that  the  money  so  paid  to 
him  was  applied  for  the  purpose;  that  although,  as  hereinbefore  stated, 
deponent  considered  that  in  accepting  such  payment  from  Mrs.  Rosen- 
bach he  was  merely  anticipating  a  disbursement  to  be  made  by  him- 
self in  the  ordinary  course,  the  bill  would  have  been  paid  without  de- 
lay, and  all  of  the  difficulties  out  of  which  this  proceeding  arises  would 
have  been  avoided.  He  has  also  submitted  affidavits  of  three  attor- 
neys and  one  Justice  of  the  Supreme  Court  as  to  his  good  character. 

[1/2]  As  the  facts  are  admitted,  there  is  no  necessity  for  a  refer- 
ence. As  attorney  for  his  client  he  received  a  specific  sum  of  money 
to  be  paid  for  a  specific  purpose.  He  did  not  pay  it,  and  concededly 
converted  it  to  his  own  use,  and  his  client  thereafter  had  to  pay  the 
same  again,  with  the  costs  of  litigation  due  to  his  default.  It  was  not 
until  two  years  after  he  had  so  received  money  for  such  specific  pur- 
pose, and  after  proceedings  had  been  instituted  before  the  Association 
of  the  Bar,  that  he  made  restitution.  We  do  not  need  to  cite  the  num- 
erous decisions  made  by  this  court  for  the  proposition  that  the  con- 
version of  a  client's  money  is  a  most  serious  dereliction  of  an  attor- 
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n^/s  duty.  Such  conduct  is  a  breach  of  the  highest  trust  obligation^ 
and  one  which  tfie  court  cannot  pass  over.  Nor  is  it  necessary  to  re- 
peat that  disciplinary  proceedings  are  not  instituted  for  the  purpose  of 
collecting  debts,  but  to  determine  whether  an  officer  of  the  court  re- 
tains that  character  which  it  was  necessary  for  him  to  possess  at  the 
time  of  his  admission  to  the  bar,  and  which  he  must  preserve  during 
his  entire  niembership  of  that  bar.  It  is- equally  unnecessary  to  repeat 
that  restitution  after  proceedings  have  been  instituted  does  not  con- 
done or  wipe  out  the  offense.  The  respondent  claims  that  the  disinte- 
gration of  his  business  caused  by  his  service  in  the  army  in  the  late 
war  and  the  necessities  of  his  family  produced  a  financial  condition- 
which  was  responsible  for  the  result,  but  the  money  of  his  client  was 
received  long  after  he  had  been  discharged  from  tfie  army,  and  per- 
sonal or  family  financial  needs  do  not  excuse  breach  of  trust  in  the 
conversion  of  money  belonging  to  others. 

We  cannot  overlook  such  professional  misconduct,  and  the  respond- 
ent should  be  suspended  ifom  practice  for  two  years,  with  leave  to- 
apply  for  reinstatement  at  The  expiration  of  that  term,  upon  proof  of 
his  compliance  with  the  conditions  to  be  incorporated  in  the  order  to- 
be  entered  hereon.    Settle  order  on  notice.    All  concur. 


(201  App.  Div.  687) 

PEOPLE  V.  STERN. 

(Supreme  Ck)iirt,  Appellate  Division,  First  Department.    June  16,  1022.) 

1.  Criminal  law  ^=s>778 (5)— Instruction  placing  burden  of  proof  on  defendant 

to  establish  plea  of  self-defense  held  erroneous. 

In  a  prosecution  for  manslaughter,  in  which  the  defendant  admitted 
the  killing,  but  pleaded  self-defense,  it  was  error  to  charge  that  he  must 
show  reasonable  ground  for  apprehending  a  design  to  take  his  Ufe  or  to 
rob  him  of  his  property  as  a  part  of  the  defense  that  he  was  Justified  in 
committing  the  homicide,  for  the  effect  of  such  charge  was  to  place  the 
burden  of  proof  on  the  defendant  to  establish  his  plea  of  self-defense. 

2.  Homicide  ^=>I5I  (3)— Burden  of  proving  self-defense  Is  not  on  defendant,  but 

he  must  produce  the  proof  on  which  he  relies. 

While  the  burden  of  proof  is  not  on  the  defendant  to  show  self-de- 
fense, it  is  his  duty  to  produce  the  proof  which  he  relies  on  as  showing  hi» 
defense. 

3.  Criminal  law  €s»808— Charge  In  language  of  Judicial  opinion  disapproved. 

Charging  the  jury  in  the  language  of  a  judicial  opinion  in  another  case^ 
or  any  adaptation  therefrom,  is  Improper,  unless  it  is  strictly  appUcable 
to  the  exact  question  which  is  being  presented  to  the  jury,  and  is  not 
in  danger  of  being  misinterpreted  by  them,  or  is  made  applicable  by  prop- 
er qualification  and  explanation. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

William  Stem  was  convicted  of  the  crime  of  manslaughter  in  the 
first  degree,  and  he  appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE. 
and  GREENBAUM,  JJ. 

Wing  &  Wing,  of  New  York  City  (Arthur  K.  Wing,  of  New  York^ 
City,  of  counsel,  and  Theodore  H.  Lord  and  George  S.  Wing,  both  of 
New  York  City,  on  the  brief),  for  appellant. 
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Joab  H.  Banton,  Dist  Atty.,  of  New  York  City  (Robert  D.  Petty, 
Deputy  Asst  Dist  Atty.,  of  New  York  City,. of  counsel),  for  the  Peo- 
ple, ft  . 

DOWLING,  J.  On  October  12,  1920,  at  about  5 :30  p.  m.,  in  or 
near  the  building  108  West  Thirty-Ninth  street,  borough  of  Man- 
hattan, city  of  New  York,  Paul  Boittano  was  shot  and  killed  by  the 
defendant.  The  prosecution  was  unable  to  produce  any  eyewitness  of 
the  actual  shooting,  which  took  place  when  deceased  and  defendant 
were  alone.  The  prosecution  produced  testimony  tending  to  show 
that  they  had  quarreled  and  come  to  blows  shortly  before  the  acci- 
dent, in  a  controversy  arising  over  the  sale  of  whisky.  The  defendant, 
who  was  a  jewelry  salesman,  carrying  on  his  person  jewelry  of  con- 
siderable, value,  to  be  sold  on  consignment,  claimed  that  he  had  shot 
defendant  in  the  hallway  of  the  building  in  question  while  resisting  a 
"hold-up,"  or  effort  to  rob  him. 

It  is  not  necessary  to  review  the  evidence,  which  was  sufficient  to 
warrant  the  verdict  of  the  jury.  But  there  is  one  assignment  of  error 
in  the  charge  of  the  learned  trial  court  which  is  urged  as  requiring  a 
reversal.  The  defendant  admitted  that  he  had  shot  and  killed  deceased, 
but  claimed  that  the  killing  was  in  self-defense.  That  was  the  real 
issue  in  the  case.  The  court,  after  preliminary  instructions,  including 
the  statement  that  the  burden  of  proving  defendant's  guilt  was  on  the 
prosecution,  told  the  jury  that  certain  safeguards  were  thrown  around 
the  defendant,  and  that — 

"The  first  of  those  is  that  the  defendant  la  presumed  to  be  Innocent  until 
his  guilt  is  proven  to  your  satisfaction  beyond  a  reasonable  doubt  Now,  let 
me  see  if  I  can  put  that  in  another  way.  It  means  this:  It  means  that,  under 
our  forms  of  law,  a  defendant  is  not  required  to  prove  his  innocence.  The 
burden  of  proving  his  gruilt  remains  upon  the  prosecution,  the  people  of  the 
state  of  New  York,  represented  by  th^  district  attorney.  And  they  must  go  a 
step  further  in  the  matter  of  proving  it,  and  they  must  prove  it  beyond  a  rea- 
sonable doubt*' 

[1,  2]  He  then  adequately  and  fairly  charged  the  jury  upon  the  sub- 
ject of  reasonable  doubt  and  the  credibility  of  witnesses,  including 
that  of  defendant,  in  view  of  his  prior  conviction  of  crime,  the  various 
degrees  of  homicide.    He  then  said : 

''The  next  subdivision  of  homicide  is  Justifiable  homicide.  That  is  the  kind 
of  homicide  which  the  defendant  says  he  committed.  Homicide  is  justifiable 
when  committed  in  the  lawful  defense  of  the  slayer,  when  there  is  reasonable 
ground  to  apprehend  a  design  on  the  part  of  the  person  slain  to  do  some  great 
personal  injury  to  the  slayer,  and  there  is  imminent  danger  of  such  design  be- 
ing accomplished.  So  that  the  law  says  that  the  klUing  of  a  human  being  is 
Justifiable  when  the  person  killed  is  slain  in  the  lawful  defense  of  the  slayer, 
when  there  is  reasonable  ground  upon  the  part  of  the  slayer,  the  man  who 
kiUs,  to  apprehend  a  design  on  the  part  of  the  person  slain  to  commit  a  felony, 
or  to  do  some  great  personal  injury  to  the  slayer.  Then  the  law  goes  on  to 
state  further:  'And  when  there  is  imminent  danger* — that  is,  immediate  dan- 
ger— 'of  such  design  being  accomplished.' 

"Now,  there  is.  one  other  provision  of  law  which  applies  to  what  is  called 
common-law  self-defense.  'An  act,  otherwise  criminal,  is  justifiable,  when  it 
is  done  to  protect  the  person  committing  it,  or  another  whom  he  is  bound  to 
protect,  from  inevitable  and  irreparable  injury,  and  the  injury  could  only  be 
prevented  by  the  act,  nothing  more  being  done  than  is  necessary  to  prevent  the 
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Injury/  "Before  a  party  can  justify  tbe  taking  of  life  In  self-defense,  lie  mnst 
show  that  there  was  reasonable  ground  for  believing  that  be  was  in  great 
peril,  and  that  the  killing  *was  necessary  for  his  escape,  and  that  no  other 
safe  means  was  open  to  him/  The  law  further  providft:  When  one  believes 
himself  about  to  be  attacked  by  another,  and  to  receive  great  bodily  injury,  it 
it  his  duty  to  avoid  the  attack,  if  it  is  in  his  power  to  do  so,  and  the  ris^t  of 
attack,  for  the  purpose  of  self-defense,  does  not  arise  until  he  has  done  every- 
thing in  his  power  to  avoid  its  necessity. 

"The  Court  of  Appeals,  upon  this  question  of  self-defense,  upon  this  question 
of  the  resistance  of  attack  upon  tbe  person  or  property,  says  thl&:  *Wben  one 
who  is  without  fault  himself  is  attacked  by  another  in  such  a  manner  and 
under  such  circumstances  as  to  furnish  reasonable  ground  for  apprehending 
a  design  to  take  away  his  life,  or  to  do  him  some  great  bodily  injury,  and 
there  is  reasonable  ground  for  believing  the  danger  imminent,  he  may  safely 
act  upon  appearances  and  kill  the  assailant,  if  that  be  necessary  to  avoid  the 
apprehended  danger,  and  the  killing  will  be  Justifiable,  although  it  may  turn 
out  that  the  appearances  were  false,  and  that  thpre  was,  in  fact,  neither  design 
to  do  him  serious  injury,  nor  that  it  would  be  done/ 

"But  the  Court  of  Appeals  also  said:  ^Before  one  can  justify  the  taking  of 
life  In  self-defense,  he  must  show  that  there  was  reasonable  ground  for  beiiev«- 
ing  that  he  was  in  great  peril,  and  that  the  killing  was  necessary  for  his  es- 
cape, and  that  no  other  safe  means  of  escape  was  open  to  him.' " 

The  learned  court  then  defined  premeditation  and  deliberation,  and 
concluded  by  warning  the  jury  of  their  duty  to  decide  the  case  solely 
upon  the  facts.  Supplementing  this,  he,  in  response  to  a  requjcst  from 
defendant's  attorney,  charged  them  very  satisfactorily  as  to  the  mean- 
ing and  effect  of  circumstantial  evidence.    Then  ensued  the  following: 

"Mr.  Fallon:  •  •  •  Now,  in  the  course  of  your  charge,  I  think  you 
stated  that  the  defendant  must  show  that  he  was  justified  in  tbe  killing,  be- 
fore he  can  establish  a  justifiable  killing  in  self-defense,  or  in  the  protection 
of  his  property.  Now  I  ask  your  honor  to  charge  the  Jury  that  it  is  incum- 
bent upon  the  defendant  to  prove  nothing;  that  the  people  must  prove  afDrma- 
tively,  and  beyond  reasonable  doubt,  that  the  defendant  did  not  fire  in  self- 
defense,  or  in  the  protection  of  his  property. 

"The  Court:  The  burden  of  proving  the  defendant  guilty  always  rests  upon 
the  people.  But,  where  the  defendant  raises  the  defense  of  justifiable  homi- 
cide, the  law  is,  as  I  have  charged  you,  and  I  will  charge  you  again,  that  the 
defendant  must  show  that  he  had  reasonable  ground  for  apprehending  a  de- 
sign to  take  his  life,  or  to  rob  him  of  his  property,  as  part  of  his  defense  that 
he  was  justified  in  killing  the  man  who  was  killed. 

"Mr.  Fallon:  I  except  to  that  portion  of  your  honor's  charge  in  whidi  yon 
say  he  must  prove  anything,  and  I  ask  your  honor  to  charge  that  they  must  be 
satifled  beyond  any  reasonable  doubt,  after  considering  the  people's  case  and 
the  defendant's  case,  beyond  reasonable  doubt,  that  it  was  not  done  in  self- 
defense,  or  in  the  protection  of  his  property.  That  is  substantially  the  same 
request  formulated  somewhat  differently. 

"The  Court:  I  do  not  understand  that  request.    Please  repeat  it 

"Mr.  Fallon:  I  ask  your  honor  to  charge  the  jury  that  the  people  must  af- 
firmatively prove  every  portion  of  their  case — I  will  repeat  that  to  make  it 
dearer — I  ask  your  honor  to  charge  the  jury  that  it  is  unnecessary  for  the  de- 
fendant to  show  anything  in  making  out  a  case  of  self-defense ;  that  the  case 
of  self-defense  must  be  established,  not  by  the  defendant  but  against  the  de* 
fendant,  beyond  a  reasonable  doubt,  before  a  verdict  of  guilty  can  be  brought  in. 

"The  Court:    I  decline  to  charge  in  the  language  requested. 

"Mr.  Fallon:    May  I  respectfully  except?    And  that  is  all." 

The  charge  of  the  learned  trial  court  that  the  defendant  must  show 
that  he  was  justified  in  the  killing,  before  he  can  establish  a  justifiable 
killing  in  self-defense,  or  in  the  protection  of  his  property,  is  almost 
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in  the  language  of  People  v.  Johnson,  139  N.  Y.  358,  wherein  it  was 
said  at  page  363,  34  N.  E.  920,  922 : 

"Besides,  before  one  can  justify  the  taking  of  life  in  self-defense,  he  must 
show  that  there  was  reasonable  grounds  for  believing  that  he  was  in  great 
peril,  and  that  the  killing  was  necessary  for  his  escape  from  the  peril,  and  that 
no  other  safe  means  of  escape  was  open  to  him.  Penal  Code,  f  205  [now  Penal 
I^w.  S  1055],  Shorter  v  People,  2  N.  Y.  105;  People  v.  SuUlvan,'?  N.  Y.  306; 
People  V.  Carlton,  115  N.  Y.  618." 

In  that  case  one  convict  at  Auburn  State  Prison  had  murdered  an- 
other, and  the  court  said  in  its  opinion  that  *'the  pretense  of  self-de- 
fense has^'not  a  shadow  of  satisfactory  evidence  to  rest  on/'  The  lan- 
guage above  quoted  had  reference  to  a  request  to  charge : 

'rrbat,  if  Johnson  believed  that  the  only  way  for  him  to  defend  himself 
when  he  broke  away  from  the  officers  there  at  the  head  of  the  stairs  was  to 
use  his  knife,  he  was  Justified  in  doing  so,  and  tliat  he  was  not  called  upon  to 
attenpt  escape." 

In  People  v.  Constantino,  153  N.  Y.  24,  47  N.  E.  37,  where  People 
V.  Johnson  was  cited  with  approval,  it  was  in  connection  with  the  state- 
ment in  the  opinion  153  N.  Y.  at  page  31, 47  N.  E.  39),  that — 

"Under  the  evidence  in  this  case,  the  question  whether  the  defendant  was 
acting  in  self-defense  when  he  shot  the  decedent  was  manifestly  a  question  of 
fact  for  the  Jury." 

In  neither  of  these  cases  was  the  question  of  the  burden  of  proof  in- 
volved or  .referred  to,  so  far  as  concerns  tfie  point  now  raised.  The 
language  used  in  the  Johnson  Case,  as  I  view  it,  means  no  .more  than 
that,  where  the  facts  upon  which  the  claim  of  self-defense  are  based 
do  not  appear  upon  the  case  for  the  people,  it  is  the  duty  of  the  de- 
fendant to  go  forward  with  such  proof  in  order  that  the  issue  mav  be 
presented,  and  in  this  sense  only  must  it  be  shown  that  he  had  reason- 
able grounds  to  believe  that  he  was  in  great  peril,  and  that  the  killing 
was  necessary  for  his  escape,  or  that  he  was  actually  resisting  an  at- 
tempt to  commit  a  felony  upon  him.  But  in  either  event,  whether  the 
evidence  tending  to  show  justification  appears  from  the  case  for  the 
people  or  from  the  ca^e  of  the  defendant,  the  burden  still  remains 
upon  the  people  to  show  the  guilt  of  the  accused  beyond  a  reasonable 
doubt. 

The  rule,  it  seems  to  me,  is  clearly  stated  in  People  v.  Downs,  123 
N.  Y.  558,  25  N.  E.  988,  wherein  an  order  of  the  General  Term,  Su- 
preme Court,  Third  Department  (56  Hun,  5,  8  N.  Y.  Supp.  521),  re- 
versing a  conviction  of  manslaughter  in  the  first  degree,  was  affirmed. 
After  stating  the  issues  of  fact  in  the  case  the  court  said  123  N.  Y.  at 
page  564, 25  N.  E.  989)  : 

"It  is  obvious  that  in  their  consideration  of  these  questions  very  much  would 
depend  on  the  charge  of  the  court  as  to  the  burden  of  proof,  and  the  operation 
and  extent  of  the  rule  relating  to  a  reasonable  doubt.  That  such  doubts  might 
easily  arise  in  many  and  different  directions  is  quite  apparent  from  the  facts 
to  which  we  have  adverted.  Take,  for  example,  the  prisoner's  statement  that 
the  pistol  exploded  in  a  fight  between  him  and  Logan  and  without  his  con- 
fldoos  act  If  that  be  true,  while  there  was  a  homicide,  there  was  no  crime, 
for  the  kiUing  wonld  become  merely  an  accident  or  misadventure.  If  now 
the  burden  is  upon  the  prisoner  to  satisfy  the  jury  of  that  fact,  and  xm* 
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less  they  are  80  satisfled  they  mnst  deem  the  homicide  intentional*  a  verdict  of 
guilty  might  easily  result  But  if  that  burden  is  not  upon  the  prisoner,  If  the 
Jury  are  told  that  it  remains  with  the  prosecution,  that  if  the  evidence  leaves 
In  their  minds  a  reasonable  doubt  whether  the  killing  may  not  have  been  an 
accident  or  misadventure,  the  prisoner  must  have  the  benefit  of  the  doubt* 
because  it  goes  directly  to  the  vital  elements  of  the  people's  case,  and  leaves 
it  uncertain  whether  a  crime  has  been  committed  at  all,  the  verdict  of  the  jury 
might  be  entirely  different  A  similar  result  might  attend  a  defense  of  justi- 
fiable homicide,  and  so  the  question  of  the  burden  of  proof  and  the  scope  and 
effect  of  a  reasonable  doubt  became  in  the  case  at  bar  of  very  great  importance. 
We  have  decided  so  rec^itly  as  to  make  further  citation  needless  that  the  rule 
that  in  criminal  cases  the  defendant  is  entitled  to  the  benefit  of  a  reasonable 
doubt  applies  not  only  to  the  case  as  made  by.  the  prosecution,  but  to  any  de- 
fense interposed  (People  v.  tRiordan,  117  N.  Y.  71)  ;  and  we  had  earlier  held 
under  the  statute  defining  the  different  classes  of  homicide  that  whether  it  waa 
murder  or  manslaughter  in  one  of  the  degrees,  or  justifiable  or  excusable,  and 
so  no  crime  at  all,  depended  upon  the  intention  and  circumstances  of  its  per- 
petration, and,  therefore,  mere  proof  of  the  killing  raised  no  legal  implication 
of  the  crime  of  murder  (Stokes  v.  People,  53  N.  Y.  177).  I  think  the  charge 
in  this  case  ran  counter  to  these  rales,  and  was  calculated  to  impress  upon  the 
jury  a  conviction  that  proof  of  the  homicide  carried  with  it  a  legal  implication 
of  crime,  which  shifted  the  burden  of  proof  upon  the  prisoner,  and  required 
him  to  satisfy  the  jury  that  the  killing  was  either  justifiable  or  excusable  at 
the  peril  of  a  conviction  if  he  should  fail  in  his  attempt" 

The  court  then  quoted  the  charge  of  the  trial  judge  as  follows : 

"Now  it  la  for  you  to  say  to  which  one  of  these  classes  of  crime  this  evidence 
pointSL  Here  has  been  a  homicide;  here  has  been  a  human  life  taken.  It 
becomeisi  a  serious  question  as  to  whether  or  not  a  man  shall  execute  the  law 
or  execute  vengeance  upon  his  fellow.  If  he  does,  be  must  do  it  at  the  peril 
of  either  boing  puni&ihed  for  it,  or  being  able  to  excuse  himself  when  called 
upon  to  answer  to  the. wrong  within  one  of  the  excuses  that  is  fixed  and  given 
in  the  law.  If  he  is  not,  he  must  be  found  guilty  of  one  or  the  other  of  the 
crimes  whidi  are  imputed  to  him  by  reason  of  the  homidde." 

The  Court  of  Appeals  proceeded  to  say  (123  N.  Y.  at  page  565,  25 

N.  E.  989) : 

''A  jury  could  hardly  fail  to  understand  from  this  language  that  a  homicide, 
the  fact  of  a  human  life  taken,  involved  a  legal  implication  of  murder,  which 
must  compel  a  verdict  of  guilty,  unless  the  prisoner  is*  able  to  excuse-  himself 
within  the  statutory  definitions.  If  there  was  room  to  doubt  about  the  mean- 
ing it  became  plainer  from  what  followed.  The  learned  judge  added:  *If  you 
reach  the  conclusion  that  he  was  justified  in  taking  the  life  of  tills  man  within 
the  definitions  given  in  the  books — not  within  any  notions  of  your  own,  but  with« 
in  the  definitions  given  in  the  law— if  you  reach  the  conclusion  that  he  was  justi- 
fied, then  your  verdict  will  be  one  of  acquittaL'  Here  the  same  idea  is  con- 
veyed in  another  form  To  acquit  the  jury  must  'reach  the  conclusion'  that  a 
justification  has  been  established." 

It  is  to  be  noted  that  in  the  Downs  Case,  as  the  court  remarked  ( 123 
N.  Y.  at  page  567,  25  N.  E.  980),  the  trial  court  had  repeatedly  re- 
ferred to  the  rule  that  the  guilt  of  the  prisoner  must  be  established  be- 
yond a  reasonable  doubt,  but  at  none  of  these  times  had  it  been  charged 
that  this  had  reference  to  the  defense  of  justification  or  excuse,  nor 
did  it  indicate  that  a  reasonable  doubt  would  operate  in  the  prisoner's 
favor  beyond  the  case  made  by  the  prosecution.  In  People  v.  Rior- 
dan,  117  N.  Y.  71,  at  page  73,  22  N.  E.  455,  the  court  said: 

"The  rule  that  in  criminal  cases  the  defendant  is  entitled  to  the  benefit  of  a 
reasonable  doubt  applies  not  only  to  the  case  as  made  by  the  prosecution,  but 
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to  any  defense  Interposed.  Stokes  y.  People,  53  N.  T.  164 ;  Brotberton  y.  Peo- 
ple, 75  N.  Y.  159;  O'Conndl  v.  People,  87  N.  X.  377 ;  People  v.  McCann,  16  N. 
T.  58.  The  defendant  on  the  trial  sought  to  establish  that  the  homicide  was 
committed  in  self-defense.  This  issue  was  tried  and  submitted  to  the  jury  as  a 
material  issue  In  the  case.  This  court  cannot  say  that  there  was  an  absence 
of  any  evidence  to  support  it.  The  court  In  its  charge  instructed  the  jury 
that  'the  defendant  in  a  criminal  action  is  always  presumed  to  be  innocent 
until  the  contrary  is  proved,  and  In  case  of  a  reasonable  doubt  whether  his 
gnilt  is  satisfactorily  shown,  he  is  entitled  to  an  acquittal.*  If  the  matter 
bad  been  left  here,  there  would  have  been  no  error.  The  charge  covered  a 
point  that  a  reasonable  doubt  upon  any  material  issue  was  to  operate  in  favor 
of  the  defendant 

**But  on  the  conclusion  of  the  main  charge  the  district  attorney  asked  the 
court  to  charge  'that  where  the  defendant  makes  a  claim  of  self-defense,  that 
the  homicide  was  committed  in  selfHlefense,  the  burden  of  establishing  the 
necessary  facts  to  avail  himself  of  that  defense  is  upon  the  defendant,'  and 
the  court  replied,  'I  think  I  have  already  charged  that,*  and  the  defendant  ex- 
cepted to  the  proposition  presented  by  the  prosecution  and  acceded  to  by  the 
eourt.  The  Court  then  said:  *I  charge  that,  whei«  a  defense  of  self -defense  is 
set  up,  in  the  l^al  term  the  burden  of  proof  is  upon  the  defendant  to  establish 
his  defense  beyond  a  reasonable  doubt'  The  district  attorney  then  said:  'I 
ask  the  court  to  withdraw  that  charge.  We  do  not  claim  that  the  burden  of 
proof  is  upon  the  defendant'  to  establish  the  defense  of  self-defense  beyond  a 
reasonable  doubt'  The  court  replied:  1  think  I  will  leave  it  as  it  is.'  Some 
time  later  in  the  proceedings  the  court  said:  'With  regard  to  that  portion  of 
the  charge  which  was  nmde  at  the  request  of  the  district  attorney,  the  court 
will  withdraw  what  it  said  to  the  jury  on  that  subject  and  wlU  charge  this, 
"He  must  make  his  defense  appear  to  the  jury,  availing  himself  of  all  the  evi- 
dence in  the  case  on  either  side ;" '  and  to  this  also  the  defendant  excepted.  It 
is  claimed  that  by  this  the  court  withdrew  the  prior  instruction  that  the  de- 
fendant must  establish  his  defense  beyond  a  reasonable  doubt. 

"It  will  be  observed  that  the  court  withdrew  what  had  been  diarged  'at 
the  request*  of  the  prosecution,  and  that  request  related  only  to  the  burden  of 
proof  on  the  issue  of  self-defense,  and  not  to  the  question  whether  such  de- 
fense nrast  be  established  beyond  a  reasonable  doubt  If  the  court  intended 
to  go  further  and  withdraw  what  had  been  said  on  that  subject,  the  language 
was  equivocal  and  might  easily  have  been  misunderstood  by  the  jury.  But  the 
subsequent  refusal  of  the  court  to  charge  a  proposition  submitted  by  the  de- 
fendant seems  to  make  It  clear  that  the  court  did  not  intend  to  withdraw 
what  had  been  said  on  the  subject  of  reasonable  doubt  The  court  was  asked 
to  charge  'that  if  on  all  the  evidence  there  Is  reasonable  doubt  as  to  whether 
at  the  time  when  the  defendant  fired  the  shots  he  was  in  danger  of  great 
bodily  harm,  and  as  to  whether  there  was  reascmable  ground  to  apprehend 
such  Injury,  that  the  defendant  is  oititled  to  the  benefit  of  the  doubt'  and  the 
court  •declined  to  charge  in  that  form,'  and  the  defendant  excepted.  There 
had  been  no  charge  upon  this  subject  except  as  before  stated.  We  concur  In 
the  opinion  of  the  General  Term  that  for  the  error  of  the  charge  the  convic- 
tion should  be  set  aside." 

Sec,  also.  People  v.  Cassata,  6  App.  Div.  386,  39  N.  Y.  Supp.  641 ; 
People  V.  Shanley,  49  App.  Div.  56,  63  N.  Y,  Supp.  449;  People  v. 
Cantor,  71  App.  Div.  185,  75  N.  Y.  Supp.  688. 

In  the  case  of  People  v.  McCarthy,  110  N.  Y.  309,  18  N.  E.  128, 
dted  by  respondent,  the  court  had  charged  the  >ury  that— ^ 

"The  defendant  attempts  to  justify  the  facts  of  killlhg.  It  is  for  the  d€^ 
ftodant  to  satisfy  you  that  if  you  find,  as  matter  of  fact  that  the  killing  was 
done  and  that  the  defendant  did  it,  that  he  was  justified  in  the  act" 

But,  at  the  request  of  defendant's  counsel,  he  also  charged: 

'•That  the  burden  of  proof  Is  upon  the  people  all  through;  that  the  defend- 
ant Is  not  obliged  to  satisfy  the  jttry  of  anything/' 
185N.Y.S.— 23 
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The  most  careful  i^eading  of  the  charge  of  the  learned  trial  court  in 
the  case  at  bar  leads  to  the  irresistible  conclusion  that  the  jury  must 
have  understood  that  the  burden  imposed  upon  the  defendant  of  show- 
ing that  he  had  been  justified  in  killing  deceased  carried  with  it  the 
burden  of  proof  to  that  effect.  This  is  accentuated  by  the  court's  re- 
fusal to  charge  as  requested  by  defendant's  counsel.  His  request  as 
originally  made  was  that  the  court  should  charge  that  the  jury  must  be 
satisfied  beyond  any  reasonable  doubt,  after  considering  the  people's 
case  and  the  defendant's  case,  that  the  killing  was  not  done  in  self- 
defense,  or  in  the  protection  of  his  property.  That  request  was  prop- 
er, but  the  court  asked  it  to  be  repeated,  and  this  time  it  was  changed 
to  a  request  that  a  charge  be  made  that  it  was  unnecessary  for  the  de- 
fendant to  show  anything  in  making  out  a  case  of  self-defense,  which 
lyiust  be  established,  not  by  defendant,  but  against  him,  beyond  a  rea- 
sonable doubt.  This  last  request  was  erroneous,  for  it  was  the  duty  of 
the  defendant  to  produce  the  proof  which  he  relied  on  as  showing 
self-defense.  But  the  denial  of  either  request  was  the  last  word  to  the 
jury,  and  must  have  left  them  still  more  convinced  that  the  bu'"den  of 
proof  of  establishing  the  defense  of  justification  was  on  the  defendant, 
and  that  the  burden  of  proof  rested  on  the  people  only  on  their  direct 
case,  and  not  as  to  such  defense. 

The  situation  is  analogous  to  that  in  the  Downs  Case,  supra,  where 
the  court  said  (123  N.  Y.  at  page  566,  25  N.  E.  989)  : 

"He  [defendant's  counsel]  asked  the  court  to  charge  'that  no  state  of  proof 
ever  changes  the  burden  of  proof ;  the  burden  remains  throughout  the  trial  up- 
on the  people;'  to  which  the  learned  judge  replied:  'I  decline  to  charge  it  in 
those  words.  I  qualify  it  by  saying  that  if  the  people  establish  the  homicide 
by  the  use  of  a  deadly  weapon  coina>itted  by  the  defendant  intentionally  and 
with  deliberation,  that  then  any  excuse  for  the  commission  of  that  crime  or 
the  commission  of  that  act  must  come  from  the  defendant*  The  understand- 
ing  of  the  Jury  of  the  position  of  the  court  was  quite  likely  to  be  that  the 
burden  did  not  always  rest  on  the  prosecution,  but  when  a  prima  facie  case 
of  murder  had  been  made  the  burden  shifted  to  the  defendant  who  sought 
to  excuse  or  justify.  And  this  is  in  precise  accord  with  the  previous  charge 
that,  where  a  homicide  was  shown  to  have  been  committed  by  the  prisoner,  he 
must  be  convicted  unless  he  Is  'able'  to  justify  or  excuse  the  act,  and  unless 
the  jury  'reach  the  conclusion'  that  there  Is  legal  excuse  or  justification.** 

Defendant  also  claims  that  error  was  committed  in  not  charging  the 
jury  as  to  the  application  of  the  second  subdivision  2  of  section  1055 
of  the  Penal  Law ;  but  no  request  was  made  for  any  charge  upon  the 
point,  nor  was  the  matter  ever  called  to  the  court's  attention. 

[3]  The  record  of  the  present  case  demonstrates  the  danger  of  using, 
in  a  charge  to  a  jury,  the  language  of  a  judicial  opinion  in  another 
case,  or  any  adaptation  thereof,  unless  it  is  strictly  applicable  to  the 
exact  question  which  is  being  presented  to  the  jury,  and  is  not  in  dan- 
ger of  being  misinterpreted  by  them,  or  is  made  applicable  by  proper 
qualification  and  explanation.  This  court  has  heretofore  called  atten- 
tion to  this  danger  by  the  opinion  of  Mr.  Justice  Page  in  Matter  of 
Eno's  Will,  196  App.  Div.  131,  166,  187  N.  Y.  Supp.  756,  781,  wherein 
he  said  that  "the  reading  of  excerpts  from  judicial  opinions  in  other 
cases  is  calculated  to  mislead  rather  than  help  the  jury/'  and  cited  the 
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case  of  Hood  v.  Hood,  25  Pa.  417,  422,  where  it  was  sUd  that  "judi- 
cial opinions  are  written  to  guide  jud^s,  not  juries." 

For  the  reasons  above  assigned,  the  judgment  of  conviction  should 
be  reversed  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered.    Settle  order  on  notice. 

CLARKE,  P.  J.,  and  SMITH,  PAGE  and  GREENB^UM,  JJ., 
concur. 


aiS  Mlic.  Bep.  041) 

la  re  YAKEU 

(Supreme  Court,  Albany  County.    May,  1922.) 

1.  Municipal  oorporations   ^s»l84(2)— Adnlnlstratlon  of  oath  orally  held  not  a 

eonplianee  with  etatutee  requiring  police  ofllcer  to  '"tile"  and  "subscribe"  oath. 

The  administration  of  an  oath  orally  to  a  police  ofDcer  held  not  a  com- 
lAiance  with  Const  art  23,  |  1,  requiring  offleer  lo  ''take  and  subacribe" 
the  described  oath.  Laws  1871.  a  637,  |  10,  requiring  p<Aice  otBcer  to 
'*take  and  file*'  the  required  oath,  and  Public  Officers  Law,  }  30,  subd.  7, 
providing  that  an  office  shall  be  vacant  on  the  offlcial's  refusal  or  neg* 
lect  "to  file"  his  official  oath,  since  the  word  ''file*'  means  to  deposit  in 
a  court  or  public  office  a  paper  or  document,  and  the  word  ''subscribe^ 
means  to  sign  with  one's  name. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  File;  Subscribe— Subscription.] 

2.  Manlolfai  oorporations  e=»i84(2)— Conrt  not  authorlxed  to  order  polloenian's 

oath  ftled  nnno  pro  tone  as  of  the  date  of  appointment 

A  policeman,  whose  oath  was  administered  orally,  as  shown  by  record 
made  in  the  police  book  of  the  village,  and  whose  office  was  subsequently 
declared  vacant  because  of  his  failure  to  subscribe  and  file  oath  of  office, 
.  as  required  by  Laws  1871,  c  637,  S  10,  Public  Officers  Law*  S  30,.  subd.  7. 
and  Const,  art  13,  |  1,  was  not  entitled  to  a  nunc  pro  tunc  order  direct- 
ing the  filing  of  the  required  oath  as  of  the  date  of  his  appointment;  the 
court  having  no  power  to  make  such  order. 

3.  Cenrts  ^s»l  14— When  oonrt  Is  authorized  to  order  the  filing  of  a  paper  none 

pro  tune. 

The  filing  of  a  paper  nunc  pro  tunc  16  a  practice  peculiar  to  the  conduct 
of  Judicial  proceedings,  and  an  order  directing  the  filing  of  such  a  pajMsr 
nunc  pro  tunc  can  only  be  made  in  a  pending  action  or  proceeding,  or 
where  such  power  Is  given  to  the  court  by  law. 

In  the  matter  of  the  application  of  George  J.  Yakd  for  an  order  di- 
recting the  filing  of  his  oath  of  office  with  the  Secretary  of  the  Police 
Board  of  the  Village  of  Green  Island  as  of  March  4.  1922.    Denied. 

Frank  H.  Deal,  of  Troy,  for  petitioner. 

Kenneth  S.  MacAffer,  of  Green  Island,  for  Lockley  and  the  motion. 

Bertram  P.  Kavanagh,  of  Troy  (William  T»  Byrne,  of  Albany,  of 
counsel),  for  Wilson  and  McCarthy,  opposed. 

ROSCH,  J.  It  appears  that  on  the  4th  day  of  March,  1922,  the  pe^ 
titioner  was  appointed  a  policeman  of  the  village  of  Green.  Island  by 
the  police  board,  and  on  that  day  took  the  constitutional  oath  of  office, 
which  was  administered  by  William  E.  Silcocks,  the  then  president  of 
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the  village  arid  president  of  the  police  board.  After  the  taking  of  the 
oath,  which  was  administered  orally,  the  following  record  was  made  in 
the  police  book  of  the  village : 

"Mardi  4,  1922. 
"George  J.  Yakel,  having  been  duly  appointed  a  patrolman  by  the  board  of 
police  commissioners,  was  this  day  sworn  in  by  me  and  ordered  to  report  at 
10  a.  m^  march  5/22,  to  Captain  Elliot  for  assignment  for  dnty. 

**W.  B.  Silcocks,  Village  President 

There  is  no  claim  that  any  oath  was  subscribed  or  filed,  and,  on  the 
other  hand,  there  is  no  question  but  that  the  oath  was  administered 
orally.  Upon  the  argument  of  the  application  it  was  conceded  by  the 
attorneys  appearing  and  presenting  the  matter  that  the  questions  to  be 
determined  were,  first,  whether  such  procedure  was  a  substantial  com- 
pliance with  the  law ;  and,  second,  whether  this  court  could  direct  the 
filing  of  a  written  and  subscribed  oath  nunc  pro  tunc  as  of  March  4, 
1922. 

From  March  4,  1922,  until  about  April  6,  1922,  the  petitioner  acted 
as  a  police  officer,  and  on  that  day  was  informed  by  the  president  of  the 
police  board,  Frank  A.  Wilson,  that  on  account  of  the  failure  of  peti- 
tioner to  file  his  oath  the  office  had  been  declared  vacant.  Petitioner 
subsequently  surrendered  his  badge,  as  he  claims,  under  protest.  On 
April  7th  the  petitioner  signed  a  constitutional  oath  of  office  and  swore 
to  it  on  that  day  before  a  notary  public  Such  oath  he  asks  that  this 
court  order  filed  as  of  March  4,.  1922. 

Chapter  637  of  the  Laws  of  1871,  entitled  "An  act  to  provide  for 
the  appointment  of  police  commissioners  in  the  village  of  Green  Island, 
Albany  county,  and  to  establish  a  police  force  therein,"  by  section  10 
thereof  provides  as  follows : 

'*The  said  chief  of  police,  and  each  policeman,  before  he  enters  upon  the 
discharge  of  his  duties,  shall  take  and  file  with  the  secretary  of  the  hoard  of 
police  the  constitutional  oath  of  office.'* 

Subdivision  7  of  section  30  of  the  PubHc  Officers  Law  (ConsoL 

Laws,  c.  47)  provides  that  an  office  shall  be  vacant  upon  official's — 

"  •  ♦  •  refusal  or  neglect  to  file  his  official  oath  or  undertaking,  if  one  is 
required,  before  or  within  fifteen  days  after  the  commencement  of  the  term 
of  office  for  which  he  is  chosen,  if  an  elective  office,  or  if  an  appointive  office, 
within  fifteen  days  after  notice  of  his  appointment,  or  within  fifteen  days  after 
the  commencement  of  such  term ;  or  to  file  a  renewal  undertaking  within  the 
time  required  by  law,  or  if  no  time  be  so  specified,  within  flfteoi  days  after 
notice  to  him  in  pursuance  of  law,  that  such  renewal  undertaking  is  required. 
When  a  new  office  or  an  additional  incumbent  of  an  existing  office  shall  be 
created,  such  office  shall,  for  the  purposes  of  an  appointment  or  election,  be 
vacant  from  the  date  of  its  creation,  until  it  shall  be  filled  by  election  or  i^ 
pointment." 

Section  1  of  article  13  of  the  Constitution  of  the  state  provides  the 
form  of  the  constitutional  oath  of  office,  and  provides  that  legislative 
and  judicial  officers,  except  such  inferior  officers  as  shall  be  by  law 
exempted,  shall  before  they  enter  on  the  duties  of  their  respective 
offices  take  and  subscribe  the  oath  prescribed  therein. 

[1}  The  provision  of  law  applicable  to  the  village  of  Green  Island 
provides  that  the  police  officer  shall  "take  and  file*^  the  constitutional 
oath  of  office.    The  Public  Officers  Law  provides  that  office  shall  be 
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vacant  upon  refusal  or  neglect  "to  file"  official  oath.  The  Constitution 
provides  that  an  official  shall  "take  and  subscribe"  the  oath.  The  words 
"file"  and  "subscribe"  have  well-defined  meaning.  To  file  means,  in 
law,  to  deposit  in  a  court  or  public  office  a  paper  or  document.  Sub- 
scribe means  to  sign  with  one's  name.  The  purpose  of  filing  is  that 
there  shall  be  a  permanent  preservation  of  the  thing  so  delivered  and 
received  that  it  may  become  a  part  of  the  public  record.  The  purpose 
of  subscribing  is  tluit  the  official  consent  cannot  be  questioned  and  that 
he  shall  be  bound  unequivocally  by  his  oath. 

The' petitioner  failed  to  comply  with  the  provisions  of  law  required 
in  that  he  failed  to  "take,  file,  and  subscribe"  his  oath  of  office. 
People  ex  rel.  Walton  v.  Hicks,  173  App.  Div.  338,  158  N.  Y.  Supp. 

757,  affirmed  221  N.  Y.  503,  116  N.  E.  1069.  Justice  Howard,  in  the 
opinion  in  the  Walton  Case,  173  App.  Div.  at  page  341, 158  N.  Y.  Supp. 

758,  referring  to  the  provisions  of  the  Public  Officers  Lafw  quoted, 
states: 

"This  Btatate  Is  empbatic  and  nnequiyocal.  It  does  not  seem  possible  that 
It  can  be  mIsnnderBtood.  In  case  a  person  appointed  to  office  neglects  to  file 
his  official  oath  within  16  days  after  notice  of  appointment  or  within  15  days 
after  the  oommencement  of  the  term  of  <^ce,  the  office  becomes  vacant,  ipso 
facto.  That  la  all  there  is  to  it  No  Judicial  procedure  is  necessary;  no 
notice  Is  necessary;  nothing  is  necessary.  The  office  is  vacant,  as  much  so  as 
though  the  appointee  were  dead ;  there  is  no  incumbent,  and  the  vacancy  may 
be  filled  by  the  proper  appointive  power." 

The  counsel  for  the  petitioner  seeks  to  distin^ish  the  Walton  Case, 
and  insists  that  it  was  a  quo  warranto  proceeding,  and  should  not  be 
controlling.  The  concise  and  forceful  language  of  the  learned  justice 
is,  however,  conclusive  in  its  statement  that  the  failure  to  file  the  oath 
causes  a  vacancy,  ipso  facto.  Such  is  the  situation  in  the  case  under 
consideration.  The  filing  and  subscribing  of  the  oath  is  more  than  a 
mere  ministerial  act.  If  the  officer  taking  the  oath  had  failed  to  sub- 
scribe the  jurat,  or  had  failed  to  properly  file  the  oath,  the  court,  upon 
a  proper  ap^plication,  would  require  such  act  to  be  done.  Such,  how- 
ever, is  not  the  question  presented  here.  Here  the  petitioner  did  not 
do  two  of  the  very  acts  required  of  him — subscribe  his  oath  of  office 
and  file  his  oath  of  office.  There  was  no  compliance  with  the  law. 
People  ex  rd.  Preston  v.  Keator,  169  App.  Div.  368,  154  N.  Y.  Supp. 
1007. 

[2, 81  Tt  IS  a  very  serious  question  whether  this  court  has  power  to 
grant  the  relief  sought  under  any  circumstances.  There  was  no  delay 
of^  an  officer  of  the  *court  in  doing  any  ministerial  act,  or  any  delay 
arismg  from  the  act  of  the  court.  No  right  is  reserved  by  any  statute 
to  the  court  to  order  the  filing  of  an  oath  of  office  nunc  pro  tunc.  The 
filing  of  a  paper  nunc  pro  tunc  is  a  practice  peculiar  to  the  conduct  of 
judicial  proceedings.  A  proceeding  to  file  a  paper  incident  to  an  official 
position  nunc  pro  tunc,  where  such  proceeding  is  started  for  that  sole 
purpose,  is  something  novel,  and  there  appears  to  be  no  precedent  for 
it  Such  an  order  can  only  be  made  in  an  action  or  proceeding  pending, 
or  where  such  power  is  given  by  law. 

The  motion  is  denied,  without  costs.    Ordered  accordingly* 
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It  re  MOSEa. 

(Supreme  Court,  Appellate  Division,  First  Department    July  14,  1922.| 

1.  Attorney  and  client  ^s»44(l)-*RepreseBting  parties  entitled  to  dietribution  of 

condemnation  award  for  land  on  wliich  attorney's  wife  lieid  tax  lien  Is  unpro- 
fessional. 

An  attorney  whose  wife  held  a  tax  lien  against  an  award  for'  condem- 
nation of  the  premises  was  guilty  of  unprofessional  oondu<ft  in  repre- 
senting as  attorney  some  of  the  heirs  entitled  to  distribution  of  the  award, 
while  at  the  same  time  prosecuting  an  action  in  his  wife's  name  to  fore- 
close the  tax  lien,  though  the  foreclosure  action  was  nominally  in  the 
hands  of  another  attorney,  since  the  interests  of  the  attorney  in  such 
proceedings  were  inconsistent  with  the  interests  of  his  clients. 

2.  Attorney  and  client  ^=:»42— Aflldavit  stating  commttteo  had  "found^  oharges 

untrue  held  mlsoonduot  by  attorney. 

Where  charges  against  an  attorney,  made  by  a  Justice  of-  the  Supr^ne 
Court  before  whom  he  had  appeared,  were  under  investigation  by  a 
committee  of  Association  of  the  Bar,  which  had  not  made  any  findings 
with  reference  thereto,  an  affidavit  by  the  attorney  in  another  case,  stat- 
ing that  the  Justice's  criticisms  had  been  investigated  by  the  committee 
-  and  they  had  found  the  charges  untrue,  was  unprofessional  conduct  by 
the  attorney,  notwithstanding  his  claim  that  he  used  the  word  **found" 
in  such  affidavit  in  its  dictionary  sense  of  ''ascertained"  or  "discovered," 
not  in  its  legal  sense,  sUice  an  attorney  should  know  that  a  legal  term, 
used  by  him  in  a  legal  paper,  would'  be  construed  in  its  legal  sense. 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar  of 
the  City  of  New  York  against  G.  Arnold  Moses,  an  attorn^.  Respond- 
ent suspended  from  practice  for  six  months. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWNING, 
PAGE,  and  MERRELL,  JJ. 

Einar  Chrystie,  of  New  York  City  (Carleton  Sprague  Cooke,  of  New 
York  City,  on  the  brief),  for  petitioner. 

George  F.  Allison,  of  New  York  City,  for  respondent 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  in  April, 
1887,  by  the  General  Term  of  the  Supreme  Court,  Second  Department, 
and  was  practicing  as  such  in  the  First  judicial  district  at  the  time  of 
the  commission  of  the  acts  complained  of. 

The  petition  alleges  that  respondent  has  been  guilty  of  misconduct  as 
an  attorney  at  .law.  The  first  charge  is  in  substance  that  an  assignment 
of  tax  lien  on  certain  premises  in  the  county  of  Bronx  was  pur- 
chased in  the  name  of  L.  Josephine  Mose%  respondent's  wife;  that, 
though  the  assignment  was  in  his  wife's  name,  respondent  nevertheless 
had  an  interest  therein,  and  the  ownership  thereof  was  subject  to  his 
control  and  management,  and,  under  these  circumstances,  the  respond- 
ent at  the  same  time  endeavored  to  represent  certain  of  the  owners  of 
the  award  and  land  affected  by  said  tax  lien.  The  learned  official  referee 
has  summarized  the  facts  as  follows : 

"I.  On  or  about  June  13,  1914,  a  taz  lien  was  purchased  in  the  name  of  1m 
Josephine  Moses,  wife  of  respondent. 

"II.  Prior  to  the  purchase  of  this  tax  lien,  the  city  had  awarded  damages 
to  unknown  owners  for  the  taking  of  part  of  the  land  affected  by  the  tax  lion. 

«s»For  other  cases  see  same  topic  A  KET-NUMBBR  in  mil  Key-Numbered  Dlsests  k  Indeou* 
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"ni.  Three  montba  after  the  tax  lien  was  imrchased  respondent  wrote  to  sev- 
eral  of  the  heirs  of  one  Greenwood,  In  whom  was  the  title  to  the  land  so  taken 
by  the  city,  soliciting  them  to  retain  himf  as  their  attorney  in  a  proceeding  for 
the  distribution  of  the  award  to  aniuu>wn  owners. 

"IV.  Some  of  the  heirs  of  Greenwood  retained  respondent,  and  in  about  a 
month  thereafter  (September,  1914)  he  commenced  proceedings  in  their  behalf 
for  the  dlstribatlon  of  the  award. 

**V.  In  the  following  January,  1916,  while  the  proceeding  for  the  distribution 
of  the  award  was  pending,  respondent  sent  to  attorneys  for  the  Greenwood 
beirs,  whom  he  did  not  ret>re8ent,  a  summons  and  complaint,  wherein  his  wife 
was  plaintiff  and  the  Greenwood  heirs  defendants^  in  an  action  to  foreclose 
the  tax  lien  held  In  her  name,  and  requested  from  the  attorneys  a  notice  of 
appearance. 

"VI.  The  complaint  was  prepared  by  respondent  on  one  of  his  printed  forms 
used  by  him  in  actions  of  siipilar  character.  His  printed  nante  as  attorney 
for  the  plaintiff  was  scratched,  and  the  name  of  John  H.  Rogan  Inserted,  and 
the  yerification  was  made  by  plaintiff  (the  wife)  before  respondent  as  commis- 
sioner of  deeda 

"VII.  In  ApriU  1915>  there  was  made  an  order  for  distribution  of  the  award 
to  unknown  own^ s,  and  subsequently  in  1915  respondent  served  notice  of  ap- 
pearance in  the  tax  lien  foreclosure  action  in  behalf  of  the  Greenwood  heirs. 

"VIII.  On  June  28, 191{i,  respondent  wrote  to  attorneys  for  other  Greenwood 
heirs^  saying:  'Main  thing  is  to  get  the  tax  lien  paid,  because  I  could  not  con- 
sent to  take  a  very  small  amount  and  release  the  whole  without  any  security. 
*  *  *  Will  you  agree  on  a  lump  sum  to  Mrs.  Moses  for  her  tax/  lien,  co^, 
interest,  and  a  sum  in  addition  for  costs  and  disbursements? '  He  also  sent 
to  the  attorneys  statement  of  costs  in  tax  lien  suit,  including  items  for  lien, 
costs,  allowances,  service  on  defendants,  satisfaction  piece,  discontinuance,  and 
disbursementa    fiogan,  the  attorney  of  record,  was  not  consulted, 

"IX.  The  attorneys  for  the  Greenwood  heirs  objected  to  this  statement  of 
costs,  etc.,  and  respondent  replied:  'I  do  not  propose  to  satisfy  my  tax  lien 
unconditionally,  without  payment  in  full,  including  compensation  for  my  serv< 
lees.' " 

It  further  appears  from  the  documentary  evidence  that  respondent 
assumed  charge  of  the  conduct  of  the  legal  transactions  on  behalf  of 
his  wife  and  Mr.  Rogan,  her  attorney,  before  he  had  been  asked  to  rep- 
resent some  of  the  Greenwood  heirs.  In  this  connection  attention  is 
directed  to  petitioner's  Exhibit  6  herein,  being  a  letter  or  notice  to  the 
bureau  of  awards,  signed  by  respondent ;  also  to  a  similar  letter  or  no- 
tice, Petitioner's  Exhibit  8,  signed  "Mrs.  I^,  Josephine  Moses  care  of 
J.  Arnold  Moses,  No.  38  Park  Row,. Manhattan,  New  York  City."  The 
notices  and  letters  were  dated  June  and  July,  1914,  respectively.  The 
learned  referee  further  reported  that  many  letters  written  by  the  re- 
spondent did  contain  false  and  tmtrue  statements  by  respondent,  so  ad- 
mitted by  him  on  the  witness  stand,  and  he  found  that,  under  all  the 
circumstances  of  this  proceeding,  the  making  of  the  false  statements 
above  referred  to  was  reprehensible  and  unprofessional  and  that  a 
thorough  inspection  of  the  documentary  evidence  indicates  oonclusively 
to  tiie  mind  of  the  referee  that  the  respondent's  chief  concern  during 
the  entire  series  of  transactions  was  his  own  and  his  wife's  interest 
rather  than  his  clients' ;  that  the  respondent  did  represent  conflicting  or 
adverse  interests ;  that  tfie  respondent's  conduct  in  su3i  representation 
of  conflicting  or  adverse  interests  was  improper  and  unethical. 

The  respondent's  acts  and  writings  during  the  transactions  here  in 
question  do  not  square  with  his  explanations  now,  but  rather  lend  color 
and  weight  to  the  inference  strongly  indicated  by  the  documentary  evi- 
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dence  as  a  whole,  namely,  that  in  each  instance  he  took  that  course  with 
the  affairs  and  interests  of  his  clients  among  the  Greenwood  hdrs  whic-h 
would  most  benefit  his  wife  and  himself ;  that  it  appears  that  the  whole 
course  of  action  is  apparently  that  of  an  acute,  experienced  lawyer, 
thoroughly  knowing  what  he  is  about;  that  nowhere  does  it  appear  that 
the  things  done  by  the  respondent  were  manifestly  adverse  to  his  own 
or  his  wife's  interests;  that  upon  the  principal  point  of  the  respondent's 
brief,  that  respondent's  course,  taken  altogether,*  really  was  for  the  best 
interests  of  his  clients,  the  referee  is  compelled  to  nnd  from  the  evi- 
dence that  such  is  not  the  case,  for  the  reason  that  the  dociunentary 
evidence  shows  beyond  question  that  respondent's  plan  of  procedure  in 
regard  to  the  transactions  involved  was  not  then  as  it  is  now  claimed 
to  have  been ;  the  documentary  evidence  on  this  point  is  altogether  too 
clear  and  conclusive ;  and  he  reports : 

"(a)  That,  with  knowledge  that  the  tax  Uen  beld  by  his  wife  was  a  lien  on 
the  award  made  to  unknown  owners,  respondent  sought  and  obtained  trotn 
some  of  those  owners  (the  Qreenwood  heirs)  retainers  to  appear  for  thexa  In 
a  proceeding  to  distribute  the  award. 

"(b)  That,  after  being  so  retained,  action  to  foreclose  the  tax  lien  held  by 
respondent's  wife  was  commenced,  in  which  his  clients  were  named  as  de- 
fendants. 

^(c)  That  while  in  snch  action  John  H.  Rogan  was  named  as  attorney  of 
record  for  plaintiff,  yet  in  fact  respondent  in  the  main  conducted  the  pro- 
ceedings and  held  himself  out  as  haviug  complete  control  of  the  action. 

"(d)  That  the  acts  and  declarations  of  the  respondent  relating  to  the  action 
and  his  interest  therein  were  incompatible  with  his  professional  duty  to  bis 
clients,  the  defendants  in  the  action. 

"(e)  That  the  interests  of  his  clients,  the  defendants  in  the  action,  who  were 
entitled  to  a^share  in  the  distribution  of  the  award,  were  adverse  to  the  in- 
terests of  the  plaintiff,  who  sued  to  foreclose  a  lien  on  that  award. 

"(f)  That  while  there  is  no  proof  that  resiwndenf s  clients  sustained  any 
loss,  yet  the  situation  created  by  respondent  and  his  dual  attitude  wa»  poten- 
tial of  danger  to  and  impertied  their  interests. 

On  the  first  charge  I  find  the  respondent  guilty  of  miscqnduct  as  an  attor- 
ney and  counselor  at  law." 

[1]  A  careful  examination  of  the  testimony  and  exhibits  can  lead 
but  to  the  one  conclusion,  namely,  that  the  respondent's  conduct  was 
improper  and  unprofessional.  It  is  as  old  as  Holy  Writ  that  no  man 
can  serve  two  masters.  His  wife's  interests  were  clearly  adverse  to 
those  of  the  Greenwood  heirs,  whom  he  had  solicited  to  be  his  clients, 
and  the  record  is  replete  with  evidence  as  to  his  attempts  to  secure  ad- 
vantages for  himself  and  his  wife  adverse  to  the  interests  of  those 
clients  and  incompatible  with  his  duty  towards  them.  The  earnest  at- 
tempt of  his  counsel  to  explain  away  the  respondent's  own  letters  and 
to  account  for  his  conduct  upon  the  ground  of  mental  disturbances  did 
not  impress  the  referee  and  does  not  impress  us.  .  We  think  the  con- 
clusion reached  by  the  learned  referee  is  in  accord'with  the-overwhelm- 
ingweight  of  tfa^evidence,  and  we  approve  the  same. 

The  second  charge  contained  in  the  petition  is  as  follows :     ! 

"In  March,  1918,  Mr.  Justice  Mullan,  of  the  Supreme  Court  of  the  state  of 
New  York,  filed  an  opinion  in  the  case  of  Municipal  Liens  Co.  against  James 
A.  Glover  et  al.  (reported  in  the  New  York  Law  Journal  of  March  20,  1918), 
in  which  he  criticized  the  conduct  of  the  respondent  in  said  action.  There* 
after  the  opinion  was  called  to  the  attention  of  the  Committee  on  Grievances 
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Of  the  AsBOCtotton  ct  tbe  Bar  of  the  City  of  K«w  York,  and  on  April  18, 1918, 
<tbe  committee  met  and  investigated  the  matter.  On  May  8,  1918,  the  re- 
spondent Buhmitted  to  one  of  the  justices  of  the  Supreme  Court  an  affidavit, 
verified  by  him.  in  an  action  entitled  O'Reilly  v.  Havens  and  others,  in  which 
he  referred  to  the  criticisms  contained  in  the  aforesaid  opinion  filed  by  Mr. 
Justice  Mnllan«  and  than  stated  under  oath  as  follows:  'The  criticism  wai 
investigated  by  a  full  committee  composed  of  members  of  the  Association  of 
the  Bar  of  the  City  of  New  York,  and  they  have  found  that  my  practice  was 
perfect  and  that  the.  statement  of  facts  in  the  opinion  was  not  in  accordance 
with  the  facts  of  the  case.*  At  the  time  of  the  verification  and  flUng  of  the  said 
affidavit  by  the  respondent,  the  Oomn^lttee  on  Grievances  bad  not  made  any 
finding  with  respect  to  the  respondent's  practice,  or  with  reference  to*the  facta 
stated  in  the  opinion  of  Mr.  Justice  Mullan,  and  the  statements  to  that  effect 
in  the  respondent's  afiEldavit  above  quoted  are  untrue." 

As  to  this  charge  the  learned  ref erefe  reports  as  follows : 

"The  respondent,  in  his  answer  and  his  testimony,  admitted  the  facts  as 
charged  in  the  petition.  He  denied,  however,  that  he  had  used  the  word 
found'  in  a  legal  sense,  but  intended  the  ordinary  acceptation  of  the  meaning 
cf  the  word — 'ascertained*  or  'discovered.'  Respondent's  admissions  leave'  lit- 
tle for  the  referee  to  do.  All  that  can  be  said  must  be  directed  to  the  question 
of  mitigation.  However  much  the  referee  would  like  to  take  a  lenient  view  of 
an  act  which  in  the  case  of  a  layman  would  be  readily  understandable,  and 
perhaps  excusable,  nevertheless  he  does  not  feel  Justified  in  accepting  tlie  re- 
spondent's explanation  of  this  offttise.  The  respondent  was  a  lawyer  of' many 
years'  experience.  He  must  have  known  the  necessity  for  accuracy  of  state- 
ment at  all  times,  but  especially  .so  under  oath  and  in  writing.  He  knew  that 
he  was  making  a  paper  which  constituted  evidence  in  a  legal  prooeeding. 
He  should  have  known,  whether  be  did  or  not,  that  legal  verbiage  in  a 
legal  paper  in  a  legal  proceediog  would  receive  legal  interpretation,  and  he 
should  have  known  that  the  word  'found,'  used  in  the  context  here  employed 
and  under  those  circumstances,  would  be  given  its  legal  significance  by  any 
judge  to  whom  it  might  be  submitted.  Tbe  respondent  further  should  have 
known,  if  he  did  not,  that  no  such  'finding*  had  been  made,  for  before  ntaking 
affidavit  to  such  effect  he  should  have  satisfied  himself  as  to  the  exact  fact  of 
the  matter  before  signing  his  name.  Upon  the  second  charge  I  find  the  re- 
spondent guilty  of  rfisconduct  as  an  attorney  and  counselor  at  law." 

[2]  We  approve  of  the  conclusion  of  the  referee.  The  respondent 
has  been  at  the  bar  for  many  years,  and  has  b€ten  actively  engaged  in 
extensive  litigation.  While  we  regard  the  acts  committed,  which  have 
been  found  to  constitute  misconduct  as  an  attorney,  sufficiently  serious 
to  justify  disciplinary  proceedings,  yet,  in  consideration  of  respondent's 
age  and  long  membership  in  the  bar,  we  are  of  the  opinion  that  a  sus- 
pension for  six  months  will  be  adequate,  with  leave  to  apply  for  rein- 
statement at  the  expiration  of  that  term,  upOn  proof  of  his  compliance 
with  the  conditions  to  be  incorporated  in  the  order  to  be  entered  hereon. 
Settle  order  on  notice.    All  concur. 


1pp.  Div.200) 


KRAUTER  V.  MENOHACATORRE  et  a1.     . 

(Supreme  Court,  Appellate  Division,  First  Department    July  14,  1922.) 
I.  Sales  ^==>77(2)^Liability  for  "export  tax"  held  to  be  on  buyer;  "ship." 

Where  a  buyer  bought  goods  to  be  delivered  f.  o.  b.  at  a  foreign  port, 
the  title  passed  when  the  goods  were  put  on  board  a  steamer,  and  the 
buyer  vras  liable  for  an  export  duty  levied  on  the  goods,  for  an  *'ex- 
port  tax"  is  a  tax  on  goqds  going  out  and  which  actually  leave  the  coun- 
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try,  and  the  btiyer  would  be  the  one  taking  them  out,  notMthstanding  a 
contract  requirement  that  the  seller  should  "ship*'  the  goods,,  this  being  » 
general  expression  and  simply  meaning,  when  read  with  other  parts  of 
the  contract,  that  the  seller  was  to  place  them  on  board  the  yesael  for 
shipment ;  nor  would  the  fact  that  the  seller  actually  obtained  a  steamer 
be  such  a  practical  construction  of  tiie  contiract  as  to  compel  a  differ- 
ent conclusion. 

[fid.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Ship.] 

2.  Sales  ^=s>4l8(l6)^Buyor  held  eotitlad  to  damages  for  delay  la  deiiverlag 
goods  thereafter  subject  to  ao  export  duty  because  of  delay  In  shipment. 

Where  goods  sold  f .  o.  b.  at  a  foreign  port  were  delayed  in  delivary,  ao 
that  goods  which  would  not  have  been  subject  to  an  export  duty,  if  de» 
livered  promptly  became  subject  to  the  duty,  and  were  not  delivered  be- 
cause of  buyer's  refusal  to  pay  the  duty,  seller  was  liable  for  failure  to  ex- 
port the  goods  as  required  by  the  contract  of  sale  before  the  taking 
effect  of  the  duty. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Sigmund  Krauter  against  Jose  Maria  de  Ybarra  Mcncha- 
catorre  and  others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed,  and  new  trial  granted. 

Ar^ed  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING. 
SMITH,  and  GREENBAUM,  JJ. 

Daniel  E.  Hanlon,  of  New  York  City '(Anthony  J.  Emes^  of  New 
York  City,  of  counsel),  for  appellants. 

Isaac  Steinhaus,  of  New  York  City,  for  respondent 

SMITH,  J.  The  only  question  submitted  to  the  jury  was  the  ques- 
tion of  the  amount  of  damage ;  the  trial  court  holmng^  as  a  matter  of 
law  that  the  defendants  had  breached  their  contract.  This  is  an  action 
brought  by  the  buyer  against  a  partnership  in  Spain  jdoing  business  un- 
der the  style  of  Hijos  de  Ybarra.  The  contract  called  for  the  purchase 
and  sale  of  750  barrels  of  pure  olive  oil  of  a  certain  quality.  The  ship- 
ments were  to  be  made,  250  barrels  in  June,  250  barrels  in  July,  and 
250  barrels  in  August.  There  was  provision  in  the  contract  that  the 
seller  should  not  be  responsible  for  delays  of  steamers,  or  railroads, 
failure  of  crops,  wars,  embargoes,  strikes,  or  any  other  cause  beyond 
their  control.  The  insurance  marine  and  war  risk  were  to  be  effected 
by  the  buyer. 

The  defendants  shipped  150  barrels  in  July,  and  failed  to  ship  any 
more,  and  it  is  for  the  breach  of  the  defendants'  contract  to  ship  the 
balance  of  the  goods  that  this  action  is  brought.  The  evidence  shows 
in  a  letter  from  the  defendants  on  Augnst  3d  that  a  royal  order  had 
been  issued  on  August  2d  in  Spain  establishing  an  export  duty  oif  olive 
oil  of  40  pesetas  per  per  cent,  kilos.  That  royal  order  is  not  in  the  evi- 
dence, and  there  is  nothing  except  this  letter  of  August  3d  to  indicate 
the  date  of  the  royal  order.  After  the  issuance  of  this  royal  order  the 
defendants  offered  to  deliver  the  oil  if  the  plaintiff  would  pay  the  ex- 
port tax.  This  the  plaintiff  refused  to  do,  whereupon  the  defendants 
refused  to  ship  the  oil,  which  refusal  has  been  held  by  the  court  to  be 
as  a  matter  of  law,  a  breach  of  the  contract. 

^soFor  other  cases  see  same  topic  ft  KST-NUMBER  in  all  Key-Numbered  DisesU  4k  Jndexee 
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[1]  The  main  question  for  consideration  is  as  to  whether  the  buyer 
was  compelled  to  pay  this  tax  in  execution  of  die  contract.  It  seems 
to  me  clear  that,  as  to  the  August  shipment  which  was  to  be  made  after 
the  tax  was -invoked,  the  duty  of  paying  the  tax  in  the  performance  of 
the  contract  was  upon  the  buyer.  Delivery  was  to  be  made  f.  o.  b. 
Seville ;  the  title  of  the  goods  passed  when  the  \iefendants  had  put  the 
goods  on  board  the  steamer,  The  sellers*  duty  then  stopped.  The 
actual  exportation  was  the  concern  of  the  buyer  alone.  It  seems  to 
be  assumed  by  the  plaintiff's  counsel  that  these  goods  could  not  be  put  i 
on  board  the  steamer  without  the  payment  of  this  tax.  I  find  nothing 
in  Ae  evidence,  however,  showing  that  any  such  requirement  was  spec- 
ified in  the  royal  order.  Under  the  contract  the  defendants  were  to 
pay  the  expenses  of  puttin|f  the  goods  upon  the  steamer.  The  export 
tax  IS  a  tax  upon  goods  which  actually  go  out,  which  actually  leave  the 
country,  and  would  seem  to  fall  upon  the  party  which  took  them  put, 
and  in  this  case  the  buyer  was  the  one.  Having  received  title  at  Seville^ 
upon  the  loading  of  the  goods,  the  expKwt  tax  should  properly  be  paid 
by  the  buyer,  who  thereupon  sought  to  take  them  out  of  the  country. 
TTie  Contention  of  the  purchaser  seems  to  be  that  the  seller  was  required 
to  ship  the  goods.  This  is  a  general  expression  and  simply  means, 
when  read  in  connection  with  other  parts  of  the  contract,  that  the  seller 
was  required  to  place  them  on  board  the  steamship  for  shipment. 

If  we  assume,  however,  that  they  could  not  be  put  on  board  the 
steamship  under  the  royal  order,  or  under  any  custom  of  the  steam: 
ship  company,  we  are  still  of  the  opinion  that  the  duty  was  upon  the 
boyer  to  pay  this  tax.  In  the  case  of  Brandt  &  Co.  v.  H.  N.  Morris 
&  Co.,  Ltd.,  2  King's  Bench,  L.  R.  [1917]  784,  the  sale  was  made  f.  o.  b. 
Manchester.  The  seller  was  required  to  make  known  that  the  destina- 
tion was  for  export.  After  the  contract  was  made  the  export  of  the 
aniline  oil,  which  was  the  subject  of  the  same,  was  prohibited  by  an 
Order  of  Council  except  under  license.  It  was  provided  that  the 
goods  could  not  be  placed  upon  the  quay  for  shipment  before  the  ob- 
taining of  the  license.  In  the  opinion  of  Lord  Scrutton  it  was  held 
that  the  duty  of  obtaining  that  license  was  upon  the  buyer  and  not  upon 
the  seller,  that  the  buyer  was  compelled  to  furnish  a  ship  which  could 
legally  export  the  goods,  and  notwithstanding  that  the  freight  could 
not  be  loaded  upon  a  steamer  until  after  the  obtaining  of  the  license, 
and  that  it  was  the  duty  of  the  seller  to  place  them  on  board  without 
expense  to  the  buyer,  nevertheless  the  seller  had  not  breached  its 
contract  because  the  buyer  had  not  obtained  the  license  to  export  the 
same.    The  opinion  in  part  reads : 

**The  buyers  must  provide  an  effective  ship;  that  is  to  say,  a  ship  which  can 
legally  carry  the  goods, '  When  the  buyers  have  done  that,  the  sellers  have  to 
pnt  the  goods  on  board  the  ship.  If  that  is  so,  the  obtaining  of  a  license  to 
export  la  the  buyers' concern.  It  la  their  concern  to  have  the  ship  sent  out 
of  the  country  after  the  goods  have  been  put  on  board,  and  the  fact  that  un- 
der section  8  of  the  Oastoms  and  Inland  Revenue  Act,  1879,  as  amended  by 
section  1  of  the  Customs  (Exportation  Prohibition)  Act,  1914,  a  prohibition 
against  export  includes  a  prohibition  against  bringing  the  goods  onto  any 
quay  or  other  place  to  be  shipped  for  exportation  does  not  cast  the  duty  of 
obtaining  the  license  on  the  sellers.  Bringing  the  goods  onto  the  quay  is 
merely  subsidiary  to  the  export  which  is  the  gist  of  the  license.  In  my 
▼lew,  therefore,  in  a  contract  of  this  kind  it  is  for  the  buyerto  get  the  license." 
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'  This  case  is,  I  think,  a  clear  authority  for  holding  that  it  was  the 
duty  of  the  buyer  in  this  case  to  pay  the  tax  and  even  if  the  psiymeat 
of  file  tax  was  a  necessary  prerequisite  to  the  placing  of  the  goods  on 
board,  or  bringing  them  on  the  wharf,  and  the  contract  was  an  f .  o, 
b.  contract,  nevertheless,  it  became  the  duty  of  the.  buyer  to  pay  this 
tax,  which  is,  in  fact,  d  tax  upon  the  actual  exportation  of  tfie  goods, 
with  which  the  seller  had  no  concern. 

It  is  here  claimed  that  the  seller  did,  in  fact,  obtain  the  steamer  and 
assumed  its  obligation  to  obtain  the  steamer,  which,  otherwise,  would 
rest  upon  the  buyer,  and  the  contract  is  thus  interpreted  by  the  parties 
to  cast  the  burden  of  furnishing  an  effective  ship,  authorized  to  export, 
upon  the  seller.  It  is  evident^  however,  that  the  sellers,  living  in  Spain, 
could  more  easily  do  diis,  and  the  fact  that  they  asstuned  part  of  the 
duty  of  the  buyer  in  obtaining  the  ship  to  carry  the  goods  without  con- 
tract requirement  catmot  change  the  legal  obligation  of  the  sellers  in 
case  the  buyer  refuses  to  pay  the /tax  which  it  is  necessary  to  pay  in 
order  to  have  the  goods  exported  under  the  contract. 

[2]  This  reasoning  would  exempt  the  seller  from  liability  for  the 
August  shipment.  I  find  nothing  in  the  record,  however,  to  show  that 
this  export  tax  was  assessed  by  royal  order  prior  to  the  1st  day  of 
August.  The  contract  was  made  on  March  15,  1917,  while  the  Wcwld 
War  was  in  progress.  If  the  sellers  had  perfornxed  their  part  of  the 
contract  in  making- the  June  and  July  shipments,  they  would  have  been 
made  prior  to  the  issuance  of  the  royal  order  imposing  the  export  tax 
upon  the  goods  shipped.  I  see  no  reason,  therefore,  why  the  defend- 
ants are  not  liable  for  a  breach  of  their  contract  to  export  the  amount 
required  in  the  June  and  July  shipments.  The  contract  for  these  ship- 
ments required  the  export  of  500  barrels.  One  hundred  and  fifty 
barrels  only  were  shipped  so  that  the  defendants  would  be  liable  for 
the  breach  of  their  contract  to  deliver  the  350  barrels,  which  under  the 
contract  should  have  been  shipped  in  June  and  July.  If  this  delay 
were  caused  by  the  delays  of  steamers  or  railroads,  failure  of  crops, 
wars,  strikes,. embargoes,  or  any  other  causes  beyond  the  control  of 
the  sellers,  it  would  seem  clear  that  the  sellers  were  not  liable  for  the 
failure  even  to  make  these  shipments  in  June  and  July ;  but  there  is  no 
evidence  here  upon  which  the  court  can  hold  that  the  failure  to  make 
shipments  in  June  and  July  was  due  to  any  such  cause. 

The  plaintiff  has  recovered  for  the  failure  to  ship  the  600  bands 
of  oil.  If  the  conclusion  which  we  have  reached  be  right,  the  defend- 
ants are  liable  for  failure  to  ship  350  barrels. 

The  judgment  should  be  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event    All  concur. 
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HYAN  V.  FEENEY  4  8HEEHAN  BLDG.  CO. 

(Supreme  Court,  Appellate  Divlfiion,  Third  Department.    Jnly  6»  1922.) 

Uaited  SUtst  «=s>7&«4}oBtractor  held  aot  liable  for  death  of  one  la  military 
aervice  by  falliag  canopy  of  ooverament  bailding. 

Where  a  building  with  a  canopy  attached  was  constructed  for  the  sov- 
emment  in  accordance  with  its  pla^s  and  spedflcationa,  under  a  contract 
for  performance  within  the  ahortest  possible  time,  in  view  of  the  emer- 
gency of  war,  the  contractor  was  not  liable  for  the  death  of  one  in 
the  military  aervice  caused  by  collapse  of  canopy  after  a  snow  storm. 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Alice  Ryan,  as  administratrix  of  the  goods,  chattels,  and 
credits  of  Edward  F.  Ryan,  deceased,  against  the  Feeney  &  Sheehan 
Building  Company.  From  a  judgment  in  favor  of  the  plaintiff,  and 
from  an  order  denying  its  motion  for  a  new  trial,  defendant  appeals. 
Judgment  reversed,  and  new  trial  granted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Rosendale,  Hessberg,  Dugan  &  Haines,  of  Albany  (P.  C.  Dugan, 
of  Albany,  of  counsel),  for  appellant. 

Leary  &  Fullerton,  of  Saratoga  Springs  (Walter  A.  Fullerton,  of 
Saratoga  Springs,  of  counsel),  for  respondent. 

COCHRANE,  P.  J.  On  April  11,  1918,  the  government  of  the 
United  States  contracted  with  the  defendant  for  the  construction  of 
a  quartermaster  interior  storage  depot  at  South  Schenectady,  N.  Y., 
in  accordance  with  drawings  and  specifications  to  be  furnished  by  the 
contracting  officer  of  the  government.  The  building  was  constructed 
by  the  defendant  according  to  such  drawings  and  specifications.  The 
entire  length  of  the  building  was  nearly  one-third  of  a  mile.  Attached 
to  the  building  at  its  side  was  a  canopy  in  12  sections,  of  approxi- 
mately 140  feet  each  in  length.  The  canopy  was  supported  by  yg-inch 
truss  rods,  extending  at  an  angle  from  the  side  of  the  main  building 
downward  to  the  outer  edge  of  the  canopy.  The  distance  between 
the  rods  was  about  13  feet.  These  rods  were  constructed  with  four 
welds,  one  at  each  end  and  two  where  a  turnbuckle  arrangement  was 
adjusted  in  the  middle.  The  purpose  of  the  welds  at  the  extremities 
was  to  transfoi^n  the  rods  into  plates,  so  th^t  one  end  might  be  ad- 
justed to  the  side  of  the  main  building  and  the  other  to  the  outer  edge 
of  the  canopy.  The  plates  were  2^  inches  wide  and  one-half  inch 
thick.  The  plate  at  the  outer  extremity  was  so  fashioned  with  respect 
to  the  rod  that  the  plate  passed  over  the  edge  of  the  canopy  and  fitted 
against  the  outer  side  thereof  and  was  bolted  to  the  canopy.  The 
building  was  completed  January  31,  1919.  On  or  before  March  29, 
1919,  there  occurred  a  fall  of  snow  containing  much  water,  which  by 
reason  of  a  strong  wind  was  drifted  onto  the  canopy  in  some  instances 
to  the  depth  of  3  feet  This  unusual  weight  caused  the  canopy  to  fall 
in  sections.    Two  sections  fell  during  the  night  preceding  the  mom- 

^S9Fer  other  cases  see  ssme  topto  ft  KET-NUMBBR  in  «II  Ke|r-NiimbereA  Digests  ft  XBdezes 
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ing  of  MarcH  29tfc.  A  gang[  of  men  was  organized  to  place  support-* 
ing  columns  under  the  remammg  sections  of  the  canopy.  While  thus 
engaged  supporting  one  section,  another  section  fell,  and  a  son  of 
the  plaintiff  was  killed.  Every  supporting^  truss  rod  was  broken  at 
the  exterior  weld  at  the  edge  of  the  canopy;  the  rods  themselves 
hanging  from  the  side  of  the  building.  The  plaintiff  has  recovered  a 
judgment  herein  against  the  def^idant  for  the  loss  she  has  sustained 
because  of  the  death  of  her  son. 

The  defendant'  has  been  held  liable  because  the  plan  for  the  con- 
struction of  the  canopy  was  so  obviously  defective  and  dangerous  to 
human  life  that  a  contractor  of  average  skill  and  ordinary  prudence 
would  not  have  attempted  its  construction  according  to  the  plan  pro- 
posed. That  was  the  question  submitted  to  the  jury  under  the  prin- 
ciple enunciated,  but  not  applied,  in  Hardie  v.  Charles  P.  Boland  Co., 
205  N.  Y.  336,  98  N.  E.  661,  and  Cochran  v.  Sess,  168  N.  Y.  372, 
61  N.  E.  639.  Those  were  cases  involving  accidents  occurring  during 
the  performance  of  building  contracts.  In  the  latter  case  the  rea- 
son of  the  principle  was  stated  as  follows : 

"Any  one  who  participates  in  the  construction  of  any  structure  which  Is 
obviously  dangerous  to  human  life  is  a  party  to  the  creation  of  a  nuisance, 
and  engaged  In  an  active  wrong  for  the  consequences  of  which  he  may  be  sab- 
jected  to  pecuniary  responsibility.  It  is  upon  this  theory,  and  this  theory 
alone,  as  it  seems  to  us,  that  the  defendants  must  be  held  responsible.*' 

In  Uggla  v.  Brokaw,  117  App.  Div.  586,.  102  N.  Y.  Supp.  857,  it 
was  held  that,  in  order  to  charge  a  landlord  with  the  consequences  of 
an  accident  due  to  a  building  being  out  of  repair  while  in  the  posses- 
sion of  a  tenant,  it  must  be  shown  that  the  accident  was  the  result  of 
a  condition  constituting  a  nuisance  existing  at  the  time  the  landlord 
sarrendered  possession  to  the  tenant.  The  contract  under  which  the 
defendant  constructed  the  building  contained  the  following  recitals : 

"Whereas,  the  Congress  having  declared  by  Joint  resolution  approved  April 
6,  1917,  that  war  exists  between  the  United  States  of  America  and  Gemnany, 
a  national  emergency  exists  and  the  United  States  urgently  requires  the  Im^ 
mediate  performance  of  the  work  hereinafter  described,  and  It  is  necessary 
that  said  work  shall  be  completed  within  the  shortest  possible  time;   and 

**Wbereas,  it  is  advisable,  under  the  disturbed  conditions  which  exist  in  the 
contracting  Industry  throughout  the  country,  for  the  United  States  to  depart 
from  the  usual  procedure  in  the  matter  of  letting  contracts,  and  adopt  means 
that  will  insure  the  most  expeditious  results.*' 

The  contract  then  provided  that  the  contractor,  should  "in  the 
shortest  possible  time"  furnish  the  labor  and  material  necessary  for 
the  completion  of  the  building  "in  accordance  with  the  drawings  and 
specificatidns  to  be  furnished  by  the  contracting  officer  and  subject 
in  every  detail  to  his  supervision,  direction  and  instruction."  The  de- 
fendant constructed  the  building,  including  the  canopy,  as  required 
by  the  government  according  to  its  plans.  There  is  no  question  but 
that  the  truss  rods  which  broke,  including  their  size,  shape,  formation 
at  the  ends,  and  their  adjustment  to  the  canopy,  in  all  particulars  con- 
formed to  the  plans;    The  court  so  substantially  instructed  the  jury. . 

It  seems  to  me  there  is  a  broad  distinction  between  this  case  and  a 
case  where  an. individual  for  his  own  profit  or  rconvenience  employs 
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a  contractor  to  erect  an  imminently  danji^eroos  structure.  In  such  a 
case  there  is  time  and  opportunity  for  deliberation^  consultation,  and 
the  exercise  of  judgment.  There  is  involved  only  the  interests  of  the 
immediate  parties  to  the  contract.  Well  may  it  be  said  that  neither 
has  any  right,  solely  for  his  individual  profit,  pleasure,  or  conveni- 
ence, to  endanger  the  life  of  another.  In  the  present  case  the  de- 
fendant has  been  held  liable  as  for  a  nuisance  because  it  adhered  with 
strict  fidelity  to  the  war  plans  of  the  government  in  a  great  national 
crisis.  If  it  created  a  nuisance,  the  govenmient  necessarily  did  like- 
wise in  conducting  its  war  operations.  In  the  ordinary  case,  above 
assumed,  of  a  building  contract  of  one  person  with  another,  the  safe- 
ty of  individuals  only  is  concerned.  In  the  present  case  the  safety 
of  the  nation  was  at  stake.  The  contract  on  its  face  shows  the  exist- 
ence of  an  emergency,  the  necessity  of  expedition,  the  urgency  of 
the  requirements,  the  disturbed  conditions  of  the  country,  the  advisa- 
bility of  departure  from  the  iisual  procedure  in  the  matter  of  letting 
contracts,  and  the  adoption  of  means  that  would  insure  the  most  ex- 
peditious results.  It  is  true  the  defendant  was  not  required  to  make 
the  contract,  but,  if  it  refused,  so  might  every  other  contractor,  and 
such  refusal  would  tend  to  embarrass  the  government  and  thwart  the 
prosecution  of  the  war.  It  is  true  the  defendant  might  have  called 
the  attention  of  the  government. officers  to  the  defective  plans;  but 
that  would  have  involved  a  delay,  which  was  one  of  the  contingencies 
most  to  be  avoided.  "Immediate  performance"— completion  of  the 
work  "within  the  shortest  possible  time" — were  required  by  the  exi- 
gencies of  the  occasion.  In  the  emergency,  it  was  not  incumbent  on 
the  defendant  to  argue  with  its  government  as  to  the  propriety  of 
its  plans.  An  army  officer  in  charge  of  construction,  a  supervising 
engineer,  and  five  inspectors,  all  representing  the  government,  were 
in  constant  attendance  during  the  construction  of  the  building.  They 
were  as  competent  as  the  defendant  to  judge  as  to  the  sufficiency  of 
the  construction.  When  the  snowstorm  occurred  which  precipitated 
the  accident,  the  canopy  had  been  constructed  about  three  months, 
and  the  building  itself  had  been  completed  about  two  months.  Under 
the  circumstances  the  defendant  was  justified  in  relying  on  the  judg- 
ment of  those  who  prepared  the  plans  and  on  the  supervision  and 
inspection  of '  the  government  representatives.  Had  it  not  been  for 
the  snowstorm,  the  canopy  would  have  been  sufficient.  The  defend- 
ant could  not  know  that  the  government  would  not  do  in  time  that 
which  it  did  too  late,  viz.  place  supports  under  the  canopy.  The  de- 
fendant had  a  right  to  assume  that  such  precautions  would  be  taken 
after  its  duties  had  ceased  and  the  building  bad  passed  beyond  its 
control. 

The  deceased,  a  young  man  23  years  of  age,  was  in  the  service  of 
the  government  at  the  time  of  his  death.  He  incurred  one  of  the 
hazards  of  war.  Not  all  of  these  hazards  existed  on  the  field  of  bat- 
tle or  in  the  presence  of  submarines.  On  home  soil  there  were  dan- 
gers to  be  incurred.  Operations  for  the  successful  prosecution  of 
the  war  existed  at  home,  quite  as  essential,  if  not  as  conspicuous,  as 
those  abroad.    Without  the  former,  the  latter  could  not  have  been 
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conducted    Such  was  the  situation  in  the  present  case.    In  one  of 
the  war  activities  of  the  government  this  accident  occurred,  and  the 
plaintiflF's  intestate  lost  his  life.    I  cannot  conclude  that  the  govern- 
ment is  chargeable  under  those  circumstances  with  the  creation  of  a 
nuisance,  and^  if  not,  neither  was  the  defendant  so  chargeable  in  exe- 
cuting the  plans  of  the  government.     In  view  of  the  discussion,  it 
should  not  be  overlooked  that  the  plaintiff  herein  is  receiving  com- 
pensation from  the  government  because  of  the  death  of  her  son  under 
an  agreement  that  any  recovery  herein  should  reimburse  the  govern- 
ment for  such  expenditures;  but  such  compensation  by  the  govemment 
was  not  by  said  agreement,  so  far  as  appears  made  dependent  on  such 
recovery.    I  fail  to  see  the  justice  or  equity  of  an  action,  the  effect  of 
which  is  to  cause  the  defendant  to  reimburse  the  govermnent,  becattse 
an  accident  occurred  for  which  the  govemment  was  primarily  responsi- 
ble, if  responsibility  under  the  circumstances  rested  an)rwhere.     This 
latter  consideration,  while  perhaps  not  in  itself  a  defense,  is  an  argfu* 
ment  bearing  on  the  main  proposition  we  have  been  considering.    The 
plaintiff  is  receiving  compensation  from  the  government;  from  which 
such  compensation  is  properly  due,  and  neither  she  nor  the  govemnient 
should  receive  compensation  from  the  defendant  because  of  the  per- 
formance by  the  defendant  of  the  government  requirements  and  in 
the  manner  specifically  required. 

The  court  also  permitted  the  jury  to  find*  the  verdict  against  the  de- 
fendant, if  "the  construction  itself,  the  manner  in  which  the  work  was 
done  was  improper,  in  that  the  welding  of  the  plate  which  came  down 
over  the  edge  of  the  canopy  connecting  with  thp  truss  rod  was  not 
properly  done."  There  is  no  evidence  of  any  improper  welding.  The 
welding  itself  conformed  to  the  plans.  The  rods,  520  in  number,  were 
brought  to  the  building  in  government  trucks,  and  were  put.  in  place 
by  the  defendant.  The  evidence  shows  no  defect  in  the  welding  visi- 
ble or  otherwise.  The  rods  broke  in  the  weld,  but  that  was  because 
.they  were  naturally  too  weak  to  hold  the  weight  thev  sustained,  and 
not  because  of  defective  material  or  defective  workmanship  in  form- 
ing the  welds. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event  All  concur;  KILEY, 
J.,  in  result. 

(201  App.  Div.  886) 

GOODIVIAN  V.  MARX. 

(Supreme  Ck>urt,  AppeUate  Division,  Second  D^artment    Kay  26^  1022.) 

1.  Vendor  and  purchaser  ^=9(41— Good  faith  of  vendee  In  refusing  bad  title  Im- 

material. 

If  title  is  unmarketable,  tbe  good  or  bad  faitb  of  the  veadee  in  raising 
objections  to  title  is  immaterial. 

2.  Vendor  and  purchaser  4^=9130(2)— Title  held  unmarketable. 

Where  a  vendor  agreed  to  deliver  a  good  and  sufficient  deed  to  convey 
the  fee  of  certain  property,  and  at  the  time  fixed  for  <dosing  tendered  a 
title  which  was  subject  to  the  objections  that'  there  was  an  unsatlBfled 

^=9For  other  cases  see  same  topic  &  KEY -NUMBER  In  ^U  Key-Numbered  Digests  A  Indezef 
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Jaagment  Hen*  tbat  no  atittiarity  was  Bbown  for  the  execution  of  a  deed 
by  the  prMddent  of  a  corporation,  and  that  the  corporation  had  title  under 
a  passlTe  trusty  and  covenanted  that  it  would  convey  the  property  only  on 
direction  of  the  parties  Interested,  executed  and  acknowledged  as  a  deed 
for  real  property,  which  was  not  done,  the  title  tendered  was  unmarket- 
able, under  Real  Property  Law,  It  92,  03. 

3.  Vendor  aad  irarchater  <8s»341  (4)— MarketabUity  sf  titis  held  for  eourt,  not 

Jury. 

Whether  defendant  vendor  breached  the  contract  by  failing  to  furnish 
marketable  title  at  the  date  fixed  for  performance  held  for  court,  not  Jury. 

4.  Appeal  and  error  ^=»ll75(l)-^onsont  of  plaintiff  to  enbmisslen  to  }nry  pre- 

vented direction  of  verdict  on  appeal. 

In  the  absence  of  a  mo^on  by  plaintiff  for  direction  of  a  verdict,  or  a 
specific  objection  to  the  submission  of  a  case  to  the  Jury,  on  appeal  fromr 
an  adverse  verdict,  notwithstanding  reversal,  the  court  cannot  direct  ver- 
dict for  plaintiff,  but  must  submit  for  new  trial. 

Appeal  from  Supreme  Court,  Kings  County. 

Action  by  Helen  Goodman  against  Max  Marx.  From  a  judgment 
of  the  Supreme  Court  on  the  verdict  of  a  jury  in  an  action  to  recover 
damages  for  breach  of  a  contract  for  the  purchase  of  real  property, 
and  from  an  order  denying  motion  for  new  trial,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

The  plalntifC  brought  this  action  as  assignee  of  B.  J.  GaUigan  &  Co.,  Inc., 
a  domestic  corporation,  to  recover  $7,500,  the  amount  of  the  first  payment 
made  by  her  assignor  upon  a  contract  for  the  purchase  of  certain  premises 
upon  Broadway,  in  the  borough  of  Manhattan,  dty  of  New  York,  together 
with  $250  expended  for  searching  the  title.  The  contract  was  dated  March 
2,  1920,  and  in  it  the  defendant  vendor  agreed  to  sell  and  convey  the  prem- 
ises for  the  consideration  of  $400,000,  payable  $7,500  on  the  signing  of  the 
contract,  $225,000  by  taking  the  property  subject  to  a  mortgage  thereon,  the 
defendant  agreeing  to  procure  an  extension  of  the  time  of  payment  for 
three  years,  $100,000  by  the  execution  and  deUvery  of  a  purchase-money 
mortgage  in  that  amount,  and  $67,500  in  cash  on  the  delivery  of  the  deed. 
Title  was  to  be  closed  and  the  deed  deUvered  on  June  3,  1920,  at  1:30  o'clock 
p.  m.,  or  sooner,  on  five  days'  prior  notice  by  the  purchaser.  The  defendant 
agreed  **to  make,  execute  and  deUver,  or  cause  to  be  made,  executed,  and  de- 
livered, a  good  and  auffldent  deed  to  convey  to  the  purchaser  or  the  purchaser's 
asri^QS,  the  fee  of  eaid  premises  free  from  all  incumbrances,  except  as  herein 
stated.** 

At  the  time  and  place  fixed  for  closing,  the  attorney  for  the  vendee  appeared 
and  presented  certain  objections  to  the  title.  On  the  day  before — June  2d— he 
had  written  a  letter  to  defendant,  in  which  he  stated  that  the  record  did  not 
show  the  defendant  to  be  the  owner  of  the  property,  and  requested,  If  the 
conveyance  was  to  be  by  some  one  else,  that  he  might  be  not! fled  of  the  name 
of  the  grantor,  so  that  he  might  continue  his  searches.  He  suggested  that 
June  25th  be  set  as  the  day  for  closing.  No  answer  was  received  to  the  let- 
ter. When  he  appeared  at  the  place  fixed  for  closing,  adjournment  was  re- 
fused: The  attorneys  for  the  vendor  produced  an  agreement  extending  the 
time  of  pasrment  of  the  first  mortgage  and  a  deed  of  the  property  executed  by 
the  Sound  Realty  Oompany«  the  record  owner  of  the  premises,  to  one  Jere- 
miah P.  Donovan,  dated  October  30,  1919,  signed  by  the  Sound  Realty  Com- 
pany by  the  defendant  as  president,  with  the  corporate  seal  attached, 
aclEnowledged  by  defendant  on  behalf  of  the  corporation  on  November  8, 
1919.  An  instrument  In  the  form  of  a  deed  was  also  produced  by  the  vendor's 
attorneys,  dated  and  acknowledged  June  3,  1920,  the  closing  day,  signed  by 
Jeremiah  P.  Donovan  as  grantor,  but  with  the  name  of  the  grantee  left 
blank*  The  attorneys  for  the  vendor  asserted  that  they  had  authority  Trom 
Mr.  Donovah  to  fill  in  the  name  of  the  grantee  in  the  executed  instrument 

^=»>*or  other  csbm  Me  same  toxrlcA  R&T^KUHBBR  In  all  K«y-lAimbttr«a  DigMta  4  Indexos 
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Mr.  DonoTan  was  ifot  present.  The  attorneys  for  the  defendant  vendor  re- 
fused to  adjourn  the  closing  of  the  title  and  referred  the  vendee  to  the  de- 
fendant who  had  an  office  In  the  same  building.  The  defendant  also  refused 
any  adjournment,  and  ui>on  request  made  for  the  return  of  the  deposit  of 
$7,500  also  refused. 

The  vendee  called  attention  to  the  fact  that  there  was  a  judgment  of  .record 
against  the  Sound  Realty  Ck>mpany,  docketed  March  31,  1916,  for  $307.68,  and 
made  objection  claiming  encroachments  by  certain  cornices  on  the  building  on 
the  public  street.  -The  representative  of  tiie  vendor  denied  the  alleged  en- 
croachments and  stated  that  the  Judgment  referred  to  had  been  reversed. 
As  matter  of  fa<;t  the  Judgment  was  still  open  on  the  docket  on  the  closing 
day ;  the  reversal  was  not  noted  until  June  17,  1920.  The  attorneys  for  the 
vendor  also  stated  that  they  had  a  Judgment  search  against  Donovan  which 
they  would  give  to  the  purchaser.  This  search  was  marked  in  evidence  on 
the  trial  and  showed  no  judgments  against  Mr.  Donovan,  but  it  was  certified 
on  March  24,  1920,  and  was  not  brought  down  to  June  3d.  the  day  of  closing. 
The  attorney  for  the  purchaser  testified  that  he  was  first  informed  that  the 
deed  of  the  property  was  to  be  made  by  Donovan  on  the  morning  of  the  day 
fixed  for  closing,  when  the  vendor's  attorney  spoke  with  him  on  the  tele- 
phone. He  said  that  he  also  referred  to  the  fact  that  there  was  some  claim 
that  the  estate  of  one  Bendheim  was  interested  in  the  property.  The  vendor's 
attorney  denies  that  any  reference  was  made  to  the  Bendheim  estate.  He 
testified  that  he  was  counsel  for  the  estate  and  that  it  had  no  Interest  in  the 
property.  But  the  contract  of  sale  at  the  time  of  execution  had  been  indorsed 
*'0.  K.'*  over  the  signature  of  the  executor  of  the  Bendheim  estate,  and 
counsel  for  the  vendor  testified  that  he  had  required  or  requested  that  In- 
dorsement, for  reasons  known  to  him  but  not  stated. 

There  is  no  dispute  that,  when  the  attorney  for  the  vendee  attended  at  the 
time  and  place  fixed  for  closing  the  title,  he  did  not  have  with  him  the  balance 
due  on  the  cash  payment  required  by  the  contract,  viz.  $67,500,  and  this  fact 
was  Pressed  by  defendant  and  his  attorney  at  the  time.  They  allege  that 
the  attorney  for  the  vendee  said  that  the  Galligan  Company  did  not  have  the 
money  to  close  the  contract,  and  asked  that  the  $7,600  paid  be  returned. 
On  the  contrary,  the  representative  of  the  vendee  asserts  that  he  objected  to 
the  deed  executed  by  Donovan  with  the  name  of  the  grantee  left  blank,  and  in- 
timated that  he  would  take  a  deed  of  the  property  executed  by  the  Sound 
Realty  Company  and  by  the  Bendheim  estate,  and  that  the  vendee  would 
be  ready  to  close  as  soon  as  the  vendor  could  give  good  title.  But  the  vendor 
refused  to  adjourn  the  closing  for  any  period,  insisting  that  the  title  be 
closed  then  and  there,  and  the  vendee  notified  him  that  he  would  consider  sudi 
refusal  a  breach  of  the  contract.  On  June  8,  1920,  Galligan  &  Co.,  Inc.,  duly 
assigned  all  its  interest  in  the  contract  of  sale  and  the  moneys  due  and  to  be- 
come due  thereunder  to  the  plaintiff,  who  it  appears  had  actually  furnished 
the  $7,500  already  paid  on  account,  and  on  June  7,  1920,  she  commenced  this 
action  to  recover  the  money  paid  with  $250,  the  expense  of  searching  the 
title,  alleging  that  on  the  law  day  the  defendant  was  not  the  owner  of  the 
premises  and  was  unable  to  convey  a  marketable  title.  Upon  the  trial  the 
Jury  found  a  verdict  for  the  defendant,  and  plaintiff  appeals. 

A^rgucd  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 

Joseph  A.  Seidman,  of  New  York  City,. for  appellant 
Yorke  Allen,  of  New  York  City,  for  respondent 

KELLY,  J.  At  the  close  of  the  plaintiff's  case  the  defendant 
moved  for  a^  nonsuit  upon  the  ground  that  plaintiff  had  failed  to  make 
a  prima  facie  case,  and  failed  to  prove  the  existence  of,  any  defects 
warranting  the  rejection  of  the  title,  and  that,  it  being  admitted  that 
the  vendee  had  made  no  tender  of  $67,500,  the  balance  of  cash  pay- 
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ment  due  on  closing  title,  plaintiff  could  not  maintain  the  action.  The 
learned  trial  justice  reserved  decision  upon  the  motion,  and  defend- 
ant proceeded  with  his  def  ense«  At  the  conclusion  of  the  testimony 
the  defendant  renewed  his  motion  to  dismiss  the  complaint  upon  the 
grounds  already  stated.  The  learned  trial  justice  again  reserved  de- 
cision, and  suggested  that  both  parties  move  for  judgment.  Counsel 
for  plaintiff  said  there  might  be  a  question  of  fact  as  to  what  tran- 
spired on  June  3d,  and  suggested  that  the  court  reserve  decision  on 
all  questions  and  submit  to  the  jury  the  question  of  fact  as  to  what 
transpired  on  June  3d.  The  court  declined  to  do  this.  He  said  that, 
if  the  jury  was  to  pass  upon  the  case,  he  would  send  "the  whole  thing 
to  them."  He  stated  that  in  his  opinion  it  seemed  abscdutely  a  ques- 
tion for  the  court,  and  added: 

"If  you  both  want  to  move  for  Jadgment,  or  the  direction  of  a  verdict 
rather.  I  will  take  it  under  consideration  and  you  can  submit  your  briefs." 

To  this  the  attorney  for  the  plaintiff  answered,  "I  am  perfectly 
satisfied ;"  but  the  defendant's  attorney  said  he  had  no  authority  to 
do  that;  that  he  did  not  move  for  a  direction,  but  for  a  dismissal. 
The  court  replied,  "Decision  reserved  on  the  motion  to  dismiss.'' 

The  learned  trial  justice  charged  the  jury  as  follows: 

"rrhere  were  several  objections  raised  to  the  title.  The  defendant  says 
that  all  of  those  objectiona  could  and  would  have  been  explained  and  cleared 
up  on  the  doaing.  The  defendant  was  simply  obUged  to  perform  the  con- 
tract" 

Again  the  learned  judge  said: 

"In  regard  to  the  alleged  defects  of  title,  the  question  is:  Were  they  raised 
In  good  faith?  Were  they  material?  Were  they  such  that  called  for  an  ex- 
planatloD  on  the  part  of  this  defendant?  Did  the  defendant  give  the  plaintiff 
a  reasonable  opportunity  for  investigation  and  inspection?  Was  the  de- 
fendant, at  the  time  of  closing,  in  a  position  to  give  a  title  which  was  called 
for  in  the  contract,  and  to  explain  any  ambiguities,  anything  that  needed  ex- 
planation, to  correct  any  either  real  or  apiferent  record  defects,  to  put  the 
plaintiff  in  a  position  to  take  over  and  become  the  owner  of  that  real  estate 
according  to  the  terms  of  the  contract  which  will  be  given  to  you,  and 
which  you  must  read  in  order  to  understand  the  position  of  each?" 

He  told  the  jury  to  say  whether  plaintiff  had  convinced  them  that 
the  defendant  '^breached  the  contract,"  and,  if  so,  he  said  she  was 
entitled  to  recover  $7,500,  the  deposit,  and  $150  expense  of  searching 
title.    And  he  said  in  conclusion: 

"If,  however,  you  find  that  the  proof  is  not  such,  that  the  breach  was  not 
on  the  part  of  the  defendant,  but,  on  the  other  hand,  was  on  the  part  of  the 
plaintiii,  or  some  excuse  here  that  has  not  been  explained,  some  reason  that 
has  not  been  disclosed  to  you*  by  the  same  token  your  verdict  must  be  for  the 
defendant.'* 

I  have  quoted  the  charge  of  the  learned  judge  at  some  length,  in 
order  to  show  that  this  common-law  jury  was  saddled  with  rather 
weighty  responsibility.  They  were  told  at  the  outset  of  the  charge 
that  the  case  turned  on  the  question  whether  the  plaintiff  (vendee) 
went  to  the  place  of  closing  for  the  purpose  of  closing  title  and  whedi- 
er  the  objections  wefe  raised  in  good  faith. 
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11,2]  But,  if  the  title  was  unmarketable,  I  venture  to  suggest  that 
the  good  faith  or  bad  faith  of  the  vendee  was  entirely  immateriaL 
Roberts  v.  New  York  Life. Insurance  Co.,  195  App.  Div.  97,  at  page 
101,  186  N.  Y,  Supp.  422,  and  cases  cited.  The  plaintiff's  assignee 
had  performed  the  contract  by  paying  the  first  installment  of  $7,500, 
and  on  the  closing  day  was  entitled  under  the  terms  of  the  contract 
to  a  deed  transferring  a  marketable  title.  Chesebro  v.  Moers,  233  N. 
Y.  75,  134  N.  E.  842.  On  the  record  here  the  defendant  vendor  did 
not  tender  such  a  deed  and  was  unable  to  transfer  a  marketable  title. 
He  refused  adjournment  and  stood  strictly  upon  the  contract.  Meas- 
ured by  that  standard  he  was  unable  to  perform.  The  learned  judge 
told  the  jury  that,  under  the  contract,  defendant,  Marx,  was  not 
obliged  to  tender  a  deed  executed  by  him  personally,  and  he  was  un- 
doubtedly right.  But  the  obligation  was  on  him  to  deliver  a  deed  from 
some  one  conveying  a  marketable  title.  The  transaction  involved  a 
considerable  sum  of  money.  At  the  time  fixed  for  closing,  the  rec- 
ord title  to  the  premises  was  in  the  Sound  Realty  Company,  but  sub- 
ject to  the  lien  of  an  unsatisfied  judgment  against  that  company.  The 
vendor  produced  an  unrecorded  deed  dated  October  30,  1919,  from 
the  Sound  Realty  Company  to  Donovan,  who  is  said  to  have  been  one 
of  the  products  of  modem  progressive  methods  of  conveyancing 
known  as  a  "dummy.'*  But  the  deed  to  the  "dimuny"  was  incumbered 
by  the  judgment.  Mr.  Donovan  was  not  present,  but  the  attorney  for 
the  vendor  produced  what  purported  to  be  a  deed  dated,  executed 
and  acknowledged  by  him  on  June  3,  1920,  conveying  the  premises 
to  no  one.  The  name  of  the  grantee  was  blank.  The  attorney  tes- 
tified: 

"After  that  I  told  him  that  I  had  the  deed  from  the  Sound  Realty  Com- 
pany to  Donovan,  and  had  it  from  Donovan  to  their  name  in  blank,  if  he 
would  let  me  know  what  name  he  wanted  filled  in  I  would  fill  in  that  name. 
^    *    *    I  had  authority  from  Donovan  to  fill  in  the  name  of  the  grantee." 

The  parties  were  in  a  contt  of  law.  The  defendant  had  insisted  on 
the  letter  of  the  contract,  refusing  all  requests  for  postpoi^ment. 
What  "authority"  the  attorney  possessed  to  alter  the  instrument  exe-. 
cuted  and  acknowledged  by  Donovan,  by  inserting  therein  the  name 
of  a  grantee,  is  not  suggested.  It  will  be  noted  that  this  instrument 
is  printed  in  the  record  as  one  of  defendant's  exhibits  on  the  trial, 
and  it  appears  that  some  one  at  some  time  inserted  in  the  blank  space 
the  name  of  the  defendant  as  grantee  and  that  the  alleged  deed  was 
recorded  on  December  23,  1920.  The  defendant,  Mr.  Marx,  is  the 
same  person  who  signed  the  deed  from  the  Sound  Realty  Company 
to  Donovan  in  October,  1919,  as' president  of  the  corporation.  By 
the  filling  in  of  his  name  in  the  blank  spate  in  the  instrument  exe- 
cuted by  Donovan,  the  title  to  the  property,  valued  apparently  at 
$400,000,  is  conveyed  from  the  corporaticm  through  Mr*  Donovan, 
the  *^dummy,"  to  the  president  of  the  corporation  individually.  When 
in  October,  1919,  Mr.  Marx,  as  president,  signed  the  deed  from  the 
Sound  Realty  Company  to  Donovan,  the  acknowledgment  ox  proof 
shows  that  he  made  oath  that  the  seal  of  the  o>n)oraticm  was  affixed 
to  the  deed  and  that  he  signied  his  name  thereto  "by  order  oi  the 
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board  of  directors  of  said  corporation/'  Mr.  Marx's  testimony  was 
offered  as  a  part  of  plaintiff's  case  in  chief.  He  was  out  of  the  coun- 
try  and  his  evidence  had  been  taken  by  deposition.  He  says  he  thinks 
he  resigned  as  president  of  the  Soiind  Realty  Company,  but»  when 
asked  for  the  precise  date,  replies,  "God  only  knows."  He  could  not 
remember  any  meetini?  of  the  directors  at  which  he  was  authorized 
to  sign  anjl  deliver  the  deed  of  the  property  to  Mr.  Donovan.  He 
said  that  when  he  resigned  there  was  no  president 

"Q.  The  company  was  dissolved?  A.  There  was  no  president  Q.  Who 
WB8  vice  president?  ♦  ♦  ♦  A.  I  could  not  say.  Q.  Did  you  have  a  vice 
president?  A.  Yes;  but  they  all  died;  they  went  to  hell  or  to  heaven.  I 
know  they  were  dying  by  the  quantity.  Q.  At  any  rate,  you  did  not  see  these 
people  between  March  3,  1920.  and  June  3,  1920,  at  any  of  the  meetings  of 
the  directors  of  the  Sound  Realty  Company  held  in  your  office?  A.  Oh,  I 
have  seen  lots  of  these  people;  they  all  come  from  time  to  time,  but  I  don't 
recollect  any  particular  meeting.  Q.  Did  you  ever  discuss  with  them  the 
conveyance  of  this  property?  A.  *  *  *  I  am  sure  I  discussed  It  with 
some  of  them.  Q.  Did  you  do  it  at  directors'  meetings?  A.  God  only  can 
remember  that** 
• 

But  it  seems  to  me  that,  where  a  deed  of  corporate  real  estate  is 
made  by  a  corporation  to  a  so-called  "dummy"  without  consideration, 
who  thereafter  executes  an  alleged  deed  of  the  same  real  estate  with 
the  name  of  the  grantee  left  blank,  and  it  is  proposed  to  insert  a  name 
after  execution  and  acknowledgment  of  the  instrument,  a  name  fur- 
nished by  the  president  or  former  president  of  the  corporation  to 
carry  out  his  individual  contract,  and  it  appears  that  thereafter  the 
name  of  the  president  or  former  president  has  been  inserted  as  gran- 
tee, I  think  in  such  case  a  purchaser  is  entitled  to  an  explanation  of 
these  things  and  proof  of  authority  from  the  corporation,  and  that 
the  statement  of  the  defendant,  "God  only  knows  that,"  is  not  suffi- 
cient security  to  a  purchaser  of  a  $400,000  parcel  of  real  estate  on 
which  he  has  already  paid  $7,500  cash  and  is  required  to  pay  an  addi- 
tional $67,500  cash.  There  was  no  evidence  in  the  case  of  authority 
to  the  defendant  as  president  of  the  corporation  to  execute  and  de- 
liver the  deed  to  Donovan. 

But  there  is  another  serious  question  affecting  the  marketability  of 
this  title.  The  contract  for  the  sale  of  this  real  estate  bore  an  in- 
dorsement or  mark  "O.  K.,"  signed  by  an  executor  of  the  Bendheim 
estate,  and  Mr.  Marx,  the  attorney  for  the  vendor,  said  it  was  put  in 
the  contract  at  his  suggestion.  He  was  asked  whether  he  knew  the 
Bendheims'  connection  with  the  property,  and  replied :  "I  knew  what 
was  the  cause  of  my  requiring  or  requesting  Bendheim's  O.  K  on 
this  contract."  He  was  not  asked  the  cause.  He  denied  that  the 
Bendheim  estate  had  any  interest  in  the  property.  He  said  the  Sound 
Realty  Company  was  the  record  owner  on  June  3,  1920. 

The  defendant  offered  in '  evidence  an  agreement  dated  November 
15,  1907,  between  Nathan  Wise,  John  C.  Rodgers,  Adolph  M.  Bend- 
heim, Julius  G.  Miller,  and  Max  Marx,  of-  the  first  part, '  and  the 
Sound  Realty  Company,  of  the  second  part  (The  "O.  K.*'  on  the 
contract  for  the  sale  of  the  property  was  s^ed  by  the  executor  of 
Adolph  M.  Bendheim,  one  of  the  parties  of  ib&  %st.part  «q  the  a^ee- 
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menO  It  recites  that  pursuant  to  a  contract  dated  Novembet  6,  1907, 
one  Emma  L.  Jacob  has  agreed  to  convey  the  premises  on  Broadway 
(which  are  the  subject  of  the  contract  in  the  case  at  bar)  to  Rodgers^ 
Bendheim,  Marx,  and  Wise,  who,  with  Julius  Miller,  are  the  parties 
of  the  first  part.  It  recites  that  the  five  parties  of  the  first  part  have 
agfreed  to  "participate  in  the  above-mentioned  property" — ^Wise  to 
the  extent  of  25  per  cent.,  Rodgcrs  20  per  cent.,  Bendheim  3p  per  cent. 
Miller  5  per  cent.,  and  Marx  20  per  cent ;  that  the  parties  named  have 
paid  and  liquidated  the  cost  price  in  accordance  with  their  ratio  of 
participation,  and  that  they  are  about  to  cause  the  premises  to  be  con- 
veyed to  the  Sound  Realty  Company.  The  Sound  Realty  Company 
consents  to  accept  the  title,  and  covenants  to  convey  the  premises  to 
the  parties  of  the  first  part  or  to  any  other  person  or  persons  "pursuant 
to  the  written  direction  of  a  majority  in  percentage  of  ownership  of 
the  parties  of  the  first  part,  or  of  the  executors  or  administrators  of 
the  majority  of  percentage  in  ownership  of  said  parties  of  the  first 
part,  which  written  direction  shall  be  executed  and  acknowledg^ed 
in  the  same  manner  as  a  deed  for  real  property,  intended  to  be  re-, 
corded  in  the  county  of  New  York."  Any  proceeds  of  sale  are  to 
be  disposed  of  by  like  written  direction.  In  case  any  of  the  parties  of 
the  first  part  die,  their  executors  or  administrators  shall  continue  to 
represent  the  share  of  the  deceased. 

It  is  not  disputed  that  GalHgan  &  Co.,  plaintiff's  assignor,  had  ac- 
tual notice  of  this  agreement  at  the  time  the  contract  was  sicrned. 
The  defendant,  Marx,  told  him  that  Bendheim,  one  of  the  parties  of 
the  first  part,  was  dead,  and  that  he  (Marx)  could  not  get  along  with 
]^ung  Bendheim;  that  this  was  one  of  the  last  pieces  of  property 
that  he  was  still  interested  in  with  Bendheim.  Seidman,  the  plaintiflTs 
attorney,  who  represented  the  purchaser,  testified  that  he  was  told 
by  Mark  (the  lawyer  for  the  vendors)  that  this  was  the  first  time  they 
represented  Marx,  and  it  was  because  of  the  Bendheim  interests :  and 
it  will  be  remembered  that  Mr.  Mark,  called  by  plaintiff,  testified,  "I 
am  counsel  for  the  Bendheim  estate,"  and,  referring:  to  the  "O.  K." 
on  the  contract,  says,  "The  O.  K.  was  put  on  at  my  suggestion.** 

It  would  appear,  therefore,  that  the  Sound  Realty  Company  held 
this  title  under  a  passive  trust,  and  that  it  had  covenanted  that  it 
would  convey  the  property  only  on  written  direction  of  the  parties 
interested,  executed  and  acknowledged  as  a  deed.  But  there  is  no 
evidence  of  authority  to  the  trustee  to  execute  the  deed  to  Mr.  Dono- 
van the  "dummy,"  nor  is  there  evidence  of  authority  to  Donovan  to 
execute  and  deliver  a  deed  in  blank.  There  is  no  evidence  of  au- 
thority for  a  conveyance  of  the  property  to  Max  Marx  individually, 
one  of  the  parties  of  the  first  part,  whose  interest  was  stated  to  be 
but  20  per  cent.,  and  who  signed  the  trust  agreement  on  behalf  of  the 
Sound  Realty  Company  as  president.  I  think  the  title  tendered  by 
defendant  was  unmarketable.  Real  Property  Law  (Consol.  Laws,  c. 
52)  §§  92,  93;  Sinnott  v.  McLaughlin,  198  App.  Div.  630,  190  N.  Y. 
Supp.  828. 

[3]  But  the  learned  trial  justice  submitted  the  case  to  the  jury, 
not  only  upon  the  question  of  the  good  faith  of  the  parties,  but  it 
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seems  to  me  he  went  further  than  this.  He  submitted  to  them  the 
question  whether  the  vendee — 

"went  there  for  the  purpose  of  closing  the  title,  or  whether  the  vendee  did 
not  and  whether  these  objections  wliich  are  raised  to  that  title  are  raised  in 
good  faith,  whether  they  are  real  legal  objections,  or  whether  they  are  simply 
put  in  here  for  the  purpose  of  confnslng  yon,  or  as  an  excuse  for  failure  to 
perform  the  contract.  Who  breached  the  contract?  If  the  defendant  alone 
breached  the  contract,  it  was  no  fault  on  the  part  of  the  plaintiff;  [if]  the 
plaintiff  was  ready,  willing,  and  able  to  perform,  then  upon  that  breach  the 
plaintiff  is  entitled  to  recover  the  amount  of  deposit  and  the  reasonable  costs 
of  the  search,  and  if  that  is  not  proven,  as  I  have  ^ted,  by  the  fair  weight  of 
the  true^  believable^  probable  fitcts  here,  your  verdict  must  be  for  the  defend- 
ant" 

It  is  evident  that  these  were  questions  for  the  court  and  not  for 
the  jury.  The  learned  justice  was  right  when  he  suggested  to  coun* 
sel  at  the  close  of  the  testimony  that  they  should  both  move  for  the 
direction  of  a  verdict,  because  it  seemed  to  him  that  the  question  was 
for  the  court  to  decide.    He  said: 

**If  you  both  want  to  move  for  Judgment,  or  the  direction  of  a  verdict, 
rather,  I  will  take  it  under  consideration,  and  you  can  submit  your  briefs." 

The  plaintiff  at  once  accepted  the  suggestion,  but  defendant  said 
he  did  not  move  for  the  direction  of  a  verdict,  but  for  a  dismissal 
of  the  complaint.  I  cannot  see  how  the  jury  could  determine  these 
questions.  And  that  they  had  some  difficulty  is  apparent,  because 
they  came  back  after  recess  and  asked :  "Is  Donovan's,  a  dummy  title, 
a  good  tide?"    The  following  appears  from  the  record: 

"The  Ck>urt:  Do  you  want  me  to  answer  that  question  now? 

"The  Jury:  Yes,  sir. 

**The  Court:  I  understand  by  the  question  that  you  want  to  know 
whether  a  dummy  title  is  a  good  title.  Donovan's  title  in  this  case,  as  far  as 
you  are  concerned,  is  as  gobd  as  any  other  title  In  the  chain  of  title,  if  found 
as  I  have  already  charged. 

"By  Mr.  Seidman:    Exception, 

"The  Court:  In  other  words,  whether  a  man  is  a  dummy  or  not,  other 
things  being  equal,  and  the  title  being  perfected  without  defects,  it  is  just  as 
good  as  any  other  title. 

"By  Mr.  Seidman:  Exception.  I  call  your  honor's  attention  to  section  105 
of  the  Real  Property  Law,  and  section  63  [amended,  respectively,  by  Laws 
1918,  c.  403,  and  Laws  1916,  c.  3641:  that  before  your  honor  gives  this 
final  direction  I  would  like  to  have  your  honor  send  for  this.  I  tried  to  get 
It  from  the  law  library.  I  don't  want  to  argue  that,  because  it  would  not  be 
proper  for  me  to  argue  now.  In  view  of  your  honor's  remark, 

"By  Mr.  Allen:  I  object  to  the  discussion. 

"By  Mr.  Seidman:  I  am  not  attempting  to  argue.  Tour  honor  will  excuse 
the  jury  a  minute,  I  think.  Tf  you  will  read  this,  you  will  find  that  in  this 
case  Donovan  had  no  title.  Not  only  Donovan  didn't  have  any  title,  but  the 
Soond  Realty  Company  didn't  have  any  title,  because — 

*The  Court:  In  this  chain  we  have  the  title  back  in  Max  Marx,  and  I  charge 
that  it  is  Just  as  good  as  any  other  deed  in  the  chain  of  title,  and  you  have 
your  exception. 

"By  Mr.  Seidman:  May  I  ask  your  honor  to  charge  the  Jury — 

"The  Court:   I  will  refuse  any  requests  to  charge. 

'^y  Mr.  Seidman:  I  take  an  exception. 

"The  Jury  retires. 

"The  Jury  returns  to  courtroom. 

"(Aerk  of  Court:  Gentlemen  of  the  Jury,  have  you  agreed  neon  a  verdict? 
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"By  Mr.  Seldman:  Before  the  Jury  makes  an  axmonncement  aa  to  the  ver- 
dict in  thia  case»  I  ask  your  honor  to  submit  to  the  Jury  the  question  as  to 
whether  the  plaintiff  in  this  case  acted  in  good  faith  at  the  time  fixed  for  tlie 
closing  of  title— whether  at  that  time  the  plaintiff  In  good  faith  intended  to 
carry  out  the  contract  by  her  assignor  in  this  case. 

*'The  Court:  I  have  already  submitted  that  with  other  requests.  Tou  have 
that  special  request  in  here;  it  has  already  been  submitted  to  them  wltli 
others.    I  refuse  now,  and  give  you  an  exception. 

*'By  Mr.  Seidman:  Your  honor  doesn't  permit  me  to  finish  what  I  wanted 
to  say. 

*'The  Court:  Go  ahead. 

"By  Mr.  Seidman:  In  v^ew  of  your  honor's  answer  to  the  question  as  to 
Donovan's  title,  that  is  a  question  that  if  your  honor  has  made  an  error,  or 
if  any  error  has  been  committed,  your  honor  can  still  correct  it,  of  course, 
either  on  motion  for  the  direction  of  a  verdict,  or  on  motion  for  Judgment; 
that  question,  being  purely  a  question  of  law,  can  be  disposed  of  without  the 
aid  or  assistance  of  the  Jury.  But  there  is  one  question  that  has  not  been 
submitted  to  the  Jury,  and  if  their  verdict  in  this  case  would  be  one  way  or 
the  other,  it  might  result  in  answering  that  question  affirmatively  one  way 
or  the  other ;  where  the  fact  may  be  that  the  Jurors'  verdict  is  solely  based 
on  the  answer  given  by  the  court ;  that  deprives  the  plaintiff,  and  It  may  de- 
prive the  defendant  of  the  right  which  they  have  which  should  be  iMissed 
upon  in  a  proper  way.  We  want  to  know  how  the  Jury  passed  on  that  par- 
ticular question. 

"The  Court:  Refused,  except  as  already  charged.  I  am  uot  going  into  it 
any  further.    Tou  can  take  it  up  on  appeal. 

"By  Mr.  Seidman:  Exception. 

''Clerk  of  the  Court:  Gentlemen  of  the  jury,  have  you  agreed  upon  a  ver- 
dict? 

"The  Jury:  We  have. 

"Clerk  of  the  Court:  How  do  you  find? 

"The  Jury:  We  find  a  verdict  in  favor  of  the  defendant." 

I  think  the  exception  to  the  instruction,  'Donovan's  title  in  this  case, 
as  far  as  you  are  concerned,  is  as  good  as  any  other  title  in  the  chain 
of  title,  if  found  as  I  have  already  charged,"  presents  reversible  error. 

[4]  While  I  think  the  title  offered  by  the  defendant  on  June  3,  1920, 
was  unmarketable,  and  that  the  plaintiff  was  entitled  to  recover  the 
$7,500  paid  on  the  contract  and  the  reasonable  cost  of  searching  the 
title,  the  condition  of  the  record  is  such  that  this  court  cannot  direct 
judgment  in  plaintiff's  favor.  There  was  no  formal  motion  by  plain- 
tiff for  the  direction  of  a  verdict,  or  specific  objection  to  the  submis- 
sion of  the  case  to  the  jury,  nor  do  I  find  any  evidence  of  the  rea- 
sonable value  of  the  services  in  searching  the. title.  The  case  must 
therefore  go  back  for  a  new  trial. 

The  judgment  and  order  appealed. from  should  be  reversed  upon  the 
law  and  the  facts,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event.    All  concur. 
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PEOPLE  ax  rtl.  FITT8  at  al.  v.  CANTOR  et  al^  Betrd  of  Taxes  aad 

AuetsmeaU. 

(Supreme  Court,  Appellate  Dlylsioiit  First  Department.    July  14,  1922.) 

Municipal  corporations  «s»966(l)— Tnaasls  across  street  lield  properly  taxed. 

Timnels  across  a  street,  joining  bnildings  of  a  steam  company  on  either 
side  and  forming  an  integral  part  of  the  plant,  held  properly  taxable  in 
coonectlon  with  the  company's  real  property;  they  being  its  property, 
haying  been  constructed  by  it  under  iiermit  from  the  city,  to  continue  till 
revocation  by  the  city,  at  its  pleasure,  but  not  more  than  25  years,  and  to 
be  then  filled  by  it  unless  the  city  elected  to  take  the  tunnels,  the  company 
for  the  priTlIege  to  make  annual  payments,  whidi  should  be  in  addition 
to  any  tax  which  might  be  required. 

Smith,  J.,  dissentinff. 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People  on  the  relation  of  William  C.  Fitts  and  oth- 
ers, receivers  of  the  New  York  Steam  Company,  and  said  Company, 
against  Jacob  A.  Cantor  and  others,  constituting  the  Board  of  Taxes 
and  Assessments  of  the  City  of  New  York.  From  so  much  of  the 
order  of  the  Special  Term  as  confirmed  an  assessment  for  taxes  for 
1911  on  certain  parcels  of  real  estate,  assessed  under  identification  Na 
A-30,  subdesignation  30-a  and  30-e,  relators  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Joseph  Wamslcy,  of  New  York  City,  for  appellants.  / 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (William  H. 

King,  of  New  York  City,  of  counsel,  and  Isaac  Phillips,  of  New  York 

City,  on  the  brief) ,  for  respondents. 

DOWLING,  J.  This  is  an  appeal  by  the  relators  from  so  much  of  a 
final  order  made  in  the  above-entitled  certiorari  proceeding,  brought 
to  review  the  taxes  of  1921,  as  (1)  confirms  assessments  for  said  taxes, 
of  $7,500  and  $6,500,  respectively,  on  two  tunnels  across  East  Fifty- 
Ninth  street,  between  Avenue  A  and  East  River,  in  Manhattan  bor- 
ough; (2)  reduces  by  only  $10,000  a  total  assessment  of  $26,500  for 
said  taxes  on  five  separate  pieces  of  property  assessed  in  a  group  as 
real  estate,  which  group  includes  said  tunnels. 

The  property  described  under  subdesignation  30-a  is  a  tunnel  con- 
structed under  and  across  East  Fifty-Ninth  street  at  a  po^nt  115  feac 
east  of  the  easterly  line  of  Avenue  A  or  Sutton  place,  borough  of  Man- 
hattan, to  connect  properties  owned  by  the  New  York  Steam  Company 
on  both  sides  of  said  street,  used  for  laying  steam  pipes  through  the 
same  and  for  general  uses  as  a  passageway  for  epployees  and  for  trans- 
ferring materials.  Permission  to  construct  said  timnel  was  given  to 
the  New  York  Steam  Company  by  resolution  adopted  by  the  board  of 
estimate  and  apportionment  on  July  8,  1907.  An  agreement  accepting 
such  privilege  was  entered  into  between  the  city  and  the  New  York 
Steam  Company  on  July  26,  1907.  The  order  of  Special  Term  con- 
firmed the  assessment  thereon  of  $7,500. 

^s»For  other  c«ms  bm  fame  topic  ft  KST-NUMBSR  in  toil  Key-Numbered  DifldosU  &  Indexei 


Digitized  by 


Google 


878  195  NBW  YORK  SUPPIiBMBNT  (Sup.  Ct. 

The  property  described  under  subdesignation  30-e  is  a  ttmdel  con- 
structed under  and  across  East  Fifty-Ninth  street,  between  Avenue 
A  and  the  East  River,  borough  of  Manhattan,  from  property  of  the 
New  York  Steam  Company  on  the  southerly  side  of  said  street  to 
property  of  the  city  located  on  the  northerly  side  and  occupied  by  a 
stack  erected  and  maintained  by  said  company,  under  ag^retoent  with 
the  city.  Permission  to  erect  said  timnel  was  given  to  the  New  York 
Steam  Company  by  resolution  adopted  by  the  board  of  estimate  and 
apportionment  on  March  23, 1917.  An  agreement  accepting  such  privi- 
lege was  entered  into  by  the  city  and  the  New  York  Steam  Company 
on  April  23,  1917.  The  order  of  Special  Term  confirmed  the  assess- 
ment thereon  of  $6,500. 

There  was  also  an  assessmient  levied  on  property  known  as  sub- 
designation  30-b,'  which  was  a^  building  erected  on  lot  3,  block  1474, 
section  5,  in  the  borough  of  Manhattan,  which  lot  belonged  to  the  city 
of  New  York,  and  on  which  lot,  leased  to  it  by  the  city,  the  company 
had  erected  a  brick  building  with  a  stone  foundation,  assessed  at  $10,- 
000 ;  but  the  lease  contained  no  covenant  that  the  company  should  be 
the  owner  of  any  building  or  structure  it  might  erect  on  the  lot,  nor 
that  it  might  at  the  expiration  of  the  lease  remove  such  building. 
\\nierefore  the  defendants  admitted  in  their  return  to  the  writ  here- 
in that  they  had  acted  in  error  in  assessing  said  building,  and  that  the 
assessment  thereon  was  illegal  and  void,  and  set  up  that  they  had  re- 
mitted the  taxes  for  1921  therein,  and  the  order  appealed  from  vacates 
and  sets  aside  said  assessment,  and  in  that  respect  is  not  appealed  from 
by  defendants. 

The  facts  herein  are  not  in  dispute.  Relators  are  the  receivers  of  the 
New  York  Steam  Company,  a  domestic  corporation,  which  at  all  the 
times  in  question  owned  land  on  the  northerly  side 'of/  Fifty- Ninth 
street,  east  of  Avenue  A,  in  the  borough  of  Manhattan,  city  of  New 
York,  and  also  owned  land  on  the  southerly  side  of  said  street,  on 
which  it  proposed  to  erect  a  new  building.  It  applied  to  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York  for  its  consent  to 
the  construction,  maintenance,  and  use  of  a  tunnel  under  and  across 
East  Fifty-Ninth  street,  about  115  feet  east  of  the  easterly  line  of  Ave^ 
nue  A,  the  same  to  be  used  to  contain  steam  pipes  running  between  the 
two  buildings,  and  as  a  passageway  for  employees  and  for  the  trans- 
portation of  materials.  It  received  such  consent  on  July  8,  1907,  and 
the  tunnel  constructed  thereunder  was  drilled  through  solid  rock  and 
waterproofed  with  concrete  and  some  mixture,  and  connects  the  main 
stack  of  the  company  with  the  property  across  the  street.  This  is 
the  tunnel  assessed  as  30-a.  The  resolution  of  the  board  of  estimate 
and  apportionment  granting  the  consent  provided,  among  other  things, 
that  the  consent  should  continue  only  during  its  pleasure,  and  was  rev- 
ocable upon  60  days'  notice  in  writing,  but  in  no  event  was  it  to  con- 
tinue for  more  than  25  years,  and  that  an  annual  compensation  should 
be  paid  at  a  fixed  amount,  beginning  with  a  payment  of  $200,  and — 

"Such  payments  shall  not  be  considered  In  any  manner  in  the  nature  of  a 
tax,  but  BhaU  be  in  addition  to  any  and  aU  taxes  of  whatsoever  kind  or  de- 
scription now  or  hereafter  required  to  be  paid  under  any  ordinance  of  the  city 
of  New  York  or  by  any  law  of  the  state  of  New  York." 
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It  also  provides : 

"3.  Upon  the  removal  of  the  «ald  grantee  from  either  one  or  both  of  the 
buildings  to  be  connected  by  the  tunnel,  or  upon  the  revocation  or  termina* 
don  t^  limitation  of  this  consent,  the  said  grantee,  its  sneoesaors  or  assigns, 
shall  at  Its  own  cost,  caoae  the  tunnel  to  be  removed  and  all  that  portion  of  ' 
East  Fiftj-Kinth  street  affected  by  this  permission  to  be  restored  to  Its  prop- 
er and  original  condition,  if  required  so  to  do  by  the  city  of  New  Tork  or  its 
duly  authorized  representatives.  If  the  tunnel  to  be  constructed  by  the  said 
grantee  under  this  consent  shall  not  be  required  to  be  removed,  it  is  agreed 
that  the  said  tunnel  shall  become  the  property  of  the  dty  of  New  York.    *    *    • 

"5.  The  said  grantee  shall  pay  the  entire  cost  of: 

"(a)  The  construction  and'the  maintenance  of  title  tunnel. 

"(b)  The  protection  of  all  surface  and  subsurface  structures  which  shall  in 
any  way  be  disturbed  by  the  construction  of  the  tunnel. 

**(c)  All  changes  in  sewers  or  other  subsurface  structures  made  necessary 
tgr  the  construction  of  the  tunnel/  including  the  laying  or  relaying  of  pipes, 
conduits,  sewers,  <w  other  structures.  . 

"(d)  The  replacing  or  restoring  the  pavemeni  in  said  street  which  may  be 
disturbed  during  the  construction  of  said  tunnel. 

"(e)  Each  and  every  item  of  the  Increased  cost  of  any  future  substructure 
caused  by  the  presence  of  said  tunnel  under  this  eonsent, 

"(f)  The  inspection  of  all  work  during  the  construction  or  removal  of  the  , 
tunnti,  as  herein  provided,  which  may  be  required  by  the  president  of  the 
borough  of  Manhattan  and  the  commission  of  water  supply,  gas  and  elec- 
tridty." 

By  the  sixth  clause  of  the  consent,  the  grantee  was  required  to  ob- 
tain permits  to  do  the  work.  The  sevenSi  clause  provided  that  the 
grantee  should  allow  the  city  of  New  York  a  right  of  way  through, 
under,  or  above  any  part  of  the  tunnel  for  any  and  all  subsurface  struc- 
tures which  might  be  placed  by  the  city  in  that  part  of  East  Fifty- 
Ninth  street  occupied  hy  the  tunnel.  The  consent  was  made  dependent 
upon  the  grantee  depositing  the  sum  of  $1,000  as  security  for  the  per- 
formance of  its  terms  and  conditions,  especially  those  relating  to  the 
payment  of  the  annual  charge  and  the  repairs  of  the  street  pavement, 
and  it  was  not  to  become  operative  until  the  grantee  should  execute 
an  instrument  in  writing  agreeing  to  perform  all  the  requirements  of 
the  consent,  which  it  did  on  July  26,  1907. 

The  second  tunnel,  assessed  as  30-c,  is  excavated  through  rock  with 
a  roof  of  reinforced  cement,  waterproofed  throughout  with  concrete,, 
and  is  a  continuous  structure,  constituting  a  passageway  between  a 
building  on  the  south  side  of  Fifty-Ninth  street  and  a  stack  on  the  north 
side ;  the  former  erected  on  land  belonging  to  the  company,  the  latter 
on  land  leased  by  the  city  to  the  company.  This  tunnel  is  used  as  a 
smoke  flue.  The  consent  of  the  board  of  estimate  and  apportionment 
to  its  construction  was  given  March  26,  1917.  The  resolution  granting 
such  consent  is  substantially  the  same  as  the  one  of  1907  for  the  other 
tunnel,  save  that  it  is  more  particularized,  so  as  to  impose  the  entire 
cost  of  removal  upon  the  grantee.  The  consent  was  given  during  the 
pleasure  of  the  board  of  estimate  and  apportionment,  revocable  on  60 
days'  written  notice,  but  in  no  case  to  extend  beyond  July  31,  1926. 
An  annual  compensation  was  fixed  and  it  was  provided : 

"^Sudi  payments  shall  not  be  considered  in  any  manner  in  the  nature  of  a 
tax,  but  shall  l>e  in  addition  to  any  and  all  taxes  of  whatsoever  Icind  or  de-, 
seriptlon  now  or  hereafter  required  to  be  paid  under  any  ordinance  of  the  dty, 
of  l^ew  Yoric  or  by  any  law  of  the  state  of  New  York." 
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It  was  further  provided : . 

"3.  Upon  the  removal  of  the  grantee  from  either  of  the  premlfiee  to  be  con- 
nected by  the  stractnre,  or  upon  the  revocation  or  termination  by  limitatioii 
of  this  consent,  the  grantee  shall  cause  the  structure  hereby  authorized  to  be 
removed  and  aU  of  said  street  affected  by  this  permission  to  be  restored  to  f t» 
proper  and  original  condition,  If  required  so  to  do  by  the  city  of  New  York  or 
Its  duly  authorized  representatives,  and  the  entire  cost  of  such  work  stiall 
be  home  by  said  gmtitee.  If  the  structure  hereby  authorized  shall  not  be 
required  to'  be  removed,  it  Is  agreed  that  It  shall  become  the  property  of  tbo 
city  of  New  York." 

The  grantee  executed  the  agreement  in  writing  required  by  the  con- 
sent of  April  23,  1917.  The  two  tunnels  in  question  have  been  used 
and  operated  by  the  company  and  its  receivers  since  their  construction. 

It  is  the  contention  of  the  appellants  that  the  assessments  questioned 
are  illegal,  because  said  tunnels  crossing  Fifty-Ninth  street  ate  con- 
structed on  land  of  the  city  and  are  fixtures  thereof,  and  therefore 
exempt ;  that  the  relator  company  has  no  taxable  interest  therein,  hav- 
ing no  easement  or  other  interest  than  a  temporary  license  to  use  the 
'  same  during  the  pleasure  of  said  board  of  estimate,  and  in  any  event 
not  beyond  a  fixed  period  of  limited  duration.  But  the  consents  in 
question  both  provide  that  the  grantee  shall  pay  all  taxes  imposed  by 
the  city  or  state,  in  addition  to  the  compensation  provided,  and  show 
clearly  that  the  tunnels  were  the  absolute  property  of  the  company  until 
the  privileges  were  revoked  upon  notice  or  were  terminated  by  limita- 
tion. The  city  could  require  the  company  in  these  events,  at  the  lat- 
ter's  expense,  to  remove  the  tunnels  and  restore  the  street  to  its  orig- 
inal condition,  or  it  could  release  the  company  from  that  expense  and 
take  over  the  structures ;  so  that  the  tunnels  remained  the  sole  property 
of  the  company  until  the  end  of  the  grant,  and  it  could  remove  the  ma- 
terials composing  them  then  and  fill  in  the  void  thereby  left,  unless  the 
city  should  elect  to  take  over  the  subsurface  structures  and  relieve  the 
company  from  the  necessity  of  removing  them.  In  no  event  would  any 
one  have  any  right  in  the  tunnels  until  the  consents  expired  or  were 
revoked,  save  the  company. 

In  People  ex  rel.  Manhattan  &  Queens  Traction  Corporation  v. 
State  Board  of  Tax  Commissioners  and  City  of  New  York  (N.  Y. 
Law  Journal,  March  7,  1916,  affirmed  without  opinion  175  App.  Div. 
929, 161  N.  Y.  Supp.  1141,  affirmed  221  N.  Y.  583,  116  N.  E.  1067,  an 
assessment  was  claimed  to  be  invalid  on  the  ground  that  the  tracks, 
wires,  and  other  equipment  used  and  operated  by  the  railroad  com- 
pany belonged  to  the  city  of  New  York  and  were  therefore  exempt 
from  taxation.    The  contract  there  contained  the  following  provisions; 

"Third.  Upon  the  termination  of  this  original  contract,  •  •  •  tl>e  tracks 
and  equipment  of  the  company  constructed  pursuant  to  this  contract  within 
the  streets  and  avenues  shall  become  the  property  of  the  city  without  cost, 
and  the  same  may  be  used  or  disposed  of  by  the  city  for  any  purpose  whatso- 
ever, or  the  same  may  be  leased  to  any  company  or  Individual. 

"If,  however,  at  the  termination  of  this  contract  as  above,  th^  board  shall 
so  order  by  resolution,  the  company  shaU,  upon  thirty  (30)  days^  notice  from 
the  board,  remove  any  and  all  of  its  tracks  and  other  equipment  constructed 
pursuant  to  this  contract  and  the  said  streets  and  avenues  shall  be  restored 
to  their  original  condition  at  the  sole  cost  and  expense  of  the  company.    •    •    •  >» 
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The  court,  however,  held  that  the  title  to  tihe  tracks  and  stractures 
remained  in  the  company.  The  present  is  a  stronger  case,  it  seems  to 
me,  in  favor  of  the  city,  for  here  title  to  the  tunnels  undoubtedly  re- 
mained in  the  company,  and  it  was  to  take  them  down  and  remove  the 
materials  as  its  property,  tmless  the  city  elected  to  take  them  over, 
while  in  the  case  cited  the  property  was  to  belong  to  the  city,  tmless 
it  ordered  the  same  removed.  I  reach  the  conclusion,  therefore,  that 
the  tunnels  in  question  were  the  property  of  the  company  when  the 
assessment  was  levied.  As  was  said  in  People  ex  reL  MuUer  v.  Board 
of  Assessors  of  City  of  Bnx^lyn,  93  N.  Y.  308: 

"The  title  and  ownership  of  permanent  erections  by  one  person  upon  the 
land  of  another,  in  the  absence  of  contract  rights  regulating  the  interests  of 
the  respective  parties,  generally  follows  and  accrues  to  the  holder  of  the  title 
of  the  landt  but  it  is  perfectly  competent  for  parties  by  contract  to  so  regulate 
their  respective  Interests  that  one  may  be  the  owner  of  the  buildings  and  an* 
other  of  the  land." 

In  my  opinion  these  tunnels  belonging  to  the  company  have  been 
lawfully  assessed  in  connection  with  the  real  property  belonging  to  it, 
with  the  buildings  erected  upon  which  they  are  so  physically  joined 
as  to  form  a  part  thereof,  and  they  are  so  operated  as  to  form  an  in- 
tegral part  of  the  company's  plant  and  to  be  used  by  it,  as  to  one  of  the 
tunnels,  practically  as  an  extension  of  a  flue,  and,  as  to  the  other,  as  an 
adjunct  to  its  activities. 

The  order  appealed  from. should  be  affirmed,  with  $10  costs  and  dis* 
bursements. 

CLARKE,  P.  J.,  and  LAUGHLIN  and  PAGE,  JJ-,  concur 
SMITH,  J.,  dissents. 


(201  App.  Div.  737) 

DUNCAN  et  al.  v.  WOHL,  SOUTH  &  CO. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    June  29,  1922.) 

I.  Frauds,  statute  of  ^=9 1 03 (I)— Where  contract  required  to  be  In  writing,  writ- 
ing is  constitutive;  but  where  memorandum  required,  it  is  evidential. 

Where  the  statute  requires  a  contract  to  l)e  in  writing,  the  writing  is 
constitntiTe ;  but  where  It  requires  bnt  a  note  or  memorandum,  it  is 
merely  eyidentiaL 

Z  Frauds,  statute  of  ^s»i  1 8(1)— Validity  of  oral  contract  not  affected  by  differ- 
ences between  writings  Intended  as-  memoranda,  where  one  sufficient. 

The  fact  that  there  were  material  differences  between  two  writings, 
which  were  intended  merely  as  memoranda  of  an  oral  contract  to  pur- 
chase cloth,  and  were  not  constitntive  of  such  contract,  did  not  affect 
its  validity,  where  one  writing  alone  was  sufficient  to  satisfy  the  statute. 

3.  Frauds,  statute  of  ^s>l GO— Charge  that  writing  satitfled  statute  held  not  er- 
roneous. 

In  an  action  for  breach  of  an  oral  contract  for  the  purchase  of  goods, 
where  the  exhibits,  subsequent  correspondence,  and  delivery  of  samples 
satisfied  the  statute,  a  charge  that  the  exhibits  were  a  sufficient  memoran^ 
dum  to  satisfy  the  statute  was  not  erroneous. 
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4.  Sales  e=»384(7)-*Prloe  or  resale  not  Reeeeaarlly  market  price,  thou^li  •¥!- 

dence  thereof. 

In  an  action  for  damasres  for  a  breach  of  an  oral  contract  to  purchase 
cloth,  It  was  proper  to  charge  that'  the  prices  r^llzed  on  resale,  after  re- 
fusal bf  delivery,  were  not  necessarily  the  market  yaltie  of  the  doth,  but 
were  some  evidence  of  market  value. 

5.  Sales  <S=9384( 7)— Seller  not  bound  to  resell  below  oontraot  price  to  buyer,  who 

refused  delivery. 

In  an  action  for  damages  for  breach  of  an  oral  contract  to  purchase 
cloth,  the  question  of  whether  or  not  plaintiffs  had  exercised  reasonable 
care,  as  required  under  Personal  Property  Law,  {  141,  subd.  5,  in  making 
resale,  was  properly  presented  to  the  Jury,  where  the  judge  refused  to 
charge  that  the  sellers  were  **bound  to  dispose  of  the  goods  in  good  faith, 
even  to  the  defendant  [buyer],  rather  than  sell  them  for  a  price  leas  than 
defendant  offered" ;  the  sellers  not  being  bound  to  sell  tiie  goods  to  the 
buyer,  after  its  refusal  to  accept  delivery. 

6.  Appeal  and  error  ^=91002— Verdict  on  conflicting  evidence  not  disturbed. 

In  an  action  for  damages  for  breach  of  a  contract  to  pu/chase  doth, 
under  the  defense  that  the  seller  had  agreed  to  guarantee  prices  and 
reduce  them  to  conform  to  those  of  responsible  competitors,  in  the  event 
of  a  decline  in  the  market  price,  and  that  the  market  price  had  fallen  sub- 
stantially when  delivery  was  refused  by  the  buyer,  a  verdict  for  the 
seller,  on  conflicting  evidence,  should  not  be  disturlied  as  to  this  issue. 

Appeal  from  Supreme  Court,  Rockland  County. 

Action  by  William  Telford  Duncan  and  another  against  Wohl.  South 
&  Co.  From  a  judgment  for  plaintiffs,  and  an  order  denying  a  motion 
by  defendants  for  a  new  trial,  defendants  appeal.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KEULY,  JAY- 
COX,  and  YOUNG,  JJ. 

Samuel  Seabury,  of  New  York  City  (Myron  Sulzberger  and  Isidor 
Enselman,  both  of  New  York  City,  on  the  brief),  for  appellants. 

Herbert  R.  Limburg,  of  New  York  C^ty  (Harry  F.  Mela  and  Lionel 
S.  Popkin,  both  of  New  York  City,  on  the  brief),  for  respondents. 

RICH,  J.  This  appeal  is  from  a  judgment  in  favor  of  plaintiffs  in 
an  action  to  recover  damages  for  the  defendants'  alleged  breach  of  a 
contract  for  the  purchase  of  900  pieces  of  fancy  striped  voile.  Tender 
of  performance  is  alleged  on  January  21,  1921,  and  a  refusal  by  de- 
fendants to  accept  delivery.  It  is  also  alleged  that  since  January  21, 
1921,  plaintiffs  have  been  unable  to  find  any  market  for  the  said  mer- 
chandise within  the  city  of  New  York,  and,  in  order  to  resell,  travel- 
ing by  plaintiffs'  agents  was  necessitated.  The  answer  is  a  general  de- 
nial and  four  separate  defenses:  (1)  The  statute  of  frauds;  (2)  an 
alleged  modification  of  the  agreement,  and  defendants'  willingness  to 
comply  with  it  as  modified;  (3)  that  the  alleged  agreement  was  made 
subject  to  a  custom  or  usage  in  the  trade  to  the  effect  that  all  con- 
tracts were  subject  to  responsible  competition — that  is,  that,  if  simi- 
lar goods  should  be  sold  by  responsible  competitors  for  prices  less  than 
those  stipulated,  the  purchaser  shall  have  the  benefit  of  the  re- 
duced prices,  which  should  be  substituted  in  place  of  the  prices  stipu- 
lated in  the  contract;    (4)  that  the  defense  or  counterclaim  of  the 
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an  N.T.B.) 
aforementioned  custom  was  omitted  from  the  writings  of  the  parties 
by  mutual  mistake^  or  by  plaintiffs'  fraud.    The  reply  is  a  general  de- 
nial. 

The  jury  found  a  verdict  in  favor  of  plaintiffs  in  the  sum  of  $15,- 
340.03,  and  it  is  the  appellants'  contention  upon  this  appeal :  ( 1 )  That 
plaintiffs*  failed  to  prove  a  contractual  relationship  with  the  defend- 
ants, and  that  the  writing  which  is  alleged  to  constitute  an  acceptance 
of  the  defendants'  written  offer  must  be  regarded  either  as  a  rejection, 
or  an  entirely  new  offer,  because  of  material  differences  between  the 
two  writings.  (2)  That  error  was  committed  in  holding  as  a  matter  of 
law  that  defendants'  alleged  acceptance  and  retention  of  plaintiffs'  ac- 
ceptance constituted  an  acquiescence  by  defendants  in  the  modifica- 
tions  proposed  by  plaintiffs.  (3)  That  error  was  committed  in  declin- 
ing to  submit  to  tiie  jury  the  question  of  fact  as  to  whether  the  plaintiffs 
exercised  reasonable  care  in  making  the  resale.  (4)  That  defendants' 
receipt  of  the  sample  cards,  which  were  not  part  of  the  bulk  of  the 
goods,  did  not  amount  to  an  acceptance  of  part  of  the  goods,  within  the 
meaning  of  the  statute  of  frauds.  Personal  Prqperty  Law  (ConsoL 
Laws,  c*  41)  §  85,  subd.  1,  as  added  by  Laws  1911,  a  571. 

[1  ]  The  appellants'  first  point  is  based  upon  the  assumption  that  two 
exhibits  introduced  in  evidence  by  plaintiff  ( Plaintiffs'  Exhibits  2  and 
3)  constitute  the  contract;  but,  as  the  learned  counsel  for  respond- 
ents has  pointed  out,  the  plaintiffs'  cause  of  action  is  not  that  the  con- 
tract in  question  was  in  writing,  but  that  it*  was  an  oral  contract,  of 
which  Exhibits  2  and  3  were  merely  a  note  or  memorandum  intended 
to  satisfy  the  requirements  of  the  statute  of  frauds,  an^  we  think  this 
contention  is  sustained  by  the  record.  Where  a  statute  requires  the 
contract  to  be  in  writing,  the  writing  is  constitutive ;  where  it  requires 
but  a  note  or  memorandum,  it  is  merely  evidential.  Turner  Co.  v. 
Robinson,  55  Misc.  Rep.  280,  286,  105  N.  Y.  Supp.  98. 

[2]  Mr.  Fessenden,  one  of  the  plaintiffs,  testified  to  the  terms  of 
an  oral  contract,  and  the  written  order  prepared  later  by  Wohl  cor- 
responds to  the  terms  of  the  contract.  Speaking  of  the  oral  agreement, 
Mr.  Wohl,  who  represented  defendants,  testified,  "We  closed  the 
deal."  He  said  the  written  order  was  prepared  upon  one  of  defendants' 
order  blanks,  and  contained  the  correct  quantities  of  the  goods,  the 
style  numbers,  and  prices.  The  oral  contract  to  which  Fessenden  tes- 
tified was  not  disputed  by  defendants,  except  that  they  claimed  that 
plaintiffs  agreed  to  "guarantee  the  prices,"  which  was  denied.  Plain- 
tiffs' Exhibit  2  alone  was  a  sufficient  memorandum  to  satisfy  the  stat- 
ute, and  the  question  as  to  whether  or  not  Exhibit  3  constituted  either 
an  acceptance  or  a  rejection  of  defendants'  offer  was  immaterial,  be- 
cause the  evidence  shows  that  the  contract  itself  was  oral,  while  the 
exhibits,  as  I  have  said,  were  merely  intended  as  memoranda.  The 
learned  counsel  for  the  appellants  cites  Poel  v.  Brunswick-Balke-Col- 
Icnder  Co.  of  New  York,  216  N.  Y.  310,  110  N.  E.  619,  as  authority  for 
his  contention  that  the  memorandum,  Exhibit  3,  contains  additional 
terms,  and  that  therefore  there  was  no  acceptance  of  defendant's  of- 
fer. Exhibit  2,  and  consequently  the  contract  was  unenforceable.  The 
trouble  with  this  contention  is  that  the  case  cited  is  distinguishable 
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from  the  one  at  bar,  in  that  there  was  no  oral  contract  there,  while  in 
the  instant  case  it  is  the  oral  contract  which  is  relied  upon.  Under  the 
circumstances,  it  is  unnecessary  to  pass  upon  the  question  as  to  whether 
or  not  defendants'  receipt  and  retention  of  the  sample  cards  amounted 
to  an  acceptance  of  a  part  of  the  goods  within  Uie  meaning  of  the 
statute. 

[3]  No  error  is  presented  by  the  charge  of  the  learned  trial  court 
that  "the  interchange  of  the  written  order  and  the  so-called  paper  of 
confirmation — ^that  is,  the  order  given  by  the  defendants  to  the  plain- 
tiffs, and  the  paper,  partly  written  and  partly  printed,  that  the  plain- 
tiffs sent  in  reply  to  that  order  to  the  defendants,  and  the  subsequent 
correspondence  between  them,  and  the  delivery  by  the  plaintiffs  to  the 
defendants  of  the  samples  of  cloth  that  are  referred  to  and  included 
in  the  contract,  constitute  a  valid  and  enforceable  contract  between 
these  parties,*'  because  these  exhibits,  the  subsequent  correspondence, 
and  the  delivery  of  the  samples  had  satisfied  the  statute.  The  effect  of 
this  charge  was  that  the  exhibits  referred  to  were  a  sufficient  memoran- 
dum of  the  oral  agreement  to  satisfy  the  statute  of  frauds.  The  court 
said: 

"Well,  I  charged  there  was  a  contract.  I  bold  that  as-a  matter  of  law,  and 
you  have  your  exception,  and  that  covers  it." 

[4,  5]  In  reference  to  the  defendants'  third  point,  the  proper  meas- 
ure of  damages  was  charged.  The  trial  court  expressly  charged  that 
the  prices  which  plaintiffs  realized  on  resale  were  not  necessarily  the 
market  price,  but  were  some  evidence  of  market  value.  The  question 
as  to  whether  or  not  plaintiffs  had  exercised  reasonable  care  in  malring 
the  resale  (Personal  Property  Law,  §  141,  subd.  5,  as  added  by  Laws 
1911,  c.  571)  was  properly  presented  to  the  jury.  There  was  no  error 
in  refusing  to  charge  that — 

"The  plaintiffs  were  bound  to  dispose  of  the  goods  In  good  faith,  even  to  the 
defendants,  rather  than  to  sell  them  for  a  price  less  than  the  defendants  of- 
fered." 

Plaintiffs  were  not  bound  to  sell  the  goods  to  defendants,  and  were 
clearly  entitled  to  rely  upon  the  contract  and  defendants'  refusal  to 
accept  delivery. 

[6]  In  reference  to  the  defense  that  plaintiffs  had  agreed  to  guar- 
antee the  prices,  defendants'  Mr.  Wohl  testified  that  the  market  price 
of  the  goods  was  37^^  per  cent,  cheaper  than  at  the  time  of  the  order, 
and  defendants  were  at  all  times  willing  to  take  the  goods  at  the  re- 
duced price.  He  also  testified  that  other  reputable  concerns  had  al- 
lowed reductions  of  37^^  per  cent.,  and  that  it  was  his  understanding 
of  the  alleged  agreement  that  he  was  entitled  to  this  allowance.  As  a 
matter  of  fact,  it  appears  that  plaintiffs  manufactured  original  designs. 
Fessenden  denied  that  any  agreement  guaranteeing  prices  had  been 
ipade.  This  issue  was  sutinitted  to  the  jury,  and  I  do  not  think  theif 
verdict  should  be  disturbed 

It  follows  that  the  judgment  and  order  must  be  affirmed,  widi  costs. 
All  concur. 
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(201  Apii.  Dlr.  729) 

IB  r«  STRAHL. 

(Supreme  Court,  Appellate  Division,  Second  Department    Jane  29,  1922.) 

Attoniey  awl  ollest  «s>36( I)— Judges  «s>ll— Aot  provldlag  for  discipline  of  at- 
torneys does  not  apply  to  Judges. 

Judiciary  Law,  ^  88,  providing  that  an  attorney,  gnilty  of  any  deceit, 
malpractice,  crime,  or  misdemeanor,  or  any  conduct  prejudicial  to  the  ad- 
ministration of  Justice,  may  be  suspended  from  practice  or  removed  from 
the  office  of  attorney  and  counselor  by  the  Appellate  Division,  does  not 
empower  that  court  to  discipline  as  an  attorney  a  Justice  of  the  Municipal 
Court,  as  a  method  for  disciplining  auch  Justice  ia  provided  by  law  and 
la  exclusive. 

Proceeding  by  the  Brooklyn  Bar  Association  to  discipline  Jacob 
S.  Strahl,  Justice  of  the  Municipal  Court.    Proceeding  dismissed. 

Argued  before  BLACKMAR,  P.  J.,  and  KELLY,  MANNING, 
KELBY,  and  YOUNG,  JJ. 

Mortimer  W.  Byers  and  Samuel  H.  Ordway,  both  of  New  York 
City,  for  the  nootion.  , 

Almet  F.  Jenks  and  Samuel  Untenneycr,  both  of  New  York  City 
(Charles  C.  Lockwood  and  I.  Maurice  Wormser,  both  of  New  York 
City,  on  the  brief),  opposed. 

BLACKMAR,  P,  J.  The  Brooklyn  Bar  Association  on  the  8th 
day  of  May,  1922,  presented  to  this  court  its  petition  charging  the 
respondent  with  professional  misconduct,  as  defined  by  section  88 
of  the  Judiciary  Law  of  the  state  of  New  York,  and  moving  this 
court  "for  such  action  upon  said  charges  as  justice  may  require,  and 
for  such  other  and  further  relief  in  the  premises  as  may  be  proper." 
Neither  in  the  petition  nor  in  the  briefs  of  the  petitioner  is  there 
any  request  for  specific  action  of  the  court  a^inst  the  respondent, 
but  it  is  suggested  in  the  brief  that — 

"The  occasion  Is  appropriate,  in  the  measured  Judgment  of  two  bar  asaoda- 
tlons,  for  this  Court  to  take  ofRcial  notice  of  a  practice  of  which  this  is  the 
most  flagrant  and  perhaps  malignant  example,  the  projection  of  which  in  « 
years  to  come  might  so  destroy  respect  for  our  courts  and  thehr  administra-   ' 
tion  as  to  undermine  the  Tory  fabric  of  our  social  compact" 

However,  the  question  before  us  for  judicial  determination  is  wheth- 
er the  conduct  of  the  respondent  is  such  as  to  call  upon  this  court  to 
exercise  the  power  given  to  it  by  section  88  of  the  Judiciary  Law 
(Consol.  Laws,  c.  30)  to  censure,  suspend  from  practice,  or  remove 
him  from  the  office  of  attorney  and  cotmselor.  The  causes  prescribed 
in  the  statute  to  j'ustify  such  action  are : 

"Professional  misconduct,  malpractice,  fraud,  deceit,  crime  or  misdemeanor, 
or  any  conduct  prejudicial  to  the  administration  of  Justice/' 

The  petition  charges  no  misconduct,  malpractice,  fraud,  deceit, 
crime,  or  misdemeanor,  and  therefore  the  inquiry  of  the  court  is  lim- 
ited to  the  question  whether  the  conduct  of  the  respondent  is  preju- 
dicial to  the  administration  of  justice  within  the  meaning  of  that 
section,  and  whether,  also,  in  view  of  the  fact  that  the  respondent 
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occupies  a  judicial  office,  a  case  is  presented  in  which  the  court  may 
properly  exercise  such  power. 

The  respondent  was  admitted  to  practice  as  an  attorney  and  coun- 
selor at  law*  on  November  16,  1897.  In  November,  1909,  he  v^ras 
elected  as  a  justice  of  the  Municipal  Court  of  the  City  of  New  York 
for  a  term  of  10  years,  beginning  on  the  1st  day  of  January,  1910. 
Again,  at  the  general  election  in  1919,  he  was  re-elected  for  an  addi- 
tional term  of  10  years,  expiring  on  December  31,  1929.  In  1920 
he  was  a  candidate  in  the  direct  primaries  for  nomination  for  the 
office  of  justice  of  the  Supreme  Court,  and  having  failed  of  nomina- 
tion he  ran  as  an  independent  candidate  for  that  office.  The  mis- 
conduct charged  against  him  consists  entirely  in  the  methods  of  elec- 
tioneering adopted  by  him  during  his  campaign  for  the  nomination 
'  and  for  the  election.  That  campaign  occurred  in  the  fall  following 
the  enactment  of  the  rent  and  housing  legislation  of  April  and  Sep- 
tember, 1920.  The  question  of  eviction  for  nonpayment  of  rent  was 
then  acute,  and  was  a  matter  not  only  of  great  public  interest,  but 
of  individual  private  interest  to  a  large  number  of  renters  of  real 
property,  especially  in  the  tenement  districts.  Prior  to  the  enact- 
ment of  those  rent  laws,  the  Municipal  Court  in  which  the  respond- 
ent presided  had  been  deluged  with  proceedings  brought  by  land- 
lords for  the  eviction  of  tenants,  and  the  struggle  between  laildlord 
and  tenant  as  to  the  reasonable  amount  of  rental  was  continually 
before  that  court. 

The  charges  made  against  the  respondent  concern  his  electioneer- 
ing methods  which  had  direct  reference  to  the  rental  problem.  I^rge 
placards  advocating  his  election,  and  containing  the  expression,  "He 
stopped  dispossesses,"  were  posted  throughout  the  Second  judicial 
district.  A  postal  card  sent  to  electors,  a  copy  of  which  is  annexed 
to  the  papers,  contains  a  picture  of  a  judge  upon  the  bench,  labeled 
"Judgef  Strahl";  before  the  bench  stood  an  obese  person,  with  a 
pig's  head  and  feet,  Jbearing  across  his  waistcoat  the  legend  "Rent 
Profiteer."  There  also  appeared  a  woman,  apparently  in  abject  pov- 
•erty,  with  a  small  child  at  her  side.  Proceeding  from  the  judge's 
mouth  was  the  legend,  "I  refuse  to  evict  this  tenant."  There  is  also 
shown  upon  the  post  card  a  representation  of  a  large  window,  or 
picture,  showing  furniture  thrown  upon  the  sidewalk,  with  a  moving 
van  backed  up  to  the  curb,  and  bearing  the  legend,  "Judge  Strahl 
has  Stopped  These  Dispossess  Evictions."  The  post  card  also  con- 
tains the  word,  "Elect  Strahl  to  Supreme  Court  to  Protect  You  There." 
On  the  reverse  side  are  the  words : 

"The  other  side  pictures  JUDGE  STRAHL  in  one  of  his  many  humane  de- 
cisions which  saved  thousands  of  homes.  His  faithful  service  for  11  yeais 
Justifies  his  eJecUon  to  SUPREME  COURT." 

The  claim  of  the  petitioner  is  that  the  respondent's  conduct  in 
distributing  these  election  documents  is  prejudicial  to  the  adminis- 
tration of  justice,  in  that  he  suggests  that  he  is  a  friend  of  the  tenant 
and  hostile  to  the  landlord,  and  that  he  had  acted  so  as  a  Municipal 
Court  justice,  and  that  he  would,  if  elected  to  the  Supreme  Court, 
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continue  his  partiality  of  conduct  in  the  atdministration  of  justice, 
and  that  the  statement,  ''He  stopped  dispossesses/'  is  false  as  a  noat- 
ter  of  fact 

The  respondent  claims  that  the  expression,  "He  stopped  dispos- 
sesses," refers  to  his  judicial  action  in  cases  where  he  had  enforced 
the  law,  and  therefore  was  proper  comment  in  his  canvass  for  votes; 
that  the  expression  represented  him  in  his  true  li^ht  as  an  advocate 
of  the  emergency  rent  laws,  and  as  a  judge  who,  while  on  the  Mu- 
nicipal Court  bench,  courageously  enforced  the  law  as  against  tm- 
due  rent  profiteering,  so  called,  and  that  he  was  repelling  attacks  for 
actions  hostile  to  tenants,  to  establish  t  which  contention  he  exhibits 
to  this  court  a  copy  of  a  sheet  called  the  Daily  News,  which,  below 
a  picture  of  the  eviction  of  eleven  families,  states  that  the  tenants 
had  been  ordered  by  Municipal  Court  Justice  Strah!  to  pay  three 
months'  back  rent  and  had  refused. 

We  cannot  find  in  these  publications  the  meaning  attributed  to 
them  by  the  respondent's  counsel.  They  were 'not  written  in  defense 
against  unjust  attacks;  they  were  not  limited  to  commending  his 
efforts  in  aiding  in  the  enactment  of  the  emergency  rent  laws;  they 
were  not  limited  to  his  conduct  on  the  bench  in  justly  and  rightly 
deciding  cases  presented  before  him;  they  were,  obviously,  an  ap- 
peal to  the  passions  and  prejudices  of  a  certain  class  of  the  commu- 
nity, namely,  renters  of  apartments  and  tenements,  for  votes  at  the 
election  for  the  Supreme  Court;  they  were  statements  of  his  par- 
tiality to  them  in  his  conduct  upon  the  bench,  and  intimations  that 
the  same  conduct  would  be  continued,  if  he  should  be  elected  to  the 
Supreme  Court,  Like  most  other  electioneering  methods,  they  ap- 
pealed more  to  passion  and  prejudice  and  class  feeling  than  they  did 
to  reason.  But  I  am  of  the  opinion  that  this  conduct  is  a  bad  example 
of  a  bad  system. 

There  has  been  growmg  up  of  recent  years,  especially,  we  regret  to 
say,  in  the  Second  Judicial  district,  an  increasing  and  intensive  meth- 
od of  appealing  to  the  electorate  for  votes  by  candidates  for  judicial 
office.  The  method  is  repulsive  to  one  whose  mind  is  sensitive  to 
the  position  which  the  judiciary  should  occupy  in  public  life.  A  can- 
didate for  a  political  office,  who  appears  before  the  public,  may  advo- 
cate the  principles  and  policies  of  his  party;  a  judicial  candidate, 
who  is  still  supposed  to  be  free  from  political  bias,  cannot  with  pro- 
priety advocate  the  policies  of  any  political  party,  and  has  nothing 
to  talk  about  but  himself.  This  method  of  campaigning  began  many 
years  ago,  but  was  for  a  long  time  innocuous,  and  conducted  mod- 
erately and  temperately,  but  competition,  the  increasing  struggle 
for  a  place  on  the  ticket,  and  the  two  campaigns  induced  by  the  di- 
rect primaries,  has  intensified  this  until  it  has  grown  beyond  all  rea- 
son, and  has  become  almost  a  public  scandal.  When  I  say  this,  I 
am  not  referring  particularly  to  the  conduct  of  the  respondent  in 
this  case.  He  is  not  the  only  offender;  but  his  case  alone  is  before 
this  court.  It  is  due  to  the  eminent  counsel  representing  the  respond- 
ent to  state  that  on  the  oral  argument  they  expressed  in  strong  and 
vigorous  language  their  personal  disapproval  of  the  prevailing  meth- 
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od  of  electioneering  for  judicial  office.  On  the  o^r  hand,  the  Brook- 
lyn Bar  Association,  although  invited  in  connection  with  this  very 
election  to  condemn  campaigning  by  candidates,  declined  to  take  this 
course. 

The  respondent's  appeal  to  the  electors  did  not  relate  to  bis  activi- 
ties as  a  lawyer,  but  entirely  to  his  conduct  as  a  judge  on  the  bench. 
If  this  court  should  act  affirmatively  in  disciplining  as  a  lawyer  a 
member  of  the  bench  for  his  electioneering  methods  when  a  candi- 
date for  a  higher  judicial  office,  logically,  when  the  proper  case  is 
presented,  it  could  not  .stop  short  of  disbarment.  Such  disbarment 
would  not  vacate  the  office,  and  the  anomalous,  impossible  situation 
would  be  presented  of  the  exercise  of  the  functions  of  a  judge  by  one 
who  has  been  disbarred  as  a  lawyer.  Under  the  laws  of  this  state 
the  right  to  practice  law  by  one  holding  such  a  judicial  office  as  the 
respcwident  is  suspended  during  his  incumbency.  The  question  then 
is,  not  whether  the  incumbent  is  fitted  to  practice  as  a  lawyer,  but 
whether  he  is  fitted  to  preside  as  a  ju<^e;  and  I  doubt  the  wisdom, 
the  propriety,  or  the  power  of  the  court  to  pronounce  against  a  judge 
on  the  bench  the  punishment  that  the  law  provides  for  misconduct 
of  a  lawyer.  The  law  provides  a  method  of  disciplining  a  justice  of 
the  Municipal  Court,  and  such  method  is,  we  think,  exclusive.  Mat- 
ter of  Silkman,  88  App.  Div.  .102,  84  N.  Y.  Supp.  1025.  I  recommend 
that  the  proceedings  be  dismissed. 

Proceedings  dismissed. 

KELLY,  MANNING,  KELBY,  and  YOUNG,  JJ.,  concur. 


(118  MIflc.  Rep.  852) 

EVERHART  V.  PROVIDENT  LIFE  &  TRUST  CO.  OF  PHILADELPHIA  et  aL 

(Supreme  Court,  Special  Term,  New  York  Oounty.    February,  1922.) 

1.  Courts  ^=939— Erroneous  description  of  defendants  disregarded.  In  determinlnfl 

motion  to  dismiss  for  want  of  Jurisdletfon  of  defendants. 

On  motion  to  dismiss  a  complaint  for  want  of  Jurisdictioii  of  the  de- 
fendants, sued  "as  executors  and  trustees,**  they  being  residents  of  another 
state,  so  that  action  cannot  be  maintained  against  them  in  their  capacity 
as  executors,  held  that,  in  determining  the  motion,  the  erroneous  descrip- 
tion of  the  capacity  In  whi(^  they  ate  being  sued  may  be  disregarded, 
where  the  complaint  shows  that  they  haTe  been  sued  as  trustees,  rather 
than  as  executors. 

2.  Courts  <&:s>12(2)— New  York  courts  have  no  Jurisdiction  to  compel  nonresident 

foreign  trustee  under  foreign  will  to  execute  a  trust  for  the  benefit  of  a 
person  not  named  In  the  trust-creating  Instrument. 

The  courts  of  this  state  have  no  Jurisdiction  to  compel  a  nonresident 
trustee,  appointed  in  a  foreign  state  under  a  will  made  by  a  resident  of 
a  foreign  state,  to  execute  a  trust,  not  for  the  benefit  of  the  cestui  que 
trust,  but  for  the  beneiit  of  a  i)erson  not  named  in  the  Instrument  creat- 
ing the  trust,  in  view  of  Code  Civ.  Proc.  g  1836a. 

3.  Action  <@=>6— Previsions  of  Civil  Practice  Act  for  declaratory  Judgment  held 

not  applicable. 

The  provisions  of  Civil  Practice  Act,  f  478,  for  a  declaratory  judgment, 
lield  to  have  no  application  to  circumstances  of  a  case  seeking  a  decree 
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eompelling  a  nonreaidmit  trustee  appointed  In  a  foreign  state  nnder  a 

foreign  will  to  execute  a  trust,  not  for  the  benefit  of  the  cestui  que  trust, 
bat  for  the  benefit  of  one  not  named  in  the  instrument 

Action  by  Sarah  G.  Everhart  against  the  Provident  Life  &  Trust 
Company  of  Philadelphia  and  others.  On  motion  to  dismiss  the  com- 
plaint.   Motion  granted. 

Rosenstock,  Bennett  &  Rotkowitz,  of  New  York  City  (Harry  Rot- 
kowitz  and  Alfred  C.  Bennett,  both  of  New  York  City,  of  counsel), 
for  plaintiff. 

Hedges,  Ely  &  Frankel,  of  New  York  City,  for  defendant  Provident 
Life  &  Trust  Co. 

LEHMAN,  J.  The  plaintiflF  is  the  wife  of  the  incompetent  defend- 
ant Edwin  E.  Everhart,  and  under  a  decree  of  separation  is  entitled  to 
receive  from  her  husband  alimony  at  the  rate  of  $50  per  week.  No 
alimony  has  been  paid  under  that  decree,  and  the  plaintiff  has  secured 
judgment  for  over  $30,000  for  such  unpaid  alimony.  The  complaint 
shows  that  the  incompetent  is  not  the  legal  owner  of  any  property  out 
of  which  the  plaintiff  could  secure  pa3rment  of  this  judgment  or  of  fu- 
ture alimony,  but  he  is  beneficiary  of  a  trust  created  for  his  benefit 
under  the  will  of  his  father.  The  will  was  probated  in  the  state  of 
Pennsylvania,  and  the  Provident  Life  &  Trust  Company  of  Philadel- 
phia, a  Pennsylvania  corporation,  and  John  J.  Gheen,  a  resident  of 
Pennsylvania,  were  duly  appointed  (and  have  qualified)  as  executors 
and  trustees  of  this  will  by  the  courts  of  the  state  of  Pennsylvania. 
The  plaintiff  now  seeks  the  aid  of  the  court  of  equity  to  obtain  part  of 
the  income  of  the  said  trust  estate  for  her  support.  There  can  be  no 
doubt  but  that,  if  the  trust  estate  were  created  by  the  will  of  a  resident 
of  New  York  state,  which  was  probated  here,  the  plaintiff  would  be 
entitled  under  the  allegations  of  the  complaint  to  a  decree  in  her  favor, 
and  that  under  the  allegations  of  the  complaint  concerning  the  law  of 
Pennsylvania  in  regard  to  spendthrift  trusts  she  could  in  the  present 
case  obtain  similar  relief  in  a  suit  brought  in  that  state. 

[1]  The  Provident  Life  &  Trust  Company  has,  however,  moved  for 
jadgment  dismissing  the  complaint,  and  now  contends  that  this  court 
has  not  jurisdiction  of  the  subject-matter  of  the  action.  The  Provi- 
dent Life  &  Trust  Company  of  Philadelphia  and  John  J.  Gheen  are 
sued  "as  executors  and  trustees  of  the  last  will  and  testament  of  Isaiah 
F.  Everhart"  and  tmdoubtedly  the  action  cannot  be  maintained  against 
them  in  their  capacity  of  executors.  Helme  v.  BuckdeW,  229  N.  Y, 
363,  128  N.  E.  216.  In  fa9t,  however,  the  complaint  shows  that  they 
have  been  sued  as  trustees,  rather  than  as  executors,  and  in  my  opinion 
the  erroneous  description  of  the  capacity  in  which  they  are  being  sued 
may  be  disregarded  upon  this  motion. 

[2]  The  real  question  presented  is  whether  the  courts  of  this  state 
can  and  should  asstune  jurisdiction  in  an  action  of  this  kind  against 
trustees  of  a  testamentary  trust.  Prior  to  the  enactment  of  section 
1836a  of  the  Code  of  Civil  Procedure,  a  foreign  executor  or  adminis- 
trator could  not  sue  in  the  courts  of  this  state,  but  a  testamentary 
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trustee  named  in  a  will  probated  in  a  foreign  jurisdiction  could  bring 
such  action,  not  "in  a  representative  capacity,  but  in  his  own  right  as 
the  legal  owner  of  the  property"  (Toronto  General  Trust  Co.  v.  Chica- 
go, B.  &  Q.  R.  R.  Co.,  123  N.  Y.  37,  25  N.  E.  198),  and  similarly  ac- 
tions could  be  maintained  against  a  foreign  testam^tary  trustee  to 
remedy  wrongs  committed  by  him  as  such  legal  owner. 

The  present  action,  however,  in  some  respects  differs  from  any  ac- 
tion which  has  been  cited  to  me  or  which  I  have  found  in  the  reports 
of  this  state,  for  it  seeks  a  decree  compelling  a  nonresident  trustee,  ap- 
pointed in  a  foreign  state  imder  a  will  made  by  a  resident  of  a  foreign 
state  to  execute  a  trust,  not  for  the  benefit  of  the  cestui  que  trust,  but 
for  the  benefit  of  a  person  not  named  in  the  instrument  creating  the 
trust.  In  the  case  of  Jenkins  v.  Lester,  131  Mass.  355,  a  creditor 
sought  similar  relief  in  a  bill  brought  against  her  debtors,  who  were 
the  cestuis  que  trustent  created  under  a  foreign  will,  and  against  the 
trustee  named  in  that  will,  which  was  probated  in  the  foreign  state. 
The  court,  per  Gray,  C.  J.,  there  stated : 

'The  trust  on  which  the  property  is  held  by  her  having  been  created  by 
Judicial  decree  of  a  court  of  another  state  having  Jurisdiction  of  the  matter, 
she  [the  trustee]  is  accountable  in  the  courts  of  that  state  for  the  due  execu- 
tion of  the  trust ;  and,  by  the  decisions  and  the  settled  practice  of  this  court, 
the  trust  cannot  be  enforced  in  this  commonwealth,  although  the  trustee  per- 
sonally resides  here." 

In  spite  of  the  personal  authority  of  the  judge  writing  that  opinion 
and  the  authority  of  the  court  rendering  the  decision,  the  correctness 
of  that  case  has  been  questioned  by  some  students  of  the  law,  though  I 
have  not  found  that  any  court  has  expressly  disregarded  the  decision. 
It  is  urged  that  the  basis  of  the  decision  is  an  erroneous  view  that — 

"The  case  does  not  differ  in  principle  from  that  of  an  executor  or  adn>inis- 
trator  appointed  in  another  state,  who  is  not  responsible  in  this  commonwealth 
for  assets  received  here,  if  he  has  not  here  taken  out  letters  of  administration, 
nor  for  assets  received  In  the  other  state,  even  if  he  has  taken  out  ancUlary  ad- 
ministration in  this  commonwealth." 

As  I  have  stated  above,  the  courts  of  this  state  have  recognized  that 
in  some  cases  there  is  a  distinction  in  principle  between  an  executor 
or  administrator  and  a  testamentary  trustee.  The  distinction  between 
an  administrator  and  a  testamentary  trustee  is  clear,  for  "with  admin- 
istrators the  source  of  title  is  the  grant  of  letters  of  administration,*' 
and  with  trustees  the  will;  but  the  distinction  in  principle  between 
trustees  and  executors  is  not  so  clear,  for  like  a  trustee  '*the  executor's 
interest  in  the  testator's  estate  is  what  the  testator  gives  him."  Helme 
v.  Buckelew,  supra;  14  Halsbury,  Laws  pf  Eng.  Executors  and  Ad- 
ministrators, §§  263-270.  The  only  real  distinction  that  I  can  find 
between  an  executor  and  a  trustee  is  one  of  power.  Though  both  take 
their  authority  from  the  will,  and  both  are  accountable  primarily  for 
the  execution  of  their  trust  to  the  courts  where  the  will  has  been  pro- 
bated, yet  the  trustee  has  in  the  execution  of  his  trust  different  pow- 
ers and  diflferent  duties  from  the  executor,  and  a  foreign  court  can 
more  properly  assume  jurisdiction  in  an  action  brought  by  or  against 
a  trustee  than  in  an  action  brought  by  or  against  an  executor^  and  be 
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can  more  properly  be  regarded  as  an  individual  rather  than  an  officer  of 
the  court.  In  this  state  the  courts  of  equity  have  even  gone  so  far  as 
to  assume  to  issue  a  decree  against  a  trustee  named  in  a  foreign  will  to 
execute  the  trust  created  by  that  will,  where  the  trustee  is  a  resident  of 
the  state.    Jones  v.  Jones,  8  Misc.  Rep.  660,  30  N.  Y.  Supp.  177. 

In  the  present  case,  however,  neither  trustees  are  residents  of  this 
state,  although  the  Provident  Life  &  Trust  Company  of  Philadelphia 
has,  subjected  itself  to  the  jurisdiction  of  this  state  by  doing  business 
here.  The  other  trustee  has  not  yet  even  been  served.  The  plaintiff 
is  seeking  to  compel  the  application  of  trust  moneys  to  her  claim,  al- 
though the  trust  fund  is  legally  outside  of  the  state,  both  because  the 
instrument  creating  the  trust  was  probated  in  a  foreign  jurisdiction 
and  because  the  trustees  are  residents  of  that  jurisdiction.  A  decree 
in  personam  against  either  trustee  alone  would  be  ineffective,  for  ^ 
single  trustee  cannot  dispose  of  trust  property,  nor  can  this  court  reach 
the  trust  fund.  In  effect,  the  plaintiff  is  asking  a  court  of  equity  of  this 
state  to  render  a  decree  against  a  trustee  directing  him  to  execute  his 
trust  in  a  certain  manner.  The  defendants  have  not^put  themselves 
into  the  position  of  individual  wrongdoers  by  devastavit  or  other  tort, 
and  the  plaintiff  is  seeking  relief  against  them,  not  because  they  are  the 
legal  owner  of  the  property,  but  because  of  their  failure  to  perform 
an  act  perhaps  required  of  them  in  their  representative  capacity.  For 
wrongs  done  even  in  a  representative  capacity  by  a  resident  of  this 
state,  recourse  may  properly  be  had  to  the  courts  of  the  state;  but 
for  wrongs  committed  in  regard  to  a  fund  situated  outside  of  the  state 
by  a  nonresident,  who  happens  to  be  partially  or  temporarily  within 
the  state  and  who  is  accountable  to  the  court  of  the  state  of  his  resi- 
dence, a  party  should  seek  relief  in  the  courts  of  that  state.  For  these 
reasons  it  seems  to  me  that  the  defendants'  motion  for  judgment  on  the 
pleadings  must  be  granted. 

[3]  I  have  not  overlooked  the  request  of  the  plaintiff  for  a  declara- 
tory judgment,  if  this  court  has  no  jurisdiction  to  grant  the  relief 
prayed  for  in  the  complaint ;  but  in  my  opinion  the  provisions  of  the 
Civil  Practice  Act  (section  473)  for  a  declaratory  judgment  have  no 
application  to  the  circumstances  under  consideration,  and  the  same  ob- 
jections would  apply  in  even  greater  degree  to  the  granting  of  such 
a  judgment. 

Defendants'  motion  granted.    Ordered  accordingly. 


WRIGHT  V.  CRAIG,  City  Comptroller. 

(Supreme  Court,  AppeUate  Division,  First  Department    July  14,  1822.)    . 

Oflloero  ^s>94— Statato  allowing  pension  held  constitutional. 

Under  Const  art  8,  S  10,  providing  that  no  county,  city,  town,  or 
village  shaU  give  any  money  or  property  to  any  individual,  etc.,  Civil 
Service  Law,  §  21-a,  as  amended  by  Laws  1921,  c.  54,  S  1,  providing  that 
honorably  discharged  veterans  of  the  CivU  War  who  have  been  employed 
continuously  10  years  or  more  in  the  civil  service  of  the  state  and  the' 
several  cities  and  counties,  who  shall  have  reached  the  age  of  70  years, 
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on  request  shall  be  retired  from  employment  and  receive  a  pension  from 
the  body  which  employed  him,  is  not  unconstitutional  as  being  a  gratui- 
ty, since  the  pension  is  in  the  nature  of  compensation  for  faithful  service. 

Appeal  from  Supreme  Court,  New  York  County. 

In  the  matter  of  the  application  of  David  Wright  for  an  order  of 
mandamus  against  Charles  L.  Craig,  as  Comptroller  of  the  City  of 
New  York.  From  an  alternative  order  of  mandamus  directing  Charles 
L.  Craig,  as  Comptroller,  to  pay  the  pension  of  the  petitioner  or  to 
show  cause,  Charles  L.  Craig,  as  Comptroller,  appeals.  Order  modi- 
fied and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (William  E.  C. 
Mayer,  of  New  York  City,  of  counsel),  for  appellant. 

Henderson,  Ely  &  Aldcroftt,  of  New  York  City  (Moses  Ely,  of 
New  York  City,  of  counsel),  for  respondent 

GREENBAUM,  J.  The  facts  are  conceded  by  both  parties,  who 
desire  a  determination  as  an  issue  of  law.  David  Wright  is  a  veteran 
of  the  Civil  War  and  is  over  70  years  of  age ;  he  has  been  employed 
continuously  for  the  past  10  years  in  the  civil  service  of  the  state  of 
New  York,  the  first  3^^  years  thereof  as  a  clerk  in  the  office  of  the 
state  fire  marshal,  and  the  latter  part  of  his  term  of  service  with  the 
Bronx  Parkway  Commission.  All  of  the  relator's  servients  constituted 
a  state  employment.  The  portion  thereof  performed  for  the  state 
fire  marshal's  office  was  directly  rendered  to  the  state,  which  pre- 
simiably  paid  him  for  his  services.  The  services  performed  for  the 
Bronx  Parkway  Commission  were  paid  for  through  the  comptroller 
of  the  city  of  New  York,  pursuant  to  the  statute  which  created  the 
commission  and  which  is  hereinafter  briefly  outlined. 

In  November,  1921,  relator  applied  to  the  Bronx  Parkway  Commis- 
sion for  retirement  on  a  pension  at  the  rate  of  one-half  of  the  salary 
paid  to  him  during  the  last  year  of  his  employment.  His  pension 
would  amount  to  $888  per  annum,  payable  at  the  rate  of  $74  per 
month.  The  Bronx  Parkway  Commission  acted  favorably  upon  his 
application,  and  it  has  included  his  name  on  the  pay  rolls  as  a  pen- 
sioner since  November  30,  1921.  The  Comptroller  has  refused  to 
pay  this  pension  on  the  broad  ground  that  its  payment  would  violate 
article  8,  §  10,  of  the  state  Constitution,  which  forbids  the  appro- 
priation of  public  moneys  as  gratuities. 

The  Bronx  Parkway  Commission  was  created  by  chapter  594  of 
the  Laws  of  1907,  as  "a  body  politic  with  power  to  sue  and  be  sued, 
to  use  a  common  seal,  to  adopt  by-laws,  to  regulate  its  own  proceed? 
ings,  and  to  make  suitable  rules  and  regulations  for  the  proper  ex- 
ercise of  the  powers  and  duties  hereby  conferred  upon  it."  Section 
5.  The  act  provides  that  the  amounts  necessary  to  pay  the  expenses 
of  the  commission,  including  the  salaries  of  its  employees,  are  to  be 
secured  by  taxation,  one-quarter  thereof  by  the  county  of  West- 
chester and  three-quarters  thereof  by  the  city  of  New  York,  to  be 
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paid  over  to  the  comptroller  of  the  city  of  New  York,  when  collected, 
and  placed  by  him  to  the  credit  of  the  commission,  and  paid  over  to 
it  by  him  upon  its  requisition.  Section  18.  See  amendatory  act,  Laws 
1922,  c.  604,  §  4. 

The  Bronx  Parkway  Commission  as  such  has  the  control  and  man- 
agement of  the  "Bronx  River  Reserve  and  Parkway,"  which  is  de- 
clared by  the  act  to  be  a  "public  parkway  for  public  use'*  (section  1), 
and  the  three  members  of  the  commission  are  appointed  by  the  Gov- 
ernor. It  is  not  a  board  or  body  of  the  city  of  New  York,  bCit  is 
a  distinct  and  separate  body  corporate,  which  acts  as  the  agent  of  the 
state  in  the  management,  control,  and  regulation  of  the  Brons  River 
Reserve  and  Parkway.  In  that  respect,  it  is  like  the  Transit  Com- 
mission* (Matter  of  McAneny  v.  Board  of  Estimate,  232  N.  Y.  377, 
390,  134  N.  E.  187),  and  the  board  of  education  of  the  city  of  New 
York,  which  the  Court  of  Appeals  (Hirshfield  v.  Cook,  227  N.  Y.  297, 
301,  125  N.  E.  504)  has  declared  to  be  one  of  the  "branches  of  the 
state  government  charged  by  the  state  with  the  administration  of  its 
educational  system." 

The  relator  rests  his  claim  upon  section  21-a  of  the  Civil  Service 
Law  (Consol.  Laws,  c.  7),  which  was  enacted  by  Laws  1916,  c.  438, 
and  amended  by  Laws  1921,  c.  54.    It  reads  as  follows; 

"Sec.  21-a.  Retiring  veterans  of  the  late  CivU  War  and  granting  them  pen- 
siona  Every  soldier,  sailor  or  marine  of  the  army  or  navy  of  the  United 
States  in  the  late  Civil  War  honorably  discharged  from  service  who  shall 
have  been  employed  for  a  continuous  period  of  ten  years  or  more  in  the  civil 
service  of  the  state  of  New  York  and  the  several  cities  and  counties  thereof 
and  who  shall  have  reached  the  age  of  seventy  years  upon  his  own  request,  or 
If  employed  in  manual  labor,  upon  being  tacapacitated  for  performing  manual 
labor,  shall  be  retired  from  his  employment  by  the  state  of  New  York  and  the 
several  cities  and  counties  thereof,  and  thereafter  and  during  his  life  the 
state  department  or  institution  and  the  several  cities  and  counties  which  em- 
ployed him  at  the  time  of  his  retirement  shall  pay  to  him,  in  the  same  man- 
ner that  the  salary  or  wages  of  his  former  position  were  customarily  paid  to 
him,  an  annual  sum  equal  in  amount  to  one-half  the  salary  or  wages  paid  to 
him  in  the  last  year  of  bis  employment" 

Appellant  insists  that  the  payment  to  the  petitioner  of  a  pension 
out  of  moneys  raised  by  taxation  in  the  city  of  New  York  would  be 
a  mere  gratuity,  violative  of  article  8,  §  10,  of  the  Constitution,  which 
provides : 

**No  county,  city,  town  or  village  shall  hereafter  give  any  money  or  property, 
or  loan  its  money  or  credit  to  or  in  aid  of  any  individual,  association  or  cor- 
poration, or  become  directly  or  indirectly  the  owner  of  stock  in,  or  bonds  of, 
any  association  or  corporation ;  nor  shall  any  such  county,  city,  town  or  vil- 
lage be  allowed  to  incur  any  Indebtedness  except  for  county,  city,  town  or 
Tillage  purposes." 

It  is  contended  in  behalf  of  the  city  that — 

"Th^re  is  no  moral,  and  certainly  no  legal,  obligation  on  the  part  of  the  city 
of  New  York  to  provide  city  funds  by  taxation  to  pay  pensions  to  persons  who 
were  never  in  its  service,  because  as  to  such  persons  the  grant  of  a  pension  is 
a  mere  gratuity." 

In  support  of  its  argument,  our  attention  is  called  to  the  Matter  of 
Mahoo  V.  Board  of  Edtxation,  171  N.  Y.  263,  266,  63  N.  £.  1107, 
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89  Am.  St  Rep.  810.  The  following  excerpt  from  the  opinion  in 
that  case,  which  is  relied  upon  by  the  appellant,  seems  to  us  to  be  a 
complete  answer  to  the  city's  contention : 

"The  question  of  establishing  a  system  of  pensions  Is  one  of  policy,  not  of 
obligation.  The  Legislature  might  weU  think  that  in  a  large  city  where  teach- 
ing ifi  adopted  as  a  caUing  to  be  pursued  for  years,  and  often  for  life.  It 
would  be  wise  to  provide  a  system  of  pensions  as  an  inducement  both  to  serv- 
ice at  low  wages  and  also  to  good  conduct  in  service.  But  these  considera- 
tions have  no  application  to  the  case  of  ofQcers  or  employees  who  are  not  in 
service  at  the  time  the  pension  system  is  established  or  in  force.  As  to  sacSk 
persons  the  grant  of  a  pension  is  a  mere  gratuity." 

The  appellant  apparently  relies  upon  the  two  concluding  paragraphs 
of  the  quoted  opinion,  claiming  that,  when  the  petitioner  entered  the 
service  of  the  state  fire  marshal  and  of  the  Bronx  Parkway  Commis- 
sion in  the  years  1911  and  1915,  respectively,  section  21-a  of  the  Civil 
Service  I^aw  was  not  in  effect.  The  opinion,  however,  distinctly  rec- 
ognizes that  the  statute  would  be  applicable  to  the  petitioner,  who 
was  in  service  at  the  time  the  pension  system  was  established  and  in 
force. 

It  may  also  be  pertinent  here  to  refer  to  the  case  of  Hammitt  v. 
Gaynor  (Sup.)  144  N.  Y.  Supp.  123,  which  was  an  opinion  of  the  late 
Justice  Bischoflf,  who  died  before  findings  had  been  made  by  him  in 
conformity  with  his  opinion,  necessitating  a  retrial  of  the  action.  Up- 
on the  retrial,  the  Special  Term  trial  justice  wrote  an  opinion  in 
which  it  indorsed  the  conclusion  reached  by  Justice  BischofI,  with 
respect  to  the  question  of  the  constitutionality  of  the  Pension  Act 
(Laws  1911,  c.  669).  82  Misc.  Rep.  196,  197,  144  N.  Y.  Supp.  127, 
idfifirmed  165  App.  Div.  909,  150  N.  Y.  Supp.  1089.  That  was  an  ac- 
tion by  a  taxpayer  to  restrain  the  payment  of  pensions  to  municipal 
employees  on  the  ground  that  the  statute  was  unconstitutional,  being 
violative  of  the  provisions  of  article  8,  §  10,  of  the  state  Constitution. 
The  learned  justice  stated  in  his  opinion; 

"The  actual  question  of  the  validity  of  this  statute  depends  upon  whether 
the  pensions  authorized  by  its  terms  ere  in  the  nature  of  increased  compensa- 
tion to  public  servants  (Const  art.  8,  §  28),  or  Involved  a  *gift'  of  the  city's 
moneys  (Const,  art  8,  J  10).  •  •  •  The  rendering  of  services  by  persons 
of  the  class  afTeoted  by  the  statute  now  examined  is  voluntary  on  their  part, 
and  they  are  under  contract  of  service  for  no  fixed  time;  hence  any  promise 
of  reward  in  addition  to  a  daUy,  monthly,  or  yearly  compensation  which  looks 
to  the  future  and  depends  itpon  the  continued  perfonnance  of  service  after  the 
promise  Is  made,  enters  Into  the  consideration  for  services  to  be  rendered  and 
is  not  'extra  compensation,'  nor  Is  It  a  'gift.'  This  element  of  a  prospective 
benefit  to  the  employee  for  future  services  Is  in  no  sense  lacking  from  the  stat- 
ute In  question.  The  future  period  may  be  short,  depending  upon  the  postpone- 
ment of  the  employee*s  condition  of  Incapacity,  or,  In  many  eases,  of  his  attain- 
ing to  the  full  period  of  service  under  the  act;  but  the  relation  of  the  compen- 
sation to  the  value  of  the  future  services  is  a  matter  of  legislative  discretion. 
Under  this  statute  employees  *who  shall  have  been'  in  the  employment  for  a 
certain  period  may  receive  pensions  upon  'retirement  from  active  service.'  The 
retirement  Is  necessarily  to  be  at  some  time  after  the  passage  of  the  act,  and 
applies  only  to  persons  who  until  retired  shall  remain  In  'active  service,'  from 
which  by  virtue  of  the  statute  they  are  to  be  retired.  Thus  the  statute  makes 
the  promise,  not  of  'extra  compensation,*  but  of  a  prospective  reward  under 
certain  conditions  to  an  employee  who  remains  In  service  for  some  period 
thereafter,  which,  as  I  have  noted,  may  be  short,  but  none  the  less  iavolves 
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fDtority  of  performance  mifflcfent  to  take  from  the  penrion,  wben  awarded, 
the  character  of  a  gift  or  extra  compensation,  and  to  bestow  upon  It  the 
quality  of  compensation  for  services;  the  qnantnm  being  within  the  nnre- 
stricted  power  of  the  Legislature.  The  case  of  State  v.  Love,  89  Neb.  149,  131 
N.  W.  196,  34  L.  R.  A.  (N.  S.)  607,  Ann.  Cas.  19120,  542,  Is  directly  In  point 
upon  this  subject,  and  a  similar  distinction  between  pensions  granted  to  em- 
ployees who  have  left  the  service  and  those  who  are  In  service  until  retired  Is 
drawn  in  Mahon  v.  Board  of  Education,  68  App.  Dlv.  154,  157,  74  N.  Y.  Supp. 
172 ;  Id.,  17^  N.  Y.  263,  63  N.  B.  1107,  89  Am.  St.  Bep.  810.  In  State  v.  Ziegen- 
heim,  144  Mo.  283,  45  S.  W.  1099,  66  Am.  St.  Rep.  420,  cited  for  the  plaintiff, 
the  determination  of  the  court  proceeded  upon  a  construction  of  a  particular 
statute,  which  by  the  words  employed  limited  the  right  to  a  pension  to  per- 
sons who 'should  serve  for  a  fixed  time  after  the  act  took  effect,  and  affords  no 
authority  upon  the  meaning  of  the  statute  before  me ;  nor  does  that  case  serve 
as  a  guide  upon  the  question  of  legislative  power  now  presented,  since  It  is 
opposed  to  the  views  expressed  in  the  Mahon  Case,  at)ove  cited.  See  Dillon  on 
Mun.  Corp.  <5th  Ed.)  ^  430.  In  Its  relation  to  the  betterment  of  the  public 
service,  through  the  Incentive  offered  to  faithful  devotion  to  duty,  and  through 
the  retirement  rather  than  the  retention  In  service  at  full  pay  of  those  serv- 
ants who  have  outlived  their  usefulness,  the  purpose  of  granting  pensions  I9 
*a  public  purpose,'  •  •  •  within  the  definition  of  these  terms  as  Judicially 
adopted.  Dillon,  Mun.  Corp.  (5th  Ed.)  {  430;  Weismer  v.  Douglas,  64  N.  Y. 
01,  99.  21  Am.  Rep.  586;  Sun  Pub.  Co.  v.  Mayor,  152  N.  Y,  257,  264,  46  N.  B. 
499,  37  L.  R.  A.  788." 

It  may  also  .be  observed  that,  although  the  Bronx  Parkway  Commis- 
sion is  a  state  boards  it  nevertheless  is  limited  in  its  scope  to  special 
localities — ^i.  e.,  Westchester  and  New  York  counties — ^which  are 
directly  benefited  by  the  improvement  of  the  parkway.  We  are  of 
opinion  that,  upon  the  undisputed  facts,  the  petitioner  was  entitled 
to  a  peremptory  writ  of  mandamus. 

The  order  appealed  from  will  be  modified,  so  as  to  provide  for  the 
granting  of  an  order  for  a  peremptory  writ,  instead  of  an  alterna- 
tive one,  and,  as  thus  modified,  will  be  affirmed,  with  $10  costs,  and 
disbursements  to  the  respondent.    Settle  order  on  notice.    All  concur. 


GILLIES  V.  PREFERRED  ACC.  INS.  CO.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Dlyifiion,  First  Department.    July  14,  1922.) 

1.  iMurance  ^=»3d^->Fftllure  to  notify  acoldent  Insnrer  of  change  of  ocoupatloii 

la  not  Uraaali  of  warranty. 

Though  there  may  be  a  duty  for  the  insured  under  an  accident  policy 
to  notify  the  Insurer  of  his  change  of  occupation  from  a  nonhazardoua 
occupation  to  that  of  officer  of  the  army  in  field  service  during  time  of 
war,  his  failure  to  rive  such  notice  was  not  a  breach  of  warranty,  where 
he  correctly  stated  his  occupation  at  the  time  the  policy  was  issued,  and 
he  was  not  thereafter  asked  by  the  company  to  make  any  statement  a^ 
to  his  occupation. 

2.  Insuranco  «s>l52(i/2)~Classlfloatlon  manual  In  force  at  original  Issuance  of 

accldont  policy  fixos  rights  of  parties^ 

The  classification  manual  of  an  accident  insurance  company  in  force 
at  the  time  the  accident  insurance  was  originally  taken  out,  and  not  af 
manual  subsequently  adopted,  but  before  the  insurance  was  extended  by 
the  payment  of  the  last  premium,  fixes  the  rights  of  the  parties,  so  that 

#=s»For  «tli«r  CMM  a—  msm  topio  A  KBT-NUMBSR  in  mil  Key-Nombsrtd  DlgMU  A  laAnm- 


Digitized  by 


Google 


896  196  NSW  ZOBK  8DPPLBM J9NT  (Sup.  Ct. 

tbiero  can  be  no  recoTery  for  the  death  of  insured  whHe  an  army  officer 
in  active  service*  where  the  classification  mannal  in  force  when  the  poli- 
cy was  Issued  made  snch  officer  noninsurable. 

Cross-Appeals  from  Trial  Term,  New  York  County. 

Action  by  Ora  G.  Gillies  against  the  Preferred  Accident  Insurance 
Company  of  New  York.  Judgment  for  plaintiff,  after  trial  before 
the  court  without  a  jury  (110  Misc.  Rep.  489,  181  N.  Y.  Supp.  550), 
and  the  parties  cross-appeal.    Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J,,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Ware,  Kaplan  &  Kosman,  of  New  York  City  (Morris  Streusand, 
of  New  York  City,  of  counsel,  and  Harold  R.  Medina,  of  New  York 
City,  on  the  brief),  for  plaintiff.  * 

Harry  A.  Talbot,  of  New  York  City  (William  Rand,  of  New*  York 
City,  of  counsel,  and  Murray  D.  Welch,  of  New  York  City,  on  the 
brief),  for  defendant 

GREENBAUM,  J.  The  facts  are  practically  conceded.  The  ac- 
tion arises  out  of  an  accident  insurance  policy  issued  by  the  defend- 
ant, in  which  the  plaintiff  is  the  beneficiary.  On  October  4,  1901,  the 
defendant,  in  consideration  of  the  pa)mient  to  it  by  one  Walter  E. 
Gillam  of  the  sum  of  $25,  issued  to  him  its  policy  of  insurance,  known 
as  No.  24104,  which  thereafter  was  renewed  from  year  to  year  up 
to  October  4,  1908,  by  the  payment  of  annual  premiums.  On  Octo- 
ber 4,  1908,  in  consideration  of  a  premium  of  $25  to  it  paid,  the  de- 
fendant issued  a  new  policy  of  insurance  to  Gillam,  known  as  No. 
719682,  which  was  continued  thereafter  in  force  from  year  to  year 
up  to  October  4,  1918,  by  the  payment  of  successive  annual  premiums 
of  $25. 

The  assured,  Gillam,  when  the  United  States  entered  into  the 
World  War,  voluntarily  enlisted  in  the  army  of  the  United  States 
for  the  duration  of  the  war.  He  was  commissioned  as  an  officer  in 
the  army  of  the  Umted  States  on  August  15, 1917,  and  went  to  France 
in  the  performance  of  military  duty.  He  attained  the  rank  of  cap- 
tain, and  on  September  4,  1918,  while  leading  his  company  into  ac- 
tion against  the  public  enemy,  was  killed  by  an  enemy  shell 

When  the  1908  policy  was  issued,  the  assured  warranted  that  his 
occupation  was  that  of  advertising,  and  that  the  duties  of  his  occu- 
pation were  soliciting  and  office  work.  The  schedule  of  warranties 
was  never  changed  by  the  defendant  or  the  assured,  and  when  the 
last  premium  of  $25  was  paid,  on  October  4,r  1917,  the  defendant  had 
no  knowledge  of  Gillam's  enlistment.  The  first  notice  which  defend- 
ant had  of  Gillam's  entry  into  war  service  happened  to  be  upon  the 
day  after  his  unfortunate  death. 

Under  the  written  stipulation  between  the  parties,  it  was  agreed, 
^^ong  other  things,  as  follows: 

*'Ci)  That,  if  the  death  of  the  assured  was  not  the  result  of  bo4nj  Injoiy 
effected  solely  by  accidental  means.  Judgment  ahaU  be  rendered  for  the  de- 
£e&dant| 
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''<2)  That  if  the  dasslfication  ot  riekn  of  1908  applies,  and  the  dause  thereof 
ranking  an  army  ofBlcer  in  field  service  as  not  insurable  also  applies,  judgment 
shall  be  for  the  defendant. 

"(3)  That  if  the  classification  of  1006  applies,  and  the  clause  thereof  ranking 
an  army  officen  in  field  service  as  a  noninsnrable  risk  does  not  apply,  but  the 
next  most  haserdous  classification  applies,  the  plaintiff  is  entitled  to  Judgment 
for  $1,876. 

"(4)  That  if  the  classification  in  force  in  1917  applies,  the  plaintiff  is  en- 
titled to  judgment  for  $379. 

"(5)  That  If  section  I  of  the  policy  Sued  on  in  this  case  does  not  apply, 
judgment  shall  be  rendered  for  the  plaintiff  for  $7,500,  with  interest  from 
September  4, 1918." 

The  learned  trial  justice  found,  inter  alia,  the  following  facts  which 
are  material  to  tiiis  appeal : 

That  the  policy  in  auestlon  insured  Gillam  against  disability  or  death  as 
herein  defined,  resulting  "directly,  independently,  and  exclusively  of  any  and 
all  other  causes  from  bodily  injury  effected  solely  through  accidental  means" ; 
that  the  insured  "enlisted  for  the  duration  of  the  war  only,  and  Intended  to 
continue  in  his  former  business,  which  was  a  partnership,  and  from  which  he 
had  never  withdrawn" ;  that  when  the  assured  paid  his  premium  on  October 
4, 1917,  for  the  renewal  of  the  policy  to  October  4,  1918,  "the  defendant  was 
not  notified  in  any  way  by  the  insured,  the  benefldary,  or  any  other  person 
tbat  the  insured  was  then  a  soldier  in  field  service  or  an  army  officer  in 
field  service" ;  that  the  "insured  was  a  soldier  and  army  ofilcer  in  field  service 
prior  to  the  time  that  the  contract  of  insurance  for  the  year  commencing 
October  4,  1917,  was  entered  into" ;  that  "when  the  insured  became  a  soldier 
in  the  United  States  Army  this  was  a  voluntary  act" ;  that  ^'tintely  notice  and 
proof  of  the  death  of  said  Gillam  was  received  by  the  defendant" ;  that  "the 
classification  of  risks  adopted  by  the  officers  of  the  defendant,  and  in  force 
and  effect  on  October  4,  1908,  appears  in  defendant's  classification  manual, 
and  is  marked  as  Defendant's  Exhibit  A" ;  that  "according  to  the  defendant's 
manual  in  force  in  1906  and  to  section  I  of  poUcy  No.  719682  an  army  officer 
in  field  service  was  not  insurable." 

Upon  the  foregoing  facts,  we  may  determine  what  the  contract 
between  the  deceased  and  the  defendant  was,  and  whether  the  de- 
fendant was  under  any  liability  to  the  beneficiary  named  in  the  policy 
by  reason  of  the  manner  of  the  death  of  the  assured.  Defendant's 
contentions  are  as  follows : 

(1)  "That  the  death  of  the  assured  did  not  result,  directly,  independently  and 
exclusively  of  any  and  all  other  causes,  from  bodily  injury  effected  solely 
through  accidental  means."  (2)  "That  the  assured  was  guilty  of  a  breach  of 
warranty,  and  hence  the  plaintiff  is  not  entitled  to  recover  anything."  (3) 
^Tliat  the  dassiflcation  manual  in  force  in  1917,  and  not  that  of  1908  (if 
either),  should  be  applied."  (4)  "That  under  the  manual  of  1908  the  assured 
should  be  classed  as  a  noninsurable  risk,  and  not  in  the  next  ntost  hazardous 
classification." 

[1]  We  are  of  opinion  that  the  assured  was  not  j^ilty  of  any 
breiach  of  the  warranty.  While  a  duty  may  have  devolved  upon  him 
to  have  advised  the  defendant  of  his  act  of  entry  into  the  war,  it 
cannot  be  contended  that  his  omission  o^  failure  to  so  do  was  a  breach 
of  any  warranty.  The  warranty  which  the  defendant  claims  the  as- 
sured breached  was  his  statement  when  the  policy  of  1908  was  issued 
that  he  was  engaged  in  the  advertising  business.  That  statement  was 
absolutely  true  when  made.  He  was  not  theireafter  asked  by  the  de- 
fendant to  make  si^ny  further  statement  as  to  his  Qccupatioi^  aod  .as 
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heretofore  shown  he  had  not  given  up  his  interest  in  the  advertising 
business. 

[2]  The  crucial  question  in  this  case  is  whether  it  was  within  the 
contemplation  of  the  assured  and  the  insurer  that  the  policy  in  ques^ 
fion  was  to  cover  the  death  of  the  assured  under  the  circumstances 
here  appearing.  There  is  no  difference  between  the  parties  that  the 
assured  was  bound  by  the  classification  manual  which  was  applicable 
to  his  policy.  The  defendant  contends  that  the  classification  manual 
in  force  in  1917,  and  not  that  of  1908,  applies.  We  are,  however,  of 
the  opinion  that  the  classification  manual  applicable  to  the  policy  was 
that  of  1908.  It  is  not  to  be  prestuned,  in  the  absence  of  any  language 
to  the  contrary  in  the  policy  or  in  the  renewal  receipts,  that  it  was 
intended  to  bind  the  insured  by  the  classification  manual  made  sub- 
sequent to  the  agreement  between  the  parties.  But  the  classification 
manual  iii  force  in  1908  was  that  an  army  officer  in  field  service  "was 
not  insurable." 

Reading  the  company's  manual  into  the  policy,  as  both  sides  recog- 
nize would  be  entirely  proper,  we  must  assume  that  the  parties  to  the 
contract  of  insurance  understood  that  the  assured,  if  he  became  an  army 
officer  in  field  service,  was  not  insurable,  and. that  any  injury  result- 
ing while  engaged  in  such  field  service  was  not  within  the  contempla- 
tion of  the  parties. 

It  is  our  opinion  that  the  judgment  must  be  reversed,  and  the  com- 
plaint dismissed.    Settle  order  on  notice.    All  concur.  • 


ai9  Misc.  Rep.  186) 

KNILL  V.  KNILL. 

(Supreme  Court,  Pulton  County.    July,  1922.) 

1.  Jodgment  «==>8l8(l)*By  csourt  not  having  Jurisdiction  not  entitled  to  full  faltb 

and  credit  In  other  state. 

The  courts  of  a  state  are  not  required,  under  the  full  faith  and  credit 
clause  (Const  U.  S.  art  4,  |  1).  to  enforce  a  decree  rendered  in  another 
state  by  a  court  having  no  Jurisdiction  either  of  the  person  of  the  defend- 
ant or  of  the  subject-matter,  and  where  the  clause  is  invoked  the  question 
of  the  jurisdiction  of  the  court  rendering  the  decree  is  open  to  inquiry. 

2.  Divorce  ^=3»327*DIvorce  decree  rendered  by  oovrt  of  other  state,  wherein 

piaintllf  was  not  a  bona  fide  resident,  held  not  entitled  to  fnil  faith  and  oredit 
Where  a  husband  went  to  another  state  purely  for  the  purpose  of  pro- 
curing a  divorce,  and  returned  immediately  following  the  rendition  of  the 
decree,  the  decree  was  not  entitled  to  fuU  faith  and  credit  under  Const 
U.  S.  art  4,  §  1,  in  an  action  by  wife,  to  whom  he  was  sutoequently  mar- 
ried, to  annul  such  subsequent  marriaga 

3.  Oonrts  «=>25*-tlurl8dletlon  cannot  bo  conferred  by  oonsont. 

Where  husband  established  a  residence  in  another  state  purely  for  the 
purpose  of  obtaining  a  divorce  therein,  and  without  the  bona  fide  purpose 
of  making  his  legal  domicile  therein,  the  mere  fact  that  the  wife.  In  ac- 
tion in  other  state,  recognised  the  husband's  residence  to  be  in  such  first 
state,  did  not  confer  jurisdiction,  since  the  wife  eould  not,  even  by  ap- 
.  pei^rance  or  conseht^  confer  jurisdiction. 

4s»Vor^ther  casM  Me  «ame  tople  A  KBT-NUUBBR  in  aH  key-Nnmbered  Digests  A  Indessi 


Digitized  by 


Google 


Slip*  Ct)  KNILL  ▼.  ExnuL  BM 

(19S  N.T.8.) 

Action  by  Kate  £.  Knill  against  Frederidc  G.  KnilL  Jodgment  for 
plaintiff. 

Eugene  D.  Scribner,  of  Gloversville,  for  plaintiff. 
Wesley  H.  Maider,  of  Gloversville,  for  defendant. 

WHITMYER,  J.  Plaintiff  is  seeking  to  anntd  fher  marriage  with 
defendant  on  the  ground  that  his  wife  by  a  former  marriage  was  then 
living  and  that  said  marriage  then  was  and  still  is  in  force  under  the 
laws  of  this  state.  He  had  obtained  a  divorce  from  his  former  wife 
in  JSTevada,  and  die  case  involves  the  question  of  the  validity  of  the  di- 
vorce.   The  facts  are  as  follows : 

Defendant  married  bis  first  wife  m  England  on  September  14,  1873. 
Shortiy  thereafter  they  came  to  this  country  and  settled  in  Gloversville, 
N.  Y.  He  became  a  citizen  there,  and  they  lived  there  togetlier  until 
June  9,  1907,  when  she  abandoned  him,  willfully  and  without  cause, 
going  at  first  to  Kingston,  in  this  state,  and  then,  after  a  few  months, 
to  Connecticut,  where  she  has  since  resided,  without  any  request  for  or 
support  from  him.  She  is  living  there  now.  He  remained  in  Glovers- 
ville until  early  in  September,  1912,  when  he  went  to  Reno,  Nev.  He 
arrived  on  September  10, 1912,  or  just  before. 

On  March  13,  1913,  he  filed  a  complaint,  verified  March  12,  1913, 
in  an  action  for  divorce  on  the  ground  of  her  abandonment.  He  al- 
leged, in  effect,  that  he  had  resided  in  Nevada  for  six  months  immedi- 
ately preceHing,  that  she  abandoned  him  willfully  and  without  cause 
on  June  9,  1907,  that  she  has  since  been  and  then  was  a  resident  of 
Connecticut,  and  that  he  owned  real  property  in  Gloversville,  N.  Y., 
worth  about  $8,000,  and  mortgaged  for  about  $10,000,  and  he  asked 
for  a  division  of  the  common  property,  in  addition  to  the  divorce. 
The  order  for  and  the  affidavit  of  service  of  the  summons  and  com- 
plaint are  not  shown  in  the  transcript  of  record  in  the  action,  in  evi- 
dence ;  but  the  record  shows  that  they  were  before  the  court,  and  sets 
forth  that  she  was  duly  and  personally  served  with  a  copy  of  each,  at 
Hartford,  Conn.,  on  March  31,  1913,  pursuant  to  the  laws  of  Nevada 
and  the  order  of  the  court.  She  did  not  appear  or  answer,  and  the 
court  thereupon,  and  on  May  12,  1913,  directed  the  entry  of  her  de- 
fault, after  which  the  evidence  was  taken. 

N.  A.  Brown  and  defendant  were  sworn.  Brown  testified  to  the  ef- 
fect that  he  had  known  defendant  for  about  2  years  by  correspond- 
ence, and  since  the  early  part  of  September,  1912,  perhaps  between 
September  5  and  10,  1912,  personally,  and  that  he  had  seen  him  prob- 
ably 20  times  or  more  in  the  meantime.  Defendant  testified  to  the  ef- 
fect that  he  had  resided  in  Reno  continuously  since  September  10,  1912, 
living  with  one  Sellman,  a  builder,  all  of  the  time,  excepting  about  2% 
months,  when  he  worked  at  a  hospital ;  that  his  wife  left  him  without 
cause  on  June  9,  1907,  and  had  been  a  resident  of  Connecticut  prac- 
tically ever  since ;  that  he  had  not  seen  her  since ;  that  he  was  a  car- 
penter, and  owned  property  in  Gloversville  worth  about  $10,000,  and 
mortgaged  up  to  its  value;  that  his  wife  had  not  contributed  in  any 
way ;  and  that  she  had  brought  an  action  in  Connecticut  for  a  divorce 
from  him. 
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The  court  asked  for  the  papers  in  her  action,  and  he  handed  them 
up.  The  complaint  was  dated  April  8,  1913,  and  alleged  that  she  was 
a  resident  of  Connecticut,  and  had  been  there  continuously  for  3  years 
next  before,  and  that  he  was  a  resident  of  Reno,  Nev.,  and  it  alleged 
cruelty  on  his  part,  on  different  days  between  June  1,  1904,  and  that 
date,  and  desertion  on  June  9,  1907.  That  was  the  date  stated  in  his 
complaint.  The  summons  directed  him  to  appear  and  answer  cm  the 
first  Tuesday  of  May,  1913,  and  the  court  directed  the  service  of  the 
papers  on  him,  by  registered  mail,  at  Reno,  on  or  before  April  9,  1913. 
This  was  done,  and  the  registry  return  receipt  was  received  April  28, 
1913. 

Thereupon  the  court  found  and  decided  that  he  had  redded  in  the 
state  continuously  for  more  than  6  months  before  the  commencement 
of  the  action  and  the  filing  of  the  complaint,  and  was  a  bona  fide  resi- 
dent thereof  at  the  time  of  the  commencement  of  the  action  and  at  that 
time,  and  that  he  was  entitled  to  a  decree  dissolving  the  bonds  of  rfaatri- 
mony,  and  entitled  to  the  ownership  and  possession  of  the  community 
property,  described  in  the  complaint;  and  a  decree  accordingly  fol- 
lowed. He  then  returned  to  Gloversville  and  has  resided  there  ever 
since.  She  did  not  proceed  further  with  her  action,  but  withdrew  it 
on  February  15,  1-915. 

Thereafter,  and  on  July  28,  1920,  plaintiff  arrived  in  New  York 
City  from  England.  On  July  29,  1920,  she  and  defendant^applied  for 
and  obtained  a  marriage  license  there.  Both  subscribed  and  swore  to 
the  application.  This  stated  that  he  was  a  divorced  person,  and  that 
the.  divorce  was  granted  to  him  at  Reno,  Nev.,  on  May  12,  1913.  She 
knew  about  the  divorce  before  the  marriage,  but  did  not  know  of  the 
illegality,  if  any,  in  it.  They  were  married  in  Albany,  N.  Y.,  on  Au- 
gust 1,  1920.  Following  this,  they  went  to  Gloversville,  N.  Y.,  where 
Siey  lived  together  for  several  months,  when  she  brought  this  action. 
Before  any  evidence  was  taken,  the  parties  stipulated  that  defendant 
became  a  resident  of  Nevada  prior  to  obtaining  his  decree  there.  After 
that,  defendant  testified,  on  direct,  that  he  boarded,  while  in  Reno, 
worked  there,  as  a  nurse  in  a  hospital,  for  2^  months,  and  in  a  cream- 
ery for  a  little  over  3  months,  and  that  he  voted  there  at  the  spring  elec- 
tion in  1913,  and,'  on  cross,  that  he  did  not,  before  leaving,  sell  any  of 
his  real  estate,  but  that  he  went  to  get  a  divorce,  and  that  he  returned 
to  Gloversville,  after  he  got  it. 

[  1  ]  The  courts  of  a  state  are  not  required,  under  the  full  faith  and 
credit  clause  (Article  4,  §  1)  of  the  Constitution  of  the  United  States, 
to  enforce  a  decree  rendered  in  another  state,  if  there  was  no  jurisdic- 
tion there,  either  of  the  person  of  the  defendant  or  of  the  subject-mat- 
ter; and,  where  that  clause  is  invoked,  the  question  of  the  jurisdiction 
of  the  court  rendering  the  decree  is  open  to  inquiry.  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  Ed.  897;  Andrews  v.  Andrews,  188 
U.  S.  14,  15,  33-37,  23  Sup.  Ct.  237,  47  L.  Ed.  366;  Haddock  v.  Had- 
dock, 201  U.  S.  562,  573,  26  Sup.  Ct.  525,  50  L.  E4  867,  S  Ann.  Cas. 
1 ;  Schouler,  Marriage  &  Divorce,  vol.  2  (6th  Ed.)  §§  1967-1970.  In 
this  state  the  courts  decline  to  enforce  such  a  decree,  so  lacking  in  ju- 
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risdiction.    Haddock  Case,  supra,  201  U.  S.  562,  587,  588,  26  Sup.  Ct 
525,  50  L.  Ed.  867,  5  Ann.  Cas.  1. 

[2]  When  defendant  obtained  his  decree  in  Nevada,  willful  deser- 
tion of  either  party  by  the  other  for  the  space  of  one  year  was  a 
ground  for  divorce,  and  it  was  obtained  by  complaint,  under  oath,  to 
the  district  court  of  the  county,  where  the  cause  accrued,  or  where  de- 
fendant resided  or  was  found,  or  where  plaintiff  resided,  if  that  was 
the  county  in  which  the  parties  last  cohabited,  or  in  which  he  resided 
for  six  months  before  suit  brought.  His  former  wife  having,  so  far  as 
appears,,  never  resided  in  Nevada,  his  right  of  action,  if  any,  was  de- 
pendent uppn  his  own  residence  for  at  least  six  months  in  the  county 
in  which  he  brought  it ;  and  a  bona  fide  residence — in  other  words,  a 
legal  domicile — ^was  required.  That  was  a  prerequisite.  Andrews 
Case,  supra;  Bell  v.  Bell,  181  U.  S.  175,  21  Sup.  Ct.  551,  45  L.  Ed. 
804;  Streitwolf  v.  Streitwolf,  181  U.  S.  179,  21  Sup.  Ct.  553,  45  L. 
Ed.  807;  Atherton  v.  Atherton,  181  U.  S.  155,  21  Sup.  Ct.  544,  45 
L.  Ed.  794.  New  York  State  was  the  matrimonial  domicile,  until  his 
former  wife  went  to  Connecticut  to  live,  after  she  deserted  him.  Her 
desertion  was  willful  and  without  cause.  He  remained  here  for  five 
years,  and  this  was  their  legal  domicile,  during  that  time. 

Then,  being  imable  to  get  the  desired  relief  here,  he  went  to  Nevada, 
and,  after  residing  there  just  long  enough  to  permit  it,  he  commenced 
his  action,  and  the  papers  were  served  upon  her  according  to  Nevada 
law.  She  did  not  appear  or  answer,  but  immediately  commenced  an 
action  against  him,  in  Connecticut,  for  a  divorce  on  the  ground  of  his 
alleged  desertion,  recognized  there,  also,  as  a  ground,  and  the  papers 
were  served  upon  him  according  to  Connecticut  law.  He  produced 
them  on  his  hearing.  In  these  she  alleged  that  she  was  a  resident  of 
Connecticut  and  he  of  Nevada,  thus  in  effect  recognizing  his  claim 
in  that  respect.  Thereupon,  after  some  testimony  to  the  effect  that 
he  had  resided  there  continuously  for  six  months  before,  the  court  gave 
him  a  decree,  based  upon  the  finding  that  he  was  a  bona  fide  resident  of 
the  state;  and  she  subsequently  withdrew  her  action,  and  thus  again, 
in  effect,  recognized  his  claim. 

But  it  is  clear  from  the  evidence,  and  he  has  testified,  that  he  went 
to  Nevada  solely  to  obtain  a  decree.  Thus  he  perpetrated  a  fraud  on 
the  law  of  his  domicile,  by  temporarily  sojourning  and  procuring  a  de- 
cree there,  without  a  bona  fide  residence.  Andrews  v.  Andrews,  supra, 
188  U.  S.  14,  38,  23  Sup,  Ct.  237,  47  L.  Ed.  366.  And  the  courts  here 
will  not  enforce  it.  Although  the  stipulation,  at  the  outset,  that  he  be- 
came a  resident  of  Nevada  before  he  obtained  a  decree,  was  not  with- 
drawn after  he  testified,  nevertheless  it  is  not  binding  upon  the  court 
in  the  face  of  the  evidence.  And  the  fact  that  she  deserted  him,  with- 
out cause,  before  he  went  to  Nevada,  does  not  change  the  situation, 
since  a  bona  fide  residence  there,  on  his  part,  was  required  in  any  event. 
If  he  had  acquired  it,  his  dcxnicile  there  would  have  been  her  domicile 
— ^actual,  if  she  followed,  and  constructive,  if  she  did  not.  Hood  v. 
Hood,  11  Allen,  196,  87  Am.  Dec.  709;  Burlen  v.  Shannon,  115  Mass. 
438. 

195N.T.S.— 26 
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{3]  Finally,  her  appearance  or  consent  could  not  have  conferred 
jurisdiction,  and  it  follows  that  her  recognition  did  not.  Andrews  v. 
Andrews,  supra.  The  question  of  good  faith  was  not  involved  in  the 
case  of  North  v.  North,  47  Misc.  Rep.  180,  93  N.  ¥•  SuRp.  512,  af- 
firmed 111  App.  Div.  921,  96  N.  Y.  Supp.  1138,  relied  upon  by  de- 
fendant. The  defendant  there  went  to  California  for  the  purpose  of 
actually  and  in  good  faith  acquiring  a  permanent  domicile,  and  he  re- 
mained for  3  years.  * 

Plaintiff  is  entitled  to  judgment.    Findings  accordingly. 


(202  App.  Div.  54) 

PEOPLE  V.  BOSTON  &  M.  R.  R. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  6,  1922.) 

Taxation  «=s>l05i/2— New  bonda  iaaued  to  pay  matured  beads  are  net  exenpt 
from  mortgage  recording  tax. 

New  bonds,  issued  to  pay  matured  bonds  secured  by  the  same  mortgage, 
taxable  under  Tax  Law,  $  253,  are  not  exempt  under  section  259,  limiting 
the  tax  to  the  outstanding  principal  indebtedness,  although  not  in- 
creasing the  indebtedness  for  which  the  mortgage  is  security  at  any  one 
time,  but  are  taxable  as  a  new  debt,  since  the  latter  section  does  not 
limit  the  tax  to  the  principal  indebtedness  outstanding  at  any  one  time. 

Kiley,  J.,  dissenting. 

Submission  of  controversy  on  agreed  facts  under  Civil  Practice  Act, 
§  546,  by  the  People  of  the  State  of  New  York  against  the  Boston  & 
Maine  Railroad.    Judgment  for  plaintiff. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (John  J.  McCall,  Deputy  Atty.  Gen., 
of  counsel),  for  the  People. 

Visscher,  Whalen,  Loucks  &  Murphy,  of  Albany  (Robert  E.  Wha- 
len,  of  Albany,  of  counsel),  for  defendant. 

COCHRANE,  P.  J.  The  question  is  whether  the  mortgage  record- 
ing tax  imposed  by  section  253  of  the  Tax  Law"(Consol.  Laws,  c  60), 
as  amended  by  Laws  1916,  c.  323,  applies  to  bonds  secured  by  a  cor- 
porate mortgage  to  a  trustee  and  issued  to  pay  matured  bonds  of  the 
same  amount  and  secured  by  the  same  n^rtgage  with  respect  to  which 
matured  bonds  a  tax  has  been  paid. 

The  defendant  on  December  1,  1919,  executed' to  Old  Colony  Trust 
Company,  as  trustees,  a  trust  mortgage  covering  fts  real  property  to 
secure  bonds  in  the  aggregate  principal  amount  of  over  $95,000,000. 
When  the  mortgage  was  recorded,  the  recording  tax  was  paid  on  the 
amount  mentioned.  Subsequently  at  different  times  the  defendant,  un- 
der the  provisions  of  said  trust  mortgage,  issued  thereunder  three  se- 
ries of  bonds,  aggregating  $21,558,000.  The  proceeds  of  these  bonds 
were  used  to  pay  and  discharge  an  equal  amount  of  the  former  bonds. 
The  statute  applicable  to  the  question  is  section  259  of  the  Tax  Law, 
as  amended  by  Laws  1917,  c.  573,  which  so  far  as  material  provides  as 
follows : 

^s>For  oUi«r  casM  a—  Mine  topic  A  KBT-NUMBER  In  kll  Kej-Numbered  DicesU  ft  Ind«Te» 
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"TruMt  McrtgageB. — ^In  the  case  of  mortgages  made  by  corporationg  In  trim 
to  aecore  payment  of  bonds  or  obligations  issued  or  to  be  issued  thereafter,  if 
the  total  amount  of  principal  indebtedness  which  under  any  contingency  may 
be  advanced  or  accrued  or  which  may  become  secured  by  any  such  mortgage 
which  is  subject  to  this  article  has  not  been  advanced  or  accrued  thereon  or 
become  secured  thereby  before  such  mortgage  is  recorded,  it  may  contain  at 
the  end  thereof  a  statement  of  the  amount  which  at  the  time  of  the  execution 
and  delivery  thereof  has  been  advanced  or  accrued  thereon,  or  which  is  then 
secured  by  such  mortgage ;  thereupon  the  tax  payable  on  the  recording  of  the 
mortgage  shall  be  computed  on  the  basis  of  the  amount  so  stated  to  have  been 
80  advanced  or  accrued  thereon  or  which  is  stated  to  be  secured  thereby. 
•  •  •  Whenever  a  further  amount  is  to  be  advanced  under  the  original 
mortgage,  or  shall  accrue  thereon  or  become  secured  thereby,  the  corporation 
making  such  mortgage  shall  pay  the  tax  on  such  amount,"  etc. 

There  is  no  provision  in  the  mortgage  or  otherwise-  requiring  the 
original  bondholders  to  accept  new  bonds  in  place  of  those  matured. 
They  were  entitled  to  have  their  bonds  paid.  The  transaction  was  in 
no  sense  an  exchange  of  bonds.  The  new  bonds  were  placed  on  the 
market,  and  the  proceeds  thereof  used  to  pay  and  discharge  the  old 
bonds.  The  indebtedness,  therefore,  was  not  the  same.  The  transac- 
tion consisted  of  the  substitution  of  one  ''principal  indebtedness"  in 
place  of  another.  The  defendant  would  read  the  statute  as  if  it  applied 
to  an/  indebtedness  which  might  be  secured  by  the  mortgage  at  any 
one  time.  The  statute  by  its  phraseology  gives  no  intimation  of  such 
a  purpose.  The  defendant  says :  "The  tax  is  to  be  measured  by  the 
total  debt  secured."  That  is  true,  but  not  necessarily  secured  at  any  one 
time.  I  think  emphasis  should  be  placed  on  the  words  "principal  in- 
debtedness,'* and  it  is  in  respect  to  such  an  obligation  "which  under 
any  contingency"  may  be  secured  by  the  mortgage  that  the  tax  is  im- 
posed. An  old  debt  or  obligation  existed  in  respect  to  which  the  tax 
was  formerly  paid.  A  new  debt  or  obligation  has  now  come  into  ex- 
istence, which  is  equally  subject  to  taxation.  If  old  bonds  are  paid 
with  corporate  earnings,  and  thereafter  new  bonds  for  the  same  amount 
are  issued  under  the  same  mortgage  to  provide  for  equipment,  clearly 
the  new  bonds  are  not  exempt  from  the  tax  merely  because  the  mort- 
gage indebtedness  has  not  been  increased.  I  do  not  see  that  it  makes 
any  diflEerence  whether  the  proceeds  of  the  bonds  are  used  to  pay  a 
former  indebtedness,  or  to  pay  for  new  equipment,  or  any  other  pur- 
pose. In  any  event,  it  is  a  new  debt  or  obligation  which  the  mortgage 
secures.  The  old  debt  has  been  destroyed.  A  new  one  has  been 
created. 

If  this  trust  mortgage  contained  no  refunding  provisions  and  the 
defendant  were  required  to  resort  to  another  mortgage  to  secure  its 
new  bonds  there  would  be  no  question  about  its  liability  for  the  tax. 
This  court  has  said : 

"The  statute  does  not  contemplate  that,  if  a  man  pays  one  mortgage  with 
money  borrowed  upon  another  mortgage,  the. latter  mortgage  is  exempt  from 
taxation."  People  ex  rel.  Astor  Trust  Ck>.  ▼.  State  Tax  Oommlssion,  174  App. 
Div.  32a  326,  160  N.  T.  Supp.  854,  858. 

A  party  may  not  indirectly  accomplish  that  which  by  direct  methods 
the  law  does  not  permit.  The  parties  to  a  mortgage  may  not,  by  in- 
serting th^ein  appropriate  provisions  constituting  3ie  mortgage  a  se- 
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curity  for  a  new  indebtedness  to  take  the  place  of  the  old,  evade  the 
provisions  of  the  Tax  Law.  The  method  adopted  may  be  entirely  ap- 
propriate for  the  purposes  of  the  mortgagor,  but  it  should  not  be  used 
as  a  device  to  escape  taxation. 

I  think  judgment  should  be  directed  in  favor  of  the  plaintiff,  as  de- 
manded by  it  in  the  submission,  without  costs.    All  concur,  except 

KILEY,  J.  (dissenting).  Section  253  of  the  Tax  Law  of  this  state 
provides  as  follows : 

*'A  tax  of  fifty  cents  for  each  one  hundred  doUars  and  each  remaining  major 
fraction  thereof  of  principal  debt  or  obligation  which  Is,  or  under  any  con- 
tingency may  be,  secured  at  the  date  of  the  execution  thereof  or  at  any  time 
thereafter  by  a  mortgage  on  real  property  situated  within  the  state  recorded 
on  or  after  the  'first  day  of  July,  nineteen  hundred  and  six,  is  hereby  imposed 
on  eadi  such  mortgage,  and  shaU  be  collected  and  paid  as  provided  in  this 
article.  If  the  principal  debt  or  obligation  which  is  or  by  any  contingency 
may  be  secured  by  such  mortgage  recorded  on  or  after  the  first  day  of  July 
nineteen  hundred  and  seven,  is  less  than  one  hundred  dollars,  a  tax  of  fifty 
cents  is  hereby  imposed  on  sudi  mortgage,  and  shaU  be  collected  and  paid  as 
provided  In  this  article." 

Defendant  concedes  that  section  255  of  the  Tax  Law,  as  amended  by 
Laws  1916,  c.  323,  is  not  applicable  to  this  solution.  If  the  mortgage 
in  the  first  instance  had  been  made  for  a  sum  in  excess  of  the  bond  is- 
sue, then  the  provisions  of  section  256  of  the  Tax  Law  (as  amended  by 
Laws  1916,  c.  323,  and  Laws  1920,  c.  75)  would  govern  the  assessment 
of  the  recording  tax  by  the  county  clerk.  This  mortgage  sets  a  limit  to 
the  amount  of  the  obligation  that  may  be  assessed  under  it.  The 
amount  permitted  imder  the  mortgage,  $95,601,000,  was  issued  in  the 
first  instance,  and  payment  made  and  the  tax  collected,  as  provided  un- 
der section  257  of  said  Tax  Law,  which  reads  as  follows: 

"The  taxes  imposed  by  this  article  shaU  be  payal^e  on  the  recording  of  each 
mortgage  of  real  property  subject  to  taxes  thereunder.  Such  taxes  shall  be 
paid  to  the  recording  oflScer  of  any  county  in  which  the  real  property  or  any 
part  thereof  is  situated.  It  shall  be  the  duty  of  such  recording  office  to  in- 
dorse upon  each  mortgage  a  receipt  for  the  amount  of  the  tax  so  paid.  Any 
mortgage  so  Indorsed  may  thereupon  or  thereafter  be  recorded  by  any  re- 
cording officer  and  the  receipt  for  such  tax  indorsed  upon  each  mortgage  shall 
be  recorded  therewith.  The  record  of  such  receipt  shall  be  conclusive  proof 
that  the  amount  of  tax  stated  therein  has  been  paid  upon  such  mortgage." 

Section  258,  Tax  Law  (as  amended  by  Laws  1916,  c.  323,  Laws  1920. 
c.  51,  and  Laws  1921,  c.  532),  forbids  the  county  clerk  or  register  to 
record  such  mortgage  unless  the  tax  is  paid.  It  cannot  be  released,  dis- 
charged, or  assigned  of  record.  It  cannot  be  foreclosed.  These  pro- 
visions precede  section  259  of  the  Tax  Law  (as  amended  by  Laws  1917, 
c.  573),  which  is  entitled  "Trust  Mortgages,"  and  which  must  govern 
the  solution  of  the  question  here. 

The  plaintiff  contends  that  the  refunding  bonds,  iastied  to  take  up 
the  outstanding  bonds  under  the  mortgage,  were  an  additional  indebt- 
edness for  which  the  mortgage  stood  as  security.  This  is  the  only 
ground  which  the  plaintiff  can  urge  for  the  construction  it  seeks  to  have 
upheld  here.  The  clause  in  section  259,  supra,  "Whenever  a  further 
amount  is  to  be. advanced  under  the  original  mortgage,"  etc^  must  be 
read  in  the  light  of  the  language  that  precedes  it  in  that  section,  and 
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that  language  is  ^o  the  effect  that  the  amotmt  named  in  the  mortgage 
to  be  secured  thereby  is  not  advanced  in  the  first  instance.  I  do  not 
think  plaintiff's  contention  is  sound.  The  fault  may  be  in  the  law  it- 
self. If  its  contention  is  to  prevail,  ^hat  security  has  the  creditor 
who  invests  his  money  on  the  strength  of  a  mortgage  on  property  at  a 
stated  amount,  if  the  corporation'  can  double  its  liability  under  the 
mortgage  and  reduce  the  creditor's  security  to  one-half  what  it  was 
when  he  parted  with  his  money  on  the  strength  of  the  amount  of  the 
mortgage?  It  is  conceded  here  that  under  the  contention  of  the  de- 
fendant sudi  a  condition  will  not  obtain;  that  at  no  time  will  the  mort- 
gage secure  more  than  the  original  amount.  It  is  better  that  the  latter 
condition  be  recognized  as  such  tiban  to  entertain  and  approve  such  a 
condition  as  the  foregoing  illustration  shows  possible. 

It  is  urged,  in  support  of  plaintiff's  contention,  that  if  defendant  gave 
a  new  mortgage  to  secure  the  issue  of  bonds  to  be  used  in  retiring  the 
bonds  issued  under  the  old  mortgage,  it  would  have  to  pay  a  record- 
ing tax;  that  is  so  because  of  section  252  of  the  Tax  L<aw,  which  is 
peremptory,  and  finds  no  exception  in  the  Tax  Law,  except  section  255, 
as  amended,  supra,  which  defendant  concedes  is  not  applicable  here.  I 
cannot  escape  the  conclusion  that  this  is  double  taxation. 


<201  App.  DlY.  759) 

ROBERTS  V.  J.  P.  NEWCOMB  &  CO.  et  at. 

(Supreme  Court,  Appellate  Division,  Third  Department     July  6,  1922.) 

Master  anil  Mrvaat  «s>373«-U]ury  by  bomb  exploding  in  street  iield  oompeneable. 

Where  an  emiAoy^,  whose  dnty  required  him  to  be  on  the  streets  in  the 
exercise  of  his  employer's  business,  whUe  so  engaged,  was  injured  by  the 
explosion  of  a  bomb  in  a  street,  he  was  entitled  to  compensation  ander 
the  Workmen's  Compensation  liaw. 

Henry  T.  KeUogg,  J.,  dissenting. 

Appeal  from  State  Industrial  Board. 

Proceeding  by  Lawrence  L.  Roberts  against  J.  F.  Newcomb  &  Co. 
and  another,  before  the  State  Industrial  Board,  for  an  award.  From 
an  award  in  favor  of  claimant,  defendants  appeal.    Affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Bertrand  L.  Pcttigrew  and  Walter  L.  Glenney,  both  of  New  York 
City,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

KILEY,  J.  The  record  discloses  that  the  employer  (a  corporation) 
of  the  claimant  was  engaged  in  business  at  441  PearKstreet,  New 
York  City,  N.  Y.,  as  general  printer;  that  claimant  was  an  outside 
man,  that  is,  who  solicited  and  collected,  from  patrons  in  different  parts 
of  the  city,  printing  used  daily  in  large  establishments  in  that  city, 
called  regularly  at  those  establishments,  including  banks,  where  be 
also  deposited  money  for  his  employers.  On  the  16th  day  of  Sep- 
tember, 1920,  at  12:01  o'clock  (midday),  after  claimant  had  made  a 
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deposit  at  the  Metropolitan  Trust  Company  for  his  employer,  and 
while  on  the  way  to  call  upon  a  patron  of  his  employer,  an  explosion 
occurred  which  caused  the  injuries  complained  of  here.  The  occur- 
rence was  what  is  now  commonly  and  universally  known  as  the  "Wall 
Street  explosion."  A  claim  arising  out  of  this  same  explosion  was 
before  this  court  in  Westbay  v.  Curtis  &  Sanger,  198  App.  Div.  25, 
189  N.  Y.  Supp.  539,  where  the  award  to  claimant  was  reversed,  and 
where  the  Court  of  Appeals  affirmed  the  judgment  of  this  court  with- 
out opinion.  232  N.  Y.  555,  134  N.  E.  569.  However,  the  award  in 
that  case  was  based  upon  the  provisions  of  second  group  45  of  section 
2  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  as  add- 
ed by  Laws  1918,  c.  634,  in  that  there  were  four  or  more  employes  en- 
gaged in  the  work  of  the  employer. 

The  question  herein  involved  was  not  presented  on  that  appeal. 
The  claimant  was  in  the  course  of  his  employment,  and  was  injured 
while  actually  performing  service  for  which  he  was  employed.  The 
injury,  its  extent,  compound  fracture  of  right  leg,  is  not  questioned. 
That  such  injury  was  received  in  the  course  of  his  employment  can- 
not be  questioned.  That  it  arose  out  of  his  employment,  or  that  it 
was  a  risk  incident  thereto,  or  that  it  was  such  a  risk  as  was  con- 
templated by  the  contract  of  insurance,  is  questioned. 

It  IS  urged  that  the  negative  of  these  propositions  should  prevail, 
and  the  award  shoula  be  reversed  and  the  claim  dismissed.  The  matter 
for  consideration  is  simplified  by  asking  the  single  question:  Is  this 
a  risk  of  the  street  or  a  "street  risk"?  The  State  Industrial  Board, 
in  its  finding,  recites  all  of  the  facts,  and  concludes  it  was  the  most 
serious  explosion  that  ever  occurred  in  that  city,  and  that  claimant 
"received  his  injuries,  because  of  his  employment,  in  the  discharge 
of  his  duty  to  his  employer."  Concededly  the  source  of  the  explosion 
had  no  connection  with  the  employer's  business;  but,  because  of  the 
employment  at  that  particular  time  and  place,  the  claimant  was  in- 
jured. 

The  appellant  urges  that  the  principle  underlying  the  decisions  in 
Matter  of  Grieb  v.  Hammerle,  222  N.  Y.  382,  118  N.  E.  805,  7  A.  L. 
R.  1075,  Matter  of  Redner  v.  H.  C.  Faber  &  Son,  223  N.  Y.  379, 
119  N.  E.  843,  and  Matter  of  Heidematm  v.  American  District  Tele- 
graph Cq.,  230  N.  Y.  305,  130  N.  E.  302,  do  not  sustain  the  contention 
of  respondents  that  this  award  should  be  affirmed.  In  the  Grieb  Case, 
supra,  the  claimant  undertook  at  the  request  of  his  employer  to  deliver 
some  boxes  of  cigars  in  the  evening  after  working  hours;  he  fell 
down  stairs  and  was  killed.  The  question  there  involved  was  wheth- 
er it  was  in  the  course  of  his  employment.  In  the  Redner  Case,  supra, 
the  claimant  was  sent  across  the  street  by  his  employer  to  letter  a  tnmk 
in  another  factory;  while  returning  he  slipped  and  fell  on  the  ice 
or  snow,  receiving  the  injuries  from  which  he  died.  His  dependents 
were  allowed  compensation.  The  award  was  unanimously  affirmed 
in  this  court.  180  App.  Div.  127,  167  N.  Y.  Supp.  242.  On  appeal  to 
the  Court  of  Appeals  it  is  said  (223  N.  Y.  381,  119  N.  E.  842) : 

*'It  la  said  on  part  of  the  appellants  that  Bedner's  injuries  did  not  arise  oni 
of  his  employment,  and  that  his  accident  resulted  from  an  ordinary  street 
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risk,  whldi  war  common  to  all  pedestrians  in  tbe  street    I  tbiok  we  bare  d^ 
cided  to  the  contrary  on  the  question  of  law  involved." 

The  judgment  of  the  Appellate  Division  (180  App.  Div.  127,  167 
N.  Y.  Supp.  242)  was  affirmed. 

In  the  Heidemann  Case,  supra,  the  night  watchman  of  the  American 
District  Telegraph  Company  was  accidently  shot  and  killed  while  on  his 
rounds  at  night  by  a  policeman  in  pursuit  of  burglars.  An  award  in 
favor  of  his  widow  was  reversed  by  the  Appellate  Division.  193  App. 
Div.  402,  183  N.  Y.  Supp.  924.  Judge  Cardozo,  in  the  Court  of  Ap- 
pealSf  says : 

"An  award  under  the  Workmen's  Oontpensatien  Law,  in  favor  of  his  widow, 
was  reversed  at  the  Appellate  Division  on  the  ground  that  death,  though  oo- 
cnrring  *ln  the  course  of  employment,'  did  not  arise  *oot  or  emplojrment,  with- 
in the  meaning  of  the  statute.  We  reach  a  different  conclusion.  Heidemann*8 
duties  involved  exposuYe  to  something  more  than  the  ordinary  perils  of  the 
street  with  its  collisions,  its  pitfalls,  and  the  Uke'— citing  i 


The  learned  judge  further  says :. 

"He  was  brought  by  the  conditions  of  his  work  within  the  zone  of  special 
danger"— <!itlng  I.^nbruno  v.  Champlaln  Silk  Mills,  229  N.  Y.  470,  128  N.  B. 
711,  13  A.  L.  R.  522. 

In  Matter  of  Kowalek  v.  New  York  Consol.  R.  Co,,  229  N.  Y. 
489,  128  N.  E.  888,  it  is  held,  in  effect,  that  the  Workmen's  Compensa- 
tion Law  is  not  applicable  to  an  injury  arising  through  a  hazard  not  as- 
sociated with,  nor  inherent  in  the  nature  of  the  employment  as  its 
source,  and  to  which  the  employe  would  have  been  equally  exposed  if 
he  had  not  been  so  employed.  In  the  case  at  bar  it  should  be  recalled 
that  claimant  was  in  this  place,  zone  of  danger,  because  of  his  employ- 
ment and  while  actually  engaged  in  his  employment.  AUcock  v. 
Rogers,  11  B.  W.  C,  C.  149,  an  English  case,  where  a  boy  was  killed, 
while  polishing  the  handles  of  a  front  door,  by  a  bomb  dropped  from 
an  attacking  airplane  in  the  late  World  War. 

The  principle  laid  down  in  that  case  is  such  that  it  ought  to  control 
here,  if  we  have  not,  in  this  country,  escaped  from  or  loosened  the 
grip  of  the  restrictions  therein  announced.  It  seems  to  me  we  have 
done  so.  Matter  of  Katz  v.  A.  Kadans  &  Co.,  232  N.  Y.  420,  134  N. 
E.  330.  The  award  in  the  last-cited  case  was  unanimously  affirmed 
by  this  court  in  198  App.  Div.  962,  189  N.  Y.  Supp.  946,  without  opin- 
ioa  In  that  case  a  chauffeur,  while  driving  in  the  street  on  his  master's 
business,  was  stabbed  by  an  insane  man  running  amuck.  Judge 
Pound,  writing  for  a  majority  of  the  Court  of  Appeals,  says : 

"If  the  work  itself  involves  exposure  to  perUa  of  the  street,  strange,  un- 
anticipated, and  infrequent  though  they  may  be,  the  employ^  passes  along  the 
stieets  when  on  his  master's  occasions  under  the  protection  of  the  statute.** 

Again: 

"The  danger  must  result  from  the  place  to  make  it  a  street  risk,  but  that  is 
enough  if  the  workman  is  in  the  place  by  reason  of  his  employment,  and  in 
the  discharge  of  his  duty  to  his  employer,  l^e  street  becomes  a  dangerous 
placSb  when  street  brawlers,  highwaymen,  escaping  criminals,  or  violent  mad- 
men are  afoot  therein,  as  they  sometimes  are.  The  dahgw  of  being  struek 
by  them  by  accident  is  a  street  risk,  bec-anse  it  is  Incident  to  passing  through 
er  hoing  on  the  street  when  dangerous  characters  are  abroad.** 
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It  seems  to  me  that  it  conforms  best  with  the  spirit  and  purpose 
of  the  Workmen's  Compensation  Law  to  hold  that,  when  a  man  is 
injured  by  an  accident  in  the  street,  while  he  actually  is  performii^ 
the  services  he  is  employed  to  perform  by  his  employer,  he  is  covered 
by  the  statute.  Under  the  holding  of  tiie  Court  of  Appeals  in  the 
Katz  Case,  supra,  and  Matter  of  Rosmuth  v.  American  Radiator  Co. 
et  al,  201  App.  Div.  207,  193  N.  Y.  Supp.  769,  decided  at  the  May, 
1922  term,  this  claimant  is  entitled  to  compensation. 

The  award  should  be  affirmed,  with  costs  to  the  State  Industrial 
Board. 

COCHRANE,  P.  J.,  and  VAN  KIRK  and  HINMAN,  JJ^  concur. 
HENRY  T.  KELLOGG,  J.,  dissents. 


(118  Misc.  Rep.  785) 

PEOPLE  ex  rel.  TITLE  GUARANTEE  4  TRlfST  CO.  v.  MoQUADE,  Register  of 

Klnge  Couaty. 

(Supreme  Oourt,  Kings  County.    June,  1922.) 

1.  Acknowledgment    ^==^39— Statutes    ^=:>l42*Amendment    to    acknowledgment 

statute  held  not  applicable  to  authentication  of  acknowledgment  under  Real 
Property  Law  taken  In  other  states;  amendment  by  Implieatlon  not  favored. 

Laws  1922,  c.  202,  {  3,  amending  Real  Property  Iaw,  {  312,  relating  to  a 
certifloate  of  authentication  of  an  acknowledgment  taken  outside  the  state, 
does  not  apply  to  the  authentication  of  an  acknowledgment  taken  before 
officers  of  other  states  acting  under  Real  Property  Jjrw,  §  299,  subd.  5; 
amendment  of  a  statute  by  implication  not  being  favored. 

2.  Mandamus  ^=»82— Order  granted  to  oompei  register  to  reoord  deed  properly 

aoknowledged  and  certified  In  other  state. 

WBere^the  county  register  refuses  to  record  a  real  property  deed,  tbe 
execution  of  which  was  acknowledged  before  a  New  Jersey  master  in 
chancery,  with  a  certificate  of  authentication  by  the  county  clerk  attached, 
because  such  certificate  did  not  show  either  a  comparison  of  seal  im- 
pression, or  that  by  the  law  of  New  Jersey  no  seal  impression  was  re- 
quired to  be  deposited  with  the  authenticating  ofllcer,  a  moti<m  for  per- 
emptory mandamus  directing  such  register  to  record  the  deed  will  be 
granted. 

Proceeding  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Title  Guarantee  &  Trust  Company,  against  James  A.  McQuade, 
Register  of  the  County  of  Kings.  C5n  motion  for  peremptory  manda- 
mus order  to  compel  the  Register  to  record  a  deed.    Motion  granted. 

Edward  M.  Perry,  of  Brooklyn  (Lynn  C.  Norris,  of  Brooklyn,  of 
counsel),  for  petitioner. ' 

A.  I.  Nova,  of  Brooklyn,  for  defendant* 

FAWCETT,  J.  The  motion  presents  the  question  of  the  sufficiency 
of  a  certificate  of  authentication  of  an  acknowledgment  taken  out 
of  this  state,  under  the  provisions  of  section  312  of  the  Real  Prop- 
erty Law  (Consol.  Laws,  c.  50),  as  amended  by  section  3  of  chapter 
202  of  the  Laws  of  1922,  which,  with  the  amendment  in  italics,  reads 
as  follows: 

^s»For  other  eases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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««  •  *  •  Sueh  oertlflcate  of  autbentication  nraat  specify  that,  at  the  time 
of  taking  the  acknowledgment  or  proof,  the  person  taking  it  was  duly  author- 
ized to  take  the  same ;  that  the  authenticating  officer  is  acquainted  with  the 
former's  handwriting,  or  has  compared  the  signature  to  the  original  certificate 
^with  that  de];K>sited  in  his  office  hy  such  person;  and  that  he  yerily  believes 
tlie  signature  to  the  original  certificate  Is  genuine;  and  if  the  original  certifi- 
cate is  required  to  be  under  seal,  he  must  also  certify  that  he  has  compared 
tbe  impression  of  the  seal  affixed  thereto  with  tiie  impression  of  the  seal  of 
tlie  person  who  took  the  acknowledgment  or  proof  deposited  in  his  office,  and 
tliat  he  verily  believes  the  impression  of  the  seal  upon  the  original  certificate 
Is  senuine,  or,  in  case  such  impression  of  such  seal  is  not  required  by  law  to 
be  ^tted  in  his  offloet  he  nwst  certify  to  that  effect.*' 

The  register  has  refused  record  of  a  deed  to  property  in  this  coun- 
ty, which  was  acknowledged  before  a  master  in  chancery  in  New 
Jersey,  with  a  certificate  of  authentication  by  the  clerk  of  Passaic 
cotmty.  The  question  is  whether  the  words  "required  by  law"  in 
the  amendment  have  reference  to  the  laws  of  the  state  of  the  ac- 
knowledgment, so  that  the  certificate  of  authentication  ought  to  have 
shown  either  a  comparison  of  seal  impression  or  that  by  the  laws 
of  New  Jersey  no  seal  impression  was  required  to  be  deposited  with 
the  authenticating  officer. 

In  problems  of  statuto^  interpretation  Coke's  method  has  become 
classical.  As  stated  in  Endlich  on  Interpretation,  §  27,  it  was  to 
consider:  (1)  What  was  the  old  law;  (2)  what  was  the  mischief  for 
which  it  had  not  provided;  (3)  what  remedy  the  Legislature  has  ap- 
pointed ;  (4)  the  reason  of  the  remedy. 

[1]  The  old  law  (so  far  as  relevant  now)  provides  that  acknowl- 
edgments of  instruments  for  record  in  this  state  might  be  taken  in 
other  states,  before  a  New  York  commissioner,  appointed  by  the  gov- 
ernor of  this  state  (Real  Property  Law,  §  299,  subd.  4),  or  a  state 
officer  of  the  state  in  which  the  acknowledgment  was  taken,  author- 
ized by  the  laws  thereof  to  take  the  acknowledgment  of  deeds  to  be  re- 
corded therein  (section  299,  subd.  5).  The  requisites  of  the  acknowl- 
edgments were  stated  (sections  303,  309),  as  also  of  the  certificate  of 
acknowledgment  (sections  306,  309).  There  was  a  diflference  where 
the  acknowledgment  was  before  a  New  York  commissioner,  and 
where  before  a  state  officer  (for  brevity  so  terming  them).  When 
the  acknowledgment  was  before  a  New  York  commissioner,  his  seal 
was  required  (section  308),  but  when  before  a  state  officer  his  signa- 
ture oidy  (sections  306,  309).  The  requisites  of  authentication  w^re 
prescribed  (section  311),  the  secretary  of  state  of  New  York  being  the 
authentication  officer,  as  to  acknowledgments  before  New  York  com- 
missioners, and  finally  the  contents  of  the  certificate  of  authentication 
were  stated  (section  312). 

What  mischief,  or  defect,  was  there  in  this  old  law?  It  was  said 
in  the  argument  that  difficulty  was  experienced  in  having  the  authen- 
ticating officers  of  other  states  include  in  their  certificates  a  state- 
ment as  to  comparison  of  seal  impressions.  The  language  of  section 
312,  before  the  amendment,  as  to  comparison  of  seal  impressions,  had 
no  application  to  acknowledgments  before  state  officers,  but  did  have 
full  application  to  acknowledgments  before  a  New  York  commission- 
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er.  As  has  been  noticed,  a  seal  to  the  acknowledgment  was  only 
required  to  an  acknowledgment  before  a  New  York  commissioner,  with 
the  impression  comparison  by  our  secretary  of  state,  with  whom  the 
impression  of  the  seal  was  deposited.  Executive  Law  (Consol.  Laws, 
c.  18)  §  107.  How,  then,  could  the  asserted  difficulty  validly  arise? 
Certainly  on  the  papers  now  presented  there  is  no  proof  of  any  exam- 
ple of  that  difficulty,  nor  that  there  was  any  current  official  practice 
based  upon  the  notion  that  all  certificates  of  authentication  from  out 
of  the  state  must  refer  to  a  seal  of  the  acknowledgment  officer.  On 
the  contrary,  what  does  appear  is  that  the  recording  officers  of  all 
the  counties  of  Greater  New  York,  and  of  the  adjacent  counties,  uni- 
formly accepted  and  recorded  instruments  acknowledged  before  state 
officers  with  certificates  of  authentication  containing  no  reference  to  a 
seal  to  the  acknowledgment. 

If  the  amendment  was  inspired  by  some  supposition  that,  where  the 
law  of  the  state  of  the  acknowledgment  called  for  a  seal  to  certificates 
of  acknowledgments  to  be  recorded  therein  (as  no  doubt  many  states 
still  require),  that  then  the  seal  had  to  be  affixed  to  all  acknowledgments, 
even  for  other  states,  the  answer  to  that  supposition  is  that  the  formal- 
ities of  the  transfer  of  title  to  land  are  as  prescribed  in  the  law  of 
the  place  where  such  land  is  situate.  United  States  v.  Crosby,  7 
Cranch,  115,  3  t,.  Ed.  287.  The  state  officer  was  adopted  by  our  law 
as  our  own  state  officer,  subject  only  to  our  requirements  and  to  the 
form  and  evidence  of  function.  St.  John  v.  Croel,  5  Hill,  573,  574. 
Our  law  (sections  306,  309)  not  requiring  a  seal,  any  opposite  re- 
quirement in  the  law  of  the  other  state  was  adscititious,  and  compli- 
ance, however  essential  in  other  states,  was  matter  of  surplusage  for 
this  state.  ^  On  the  hypothesis  of  a  purpose  to  remedy  the  mischief  of 
deficiency  in  the  old  law  suggested,  that  mischief  being  nonexistent,  the 
amendment  "is  simply  proof  of  a  legislative  error  in  regard  to  the  law." 
People  V.  Wilmerding,  136  N.  Y.  363,  374,  32  N.  E.  1099,  1102.  No 
other  mischief,  or  defect,  or  difficulty,  in  the  old  law  is  suggested,  or 
is  apparent. 

Now  as  to  the  consideration  of  the  remedy  appointed :  To  enforce 
the  amendment  in  accordance  with  the  argued  application  requires  not 
merely  the  acceptance  of  the  express  amendment  to  section  312,  but 
also  further  amendments  by  implication  to  section  299,  subd.  5,  and 
sections  306  and  309.  Amendments  by  implication  are  not  favored 
in  statutory  construction,  and  here  the  disfavor  is  intensified  by  the 
presence  in  this  very  statute  (a  generally  corrective  one)  of  what- 
ever express  amendments  (in  addition  to  the  amendment  particu- 
larly considered)  which  were  thought  necessary  to  the  general  scheme 
of  the  recording  law.  This  was  an  express  measure  of  the  intent  of 
the  Legislature  to  amend,  precluding  the  inference  of  an  intent  for 
other  amendments  by  implication.  The  final  and  the  paramount  of 
Coke's  criteria  is  the  reason  for  the  remedy.  It  would  seem  from 
what  has  been  said  that  there  is  very  little  reason  in  it,  and  a  few 
general  considerations  will  emphasize  its  actual  unreason.  If  the 
amendment  is  to  be  construed  as  contended,  then  our  Legislature  for 
the  first  time,  in  its  recording  legislation,  has  made  the  record  of  an 
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instrument  affecting  property  in  this  state  dependent  upon  a  formal 
requirement  in  the  law  of  other  states,  and  that  to  be  shown  only  by 
the  certificate  of  an  administrative  officer  of  that  state  as  to  the  effect 
of  that  law,  and,  even  more  extremely,  of  its  negative  effect.  And  this 
certificate,  right  or  wrong,  must  be  accepted  by  our  recording  offi- 
cers, since  they  are  given  no  power  to  determine  the  correctness  of 
its  conclusion  (see  People  ex  rel.  Alton  v.  Register  of  New  York, 
6  Abb.  Prac.  180,  182),  assuming  what  is  at  least  doubtful,  that  re- 
cording officers  ordinarily  possess  the  qualifications  to  such  a  task. 
All  this  is  in  radical  departure  both  from  common-law  principles  (see 
Wig.  Ev.  2089)  and  from  the  logic  of  the  requirements  in  the  Civil 
Practice  Act  (section  391)  as  to  proof  in  judicial  proceedings  on  the 
statutes  of  other  states. 

The  question  is  whether  there  has  been  added  to  our  mechanism 
of  title  record,  which  should  be  as  simple  as  may  be,  a  technical  re- 
quirement, without  apparent  reason  in  public  policy  or  necessity,  dif- 
ficult of  enforcement,  already  provocative  of  confusion  and  uncer- 
tainty, and  promising  a  heavy  heritage  of  clouded  titles.  The  only 
answer  appears  to  be  that,  if  the  Legislature  had  so  intended,  it  would 
have  spoken  by  clear  and  unequivocal  language,  and  not  left  the  change 
in  our  policy  and  practice  to  be  known  only  through  judicial  construc- 
tion. See  Ashley  Co.  v.  Fire  Department  of  Rochester,  73  Misc.  Rep. 
636,  641, 133.  N.  Y.  Supp.  591. 

This  amendment  is  not  applicable  to  an  acknowledgment  before  a 
state  officer  acting  under  section  299,  subd.  5,  for  the  reasons  stated 
before.  Has  it  any  application  to  the  other  case,  of  an  acknowledgment 
before  a  New  York  commissioner?  Such  an  application  would  accord 
with  the  presumption  that,  whenever  in  statutes  a  general  reference  is 
made  to  law,  it  relates  to  the  law  of  the  government  making  the  ref- 
erence. Houston  v.  Moore,  5  Wheat.  1,  42,  5  L.  Ed.  19;  Matter  of 
Bruni,  1  Barb.  187,  209;  Ross  v.  Wigg,  34  Hun,  192;  Turtle  v.  Turtle, 
31  App.  Div.  49,  52  N.  Y.  Supp.  857.  But  the  only  impression  of  a 
New  York  commissioner's  seal  which  is  required  to  be  deposited  is 
that  with  our  secretary  of  state,  who  authenticates  by  a  certificate  of 
comparison,  and  thus  the  alternative  of  the  statute  has  no  application 
in  that  case. 

[2]  There  is  power  in  the  courts  to  declare  a  penal  statute  void  fot 
want  of  apprehendible  application  (People  v.  Briggs,  193  N.  Y.  457» 
86  N.  E.  522),  and  this  amendment  is  subject  to  the  penal  feature  or 
incident  of  all  our  recording  statutes,  declared  in  section  1862  of  the 
Penal  Law  (Consol-  Laws,  c.  40).  Even  entirely  civil  statutes  have  been 
regarded  as  void  for  uncertainty.  Eagan  v.  Board  of  Education  (Sup.) 
115  N.  Y.  Supp.  165,  166.  Perhaps  it  is  not  now  necessary  to  go  so 
far.  ^  It  is  enough  for  the  present  motion  to  hold  that  the  amendment 
docs  not  apply  to  the  authentication  of  an  acknowledgment  before 
oflScers  of  other  states,  acting  under  section  299,  subd.  5,  leaving  the 
amendment  hanging  suspended  for  whatever  other  use  or  application, 
if  any,  which  may  hereafter  be  found  for  it. 

Motion  is  granted.    Ordered  accordingly. 
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TEMMER  V.  ZIMMERMANN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  14,  1922.) 

Banks  and  banking  $=>  1 8811/2— Delayed  delivery  of  kronea.  in  Hungary,  due  to  war 
conditions,  entitled  buyer  to  reoover  price. 

Where,  on  December  13,  1916,  plaintiff  gave  defendant  $2,800  for  tbe 
purchase  of  20,000  kronen  to  be  placed  on  deposit  in  Hungary,  and,  due 
to  war  conditions,  delivery  in  Hungary  was  not  made  until  December  19, 
1919,  at  which  time  20,000  kronen  were  worth  only  $160,  the  Jury  bavins 
found  that  plaintiff  failed  to  exercise  reasonable  diligence  in  making  de- 
IMsit,  plaintiff  was  liable  for  the  full  amount  of  money  paid  by  plaintifr 
at  the  time  of  the  purchase^ 

Smith,  J.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County, 

Action  by  Michael  Temmer  against  Leopold  Zimmermann  and  oth- 
ers. From  a  judgment  for  plaintiff  for  $3,114.83,  and  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  defendants  appeaL  Judgment 
and  order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING^ 
SMITH,  and  GREENBAUM,  JJ. 

Louis  Werner,  of  New  York  City  (Osmond  K.  Fraenkel,  of  New 
York  City,  of  counsel),  for  appellants. 

Eugene  Lamb  Richards,  of  New  York  City  (Rutherford  B.  Meyer, 
of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.    Judgment  and  order  affirmed,  with  costs. 

SMITH,  J.  (dissenting).  Upon  the  13th  day  of  December,  1916, 
Ae  plaintiff  gave  to  the  defendants  the  sum  of  ^,300  for  the  purchase 
of  20,000  kronen.  At  the  time  of  delivery  the  defendants  gave  to 
the  plaintiff  a  receipt  in  form  as  follows : 

•Tkfemorandum.  Zimmermann  &  Forshay,  Members  of  New  York  Stock  Ehc- 
change,  9-11  Wall  St  Payable  through  Wiener  Bank  Verein,  Vienna. 
Ko.  1616. 

"New  York,  Dec.  13,  1916. 
"Mr.  Michael  Temmer,  135  West  117  St: 

"In  accordance  with  your  request  we  wIH  instruct  our  correspondent^!  to  re- 
mit to:  Uugarische  Postsparkasse,  at  Budapest,  for  acet  Mrs.  Jacob  Temmer 
(Book  4,105,100)— Kr.  20,000— @  11V6-  $2,300— 

"It  is  important  that  you  write  to  the  payee  to  immediately  acknowledge  re- 
ceipt of  the  money. 
"Delivery  guaranteed.  Zimmermann  &  Forshay,  by  P." 

The  defendants  throug^h  war  conditions  were  unable  to  make  de- 
livery to  the  bank  in  Hungary  until  the  19th  day  of  December,  1919. 
In  1920  the  plaintiff  ascertained  the  delivery  had  not  been  made  until 
the  19th  of  December,  1919,  and  demanded  the  return  of  the  $2,300. 
The  evidence  shows  that  at  the  time  these  kronen  were  purchased  in 
1916,  and  at  the  time  that  the  plaintiff  made  deposit  of  the  considera- 
tion therefor,  the  kronen  were  worth  $2,300,  the  sum  paid  therefor. 
The  evidence  further  shows  that  upon  the  19th  day -of  December, 
1919,  when  the  deposit  was  actually  made,  the  kronen  were  worth 

^=;9For  otiier  cases  see  same  topic  St  KEY-NUMBER  In'all  Key-Numbered  Digests  4  Indexes 
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only  $160.  The  court  charged  the  jury  that,  if  the  defendant*  ex- 
erased  reasonable  diligence  in  making  the  deposit,  they  were  not 
liable;  if  they  failed  to  exercise  reasonable  diligence,  that  they  were 
liable  for  the  fuU  amount  of  the  money  paid  by  the  plaintiff  at  the 
time  of  the  purchase.  In  1920  the  plaintiff  tendered  to  the  defend- 
ants $160,  which  the  defendants  refused  to  accept  This  tender  has 
not  been  kept  good,  and  these  kronen  are  now  presumably  in  the 
bank  at  Budapest  in  the  name  of  the  mother  of  the  plaintiff,  for 
whom  the  kronen  were  purchased.  There  is  evidence  from  which  it 
may  be  held  that  the  mother  had  used  the  kronen  thus  deposited,  al- 
though the  appellants  in  their  brief  seem  to  admit  that  the  kronen 
thus  deposited  are  still  on  deposit  in  the  bank  at  Budapest  to  the  or- 
der of  the  plaintiff's  mother.  As  I  view  this  case,  this  fact  is  imma- 
terial in  the  determination  of  the  questions  here^  involved,  and  the 
apparent  discrepancy  need  not,  therefore,  be  considered..  The  plain- 
tiff has  recovered  the  full  amount  of  the  consideration  paid  for  the 
kronen,  and  his  mother,  also,  has  in  her  possession  the  kronen  after- 
wards deposited.  It  is  difficult  to  see  if  this  judgment  is  paid,  how 
the  defendants  could  recover  back  those  moneys,  and,  to  the  extent 
of  $160,  therefore,  with  interest  from  the  date  of  the  deposit,  it  would 
seem  that  this  judgment  must  in  any  event  be  reduced. 

In  the  first  place,  it  will  be  noticed  that  this  contract  was  primarily 
a  contract  to  remit  these  moneys  to  this  bank.  The  contract  has  in 
it  the  words  "Delivery  guaranteed."  If  there  b^  any  difference  in 
Ij^al  effect  between  an  agreement  to  remit  and  aw  agreement  to  de- 
liver, the  insertion  of  these  words  would  make  the  contract  a  con- 
tract to  deliver.  The  delivery,  however,  was  not  guaranteed  to  be 
made  at  any  particular  time.  In  a  contract  to  deliver,  the  defendants' 
duty,  in  the  absence  of  more  specific  words  as  to  the  time  of  delivery, 
would  be  to  deliver  iwrtthin  a  reasonable  time,  and  for  failure  to  deliver 
within  a  reasonable  time,  the  plaintiff  would  be  entitled  to  recover 
the  value  of  the  kronen  as  of  such  time. 

Under  the  authorities  cited  in  Scheibe  v.  Zaro,  199  App.  Div.  807, 
192  N.  Y.  Supp.  433,  the  law  seems  to  be  well  settled  that  in  an  ac- 
tion for  a  breach  of  contract  the  damage  suffered  is  to  be  based  up- 
on the  value  of  performance  at  the  time  when  the  law  requires  it  to 
be  performed.  This  nile  rests,  not  only  upon  authority,  but  upon 
sound  reasoning.  If  a  party  pays  money  for  the  delivery  of  kronen  in 
a  foreign  cotmtry  six  months  from  the  date  of  the  contract,  and  the 
money  is  not  delivered,  the  party  would  be  entitled  to  recover  simply 
the  value  of  those  kronen  as  of  the  stipulated  time  of  delivery.  If 
the  kronen  had  risen  in  value,  the  defendants  would  have  suffered  by 
the  contract.  If  the  kronen  had  depreciated  before  the  time  of  de- 
livery, the  party  making  the  contract  with  the  transmitting  bank  would 
have  suffered. 

The  evidence  in  this  case  is  very  unsatisfactory  as  to  what  would 
be  a  reasonable  time  for  delivery.  There  was  evidence  of  one  ex- 
pert to  the  eii^ect  that  at  the  time  moneys  could  have  been  transferred 
within  three  or  four  weeks.  Upon  cross-examination  of  the  witness, 
however,  it  would  seem  that  he  was  speaking  of  the  transfer  by  a 
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special  messenger^  and  that  that  was  not  the  usual  method  of  trans- 
mission.   The  evidence  of  the  defendants  is  positively  to  the  effect 
that  the  usual  custom  was  to  make  remittance  by  mail.    The  evidence 
of  the  witnesses  on  both  sides  is  to  the  eflEect  that  delivery  of  these 
remittances  was  very  uncertain,  and  the  evidence  of  one  banker  of 
his  custom  to  send  special  messengers  over,  indicates  that  the  de- 
liveries by  mail  were  not  dependable.    The  defendants'  witness  swears 
that  he  urged  upon  the  plaintiff  the  making  of  a  cable  transfer,  but 
this  would  be  more  expensive,  and  that  the  plaintiff  was  told  of  the 
uncertainties  of  an  attempted  mail  transmission.    This  evidence  was 
not  disputed  by  plaintiff.     Assuming   for  the  arpfument,  however, 
that  there  was  some  evidence  upon'  which  the  jury  could  find  what 
was  a  reasonable  time  for  the  making  of  this  transfer,  tinder  the 
charge  of  the  court,  the  jury  has  only  found  that  three  years  which 
transpired  before  the  delivery  was  actually  made  was  not  a  reason- 
able time,  and,  without  a  finding  as  to  what  was  a  reasonable  time  to 
make  the  transfer  and  as  to  what  the  kronen  were  worth  at  that  time, 
as  to  which  there  is  no  evidence,  there  is  no  basis  upon  which  the 
court  was  authorized  to  permit  judgment  to  be  entered  against  the 
defendant  for  damages. 

It  is  true  that  the  contract  price  is  some  evidence  of  the  value  of 
the  kronen  at  the  time  that  they  were  purchased.  With  the  varying  rate 
of  exchange,  varying  weekly  and  daily,  there  is  no  presumption  of 
continuance  of  the  same  value  until  the  end  of  a  reasonable  period 
which  the  defendants  have  to  make  delivery.  In  my  judgment,  there- 
fore, the  plaintiff. can  only  recover  in  this  case  by  showing  what 
would  be  under  the  circumstances  a  reasonable  time  to  make  that 
delivery  and  the  value  of  the  kronen  at  such  time,  and  that  sum  should 
be  diminished  by  the  value  of  the  kronen  which  were  in  fact  delivered 
as  of  the  time  of  delivery.  • 

The  complaint  in  this  action  seems  to  aiithorize  a  recovery  for  res- 
titution upon  a  rescinded  contract,  or  for  damages  for  a  breach  of 
the  contract..  The  trial  court  submitted  to  the  jury  only  the  question 
whether  delivery  was  made  within  a  reasonable  time,  charging  them 
that  if  the  kronen  were  not  delivered  within  a  reasonable  time,  the 
plaintiff  was  entitled  to  recover  the  full  amount  of  his  payment,  to  wit, 
the  sum  of  $2,300.  Within  the  rules  which  I  have  stated  above  this 
was  not  the  proper  measure  of  damage.  It  is  claimed,  however,  that 
this  result  can  be  sustained  under  the  doctrine  of  rescission  and  the 
recovery  of  restitution  for  the  moneys  paid  thereupon.  Authorities 
are  cited  in  our  decision  in  the  Scheibe  Case,  supra,  which  seems  to 
establish  the  rule  that  a  party  to  a  contract  can  only  rescind  where 
the  other  party  can  be  put  in  statu  quo.  Further  authorities  may  be 
found  in  the  note  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Richards,  30  L. 
R.  A.  at  page  44.  This  rule,  also,  rests  upon  reasonable  ground,  as 
emphasized  in  the  case  at  bar.  There  is  no  claim  of  fraud  on  tlie 
part  of  the  defendants,  and  there  is  very  little,  if  any  evidence  of 
unreasonable  delay  on  their  part  or  negligence  in  failing  to  make  this 
deposit  under  the  conditions  existing  at  that  time.  While  this  country 
was  not  itself  at  war  with  Austria,  of  which  Hungary  was  then  a 
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part,  a  great  war  was  then  peivdin^  between  Austria  and  Germany 
and  many  other  nations.  This  fact,  of  necessity,  created  abnormal 
and  chaotic  cotjditions  in  the  business  world,  which  caused  the  failure 
in  the  attempted  transmission  of  funds  in  many  thousands  of  cases 
from  America  to  the  countries  then  at  war.  A  number  of  those  cases 
wp  have  already  had  under  consideration  in  this  court.  These  con- 
ditions were  generally  as  well  known  to  the  plaintiff  as  to  these  de- 
fendants. The  plaintiff  was  employed  in  the  foreign  exchange  de- 
partment of  the  Transatlantic  Trust  Company.  There  was  no  guar- 
anty by  the  defendants  of  a  delivery  of  these  moneys  at  any  specific 
time.  Such  a  guaranty,  it  is  clear,  the  defendants  would  not  have 
made.  There  is  no  evidence  of  negligence  of  the  defendants  in  en- 
deavoring to  transmit  these  moneys  other  than  may  be  implied  from 
the  long  delay  before  the  kronen  were  in  fact  deposited,  and  this  de- 
lay to  my  mind  has  little  significance  in  view  of  conditions  then  exist- 
ing. The  only  ground  upon  which  the  right  to  rescind  can  be  claimed 
is  delay  in  msking  the  delivery.  The  delivery  was  in  fact  made.-  The 
rule  governing  the  right  to  rescind  the  contract  on  the  ground  of  de- 
lay in  performance  by  the  other  party  is  stated  in  6  R.  C.  L.  p.  928, 
as  follows: 

"812.  Delay  in  Performance  at  Ground  lor  Rescission, — In  accordance  with 
the  rule  that  the  breach  of  an  independent  covenant  which  does  not  go  to  the 
whole  consideration  of  the  contract,  and  is  subordinate  and  Incidental  to  its 
main  purpose,  do^  not  entitle  the  injured  party  to  rescind,  the  courts  agree  in 
holding  that,  #here  time  is  not  expressly  or  by  implication  of  the  essence  of 
the  contract,  the  failure  or  inability  of  one  party  to  perform  within  the  time 
designated  gives  the  other  no  right  to  rescind  or  abandon  the  contract,  since 
such  a  breach  does  not  defeat  the  object  of  the  parties.  Where  performance 
upon  a  precise  date  is  not  vital  and  may  be  compensated  in  damages,  mere 
delay,  in  the  absence  of  fraud  or  the  like,  will  not  justify  the  other  party  in 
abandoning  the  contract  And,  for  the  same  reason,  where  it  la  made  plain  in 
advance  that  one  party  will  not  be  able  to  perform  upon  the  precise  date  stipu- 
lated (time  not  being  made  essential),  the  other  party  may  not  repudiate  his 
obligation  in  advance.  It  has  been  decided  that  one  seeking  to  rescind  a  mu- 
tual contract  of  which  time  is  not  of  the  essence,  on  the  ground  of  delay  by 
the  other  party  In  complying  with  its  terms,  must  show  either  such  wilful  and 
intentional  delay  as  will  evince  the  intention  of  the  party  delaying  to  treat 
the  contract  as  at  an  end,  or  that  the  delay  has  caused  such  damages  aa  will 
render  a  decree  of  specific  performance  inequitable  and  unjust." 

There  is  nothing  here  to  show  that  time  was  of  the  essence  of  this 
contract.  A  guaranty  of  delivery  was  demanded  and  given,  but  not 
of  delivery  at  any  special  time.  The  plaintiff  himself  swears  that 
the  deposit  was  for  his  own  benefit.  The  natural  inference  is  that 
this  was  a  mere  speculation  in  the  fluctuations  of  exchange  in  the  ex- 
pectation on  the  part  of  the  plaintiff  that  the  kronen  would  rise  in 
value.  .Either  the  plaintiff  or  the  defendants  must  suffer  this  loss. 
The  doctrine  of  rescission  is  an  equitable  doctrine,  and  the  reason 
therefor  must  impress  the  court  with  the  equity  of  the  plaintiff's 
claim.  It  seems  clear  that  under  the  facts  here  presented  no  court 
of  equity  would  decree  a  rescission  of  this  contract  as  against  an  in- 
nocent defendant  who  must  suffer  the  loss  occasioned  without  any 
wrong  or  intentional  neglect  on  its  part,  if  the  right  of  rescission  be 
here  declared.    Where  the  parties  cannot  be  put  in  statu  quo,  as  shown 
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by  the  decisions  cited,  and  the  defendants  bad  been  guilty  of  no  wrong* 
doing,  the  plaintiff  should  be  left  to  his  remedy  for  damages  which  can 
be  recovered  under  principles  well  settled  in  the  law  of  contracts.  In 
8  R.  C,  L.  at  page  454,  the  text  in  part  reads : 

"The  loss  or  injury  actually  sQstalned,  rather  than/  the  price  paid  or  agreed 
to  be  paid  on  full  performance*  is  the  proper  measure  of  damages  except  where 
the  contract  provides  by  way  of  stipulated  damages  that  the  consideration 
shaU  be  the  amount  recoverable." 

The  judgment  and  order  should  therefore  be  reversed^  and  a  new 
trial  grant^,  with  costs  to  appellants  to  abide  the  event* 


(202  App.  Div.  61) 

ALBANY  BUILDERS'  SUPPLY  CO.  v.  EASTERN  BRIDGE  &  STRUCTURAL 

CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  6,  1922.) 

1.  Municipal  corporations  «s»353— Fallnre  by  asslgaoe  of  iuiilding  oontraot  to 

llle  notloo  of  asslgnmont  with  prosiiient  of  city,  council  held  to  give  iiODoro 
prior  right  on  fund  due  on  contract;  "department;"  "bureau." 

Under  Laws  1915,  c.  69,  §  286,  subd.  6,  giving  charge  of  certain  con- 
struction work  to  the  common  council  of  a  city,  whose  presiding  officer 
was  the  president  of  the  common  council,  and  lien  Law,  i  16^  requiring  an 
assignment  of  money  due  or  to  become  due  on  a  contract  for  a  public  im- 
provement to  be  filed  with  the  head  of  the  department  or  bureau  having 
charge  of  the  construction  and  with  the  financial  officer  of  the  city, 
where  a  bank  had  taken  an  assignment  of  a  building  contract  to  secure 
advances  of  money  to  the  contractor,  the  bank's  flUng  of  notice  with  the 
city  treasurer,  the  chief  financial  officer  of  the  city,  was  not  a  sufficient 
compliance  with  the  nstatute,  and  owners  of  mechanics'  liens,  who  filed 
their  claims  with  the  president  of  the  council  and  the  dty  treasurer  took 
precedence  over  the  claims  of  the  bank  on  the  sum  due  on  the  contract, 
since  "department  or  bureau,"  as  uaed  in  the  statute,  includes  the  com- 
mon coimcil  of  the  city. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Bureau;  Department] 

2.  iMunlcipai  corporations  ^=s>373(3)— Bank  to  which  contract  was  assigned  held 

to  have  right  prior  to  lienors,  who  filed  notices  with  clerk  of  common  council. 
Under  Laws  1915,  c.  69,  |  286,  subd.  6,  giving  charge  of  certain  con- 
struction work  in  the  city  to  its  conmion  council,  of  which  the  president 
of  the  common  council  was  the  presiding  officer,  and  Lien  Law,  }  16,  re- 
quiring an  assignment  of  money  due  or  to  become  due  under  contract 
for  a  public  improvement  to  be  filed  with  the  head  of  the  department  or 
bureau  having  charge  of  the  construction  and  with  the  financial  officer  of 
the  municipal  corporation  or  other  person  in  control  of  funds  applicable 
to  the  improvement,  and  section  12,  requiring  notices  of  lien  to  be  filed 
by  lienors  with  the  head  of  the  department  or  bureau  having  charge  of 
the  construction  and  with  the  financial  officer  of  the  city,  where  a  bank, 
which  had  taken  an  assignment  of  a  contract  to  secure  money  advanced 
to  the  contractor,  gave  notice  of  the  assignment  to  a  city  treasurer  and 
not  to  the  president  of  the  common  council,  its  claim  on  money  due  on 
the  contract  was  superior  to  that  of  lienors  whose  notices  of  claim  were 
filed  with  the  city  treasurer  and  the  city  clerk,  as  clerk  of  the  common 
council,  since  the  head  of  the  common  council,  as  designated  by  Laws 
1915,  c.  69,  S  66,  is  the  president  thereof,  and  both  claimants  having 
failed  to  comply  with  the  statute,  the  one  prior  in  time  has  the  better 
right 

^3»For  other  oases  see  same  toplo  &  KET-MUMBOR  in  aU  Kay-Numbared  Digesta  ft  Indazas 
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a.  Judgment  ^3»344— Vaoating  Judgmeat  aad  raoelvlng  additloaal  testlnioay  held 
not  error. 

Wbere  a  caae  was  tried  partly  on  atlpcOatlon,  and  Judgm^t  entered* 
vacating  tbe  judgment  on  motion  of  parties,  and  receiving  additional  evi- 
dence, and  making  supplem^ital  findings,  on  which  another  judgment  in 
conformity  with  facts  as  they  actually  existed  was  entered,  was  not  an 
abuse  of  discretion  of  the  trial  court 

Appeal  from  Supreme  Court,  Rensselaer  County. 

Action  by  the  Albany  Builders'  Supply  Company  against  the  Eastern 
Bridge  &  Structural  Company  and  otihers.  From  a  judgment  on  a  de- 
cision of  the  court,  and  from  an  order  vacating  the  judgment,  and  from 
a  judgment  entered  thereafter,  plaintiff  and  certain  defendants  appeal 
Final  judgment  and  order  affirmed. 

This  is  an  action  to  foredose  a  mechanic's  Uen.  The  dty  of  Renssela^ 
made  a  contract  for  the  construction  of  a  school  building.  Tbe  contractor  as- 
signed its  contract  to  the  defendant  the  National  Commercial  Bank  of  Albany 
as  security  for  money  advanced  by  said  bank  from  time  to  time  for  the  con- 
stmction  of  said  building.  The  ^intiff  and  certain  of  the  defendants  fur-, 
nished  material  or  labor  in  said  construction  and  have  liens  against  the 
money  remaining  unpaid  therefor.  This  money  still  unpaid  by  the  dty  is 
$20,000,  and  the  dty  concedes  its  willingness  to  pay  this  amount  to  whoever 
may  be  entitled  to  the  same.  The  amount  due  the  bank  under  its  assignment 
is  considerably  In  excess  of  what  remains  owing  by  the  dty.  The  question 
here  is  as  to  the  priority  of  the  claims  to  the  fund  by  the  bank,  the  assignee 
thereof,  and  by  the  various  lienors  under  the  provisions  of  the  lien  Law. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  and  VAN  KIRK,  JJ. 

W.  E.  Fitzsimmons,  of  Albany  (A.  M.  Sperry,  of  Albany,  of  coun- 
sel), for  plaintiff  appellant.  Rosendale,  Hessberg,  Dugan  &  Haines,  of 
Albany  (P.  C.  Dugan,  of  Albany,  of  counsel),  for  appellant  National 
Commercial  Bank  of  Albany.  James  V.  Coffey,  of  Troy,  for  appellants 
O'Brien  and  Simpson.  William  C.  Gordon,  of  Troy,  for  respondent 
Eastern  Bridge  &  Structural  Co.  John  A.  Stephens,  of  Alb^y,  for  re- 
spondents Kurtz  and  Wend.  Neile  P.  Towner,  of  Albany,  for  respond- 
ent Hyde. 

COCHRANE,  P.  J.  f1]  Section  16  of  the  Lien  Law  (Consol.  Lews, 
c.  33)  (added  by  Laws  1911,  c.  873,  as  amended  by  Laws  1916,  c.  507) 
required  the  assigrnment  of  the  contract  to  the  bank  to  be  filed  with 
the  'Tiead  of  the  department  or  bureau"  having  diarge  of  the  coty^truc^ 
tion  and  with  the  financial  officer  of  the  city.  Section  12  (added  by 
Laws  1911,^  c.  873,  as  amended  by  Laws  1916,  c.  507)  in  the  same  lan- 
guage required  the  notices  of  lien  of  the  several  lienors  to  be  filed  with 
tfie  "head  of  the  department  or  bureau"  having  charge  of  the  construc- 
tion and  with  the  financial  officer  of  the  city. 

Concededly  the  common  council  of  the  city  in  this  instance  had  charge 
of  the  construction.  Rensselaer  City  Charter  (Laws  1915,  chapter  69) 
§  286,  subd.  6.  The  president  of  the  common  council  is  an  elective  of- 
ficer of  the  city  (Charter,  §  12,  as  amended  by  Laws  1917,  c.  680,  since 
amended  by  Laws  1920,  c.  866)  and  is  by  the  statute  declared  to  be  "the 
presiding  (kficer  of  the  common  council"  (section  66).  The  city  treas- 
195N.Y.S.— 27 
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urer  i$  the  financial  officer  of  the  city.  Charter,  §  48.  The  bank  filed 
the  assignment  of  its  contract,  and  all  the  lienors  filed  notices  of  their 
liens,  with  the  city  treasurer,  as  required  by  the  statute. 

The  bank  did  not  file  its  assignment  with  the  "head  of  the  depart- 
ment or  bureau"  having  charge  of  the  construction.  Its  contention  is 
that  the  common  council,  having  charge  of  the  construction,  is  not  a 
"department  or  bureau,"  and  that  the  requirements  of  the  statute  in 
this  instance  were  satisfied  by  filing  the  assignment  merely  with  the  city 
treasurer.  It  is  true  that  the  term?  "department"  and  bureau"  have 
sometimes  a  strict  and  technical  sense,  and  are  used  in  that  restricted 
sense  in  the  charter  of  the  city  of  Rensselaer  and  the  charters  of  many 
other  cities  in  the  state  as  indicating  a  subdivision  of  governmental  au- 
thority. Undoubtedly  it  is  true  that  the  Rensselaer  Charter,  contem- 
plating as  it  does  the  subdivision  of  the  city  government  into  "depart- 
ments," does  not  include  in  that  term  the  common  council ;  but  the 
question  is  not  as  to  the  meaning  of  those  words  as  used  in  the  char- 
•ter,  but  as  used  in  the  Lien  Law.  As  so  used,  I  think  they  have  a 
broader  and  more  comprehensive  meaning. 

In  Bell  V.  Mayor,  etc.,  of  the  City  of  New  York,  105  N.  Y.  139,  145, 
11  N.  E.  495,  under  a  statute  containing  precisely  similar  language 
(Laws  1878,  c.  315,  §  2),  it  was  held  that  school  trustees  of  one  of  the 
wards  of  the  city  constituted  a  department  or  bureau  within  the  mean- 
ing of  the  statute.  The  trustees  in  that  case  were  not  city,  but  ward, 
officers,  and  no  more  clearly  answered  the  characterization  of  a  de- 
partment or  bureau  of  the  city  government  than  does  the  common 
council  in  this  case.  In  Hawkins  v.  Mapes-Reeve  Construction  Co., 
178  N.  Y.  236,  70  N.  E.  783,  it  was  held  that  the  commissioners  of 
the  sinking  fund  of  the  city  of  New  York,  consisting  of  the  mayor, 
comptroller,  chamberlain,  president  of  the  council,  and  chairman  of  the 
finance  committee  of  the  board  of  aldermen  constituted  a  department 
or  bureau  of  tlie  city  for  the  purposes  of  the  statute.  We  are  tlierefore 
led  to  the  conclusion  that  the  bank  failed  to  comply  with  the  statute 
in  not  filing  its  assignrrient  of  the  contract  with  the  president  of  the 
common  council,  and  that  it  has  been  properly  held  by  the  trial  justice 
that  its  claim  must  be  postponed  to  those  of  the  lienors  who  subse- 
quently, but  properly,  so  filed  notices  of  their  liens. 

[2]  Some  of  the  lienors  filed  their  notices  with  the  president  of  the 
common  council,  thereby  unquestionably  complying  with  the  statute. 
Others,  instead  thereof,  filed  with  the  city  clerk  as  the  statutory  clerk 
of  the  common  council.  Charter,  §  47.  As  to  the  latter  the  trial  jus- 
tice held  the  filing  to  be  insufficient,  and  that  their  claims  should  there- 
fore be  postponed  to  that  of  the  bank ;  in  other  words,  that  the  bank 
and  these  lienors  having  both  failed  to  file  with  the  head  of  the  "de- 
partment or  bureau"  having  charge  of  the  construction,  the  bank's  as- 
signment, being  prior  in  point  of  time,  should  take  precedence  .over  the 
subsequent  liens.  In  the  Bell  Case,  supra,  it  was  stated  that  filing  of 
the  notice  with  the  clerk  of  the  board  of  trustees  answered  the  require- 
ment of  the  statute,  but  it  does  not  appear  in  that  case  whether  or  not 
there  was  an  official  head  to  that  board. 

In  the  later  case  of  Hawkins  v.  Mapes-Reeve  Construction  Com- 
pany, supra,  it  was  held  that,  ''in  the  absence  of  statutory  or  record 
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evidence  that  there  was  a  regular  official  head**  to  the  commtssiorierB 
of  the  sinking  fund,  answering  to  the  description  of  the  department 
having  charge  of  the  construction^  within  the  meaning  of  the  statute, 
"service  upon  the  comptroller  as  a  member  thereof  was  service  upon 
the  board."  The  fair  inference  from  this  is  that,  if  there  had  teen 
such  "a  regular  official  head,**  the  notice  should  have  been  filed  with 
him.  The  statute  specifically  requires  that  the  notices  shall  be  filed 
with  the  "head"  of  the  department  or  bureau.  These  words  should  be 
construed  in  such  a  manner  as  to  give  them  some  meaning.  They  were 
evidently  inserted  for  a  purpose.  In  this  case  there  is  no  difficulty  in 
ascertaining  the  head  of  the  common  coundl.  Such  head  is  designated 
by  statute.    Charter,  §  66. 

If,  as  in  the  cases  cited,  there  were  no  well-defined  head  of  the  de- 
partment, there  might  be  opportunity  in  the  discreet  exercise  of  liber- 
ality of  construction  which  the  Lien  Law,  §  23,  requires  to  hold  that  the 
notice  mififht  be  filed  with  the  cleric.  We  cannot  so  hold  in  this  case 
without  Ignoring  the  plain  words  of  the  statute.  We  are  therefore  of 
the  opinion  that  it  has  been  properly  decided  that  the  claim  of  the  bank 
must  be  made  secondary  to  the  claims  of  the  lienors  who  filed  their 
notices  with  the  president  of  the  commpn  council,  but  that  the  bank  aft- 
er the  payment  of  such  liens  should  receive  the  balance  of  the  fund 
unpaid  by  the  city  being  entitled  to  priority  over  the  lienors  who  failed 
so  to  file  their  notices. 

[3]  The  case  was  tried  partly  on  stipulation,  and  after  decision  Judg- 
ment was  entered  June  2,  1921.  Thereafter  on  motion  of  some  of  the 
lienors  that  judgment  was  vacated,  additional  evidence  was  received 
and  supplemental  findings  were  made,  on  which  another  judgment  was 
entered  July  14,  1921.  The  latter  judgment  is  in  conformity  with  the 
facts  as  they  actually  existed,  and  the  action  of  the  trial  justice  in 
granting  a  rehearing  and  relieving,  if  necessary,  the  parties  from  any 
stipulation  inadvertently  made  under  the  circumstances  her^  existing, 
was  not  an  abuse  of  .discretioUj  and  is  not  the  subject  of  criticism* 

The  judgment  of  July  14,  1921,  and  the  order  should  be  affirmed, 
with  costs  to  each  respondent  whose  lien  has  been  given  priority  and 
who  has  filed  a  separate  brief  herein,  payable  out  of  the  fund.  All  con- 
cur. 


(202  App.  Div.  499) 

CHELSEA  EXCH.  BANK  v.  WARNER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  14,  1922.) 

1.  Bifis  and  notes  ^=9(29(3)— Note  promising  to  pay,  with  no  speolflo  date  stated, 

payable  on  demand. 

A  note,  which  pr6mises  to  pay,  without  a  spoiCiflc  date  being  stated^  i* 
payable  on' demand. 

2.  Interest.  #s»35— Note  payable  with  interest,  specifyrng  no  rate,  bears  legal 

rate. 

Where  a  note  Is  payable  with  interest,  and  no  rate  is  specified,  the  legal 
rate  of  interest  applies. 
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3.  Bills  and  notes  «=s>353— Surrendering  other  note  and  eollatoral*  in  ooaaMarm- 

tlon  of  new  note,  oonstltutes  holder  for  value. 

Where  a  bank  surrendered  a  note  and  a  portion  of  the  collateral  In 
consideration  of  a  new  note,  it  became  a  holder  for  valae»  under  Nego- 
tiable Instmmenta  Law,  H  51,  62. 

4.  Bills  and  notes  «=s>37 1— Accommodation  maker  liable  to  holder  for  valuer  Dot- 

withstanding  knowledge  of  holder  of  character  of  maker. 

Under  Negotiable  Instruments  Law,  i  55,  an  accommodation  maker,  who 
signed  a  note  without  value  received  and  for  the  purpose  of  lending  his 
name  to  some  other  person,  is  liable  on  the  note  to  a  holder  for  value, 
notwithstanding  that  such  holder,  at  the  time  of  the  taking  of  the  DOte^ 
knew  him  to  be  only  an  accommodation  maker. 

5.  Bills  and  notes  ^=8>60— Presumed  that  one  to  wholn  Instrument  dellvareil  has 

autnorlty  to  All  in  blank. 

Where  an  instrument  is  delivered  to  a  person  with  blanks,  It  Is  to  be 
presumed,  under  Negotiable  Instruments  Law,  (  88,  that  the  person  to 
whom  it  was  delivered  has  authority  to  fill  in  the  blank. 

6.  Bills  and  notes  «s»380— Title  to  note  not  affected  by  agreement  betwoei  par- 

ties to  return  note  to  maker  upon  demand. 

Title  to  a  note  was  not  defective,  in  that  negotiation  of  the  note  was  a 
breach  of  faith,  where  the  agreement  between  the  maker  and  negotiator 
was  that  it  should  be  negotiated,  but  that  after  negotiation  the  payee 
would  return  it  to  maker  upon  10  days'  demand. 

7.  Bills  and  notes  «±»489<3)— Where  note  not  alleged  negotiated  In  bad  faith, 

agreement  between  maker  and  negotiator  immaterial. 

The  contention  that  the  maker  of  a  note,  delivered  to  negotiate  under 
an  agreement  that  it  would  be  returned  to  him  on  10  days'  notice,  that 
he  was  not  permitted  to  show  the  facts  and  dealings  between  himself 
and  the  negotiator,  was  disposed  of  by  the  fact  that  the  defense  that  the 
note  was  negotiated  in  fraud  or  bad  faith  was  not  pleaded. 

B.  Bills  and  notes  ^s»l66— Note  held  negotiable. 

Under  Negotiable  Instruments  Law,  §  20,  a  note  containing  an  uncondi- 
tional promise  to  pay  a  sum  certain  In  money  to  order  on  demand,  and 
containing  no  order  or  promise  to  do  any  acts  in  addition  to  payment  of 
money,  but  containing  conditions  In  relation  to  collateral  of  which  the 
maker  could  not  complain,  was  negotiable. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  the  Chelsea  Exchange  Bank  against  George  Coffin^  War- 
ner, William  B.  Roulstone,  imnleaded.  etc.  From  a  judgment  after  di- 
rected verdict  in  the  sum  of  $21,669.05,  in  favor  of  pkintiiF,  defendant 
appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charles  H.  Tut- 
tle,  of  New  York  City,  of  counsel),  for  appellant. 
William  West  Shaw,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  was  brought  on  a  promissory  note,  which 
was  prepared  by  taking  a  blank  collateral  security  note  of  the  Chelsea 
Exchange  Bank,  and  striking  out  the  name  of  tiie  bank,  and  writing 
above  it  the  name  of  George  Coffing  Warner,  or  order,  and  by  strik- 
ing out  in  different  places  in  the  blank  the  word  "bank,"  and  writ- 
ing over  it  the  word  "payee."  There  were  several  blanks  which  were 
not  filled  in.    The  first  two  are  as  follows : 
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-On ,  for  yalue  received,  the  underalgned  hweby  pit^plses  to  pay  to 

George  Cofflng  Warner,  or  order,  $20,000,  with  interest  at  the  rate  of 

per  cent  per  annum." 

[1, 2]  The  failure  to  fill  in  these  blanks  is  immaterial,  because  a 
note,  which  promises  to  pay  without  a  specific  date  being  stated,  is 
payable  on  demand,  -and  where  it  is  payable  with  interest,  and  no  rate 
specified,  the  legal  rate  of  interest  applies. 

Further  down  m  the  note  there  was  a  blank  space  for  the  collat- 
eral security.  This  was  not  filled  in  until  the  note  was  negotiated, 
when  the  words  "Ranger  Royalties,  Inc,  333  shares  preferred  and  666 
shares  common,'*  were  written  in.  The  explanation  of  this  peculiar 
form  of  note  is  found  in  the  fact  that  Warner,  Stilger,  the  then  presi- 
dent of  the  Chelsea  Bank,  and  a  man  by  the  name  of  Warren  were  an 
organization  committee  formed  for  the  purpose  of  buying  a  controlling 
interest  in  several  oil  corporations,  which  subsequently  resulted  in  the 
incorporation  of  Ranger  Royalties,  Inc.  Money  had  been  loaned  by 
the  plaintiff  to  the  different  members  of  this  committee,  and  ad  in- 
terim certificates  of  stock  had  been  issued,  some  of  which  were  pledged 
as  security  for  such  loans.  Warner  had  borrowed  from  the  Chelsea 
Bank  $20,000,  and  gave  a  demand  note,  with  ad  interim  certificates  as 
collateral  security  largely  exceeding  the  amount  that  was  subsequently 
pledged  as  security  for  ^e  Roulstone  note. 

Roulstone  in  the  meantime  had  been  employed  as  attorney  for  this 
committee,  and  was  engaged  in  incorporating  the  company.  Warner 
asked  Roulstone  to  let  him  have  a  note  for  $20,000,  as  it  was  necessary 
for  him  to  rearrange  his  collateral  Roulstone  consented,  and  there- 
upon the  note  in  stiit  was  executed  and  delivered  by  Roulstone  to 
Warner,  who  thereupon  took  it  to  the  Chelsea  Bank,  and  substituted 
it  for  Warner's  $20,000  note,  and  certain  ad  interim  certificates  of 
Warner's  were  thereby  released.  An  agreement  in  writing  was  given 
to  Roulstone  the  next  day  after  this  note  was  discounted  with  the  bank, 
which  was  not  received  in  evidence,  but  marked  Exhibit  D  for  iden- 
tification. 

The  defendant  Roulstone  daims  that  the  bank  was  not  a  holder  in 
due  course,  and  that  the  defenses  that  he  would  have  against  Warner 
could  be  availed  of  against  the  bank,  and  therefore  it  was  error  to  ex* 
dude  the  testimony  of  what  occurred  between  Warner  and  Roulstone, 
showing: 

[3,4]  (1)  That  the  note  was  a  mere  accommodation  note;  War- 
ner gave  no  consideration  for  it.  This  was  shown,  but  it  did  not  ap- 
pear that  the  bank  had  any  notice  of  it ;  in  fact,  Stilger  testified  that 
Warner  told  him  he  had  made  a  deal  with  Roulstone,  and  he  (Stilger) 
supposed  from  that  statement  that  Warner  had  sold  stock  to  Roul- 
stone, as  he  knew  Warner  had  been  negotiating  with  Roulstone  to  sell 
him  stock  in  this  enterprise.  If  the  bank,  however,  had  knowledge  that 
the  note  was  an  accommodation  note,  if  it  gave  value  for  it,  the  note 
could  be  enforced  against  Roulstone.  The  l^mk  surrendered  Warner's 
note  and  a  portion  of  the  collateral.  It  therefore  became  a  holder  for 
value.  Negotiable  Instruments  Law  (Consol.  Laws,  c.  38),  §§  51, 
52.    An  accommodation  maker,  who  has  signed  the  instnmient,  with' 
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out  valtie  received,  and  for  the  purpose  of  lending  his  name  to  some 
other  person,  is  liable  on  the  instrument  to  a  holder  for  value,  notwith- 
standing such  holder,  at  the  time  of  taking  the  instrument,  knew  him 
to  be  onlv  an  accommodation  maker.    Nee.  Ins.  Law,  §  55. 

[6]  (2)  That,  although  the  bank  may  be  a  holder  for  value,  it  was 
not  a  holder  in  due  course,  for  the  reason  that  the  note  was  not  com- 
plete on  its  face  when  it  was  negotiated.  Neg.  Inst.  Law,  §  9L  We 
have  adverted  to  the  first  two  blanks,  and  shown  that  those  were  imma- 
terial. It  becomes  necessary  to  consider  the  blank  as  to  the  collateral. 
The  testimony  of.  Roulstone  was  that  Warner  wanted  the  note  to  rear- 
range hts  collateral.  Roulstone,  althoueh  making  a  collateral  security 
note,  delivered  no  collateral  to  be  pledged  with  it.'  Therefore  it  is  clear 
that  he  expected  an  arrangement  to  be  made  by  Warner  for  this  note  to 
be  accented  with  Warner's  collateral.  The  blank  was  therefore  left  to 
be  filled  in  when  the  arrangement  was  made  as  to  the  collateral,  and  the 
rule  is  that,  when  an  instrument  is  delivered  to  a  person  with  blanks,  it 
IS  to  be  preshnred  that  the  person  to  whom  it  was  delivered  had  author- 
ity to  fill  in  the  blank,  and  it  would  appear  that  the  blank  space  was  filled 
in  in  accordance  with  the  authority  given  to  the  payee.  Negotiable  In- 
struments Law,  §  33.  This  blank  did  not  aflFect  Roulstone's  obligation. 
He  delivered  a  note  whereby  he  obligated  himself  to  pay  to  Warner,  or 
order,  $20,000  on  demand. 

[6]  (3)  That  there  was  a  defect  in  title;  that  the  note  was  de- 
livered to  the  payee  with  the  understanding  that  Roulstone  was  not  to 
be  called  upon  to  pay  the  note  in  any  event,  and  Warner  agreed  to  re- 
deliver the  note  to  Roulstone  on  10  days'  demand ,"  and  that  the  nego- 
tiation of  the  note  was  a  breach  of  faith.  The  note,  however,  was  not 
given  to  Warner  with  the  understanding  that  it  should  not  be  nego- 
tiated. It  was  to  be  used  to  rearrange  Warner's  collateral.  It  was 
supposed  that  it  would  be  a  temporary  use,  for  Warner  agreed  to  re- 
turn it  10  days  after  demand.  It  was  therefore  presupposed  that 
Warner  might  need  some  time  in  which  to  repossess  himself  of  the 
note.  This,  therefore,  was  not  an  agreement  on  Warner's  part  that  he 
would  not  negotiate  the  note ;  but  that  Warner,  if  Roulstone  demanded 
it,  would  take  up  the  note  and  return  it,  and  Warner  gave  security  to 
Roulstone  that  he  would  perform  this  agreement. 

[7]  The  defendant  contends  that  he  was  not  allowed  to  show  all  the 
facts  of  the  dealings  between  Warner  and  himself,  nor  the  facts  which 
would  bring  notice  to  the  bank.  In  this  contention  he  is  not  correct. 
The  court  allowed  defendant's  counsel  great  latitude  at  first  in  going 
into  the  affairs  of  the  organization  committee,  the  loans  by  the  bank  to 
such  committee,  and  prospective  stockholders,  etc.  But  finally  the  court 
said: 

"I  am  of  the  opinion  that  the  only  testimony  that  I  will  admit  will  be  the 
testimony  going  to  the  question  of  the  good  faith  of  the  plaintiff  in  the  accept- 
ance of  this  note  of  the  defendant  I  will  limit  the  examination  to  that  alone 
I  wUl  not  permit  any  testimony  as  to  the  conduct  of  the  plaintiff,  through  its 
officers,  with  any  other  party  or  on  any  other  loans.  I  shall  limit  the  whole 
question  to  the  good  faith  of  the  plaintiff  In  taking  thl^  note  of  the  defendant 
In  place  of  the  note  that  the  bank  held  at  the  time.  I  do  that  under  the  ded- 
slon  in  123  N.  Y. 
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"Mr.  Tuttle:  I  presume,  your  honor,  I  should  except  to  that 

••The  Court:  Ton  know  you  need  not  except ;  you  can  except  when  the  quea- 
tion  is  raised.    I  simply  give  this  as  an  intimation  to  you. 

••Mr.  Tuttle:  Yes;  and  also  I  suppose  your  honor  does  not  foreclose  any- 
thing that  refl&ts  on  credibility. 

••The  Court:  No;  anything  that  goes  to  credibility  undoubtedly  is  ad- 
missible." 

It  is  sufficient,  to  dispose  of  this  contention,  that  the  defense  that 
this  note  was  diverted  or  negotiated  in  fraud  or  bad  faith  was  not 
pleaded.  The  sole  defense  on  this  behalf  was  that  Warner  had  agreed 
to  return  the  note  within  10  days  after  demand,  and  that  the  note  was 
used  to  advance  the  interest  of  the  committee,  and  not  to  allow  Warner 
to  rearrange  his  collateral,  all  of  which  the  defendant  failed  to  prove, 
and  the  plaintiff's  evidence  established  the  facts  to  be  to  the  contrary 
thereof.  Exhibit  D  for  identification,  which  was  excluded,  shows  that 
Warner  had  the  right  to  use  the  note  as  he  did. 

[8]  The  defendant  claims  the  note  was  not  n^;Dtiable.  This  note 
satisfies  the  requirements  of  section  20  of  the  Negotiable  Instruments 
Law.  It  is  in  writing  and  signed  by  the  maker.  It  contains  an  uncon- 
ditional promise  to  pay  a  sum  certain  in  money.  It  was  payable  on  de- 
mand.   I^eg.  Inst.  Ls^,  §  26: 

•'An  instrument  is  payable  on  demand  ^  •  *  2.  In  which  no  time  for 
payment  is  expressed.' 

Keister  v.  Wade,  191  App.  Div.  870,  873,  182  N.  Y.  Supp.  119.  121. 

It  was  payable  to  order.  Nor  did  it  contain  an  order  or  promise  to 
do  any  act  in  addition  to  the  payment  of  money.  There  are  conditions 
in  relati6n  to  the  collateral,  and  that  the  collateral  was  to  be  subject 
to  a  banker's  lien  for  other  indebtedness.  Roulstone  cannot  complain 
of  these  provisions,  even  if  they  did  transgress  the  law  as  to  negotia- 
bility, which  I  am  of  opinion  they  do  not.  The  collateral  was  not  his. 
He  could  satisfy  every  demand  that  could  be  made  upon  him  by  pay- 
ing $20,000,  which  he  had  agreed  to  pay.  He  had  no  right  to  the  col- 
lateral. It  was  put  up  by  Warner  to  secure  the  bank.  Roulstone  was 
given  other  collateral  to  secure  Warner's  promise  to  him. 

The  argument  that  the  note,  by  reason  of  the  insolvency  of  the  mak- 
er, might  become  payable  without  demand,  and  hence  the*  date  of  pay- 
ment was  accelerated,  is  rather  absurd.  We  have  held  that  the  accel- 
eration of  the  date  of  payment  by  reason  of  the  failure  to  pay  any  in- 
terest coupon  did  not  affect  the  negotiability  of  a  bond.  Higgins  v. 
Hocking  Valley  R.  Co.,  188  App.  Div.  684,  177  N.^  Y.  Supp.  444, 
The  acceleration  of  payment  by  reason  of  insolvency  is  but  giving  by 
contract  in  relation  to  a  negotiable  instrument  what  the  law  would  im- 
ply in  an  executory  contract  for  the  sale  of  goods.  Pardee  v.  Kanady, 
100  N.  Y.  121,  126,  127,  2  N.  E.  885.  A  demand  note  is  due  imme- 
diately and  the  statute  of  limitations  begins  to  run  from  its  date. 
Therefore  its  due  date  cannot  be  accelerated.  I  am  of  opinion  that 
Warner  was  authorized  to  negotiate  the  note  as  he  did,  and  that  the 
bank  became  a  bona  fide  holder  in  due  course,  and  was  entitled  to  en- 
force the  note  against  Roulstone. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 
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BRISTER  V.  FLATBU8H  LEASING  CORPORATION. 

(Supreme  Ooiirt,  Appellate  Division,  Second  Department    July  21,  1922.) 

i.  Theaters  aad  shows  ^s»6— Theater's  liability  extends  to  patron,  injnred  while 
waiting  to  procure  ticket  In  aajolaing  court,  maintained  by  direction  ef  City 
Building  Code. 

Plaintiff,  having  purchased  a  ticket,  on  finding  his  seat  unsatisfactory 
and  leaving  defendant's  theater,  gave  his  ticket  to  a  companion  patron, 
in  order  that  the  latter  could,  as  allowed  by  the  theater,  exchange  their 
tickets  for  another  performance.  While  waiting  for  his  companion,  who 
was  in  the  ticket  line,  plaintiff  walked  into  an  open  court  adjoining,  and 
maintained  by  the  theater  by  direction  of  New  York  City  Building  (Tode. 
art  25,  f  527,  subd.  2,  which  he  had  previously  entered  on  numerous  occa- 
sions when  patronizing  the  theater,  and  where  no  warning  signals  were 
kept  Plaintiff  stepped  on  a  flush  surface  door  to  defendant's  onderground 
furnace  room,  which  was  defective  and  gave  way,  causing  plaintiff  to 
drop  through,  whereby  he  sustained  injury.  Beld  that,  notwithstanding 
the  open  court  was  used  largely  by  patrons  between  acts  and  in  leaving 
after  performances,  it  was  a  place  provided  for  their  general  use,  and  de- 
fendant was  bound  to  observe  reasonable  care  to  save  harmless  its  in- 
vitees for  profit,  and  that  plaintiff  was  still  sudi  invitee  and  entitled  to 
recover.  ^ 

2.  Negligence  «=s>32(2)-^'Llcenseo''  i{l8tlngalshod  from  ''Invitee." 

To  come  under  an  implied  invitation,  as  distinguished  from  a  mere  li- 
cense, the  visitor  must  come  for  a  purpose  connected  with  the  occupant's 
business,  and  there  must  be  some  mutuality  of  interest  to  which  the  visi- 
tor's business  relates. 

[Ed.  Note.— Fbr  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  licensee.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Howard  C.  Brister,  an  infant,  by  Michael  W.  Brister,  his 
guardian  ad  litem,  against  the  Flatbush  Leasing  Corporation.*  Judg- 
ment for  defendant  on  nonsuit,  and  order  dismissing  complaint,  from 
which  plaintiff  appeals.  Judgment  reversed,  and  new  trial  granted, 
with  costs  to  abide  the  event.  Appeal  from  order  dismissing  complaint 
dismissed,  without  costs. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  YOUNG,  JJ. 

•Warren  Bigelow,  of  New  York  City  (Silas  B.  Axtell,  of  New  York 
City,  on  the  brief),  for  appellant. 

William  Dike  Reed,  of  New  York  City  (William  B.  Shelton,  of  New 
York  City,  on  the  brief),  for  respondent. 

KELLY,  J.  The  trial  justice  granted  defendant's  motion  to  dismiss 
at  the  end  of  plaintiff's  case  in  chief,  and  the  appeal  is  from  the  judg- 
ment entered  on  the  nonsuit.  The  appeal  from  the  order  dismissing 
complaint  should  be  dismissed,  without  costs. 

[1]  The  plaintiff,  a  boy  of  the  age  of  14  years,  had  purchased  a 
ticket  for  the  matinee  performance  at  defendant's  theater  and  had 
entered  the  theater  with  two  boy  companions.  The  seats  were  not 
satisfactory,  and  before  the  performance  commenced  the  boys  de- 
termined to  leave  and  return  to  the  matinee  on  the  following  day. 
Plaintiff  and  one  of  his  companions  gave  their  tickets  to  the  third  boy, 

^s»For  oUier  cases  see  same  topio  St  KEY^NUMBRR  in  all  Kej-Numbered  Digests  4  Inde«:« 
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to  present  them  at  the  box  office  and  exchange  them  for  tickets  for  the 
next  day.  The  boy  with  the  three  tickets  had  to  take  his  place  in  a 
line  which  extended  out  of  the  lobby  of  the  theater,  where  the  box 
office  was  located,  to  Church  avenue,  and  beyond  the  theater  property 
towards  Flatbush  avenue.  The  boy  in  line  was  acting  for  plaintiff  and 
the  other  boy.  They  walked  beside  him  while  the  lipe  slowly  went  into 
the  theater.  The  exchange  of  tickets  was  a  regular  incident  in  de- 
fendant's business. 

I  think  the  three  boys  never  lost  their  character  as  patrons  of  the  the- 
ater. Whether  we  consider  the  feet  that  they  had  actually  bought  and 
paid  for  the  tickets  and  still  had  them  in  their  possession  (because 
they  had  not  been  surrendered  or  exchanged  at  the  time  of  the  acci- 
dent, and  the  possession  of  the  boy  in  the  line  was  the  possession  of 
the  plaintiff),  or  whether  we  look  on  the  boys  as  engaged  in  the  pur- 
chase of  a  ticket  for  the  matinee  on  the  next  day,  I  think  that  up  to 
this  point  they  were  there  as  invitees.  So  far  as  giving  the  tickets  to 
one  boy  to  exchange,  this  really  was  in  furtherance  of  defendant's  in- 
terests. It  shortened  the  line.  When  the  line  which  stretched  out  100 
feet  from  the  door  of  the  theater  moved  up  so  that  the  boys  came 
opposite  an  open  cour^rd  alongside  the  theater,  the  plaintiff  and  his 
companions,  mstead  oi  continuing  alongside  the  boy  in  line,  walked 
into  the  courtyard,  which  ran  back  alongside  the  theater  building  some 
81  feet  at  right  angles  to  Church  avenue.  This  courtyard  was  12 
feet  in  width  and  extended  all  the  way  around  the  theater.  It  was 
as  wide  or  wider  than  the  sidewalk  on  Church  avenue.  It  was  as- 
phalted and  level  with  the  sidewalk.  It  was  open  to  the  sidewalk,  with- 
out gate  or  barrier  or  sign  forbidding  its  use.  The  exit  doors  of  the 
theater  opened  on  it,  and  at  the  Church  avenue  entrance  there  was  a 
large  billboard  against  the  wall  of  the  theater  fronting  on  the  court- 
yard advertising  the  performances.  This  open  space  was  maintained 
by  direction  of  the  Building  Code  of  the  City  of  New  York.  Article 
25,  §  527,  subd.  2,  which  is  chapter  5  of  the  Cfode  of  Ordinances  of  the 
City  of  New  York.  It  is  described  as  an  "open  court  or  space  on  each 
side  of  the  auditorium  not  bordering  on  a  street."    It  is  provided  that— 

"The  said  open  courts,  q[)aceOk  «  «  «  shaU  not  be  used  for  storage  pur- 
poses, or  for  any  purpose  whatsoever,  except  for  exit  cmd  entrance  [italics 
minel  from  and  to  the  auditorium  and  stage."  See  Oosby's  Code  of  Ordinances 
(Ann.  1922)  p.  144,  |  527,  sobd.  2. 

The  evidence  is  abundant  that  this  open  space  was  used  by  the  patrons 
of  the  theater,  from  the  date  it  opened,  as  a  means  of  exit  after  the 
performance  and  as  a  place  where  they  went  between  the  acts  to  smoke, 
or  stretch  their  l^s.  While  there  is  no  evidence  that  the  doors  opening 
on  the  alley  or  open  space  were  the  regular  entrance  doors  of  the 
theater^  it  is  shown  that  during  performances,  when  the  patrons  went 
out  by  these  side  doors,  there  was  a  man  there  in  uniform  who  gave 
them  return  checks,  and,  as  we  know,  patrons  going  out  between  the 
acts  might  leave  the  theater  property,  and,  returning,  they  would  enter 
the  theater  through  this  open  space,  giving  up  their  return  checks  at 
the  side  door.  The  boy  plaintiff  had  been  to  this  theatei:  repeatedly 
during  the  13  months  preceding  the  accident,  since  it  was  opened^ 
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He  Used  the  side  doors  and  this  open  space  on  leaving  the  theater,  and 
he  saw  other  people  using  it  every  time  he  was  there.  He  testifies  that 
he  saw — 

"lots  of  them,  men  and  women,  «  *  *  during  the  intermission  and  before 
the  show,  imssin^  away  the  time  walking  off  in  front  and  along  the  side 
there  waiting  for  it  to  open." 

He  had  seen  children  there.  The  doors  opening  on  this  open  space 
have  on  the  inner  side,  inside  the  theater,  the  word  "Push."  The  boy 
himself  had  used  this  space  repeatecjjy. 

The  plaintiff  testified  as  to  the  happenings  on  the  day  of  the  acci- 
dent.   He  said : 

"We  were  cold,  and  naturally  it  was  snowing  and  we  walked  back  there  to 
keep  the  circulation  up.  ♦  ♦  ♦  It  was  just  a  natural  impulse  to  spend  the 
time.    •    •    ♦    Just  casually  went  badt  there." 

There  was  snow  on  the  ground  in  Church  avenue ;  it  had  been  snow- 
ing for  two  hours,  but  "in  the  alley  there  wasn't  any  except  up  near 
the  front  of  it"  (i.  e.,  at  Church  avenue).  Back  from  the  street  and 
about  opposite  the  side  doors  of  the  theater  defendant  maintained  a  f ur- 
ns^ce  room  under  the  open  space  or  courtyard,  with  an  opening  to  an 
ash  pit,  coVered  by  two  iron  doors,  which  laid  flush  with  the  asphalt 
floor  or  surface  of  the  courtyard.  The  two  boys  strolled  through  the 
courtyard  to  the  rear  end  of  the  theater  and  turned  back  toward  the 
street,  the  plaintiflE  says — 

"to  meet  Robbie,  and  I  was  a  little  ahead  of  Oliver  [the  10-year  old  boy],  and 
just  as  I  stepped  on  the  door  I  went  right  through.  I  didn't  stand  on  it  at 
all.  I  was  Just  in  the  act  of  walking,  and  as  soon  as  I  got  my  feet  on  it  I 
went  through ;  ♦  ♦  •  the  iron  door  fell  through  with  me,  and  I  fell  down 
to  the  bottom." 

The  boys  had  walked  over  the  doors  without  acddent  on  their  way 
from  the  street.  On  retracing  their  steps  the  door  collapsed.  The 
plaintiff  was  severely  and  permanently  injured.  His  companion,  the 
boy  on  the  line  to  exchange  the  tickets,  was  informed  of  the  accident 
and  immediately  went  around  and  found  plaintiff  down  in  the  ash  pit, 
a  drop  of  some  18  feet ;  he  saw  the  door  which  had  fallen  in ;  he  says 
he  saw  no  hinges  on  the  door.  The  photog^raphs  in  evidence  show  that 
it  was  constructed  to  rest  on  the  flanges  of  a  frame  which  was  set  into 
the  concrete.  It  is  evident  that,  if  it  was  in  order,  it  would  not  have 
given  way  and  fallen  into  the  pit.  The  plaintiff's  evidence  as  to  the 
physical  conditions  about  the  open  space  or  court,  its  use  by  patrons 
of  the  theater,  and  as  to  the  happening  of  the  accident,  was  corroborat- 
ed by  his  boy  companions  and  by  other  witnesses. 

But  the  learned  trial  justice  was  of  opinion  that  at  the  time  of  the 
accident  the  plaintiff  was  not  a  patron  of  the  theater,  and  he  granted 
defendant's  motion  for  a  nonsuit  at  the  close  of  plaintiff's  case  in  chief 
upon  two  grounds,  which  he  stated : 

•'They  [defendant]  owed  him  no  duty ;  and,  second,  he  was  a  trespasser." 

I  am  of  opinion  that  upon  the  evidence  in  this  record  we  cannot  say- 
that  this  boy  was  a  trespasser,  or  that  the  defendant  owed  him  no 
duty.    I  think  the  boy  was  still  a  patron  of  the  theater.    He  had  paid 
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for  his  ticket,  and  he  had  not  yet  seen  the  show.  His  giving  the  ticket 
to  his  friend  to  actually  make  the  exchange  was.  the  reason  for  his  re- 
maining about  the  theater.  He  had  exchwged  tidgpts  before;  he  tesr 
tifies: 

^They  always  exchanged  them  without  qucfitlon.  They  hare  with  me,  any- 
way." 

I  think  he  had  a  right  to  wait  about  defendant's  theater  until  the  ex- 
change was  completed.  Instead  of  standing  in  the  lobby,  or  out  on 
the  steps,  or  on  the  sidewalk,  he  walked  into  this  open  space,  which  he 
had  used  continuously  since  the  theater  opened,  with  all  the  other  pa- 
trons, in  connection  with  his  attendance  on  the  performance.  It  was 
a  way  used  by  the  patrons  to  go  out,  and  to  come  in  after  they  had 
gone  out.  It  was  open  to  the  street,  without  barrier  or  warning  against 
its  use.  It  seems  to  me  it  was  a  very  natural  thing  for  this  boy  to  use 
this  space  while  waiting  for  the  exchange  of  his  ticket. 

In  Sterger  v.  Van  Sicklen,  132  N.  Y.  499,  30  N.  E.  987,  16  h.  R.  A. 
640,  28  Am.  St.  Rep.  594,  the  plaintiff,  who  lived  in  adjoining  property, 
had  gone  to  defendant's  house  to  get  her  young  children  and  bring 
them  home.  Instead  of  going  out  the  front  door,  she  came  out  the 
back  way,  intending  to  reach  her  home  through  defendant's  yard  and 
an  opening  which  had  been  made  in  the  division  fence  by  knocking  a 
couple  of  boards  out.  A  step  in  the  back  stoop  broke,  causing  her  to 
fall  and  resulting  in  injury.  The  court  held  that  she  was  not  exercis- 
ing a  right  or  engaged  in  a  matter  of  common  interest  by  the  occupier's 
invitation;  that  she  was  a  njcre  licensee  and  could  not  recover  dam- 
ages from  defendant.  Judge  Parker  cites  the  various  cases  bearing  on 
the  subject  in  his  opinion.  But  he  says  (132  N.  Y.  at  page  503,  30 
N.  E.  988,  16  L.  R.  A.  640,  28  Am.  St.  Rep.  594) : 

"There  are  caws  where  the  ise  to  which  an  owner  of  property  puts  it  is  of 
such  a  pnhlic  character  that  he  is  bound  to  observe  reasonable  care  !n  keeping 
it  in  snch  a  condition  as  to  save  harmleRS  those  who  are  invited  to  come 
onto  it  for  the  benefit  and  profit  of  the  owner." 

The  distinction  I  have  in  mind  is  that  the  physical  conditions  sur- 
rounding this  open  sl>ace  and  the  use  to  which  it  was  put  by  defendant 
and  the  persons  resorting  to  the  theater  were  such  as  to  call  upon  de- 
fendant in  the  exercise  of  reasonable  care  to  see  to  it  that  this  ash  pit 
cover  was  reasonably  safe,  so  that  it  would  not  collapse  under  the 
weight  of  a  boy  14  years  of  age  walking  over  it.  I  think  it  may  be  said 
upon  the  evidence  here  that  this  open  space  was  provided  for  the  use 
of  the  patrons  of  the  theater.  This  must  be  conceded,  but  defendant 
argues  that  the  use  was  confined  to  persons  coming  out  of  the  theater 
through  the  side  doors  opening  on  the  space,  during  a  performance 
or  after  a  performance.  We  have  seen  that  its  use  was  not  confined 
solely  to  people  coming  out  and  leaving  the  theater,  because  it  was 
resorted  to  between  the  acts  like  a  smoking  room,  and  the  patrons  came 
out  and  w'ent  back,  and  were  given  return  checks,  under  which  as  we 
know  they  might  have  left  the  theater  property  during  the  intermis- 
sion and  returned  through  this  open  space  and  the  side  doors.  Here 
was  an  open  public  use,  observed  by  this  boy  ever  since  the  theater 
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opened.  He  was  about  the  theater  lawfuRy ;  he  had  purchased  a  ticket 
and  was  waiting  to  have  it  exchanged  under  the  defendant's  regula- 
tions. He  was  nq^  surrendering  it  and  demanding  his  money  back. 
The  defendant's  argument  that  he  had  no  business  about  the  theater 
seems  to  be  entirely  without  justification. 

[2]  I  do  not  dispute  the  general  rule,  contended  for  by  defendant, 
that  a  property  owner  is  not  obligated  to  keep  his  property  safe  as 
against  trespassers;  but  I  think  upon  the  facts  here  the  boy  was 
not  a  trespasser.  He  was  where  he  had  been  repeatedly  while  a 
patron  of  the  theater,  in  a  courtyard  resorted  to  by  the  patrons  for 
rest  and  recreation  during  the  performance,  and  he  was  lawfully  there, 
waiting  for  his  exchanged  ticket,  and,  using  this  open  court  as  he  did, 
was  an  invitee. 

"  *To  come  under  an  Implied  invitation,  as  distlnjniished  from  a  mere  license, 
the  visitor  must  come  for  a  purpose  connected  with  the  business  in  whi<di  the 
occupant  is  engaged.  ^  •  «  There  must  be  at  least  some  mutuality  of  in- 
terest in  the  subject  to  which  the  visitor's  business  relates.'  Plummer  v.  Dill, 
156  Mass.  428.  We  know  of  no  better  definition."  Meiers  v.  Koch  Brewery, 
229  N.  Y.  10. 127  N.  B.  491, 18  A.  L.  R  638. 

In  the  case  at  bar  the  plaintiffs  presence  was  more  closely  connected 
with  defendant's  theater  enterprise  than  the  fireman,  Meiers,  with  the 
defendant  in  the  Brewery  Case  cited.  The  judgment  should  be  revers- 
ed upon  the  law,  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

Judgment  reversed  upon  the  law,  and  a  new  trial  granted,  with  costa 
to  appellant  to  abide  the  event  Appeal  from  order  dismissii^  cton- 
plaint  dismissed,  without  costs.    All  concur. 


(202  App.  DlT.  259) 

HODQMAN  V.  COBB  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department  July  6,  1922,) 

1.  Wills  ^=»636— Interest  of  remainderman,  dying  before  life  tenant,  held  dl« 

vested. 

Under  a  wUl  directing  that  $10,000  should  be  placed  on  interest,  and  the 
annual  interest  paid  to  an  adopted  daughter  during  her  life,  and  at  her 
death  the  fund  and  accrued  Interest  thereon  should  be  given  to  her  son 
when  of  age,  but,  if  the  son  should  not  survi\e  his  mother  or  reach  majority, 
the  fund  should  revert  to  the  estate  on  the  death  of  the  mother,  when  the 
son  died  before  his  mother,  whatever  interest  he  had  In  the  fund  was 
thereby  divested,  leaving  the  fund  the  property  of  the  residuary  legatees, 
subject  to  the  life  estate  of  the  adopted  daughter. 

2.  Wills  ^=s>67l— Gift  lield  not  to  create  a  trust  for  stepdaug liter. 

A  provision  of  a  will  directing  that  $10,000  should  be  placed  on  interest, 
and  the  interest  paid  to  an  adopted  daughter  during  her  life,  and  on  her 
death  the  fund  should  be  given  to  her  son  when  of  age,  baU  if  the  son 
should  not  survive  his  mother  or  reach  majority,  the  fund  should  revert 
to  the  estate  on  the  death  of  the  mother,  did  not  create  a  tnlst»¥or  the 
benefit  of  the  adopted  daughter,  but  only  created  in  her  a  legal  estate  tor 
life. 

4s»For  oth«r  mubm  m*  Mua«  toplo  A  KKT-NXTHBim  In  aU  K«r-Niimb«r«d  Pigast*  ft  IndMM 
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8.  Wlllt  «s»e7l— Gift  to  tfavghter  for  llfo^  with  romalodor  to  ber  too  at  m^loilty, 
If  bo  oorvlvo  bor,  oroatee  trott  for  son  dnrlng  minority,  if  ho  snrvlvot  hor. 

Under  a  will  giving  a  life  estate  to  an  adopted  daughter,  and  on  lier 
death  to  her  son  when  of  age,  and  in  case  he  did  not  surylve  his  mother  or 
reat*h  majority  to  revert  to  the  estate,  if  the  mother  dies  leaving  the  son 
surviving,  not  then  of  age,  the  accumulation  of  income  for  his  benefit  be- 
comes a  trust,  within  Personal  Property  Law,  i  20. 

4.  Life  eetateo  ^=921— Executor  may  deliver  mc^ey  to  life  tenaat  oa  rooelvlnf 

proper  security. 

Where  a  mere  life  estate  of  money  is  given,  with  a  remainder  over,  the 
executor  may  deliver  possession  of  the  money  to  the  life  tenant,  on  re- 
ceiving security  to  assure  its  return. 

5.  Executors  and  administrators  ^=3>  1 09— Executor  cannot  loan  fund  of  life  es- 

tate to  oontlngent  remainderman. 

Under  Personal  Property  Law,  |  21,  the  executor  cannot  loan  the  fund 
of  a  life  estate  to  a  contingent  remainderman. 

6.  Life  estates  «s>a-Llfo  tenant  not  ontitied  to  hold  fund  without  giving  security; 

Where  the  fund  of  a  life  estate  was  loaned  to  the  contingent  remainder- 
man, who  was  a  son  of  the  life  tenant,  and  the  remainderman  died  before 
the  life  tenant,  the  life  tenant  is  not  entitled  to  possession  of  the  fund 
without  giving  proper  security  to  assure  its  return. 

7.  Executors  and  administrators  ^=»42&— Executor  may  soe  for  fund  of  life  es- 

tate loaned  to  remainderman. 

Where  the  fund  of  a  life  estate  was  loaned  to  the  contingent  remainder- 
man, and  the  contingent  remainderman  died  before  the  life  tenant  the 
executor  nuiy  sue  the  personaL  representative  of  the  contingent  remain* 
derman  for  the  fund. 

8.  Executors  and  administrators  ^=3>5i3(9)— Decree  for  accounting  is  not  res  Jd» 

dicata  as  to  an  illegal  Investment. 

A  decree  approving  an  accounting  of  an  executor  from  wbich  the  fund 
of  a  trust  estate  was  loaned  to  the  contingent  remaindermen  was  not  res 
judicata,  so  as  to  preclude  a  disapproval  of  the  continuance  of  the  loan, 
where  the  surrogate  approved  of  the  giving  of  the  fund  to  the  life  tenant, 
and  did  not  pass  on  the  loan  or  the  giving  of  the  bond  in  security. 

9.  Executors  and  administrators  ^=»513(i2)— 4)isoharge  of  executor  did  not  rs- 

lleve  him  from  responsibility  for  Improper  disposition. 

A  decree  discharging  the  executrix  as  to  the  custody  of  a  trust  fund, 
and  authorizing  the  giving  of  a  fund  to  the  life  tenant,  did  not  discharge 
her  from  responsibility  as  executrix,  where  the  fund  was  in  fact  loaned 
to  the  contingent  remaindermen. 

Appeal  from  Trial  Term. 

Suit  by  Alfred  C.  Hodgman,  as  sole  survivingf  executor  of  Freder- 
ick D.  Hodgman,  deceased,  against  Angeline  M.  Cobb  and  others. 
From  a  judgment  dismissing  the  complaint,  after  a  trial  before  the 
court,  plaint^  appeals.    Reversed  and  remanded,  with  directions. 

The  facts  out  of  which  the  litigation  arose  are  as  follows: 
Frederick  D.  Hodgman  died  in  1873,  leaving  a  will  which  was  duly  probated 
hi  Washington  county  In  1874.  Four  executors  were  named  in  the  will,  all 
of  whom  qualified.  They  were  Mary  B.  Hodgman,  the  testatcr^s  widow,  James 
Cheesman,  Philander  C.  Hitchcock,  and  Alfred  O.  Hodgman,  the  plaintiff  ap- 
pellant in  this  action.  Cheesman  died  in  1882,  and  Hitchcock  died  in  1888. 
Some  time  prior  to  1889  Mary  a  Hodgman  married  one  Yates.  She  died  Octo- 
ber 7, 1918.  Alfred  C.  Hodgman,  the  appellant,  is  the  sole  surviving  executor  of 
Frederick  D.  Hodgman.  In  his  will  the  testator  made  provision  for  one  Ange- 
line M.  Oobb,  an  adopted  daughter,  and  Frederick  D.  H.  Cobb,  her  son,  by  giv- 
Ing  to  her  a  life  interest  in  a  $10,000  fund,  with  the  remainder  over  to  her 
son  under  certain  conditions,  and  under  certain  other  conditions  the  fund  to 
revert  to  his  estate.  The  exact  language  of  this  provision  is  set  forth  in  the 
opinion  herein.  The  testator,  after  making  various  other  specific  bequests,  to 
be  paid  when  the  estate  was  ready  for  settlement,  bequeathed  the  residue  ot 
his  property  to  his  nephews  and  nieqes,  share  anj^  share  alikOr     « 
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•  On  December  12,  1888,  Frederick  D.  H.  Cobb,  tbe  remainderman  mentioned 
above^  filed  a  petition  in  the  surrogate's  office  of  Washington  county  to  re- 
quire the  executor  of  Hitchcock  to  pay  over  the  $10,000  to  the  then  surviy- 
Ing  eTecutors  of  Hodgman.  On  March  13,  1889,  the  court  made  an  order  di- 
recting that  the  money  be  paid  over  to  Mary  E.  Yates  and  Alfred  C.  Hodgn>an, 
the  then  sole  surviving  executors  of  Frederick  D.  Hodgman.  On  the  same  day 
a  stipulation  was  signed  by  the  said  Mary  R  Yates,  executrix,  and  Alfred  G. 
Hodgman,  executor,  which  was  approved  by  Angellne  M.  Cobb,  the  life  bene- 
ficiary of  the  $10,00)0  fund,  and  sworn  to  before  the  surrogate,  providing  that 
the  money  should  be  loaned  to  Frederick  D.  H.  Cobb,  on  his  giving  security  to 
be  approved  by  Mary  E.  Yates  and  the  appellant.  *On  the  same  day  Frederick 
D.  H.  Cobb,  Angellne  M.  Cobb,  his  mother,  and  Mary  B.  Yates,  executed  a 
bond  to  Alfred  0.  Hodgman,  apparently  as  such  security,  and  the  money  was 
turned  over  to  said  Frederick  D.  H.  Cobb.  Mary  B.  Yates  then  filed  her  peti- 
tion for  leave  to  account,  and  on  December  11,  1889,  the  surrogate  made  an 
order  consoHdating  her  accounting  proceeding  with  proceedings  that  had  been 
brought  by  Alfred  O.  Hodgman,  appellant,  the  other  executor,  and  the  repre- 
sentatives of  the  two  deceased  executors.  On  April  23,  1892,  the  surrogate 
made  bis  findings  and  decisions  In  this  consolidated  proceeding,  wherein  it 
was  found  and  decided,  among  other  things,  that  these  moneys  were  paid  over 
to  Angellne  M.  Cobb  and  Frederick  D.  H.  Cobb,  who  was  at  the  time  more  than 
21  years  of  age,  and  on  the  same  day  a  decree  was  entered  by  the  surrogate 
wherein  the  said  Mary  EI.  Yates  is  charged,  among  other  things,  with  having 
received  from  Hitchcock's  executor  the  $10,000  fund,  and  credited  with  having 
paid  it  over  to  the  "cestui  que  trust" ;  the  finding  being  that  it  was  paid  to 
Angellne  M.  Cobb  and  Fred*>rick  D.  H.  Cobb.  The  fact  was,  however,  that 
it  had  been  loaned  to.  Frederick  D.  H.  Cobb. 

Frederick  D.  H.  Cobb  died  February  11,  1914.  Angellne  M.  Cobb  is  still 
alive.  From  the  day  of  the  giving  of  the  bond,  in  18S9,  to  the  day  of  Fred- 
erick D.  H.  Cobb's  death,  in  1914,  no  question  was  raised  regarding  the  right- 
ful possession  of  the  fund  so  loaned  to  Frederick  D.  H.  Cobb,  or  regarding 
the  security  given  for  Us  return.  Interest  was  always  paid  on  the  fund  in 
one  of  the  two  following  ways:  Frederick  D.  H.  Cobb,  up  to  the  time  of  his 
death,  either  paid  the  interest  on  the  fund  to  Alfred  C.  Hodgman,  who  paid  it 
to  An?:eline  M.  Cobb,  or  receipts  were  exchanged  therefor,  and  since  1914 
the  interest  has  been  either  paid  to' Alfred  C.  Hodgman  by  the  administrators 
of  Frederick  D.  H.  Cobb,  and  Alfred  C.  Hodgman  has  paid  it  to  Angellne  M. 
Cobb,  or  receipts  have  been  exchanged  therefor.  However  paid,  it  was  con- 
ceded on  the  trial  that  there  has  been  no  default  in  the  payment  of  interest 
at  any  time. 

On  the  death  of  Frederick  D.  H.  Cobb  In  1914,  the  defendants  Amos  H.  Cobb, 
his  brother,  and  Frances  M.  Cobb,  his  widow,  were  appointed  administrators 
of  the  estate  of  Frederick  D.  H.  Cobb.  They  qualified  and  acted.  No  special 
fund  was  found  among  the  assets  of  Frederick  D.  H.  Cobb  representing  the 
$50,000  in  question.  There  were  assets  found,  however,  which  in  value  ex- 
ceeded the  $10,000  fund.  There  was  no  evidence  found  that  Frederick  D.  H. 
Cobb  had  lost  the  fund.  The  administrators  found  that  there  was  certain  life 
insurance  carried  by  Frederick  D.  H.  Cobb,  payable  to  his  estate,  which  had 
been  assigned  by  him  to  Angellne  M.  Cobb,  amounting  to  more  than  $10,000, 
and  that  the  said  Ftederick  D.  H.  Cobb  and  his  mother  had  an  understanding 
that  in  case  of  his  death  the  proceeds  of  his  life  insurance,  or  $10,000  of  the 
same,  should  be  invested  and  held  for  the  fund,  so  that  in  case,  later  on,  at  th# 
time  of  the  death  of  Angellne  M.  Cobb,  any  question  should  arise  as  to  who  was 
the  rightful  owner  of  this  fund,  these  moneys  would  be  intact  These  insur- 
ance moneys  were  collected  by  Angellne  M.  Cobb  and  invested  in  American  Can 
preferred  stock,  standing  in  the  name  of  Angeline  M.  Cobb.  It  was  stipulat- 
ed that  these  securities  representing  the  fund  are  held  in  a  safe  deposit  box 
in  the  Rochester  Trust  &  Safe  Deposit  Company,  of  Rochester,  N,  T.,  which 
box  is  held  in  the  name  of  Amos  H.  Cobb,  one  of  the  administrators  of  the 
£>ederlck  D.  H.  Cobb  estate,  and  that  said  box  contains,  not  only  these  securi- 
ties, but  other  securities  and  property  loNelonging  to  Angeline  M.  Cobb  and 
Amos  H.  Cobb.  Amos  H.  Cobb  did  not  include  or  attempt  to  include  this  fund, 
or  securities  representing  it,  in  the  assets  administered  by  him  and  Frances 
M.  Cobb.    He  preferzed  to  retain  the  fund  for  hia  own  protection  until  thiji 
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question  was  decided,  and  administered  all  of  the  assets  of  his  brother  except 
this  fond. 

No  notice  was  giTen  to  the  plaintiff  of  any  of  these  proceedings  in  the  es- 
tate of  Frederick  D.  H.  CJobb,  nor  had  he  any  knowledge  of  any  of  them,  and 
he  has  not  at  any  time  consented  to  any«understanding  between  Frederick  D. 
H.  Cobb  and  Angel  ine  M.  Cobb  as  to  the  dtlstribution  of  the  proceeds  of  the 
life  insurance  or  the  investment  in  the  securities  mentioned.  The  bond  in 
question,  which  was  given  to  the  executor,  Alfred  0.  Hodgman,  the  plaintiff 
herein,  by  Frederick  D.  H.  Cobb,  Angoline  M.  Cobb,  and  Mary  B.  Tates,  as 
security  for  the  loan,  of  the  moneys  to  Frederick  D.  H.  Cobb,  was  conditioned 
upon  Frederick  D.  H.  Cobb,  Angpllne  M.  Cobb,  and  Mary  B.  Yates,  their  heirs, 
executors,  or  administrators,  paying  to  the  said  Alfred  C.  Hodgman,  as  execu- 
tor* the  sum  of  $10,000  principal,  on  the  death  of  said  Angeline  M.  Cobb,  and 
Interest  semiannually  during  her  life:  th^  whole  sum  being  due  and  payable 
apon  default  in  the  payment  of  interest.  There  has  been  no  default  in  the 
payment  of  interest,  and  Angeline  M.  Cobb  is  still  alive ;  but,  because  Freder- 
ick D.  H.  Cobb  and  Mary  B.  Yates,  two  of  the  persons  bound  on  the  bond, 
have  died,  the  plaintiff  is  the  sole  surviving  executor  of  Hodgman,  and  as  ob- 
ligee named  in  the  bond  has  brought  this  action,  seeking  (a)  to  have  the  fund 
restored  to  him,  or  (b)  to  be  furnished  with  additional  security. 

According  to  the  complaint,  the  plaintiff  has  been  urged  to  bring  this  action 
by  the  residuary  legatees  and  by  the  executor  of  the  estate  of  Mary  B.  Yates, 
who  wishes  to  be  relieved  of  the  obligation  upon  the  bond,  so  that  he  can  dis- 
tribute the  Yates  estate  in  full.  It  appears  that  the  plaintiff  appellant  is  a 
nephew  of  Frederick  D.  Hodgman,  deceased,  and  as  such  Is  one  of  the  resid- 
uary legatees,  and  has  a  personal  interest,  aside  from  his  interest  as  sole 
surviving  executor  of  Hodgman,  in  the  question  at  issue  here.  From  these 
facts  the  pourt  below  has  found  that  the  plaintiff  Is  not  entitled  to  the  relief 
asked  for;  that  Frederick  D.  Hodgman  Intended  Frederick  D.  H.  Cobb  to 
become  the  owner  of  the  $10,000  fund  on  his  arriving  at  the  age  of  21  years, 
subject  <mly  to  the  life  estate  of  his  mother;  that  the  moneys  constituting 
the  fund  were  where  they  rightfully  belonged,  namely,  in  the  possession  of  the 
representatives  of  the  estate  of  Frederick  D.  H.  Cobb ;  and  that  the  complaint 
should  be  dismissed. 

Argued  befbre  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
•  KILEY,  VAN  KIRK,  and  HINMAN,  JJ, 

Fred  A.  Bratt,  of  Ft.  Edward,  for  appellant. 

Dawes,  Abbott  &  Uttlefield,  of  New  York  City  (Hamilton  M.  Dawes, 
of  New  York  City,  of  counsel),  for  respondents  Cobb. 

Edgar  Hull,  of  Ft.  Edward  (John  E.  Sawyer  and  Erskine  C,  Rogers, 
both  of  Hudson  Falls,  of  counsel),  for  respondent  Yates. 

HINMAN,  J.  [1]  In  the  construction  of  wills,  each  case  must 
be  determined  on  its  own  facts.  We  must  find  the  intention  of  the 
testator.  The  clause  in  the  will  out  of  which  the  present  litigation 
has  arisen  reads  as  follows : 

•Third.  I  give  and  bequeath  to  Angeline  M.  Cobb,  wife  of  A-  H.  Cobb,  ten 
thousand  dollars  to  be  placed  on  interest  and  the  annual  interest  thereupon  to 
be  paid  said  Angeline  M.  Cobb  during  her  natural  life,  and  at  her  decease, 
the  said  ten  thousand  dollars  with  accrued  interest  thereon,  to  be  piven  to 
her  son,  Frederick  D.  H.  Cobb  when  of  age,  but  if  the  said  Frederick  D.  H. 
Cobb  should  not  survive  his  mother,  or  arrive  at  the  age  of  twenty-one-  years, 
then  and  in  that  case  the  said  ten  thousand  dollars  shaU  revert  to  my  estate 
at  the  death  of  said  Angeline." 


By  this  provision  of  the  will  the  following  rights  and  interests  were 

created  in  the  fund:    (1)  The  enjoyment  of  the  income  from  the  same 

by  Angeline  M.  Cobb  for  and  during  the  term  of  her  natural  life; 

upon  the  death  of  Angeline  M.  Cobb,  if  she  be  survived  by  Fred- 
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crick  D.  H.  Cobb,  and  if  he  be  under  the  age  of  21  years  at  the  time, 
then  the  income  from  the  fund  to  be  accumulated  for  his  benefit  dur- 
ing his  minority,  and  the  fund  with  the  accumulation  thereon  to  be 
paid  to  him  upon  his  reaching  majority,  providing  he  lives  so  long; 
(3)  upon  the  death  of  Angeline  M.  Cobb,  if  she  be  survived  by  Fred- 
erick D.  H.  Cobb,  but  thereafter  he  should  die  before  reaching  his 
majority,  then  the  fund,  with  the  accumulation  thereon  at  the  date 
of  his  death,  to  revert  to  the  estate  of  the  testator;  (4)  upon  the  death 
of  Angeline  M.  Cobb,  if  she  be  survived  by  Frederick  D.  H.  Cobb, 
and  if  he  be  over  the  age  of  21  years  at  the  time,  the  fund  to  go  to  him 
absolutely;  (5)  upon  the  death  of  Angeline  M.  Cobb,  if  she  has  been 
predeceased  by  Frederick  D.  H.  Cobb,  the  fund  to  revert  to  the  es- 
tate of  the  testator. 

Angeline  M.  Cobb,  the  life  beneficiary,  is  still  living.  Frederick 
D.  H.  Cobb,  her  son,  died  Februajy  11,  1914,  being  at  the  time  of  his 
death  over  the  age  of  21  years.  The  trial  court  has  erroneously  held 
that  the  fund  in  question  became  the  property  of  Frederick  D.  H. 
Cobb  on  his  arriving  at  the  age  of  21  years,  subject  only  to  the  life 
estate  of  his  mother,  and  that,  as  the  fund  is  now  in  the  possession 
of  the  representatives  of  his  estate,  it  is  where  it  rightfully  belongs, 
This  holding  ignores  the  clause  in  the  will : 

''But  if  the  said  Frederick  D.  H.  Cobb  should  not  sarylve  his  mother, 
«  «  *  then  and  in  that  case  the  said  ten  thousand  dollars  shaU  revert  to 
my  estate  at  the  death  of  said  Angeline." 

Under  the  will  as  we  have  construed  it,  whatever  interest  Frederick 
D,  H.  Cobb  may  have  had  prior  to  his  death  was  thereby  divested, 
leaving  the  fund  the  property  of  the  residuary  legatees  of  the  estate, 
subject  to  the  life  estate  of  Angeline  M.  Cobb.  The  Remaindermen 
are  the  nephews  and  nieces  of  the  testator,  share  and  share  alike,  of 
whom  the  plaintiff  is  one,  and  who  are  made  the  residuary  legatees 
under  the  will. 

[2]  The  clause  of  the  will  under  consideration  here  constituted  a 
valid  disposition  of  the  fund. 

"A  testator  may  in  form  make  an  absolute  bequest  of  personal  property  to 
one,  and  then  limit  it  over  upon  his  death  to  another.  The  limitation  in  such 
case  is  not  void  for  repugnancy,  but  qualifies  the  bequest"  Livingston  v. 
Murray.  68  N.  Y.  485,  490. 

This  character  of  bequest  is  often  found  in  the  books.  The  learned 
trial  justice  seems  to  have  assumed  that  this  clause  of  the  will  creat- 
ed a  trust.  He  has  not  indicated,  however,  just  what  sort  of  a  trust 
was  created.  In  order  to  create  an  express  trust  in  property,  there 
must  be: 

"(1)  A  designated  beneficiary;  (2)  a  designated  trustee,  who  must  not  be 
the  beneficiary ;  (3)  a  fund  or  other  property,  sufliciently  designated  or  Identi- 
fied to  enable  title  to  pass  to  the  trustee ;  and  (4)  the  actual  delivery  of  the 
fund  or  other  property,  or  of  a  legal  assignment  thereof,  to  the  trustee,  with 
the  Intention  of  passing  legal  title  thereto  to  him  as  trustee."  Brown  v. 
Spohr.  180  N.  Y.  201,  209,  73  N.  E.  14,  16. 

In  the  present  case  there  was  no  express  gift  to  the  executors,  and 
no  direction  for  them  to  apply  the  income  to  the  use  of  anybody. 
Snedeker  v.  Congdon,  41  App.  Div.  433,  58  N.  Y.  Supp.  885.  Thus 
there  was  no  trust  vested  in  the  executors  as  trustees. 
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••Nothing  whatevwr  Is  reQolred  of  tbOTi  which  they  may  not  flo  as  executors 
and  by  vlrtae  of  the  power  impUedly  conferred-  They  hold  as  executors  mere- 
ly, performing  their  duty  as  such,  without  taking  a  trust  estate."  Bllven  et 
aL  V.  Seymour  et  aL,  88  N.  Y.  469,  477. 

In  the  case  just  quoted  the  court  had  under  consideration  quite  sim- 
ilar language  of  a  will  providing:  , 

"I  give  to  my  two  daughters  ♦  •  •  $1,000  each,  to  be  put  at  Interest 
and  there  kept,  during  their  lifetimes,  and  they  are  to  have  the  use  thereof, 
then  the  principal  to  go  to  their  children  respectively  each." 

This  was  held  to  constitute  a  life  estate  with  remainder  over.  So, 
also,  in  Snedeker  v.  G)ngdon,  supra,  a  bequest  of  the  interest  and 
income  of  the  property  during  life  was  held  to  be  a  bequest  of  a  life 
estate  simply.  Where  the  legal  interest  and  beneficial  estate  are 
merged  in  the  same  person,  the  result  is  not  a  trust,  but  there  is  a 
legal  estate  in  that  person  of  the  same  duration  as  the  beneficial  in- 
terest Woodward  v.  James,  115  N.  Y.  346,  357,  22  N.  E.  150; 
Greene  v.  Greene,  125  N.  Y.  506,  26  N.  E.  739,  21  Am.  St.  Rep.  743; 
Haendle  v.  Stewart,  84  App.  Div.  274,  82  N.  Y.  Supp.  823.  Since 
the  gift  of  the  fund  was  made  directly  to  Angeline  M.  Cobb,  and  she 
was  given  the  beneficial  interest  of  the  income  therefrom,  the  effect 
was  to  create  in  her  a  legal  estate  for  life,  and  not  a  trust  for  her  ben- 
efit. A  life  estate  "can  as  well  be  created  in  money  or  a  fund  as  it 
can  in  real  estate."  Snedeker  v.  Congdon,  supra,  41  App.  Div.  436, 
58  N.  Y.  Supp.  887. 

[3,  4]  If  Angeline  M.  Cobb  had  died,  leaving  her  surviving  Fred- 
erick D.  H.  Cobb,  not  then  of  age,  the  accumulation  of  income  for 
his  benefit  until  he  reached  majority,  providing  he  lived  so  long,  would 
have  created  a  trust,  which  would  have  vested  in  the  Supreme  Court. 
Laws  1882,  c.  185,  revised  by  Personal  Property  Law  (Gen.  Laws,  c. 
47;  Laws  1897,  c,  417)  §  8,  as  amended  by  Laws  1902,  c.  150,  now 
Personal  Property  Law  (Consol.  Laws,  c,  41 ;  Laws  1909,  c.  45)  §  20, 
as  amended  by  Laws  1911,  c.  217.  And  it  was  competent  for  the  tes- 
tator to  dispose  of  the  accumulations  of  income  in  case  the  minor  died 
before  reaching  majority.  Smith  v.  Parsons,  146  N.  Y.  116,  40  N.  E. 
736. 

"Whenever  a  testator  gives  and  bequeaths  a  sum  to  a  legatee  the  law  requires 
it  to  be  paid  to  the  person  entitled,  within  one  year  from  the  issne  of  letters 
•  *  •  unless  some  different  time  is  named,  or  some  other  provision  forbids 
the  payment  or  shows  that  it  was  not  intended.  The  last  occurs  whenever  a 
mere  life  estate  Is  given  with  remainder  over,  for  in  such  case  the  principal 
sam  is  not  given  at  all  to  the. primary  legatee,  but  only  the  use  and  annual 
income,  and  the  principal  remains  in  the  hands  of  the  executor  to  be  paid 
over  at  the  appointed  time."  Matter  of  Denton,  102  N.  Y.  200,  203,  6  N.  EI 
299. 

This  is  especially  true  where  the  legatee  has  a  sum  of  money,  with 
no  power  to  expend  any  portion  of  the  corpus,  and  the  testator  does 
not  expressly  direct  that  the  fund  be  turned  over  to  the  life  benefici- 
ajy.  Matter  of  McDougall,  141  N.  Y.  21,  35  N.  E.  961.  In  that  case 
the  testator  left  the  "rest  and  residue  of  his  estate  [consisting  of  $6,000 
in  cash]  to  his  wife,"  to  be  used  and  enjoyed  by  her  during  her  life 
or  widowhood.    The  court  said : 

"In  such  a  case  the  legatee  for  life  is  not  entitled  to  possession  of  the  cor* 
pus  without  giving  security,  certainly  not  if  he  be  insolvent  or  a  nonresident 
In  other  cases  where  it  has  been  held  that  the  legatee  was  entitled  uncondl- 
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tlonally  to  the  poR^ession  of  the  legacy  without  Beeurity,  otber  faets  existed* 
snch  as  where  the  lanpruage  of  the  will  made  it  manifest  that  the  testator  In- 
teuded  to  give  to  the  legatee  power  to  use  in  his  discretion  some  portion  of 
the  corpus  of  his  estate  for  his  support,  or  a  right  to  dispose  of  It  during  his 
life  by  gift  or  otherwise,  or  else  it  appeared  that  it  was  personal  property  of 
the  nature  of  Chattels,  which  would  require  possession  in  order  to  enjoy  the 
gift,  and  such  possessi(fti  was  clearly  contemplated  by  the-  testator,  or  the 
whole  scheme  of  the  will  or  the  terms  of  the  particular  legacy  were  such  as  to 
show  that  the  testator  intended  to  give  a  legacy  of  money  for  life  only,  and 
yet  clearly  intended  the  life  legatee  to  have  possession  thereof,  and  trusted 
to  him  not  to  waste,  use,  or  otherwise  dispose  of  the  corpus." 

Such  was  the  case  of  Smith  v.  Van  Ostrand,  64  N.  Y.  278,  where 
express  direction  was  given  by  the  testator  that  the  fund  be  paid  over 
to  the  life  beneficiary,  and  special  language  of  the  will  was  construed 
to  give  her  more  than  a  life  estate.  She  could  take  as  much  of  the 
principal  as  she  needed  for  her  support  BHven  v.  Seymour,  supfa, 
88  N.  Y.  478.  Except  in  such  a  case,  the  executor  should  be  decreed 
to  have  the  fund,  and  invest  it  and  pay  the  interest  to  the  life  tenant, 
or,  if  she  elects  to  take  the  corpus,  then  she  should  be  permitted  to 
do  so  upon  giving  proper  security.  Matter  of  M.cDougall,  supra; 
Matter  of  Colwell^  181  App.  Div.  408,  168  N.  Y.  Supp.  812. 

[5]  The  executor  has  authority,  upon  receiving  satisfactory  se- 
curity for  its  return,^  to  deliver  possession  of  the  money  to  the  life 
tenant  for  the  duration  of  her  life ;  but  that  is  the  extent  of  the  ex- 
ecutor's power,  if  he  does  not  retain  it  himself  and  invest  it  in  the 
securities  open  to  him  under  the  law.  Moss  v.  Cohen,  158  N.  Y.  240 
252,  53  N.  E.  8;  Wetmore  v.  Porter,  92  N.  Y.  76;  Lee  v.  Horton] 
104  N.  Y.  538,  541,  11  N.  E.  51 ;  Zimmerman  v.  Kinkle,  108  N.  Y. 
282,  287,  15  N,  E.  407;  Deobold  v.  Oppermann,  111  N.  Y.  531,  19 
N.  E.  94,  2  h.  R.  A.  644,  7  Am.  St.  Rep.  760.  He  cannot  invest  it, 
^  except  in  certain  securities.  King  v.  Talbot,  40  N.  Y.  76;  Matter  of 
Wotton,  59  App.  Div.  584,  586,  69  N.  Y.  Supp.  753,  affirmed  167  N. 
Y.  629,  60  N.  E.  1123;  Laws  1889,  c.  65;  Personal  Property  Law 
1897,  §  9,  as  amended  by  Laws  1902,  c.  295,  and  Laws  1907,  c.  669, 
now  Personal  Property  Law  1909,  §  21,  as  amended  by  Laws  1918,  c 
544,  and  Laws  1922,  c.  599,  and  Decedent  Estate  Law  (Consol.  Laws, 
c.  13)  §  111,  as  amended  by  Laws  1918,  c.  544,  and  Laws  1922,  c.  593. 
See,  also,  Banking  Law  (Gen.  Laws,  c.  37;  Laws  1892,  c.  689)  §  116 
et  seq.,  as  amended;  Banking  Law  (Consol.  Laws,  c.  2;  Laws  1909, 
c,  10)  §  146  et  seq.,  as  amended;  Banking  Law  (Consol.  Laws,  c.  2; 
Laws  1914,  c.  369)  §  239  et  seq.  as  amended.  He  cannot  loan  it  to 
third  parties  in  any  such  way  as  this  ftind  was  loaned  to  a  contingent 
remainderman. 

[6]  If  It  had  been  placed  in  the  possession  and  control  of  Angeline 
M.  Cobb  by  the  terms  of  the  will,  she  would  have  held  it  in  trust  for 
the  remainderman  (Matter  of  Denton,  102  N.  Y.  200,  6  N.  E.  299; 
Smith  v.  Van  Ostrand,  64  N.  Y.  286);  but  the  testator  did  not 
create  her  a  trustee  for  the  remainderman.  While  the  fund  was  not 
turned  over  to  her,  but  was  loaned  to  Frederick  D.  H.  Cobb,  which 
was  an  investment  not  authorized  by  law  and  which  has  never 
been  and  is  not  now  authorized  by  the  statute  and  therefore  illegal, 
the  fund  or  securities  representing  it  are  now  in  the  control  of  An- 
geline M.  Cobb  jointly  with  one  of  the  administrators  of  the  estate 
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of  Frederick  D,  Cobb,  If  she  is  to  continue  to  hold  it,  it  must  be 
held  by  her  in  her  capacity  as  life  beneficiary  upon  the  giving  of  prop- 
er security.  The  Supreme  Court  has  jurisdiction  to  require  it  The 
power  of  a  court  of  equity  to  require  security  from  the  life  benefici- 
ary at  the  suit  of  the  executor  or  a  remainderman  rests  "upon  the 
jurisdiction  which  such  court  has  in  relation  to  the  custody  of  funds 
by  those  who  have  but  a  beneficial  interest  therein  and  not  an  absolute 
title,  and  where  such  title  devolves  upon  persons  in  remainder."  Mat- 
ter of  Blauvelt,  131  N.  Y.  249,  253,  30  N.  E.  194.  See,  also,  Matter 
of  Skinner,  81  App.  Div.  449,  80  N.  Y.  Supp.  1067. 

[7]   The  plaintiff  is  one  of  the  remaindermen  here,  and  in  his  com- 
plaint alleges  that  he  is  bringing  this  action  at  the  request  of  other 
remaindermen ;  but  he  brings  tWs  action  as  the  sole  surviving  execu- 
tor.    As  such,  he  is  a  proper  party  to  bring  it    Tyson  v.  Blake,  22 
N.  Y.  558,  562 ;   Moss  v.  Cohen,  supra,  and  cases  cited;    As  executor 
he  is  responsible  for  the  carrying  out  of  the  wishes  of  his  testator, 
and  although  he  might  be  personally  responsible  for  any  loss  of  the 
fund  due  to  any  illegal  investment,  yet  the  court  will  aid  him  in  his 
capacity  as  executor  to  recover  it,  if  it  can  be  recovered.     Moss  v. 
Cohen,  supra,  and  cases  cited.    The  agreement  was  unlawful,  because 
the  executor  was  wholly  unauthorized  by  law  to  make  the  loan.    The 
plaintiff  could  not  by  such  loan  discharge  himself  from  the  perform- 
ance of  the  duty  to  pay  the  corpus  to  the  remaindermen.     Neither 
could  Frederick  Cobb  acquire  any  title  to  such  moneys  by  reason  of 
any  agreement  with  the  plaintiff."  All  parties  dealt  with  the  fund, 
knowing  it  to  be  the  subject  of  contingent  reversion  to  the  estate,  and 
that  its  character  as  such  followed  it  into  the  hands  of  any  person  re- 
ceiving it  with  knowledge  of  the  facts.    Moss  v.  Cohen,  supra,  158 
N.  Y.  252,  53  N.  E.  8. 

[8]  It  is  clear  that  under  the  authorities  cited  this  action  can  and 
should  be  maintained  (Moss  v.  Cohen,  supra,  and  cases  cited),  unless 
the  decree  of  the  surrogate  made  in  1892  in  the  accounting  proceed- 
ings of  the  executors  of  the  estate  of  Hodgman  must  be  taken  as  res 
adjudicata,  so  as  to  preclude  this  court  from  declaring  the  illegality 
of,  and  from  disapproving  the  continuance  of,  the  investment  which 
had  bedh  made.  We  think  the  sole  effect  of  the  decree  of  the  sur- 
rogate was  to  approve  of  Angeline  M.  Cobb  and  Frederick  D.  H. 
Cobb  as  proper  custodians  of  the  fund,  and  to  discharge  Mary  E. 
Yates  from  responsibility  as  executrix  for  their  continued  custody. 
It  is  uncontested  here,  however,  that  the  moneys  were  in  fact  loaned 
to  Frederick  D.  H.  Cobb,  and  were  not  in  fact  turned  over  to  An- 
geline M.  Cobb  and  Frederick  D.  H.  Cobb,  as  indicated  by  the  decree. 
The  decree,  so  far  as  it  is  disclosed  in  the  record  before  us,  does  not 
indicate  that  the  surrogate  passed  upon  any  loan  to  Frederick  D.  H. 
Cobb  or  the  giving  of  the  bond  as  security  therefor.  So  far  as  we 
can  see,  this  improper  investment  was  never  expressly  passed  upon  by 
the  surrogate,  and  there  can  be  no  implication  that  he  did  approve  an 
illegal  investment.  The  decree  merely  approved  the  accounts  as  ren- 
dered, and,  there  being  no  specific  ruling  on  the  validity  of  the  in- 
vestment, the  matter  is  not  res  adjudicata,  so  as  to  preclude  this  court 
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from  disapproving  of  the  continuation  thereof.  Matter  of  Banoin, 
142  App.  Div.  436, 127  N.  Y.  Supp.  92. 

Assuming  that  the  approval  of  the  surrogate  in  an  accounting  pro- 
ceeding in  which  all  parties  in  interest  here  were  represented  may 
be  sufficient  to  bar  any  inquiry  as  to  the  legality  of  the  thing  ap* 
proved  by  the  surrogate,  the  decree  of  the  surrogate  cannot  be  con- 
sidered res  ad  judicata  as  to  a  transaction  which  did  not  conform  to 
that  which  was  approved.  The  thing  done  was  in  fact  illegal,  and 
the  legality  of  it  is  properly  before  us.  The  investment  of  the  fund 
by  loan  to  Frederick  D.  H.  Cobb  was  illegal,  and  should  not  be  con- 
tinued. The  loan  was  treated  by  the  parties  to  it  as  an  investment. 
The  bond  and  the  stipulation  signed  on  the  day  of  giving  the  bond 
reveal  that  this  was  so.  It  is  not  denied  by  the  parties  that  this  was 
the  fact.    We  can  do  no  other  than  to  treat  it  as  such. 

[9]  While  the  decree  of  the  surrogate  purported  to  discharge  Mary 
E.  Yates,  as  executrix,  as  to  the  custody  of  the  fund  then  authorized, 
it  did  not  in  fact  discharge  her  from  responsibility  as  executrix  for 
an  improper  disposition  of  the  fund  at  variance  with  the  terms  of  the 
decree.  The  loan  was  illegal,  in  the  sense  that  it  was  unauthorized. 
It  was  not  such  a  void  instrument  as  to  absolve  the  parties  to  it  from 
a  responsibility  under  it.  Moss  v.  Cohen,  supra.  The  plaintiff,  as 
executor,  has  the  right  to  follow  the  fund,  and  to  recover  the  full 
amount  of  it  from  the  obligors  on  the  bond,  if  the  securities  now  in 
the  possession  of  Amos  H.  Cobb  and  Angeline  M.  Cobb  are  inade- 
quate. We  are  confronted  with  the  fact,  however,  that  at  the  pres- 
ent time  the  bond  has  not  been  breached.  The  interest  has  been  regu- 
larly paid,  and  the  agreement  in  the  bond  was  for  the  payment  of  the 
interest  during  the  life  of  Angeline  M.  Cobb  and  the  return  of  the 
principal  upon  her  death.  The  executor  is  not,  therefore,  in  a  posi- 
tion at  this  time  to  enforce  the  provisions  of  the  bond,  since  Angeline 
M.  Cobb  is  still  alive,  and  there  has  been  no  default  in  payment  of 
interest.  There  is  nothing,  however,  to  preclude  this  court  from 
disapproving  of  the  continuance  of  the  investment  itself,  and  from 
requiring  a  repayment  of  the  illegal  loan  by  the  estate  of  the  person 
who  received  it.  That  is  clearly  the  duty  of  the  court.  The  bond 
was  given  simply  as  security  for  the  loan,  which  must  be  discontinued. 
The  fimd*  seems  to  be  intact.  Securities  seemingly  representing  its 
full  value  are  being  held  by  a  representative  of  the  estate  of  Frederick 
D.  H.  Cobb,  awaiting  the  issue  of  this  litigation.  The  plaintiff  is  en- 
titled to  the  recovery  of  the  fund,  unless  Angeline  M.  Cobb  elects  to 
possess  the  same  upon  the  giving  of  proper  security,  and  in  case  such 
security  is  required,  and  not  given  to  the  plaintiff  as  the  executor  of 
the  estate,  it  is  his  right  and  duty  to  retain  the  same  and  invest  it  for 
the  purpose  of  carrying  out  the  provisions  of  the  will. 

Judgments  reversed  on  law  and  facts,  without  costs,  and  matter 
remitted  to  the  Special  Term,  to  take  such  action  and  to  enter  such 
judgment  as  may  be  proper  in  accordance  with  the  views  expressed  in 
the  opinion.  The  court  disapproves  of  findings  of  fact  3,  15,  16,  21, 
and  25.    All  concur. 
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MOONEY  V.  MILLER. 

(Supreme  Oourt,  Saratoga  County.    June  12,  1922.) 

K  Constitutional  law  «e:»277(I)— Right  to  rodeom  from  mortgage  liold  "prop- 
erty," wltliia  neanlng  of  Coastltntion. 

nie  right  to  redeem  from  a  mortgage,  being  a  right  posseesed  by  one 
person  of  enforcing  a  claim  against  another,  is  "property,"  as  reetpects  the 
due  process  of  law  clause  in  the  Constitution. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Property.] 

Z  Mortgages  ^=3>  143— Title  of  mortgagor  to  mortgaged  premises  not  affected  by 
possession  of  mortgagee  after  foreclosuro  judgment,  but  without  safe. 

Where  assignor  of  mortgagee  w^it  into  possession  of  the  mortgaged 
prMnises  with  consent  of  mortgagor  after  judgment  of  foreclosure,  but 
without  sale,  the  legal  title  remained  in  the  mortgagor,  and  possession  of 
mortgagee  and  his  predecessors  was  never  adverse  to  mortgagor;  her 
title  not  being  affected  by  default  in  payment  of  mortgage,  nor  of  the 
talcing  of  possession  by  the  mortgagee,  under  amendment  to  Code  Civ. 
Proc.  1 379,  behig  avll  Practice  Act,  1 40. 

8.  Mortgages  ^a»294— Snrresdor  of  possessioo  of  mortgaged  property  to  brother- 
in-law  immediately  before  Judgment  of  foreoloeure  held  not  tantamount  to 
sbaadonment  of  possession. 

The  mortgagor's  surrender  of  the  mortgaged  premises  to  her  brother- 
in-law,  who  became  assignee  of  mortgagee  five  days  before  entry  of  Judg- 
ment of  f  oredoBure,  heUd  not  tantamount  to  an  abandonment  of  property 
to  him,  but  rather  indicative  of  an  intention  to  put  the  property  in  friend- 
ly hands,  that  ownership  thereof  might  be  retained. 

4.  Mortgagee  ^=»I43— Aesignment  by  mortgagee  In  possession  of  the  mortgaged 

premises  after  foreoloeure,  without  sale,  decisive  evidence  of  mortgagor's 
right  to  redeem. 

Where  a  mortgagee,  after  having  been  in  possession  of  mortgaged  prem- 
ises 36  years  after  Judgment  of  foreclosure,  assigned  the  mortgage  under 
which  he  held  possession  to  his  wife,  he  acknowledged  mortgagor's  title; 
an  assignment  of  a  mortgage  by  a  mortgagee  in  possession  being  decisive 
evidence  of  the  mortgagor's  right  to  redeem,  at  least  as  late  as  the  date 
of  assignment,  notwithstanding  the  lapse  of  time. 

5.  Constltutlonal    law   <=»30a— Limitation   of  actions   «=s>4 (2)— Amendment   as 

reepeots  retroaotive  llmitatlpn  as  to  right  to  redeem  against  mortgagee  in 
poeeession,  held  ttnoonstltutJonal. 

Civil  Practice  Act,  t  46,  which  amended  Code  Civ.  Proc.  i  379,  by  pro- 
viding, by  striking  the  words  "an  adverse,"  that  an  action  to  redeem  real 
property  from  a  mortgage  may  be  maintained  by  mortgagor  against  mort- 
gagee in  possession,  unless  he  or  they  have  continuously  maintained  pos- 
session for  20  years  after  breach  of  condition  of  mortgage,  held  unconsti- 
tutional, in  so  far  as  it  is  sought  to  be  applied  retroactively  as  a  statute 
of  limitations. 

Suit  by  Eliza  Mooncy  against  Asa  D.  Miller.  On  motion  for  judg- 
ment for  plaintiff  on  pleadings.    Motion  granted. 

Butler,  Kilmer  &  Corbin,  of  Saratoga  Springs  (Walter  P.  Butler  and 
Harold  H.  Corbin,  both  of  Saratoga  Springs,  of  counsel),  for  plaintiff. 
Burton  D.  Esmond,  of  Ballston  Spa,  for  defendant. 

ANGELL,  J.  This  is  a  motion  by  plaintiff  for  judgment  upon  the 
pleadings.  Plaintiff  sues  in  equity  to  compel  defendant  to  account  for 
the  rents,  taxes,  repairs,  and  upkeep  of  the  real  estate  described  in  the 
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complaint  and  for  permission  to  redeem  from  the  mortgage  thereon. 
Defendant's  answer  is  that  lie  is  a  mortgagee  in  possession,  and  that 
plaintiff  is  barred  of  the. right  of  redemption  by  reason  of  continu- 
ous occupancy  by  him  for  over  20  years.  The  motion  for  judgment 
brings  up  for  determination  the  validity  of  the  defense  thus  inter- 
posed. 

The  allegations  of  fact  in  the  answer,  which  arc  assumed  to  be  true 
for  the  purposes  of  this  motion,  do  not  differ  essentially  from  those  of 
the  complaint.  Plaintiff  became  the  owner  of  the  premises,  consisting 
of  a  farm  in  the  town  of  Wilton,  Saratoga  county,  by  conveyance  from 
Wakeman  O.  Sweet,  dated  September  26,  1868,  and  duly  recorded. 
On  September  8,  1874,  plaintiff  executed  a  bo.nd  and  mortgage  to  one 
Wagman,  which  was  assigned  to  one  Whalen  March  26,  1878,  and  by 
him  to  one  Vandenburgh  March  30,  1878.  Vandenburgh  began  a  fore- 
closure of  the  mortgage,  which  was  prosecuted  to  judgment.  Five 
days  before  the  entry  of  the  judgment,  and  on  June  28,  1878,  Vanden- 
burgh assigned  the  mortgage  and  bond  to  Elijah  L.  Miller,  who  was 
the  husbaml  of  plaintiff's  sister.  No  further  steps  were  taken  in  the 
foreclosure  proceeding,  and  there  was  never  any  sale  tinder  the  judg- 
ment. 

At  or  about  the  time  of  the  assignment  to  Miller,  he  began  occupancy 
of  the  premises  as  a  mortgagee  in  possession  with  the  mortgagor's 
consent,  and  continued  in  such  possession  until  1914,  when  he  assigned 
the  mortgage  to  his  wife,  Mary  B.  Miller,  plaintiff's  sister,  who  con- 
tinued in  possession  until  May,  1918,  when  she  died.  Defendant  Asa 
D.  Miller,  her  son,  succeeded  under  her  will  to  her  interest.  The  de- 
fendant asserts  in  his  answer: 

"That  the  possession  of  the  said  Elilah  L.  Mfller,'  after  his  first  20  years 
of  possession,  and  of  the  said  Mary  Miller,  after  the  asl^nment  of  the  said 
mortKajre  to  her,  was  that  of  mort^ragee  in  possession  under  said  mortage, 
with  the  plaintiff  forever  barred  of  the  riprht  of  redemption,  by  virtue  of  the 
statute  of  limitations,  after  20  years'  continuous  possession  of  said  premises 
by  the  said  Elijah  L.  Miller  as  such  mortpafree  In  possession  with  the  consent 
of  the  plaintiff  after  breach  of  a  covenant  therein  contained,  as  provided  by 
section  46  of  the  Civil  Practice  Act,  and  former  section  379  of  the  Code  of 
Civil  Procedure." 

This  quotation  summarizes  the  position  of  the  defendant.  His  con- 
tention that  plaintiff  is  barred  by  statute  from  maintaining  the  action 
is  based  upon  the  amendment  made  by  chapter  281,  Laws  of  1919  (in 
effect  September  1,  1919),  to  section  379  of  the  Code  of  Civil  Proce- 
dure, which,  as  amended  by  that  chapter,  is  section  46  of  the  Civil  Prac- 
tice Act.  Prior  to  the  amendment  of  1919,  section  379  of  the  Code 
read  as  follows — the  words  "an  adverse"  (which  are  put  in  parenthe- 
ses) being  omitted  by  that  amendment,  and  there  being  no  other 
change : 

"TAmitation  of  Action  to  Redeem  from  a  Mortgage.  An  action  to  redeem  real 
property  from  a  mortgai^e,  with  or  without  an  account  of  rents  and  profits, 
may  be  maintained  by  the  mortgagor,  or  those  claiming  under  blm,  against 
the  mortgagee  in  possession,  or  those  claiming  under  him,  unless  be  or  they 
have  continuously  maintained  (an  adverse)  possession  of  the  mortgaged  prem- 
ises, for  twenty  years  after  tlie  breach  of  a  condition  of  the  mortgage,  or  the 
nonfulfillment  of  a  covenant  therein  contained." 
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[1]  Plaintiff  contends  that  the  amendment  is  unconstitutional,  in 
that  it  deprives  her  of  her  property  without  due  process  of  law ;  that 
upon  the  amendment  taking  efFect  she  was  ipso  facto  deprived  of  the 
right  to  redeem,  which  she  asserts  had  existed  without  question  up  to 
that  time.  The  right  to  redeem,  being  a  right  possessed  by  one  person 
of  enforcing  a  claim  against  another,  is  property.  Gilbert  v.  Acker- 
man,  159  N.  Y.  118,  124,  53  N.  E.  753,  45  L.  R.  A.  118. 

"A  vested  right  of  action  is  property  in  the  same  sen^  in  which  tangible 
things  are  property,  and  is  equally  protected  against  arbitrary  Interference. 
Whether  it  springs  fron>  contract  or  from  the  principles  of  the  common  law, 
It  Is  not  competent  for  the  Legislature  to  take  it  away."  Prltchard  v.  Norton, 
106  U.  S.  124,  1  Sup.  Gt.  1(K2,  27  Lu  Ed.  104. 

[2]  The  possession  of  defendant  and  his  predecessors  has  never  been 
adverse  to  tfie  plaintiff.  The  defendant  mortgagee  is  and  has  been  in 
possession'  with  the  consent  of  the  mortgagor.  The  legal  title  has  re- 
mained in  the  mortgagor,  and  her  title  was  not  affected  by  default  in 
payment  of  the  mortgage,  or  the  taking  of  possession  by  the  mortgagee. 
Trimm  v.  Marsh,  54  N.  Y.  599,  13  Am.  Rep.  623. 

[3]  Defendant  urges  that  plaintiff's  surrender  of  the  possession  to 
Miller  in  1878  was  tantamount  to  an  abandonment  of  the  property  to 
him,  since  it  was  about  to  be  sold  under  foreclosure,  and  she  was  ap- 
parently unable  to  pay  the  mortgage  debt.  The  facts  would  seem  to  in- 
dicate quite  the  opposite — that  possession  under  the  mortgage  was  put 
in  friendly  hands  that  the  plaintiff  might  retain  the  ownership  of  the 
property  in  herself. 

[4]  In  1914,  after  Miller  had  been  in  possession  of  the  premises 
for  a  period  of  36  years,  he  executed  the  assignment  of  the  mortgage 
under  which  he  was  holding  possession  to  his  wife,  thus  indicating  an 
acknowledgment  of  plaintiff  mort.^agor's  title.  An  assignment  of  a 
mortgage  by  a  mortgagee  in  possession  is  decisive  evidence  of  the  mort- 
gagor's right  to  redeem,  at  least  as  late  as  the  date  of  the  assijsrnment, 
notwithstanding  the  lapse  of  time.  Borst  v.  Boyd,  3  Sandf.  Ch.  501. 
Becker  v.  McCrea,  193  N.  Y.  423,  86  N.  E.  463,  23  L.  R.  A.  (N.  S.) 
754,  an  action  in  partition,  presented  questions  closely  analogous  to 
those  in  the  instant  case.  Chief  Judge  Cullen  wrote  the  opinion  for  the 
unanimous  court,  reversing  the  lower  courts.  That  case  may  be  con- 
sidered established  authority,  so  far  as  applicable,  upon  the  matters 
here  involved.  The  court  there  held  that  a  mortgagpee  had  no  es- 
tate in,  but  merely  a  lien  on,  the  mortgaged  premises ;  that  one  could 
not  become  a  mortgagee  in  possession,  except  with  the  express  or  im- 
plied consent  of  the  owner  of  the  equity  of  redemption ;  and  that, 
"therefore,  when  a  mortgagee  enters  into  possession  with  such  consent, 
it  is  in  no  sense  in  hostility  to  the  title  of  the  mortgagor."  Further,  the 
court  held  that  the  possession  of  the  mortgagee  was  not  adverse,  as. 
then  required  by  section  379  of  the  Code,  so  as  to  bar  the  equity  of  re- 
demption after  a  period  of  20  years;  that  the  court  was  not  authorized 
to  disregard  the  word  "adverse"  in  the  statute,  stating  that  "the  un- 

!  qualified  elimination  of  the  word  'adverse'  from  the  statute"  is  not  per- 

V         missible. 


j  Digitized  by  V:iOOQIC 


440  105  NBW  lORK  SUPPLEMENT  (Sup.  Ct. 

The  case  contains  an  interesting  discussion  of  the  causes  which  led 
to  the  incorporation  of  the  word  "adverse"  into  the  then  present  Code, 
and  this  is  especially  worthy  of  consideration  in  view  of  the  amend- 
ment of  1919,  which  eliminated  the  word  "adverse"  from  the  section  in 
question  after  it  had  existed  there  since  1877.  It  necessarily  follows, 
from  the  reasoning  and  authority  of  the  Becker  Case,  that  jprior  to  Sep- 
tember 1,  1919,  when  the  amendment  of  that  ye^r  to  section  379  went 
into  effect,  the  relationship  between  plaintiff  and  defendant  was  that 
of  mortgagor  and  mortgagee  in  possession,  and  that  the  statute  had  not 
begun  to  run  against  plaintiff's  right  of  redemption. 

What,  then,  was  the  effect  upon  plaintiff's  rights  of  the  amendment 
of  1919  to  section  379,  which  eliminated  therefrom  thtf  words  "an  ad- 
verse"? Is  the  section  as  amended,  and  now  incorporated  in  section 
46  of  the  Civil  Practice  Act,  to  be  construed  retroactively,  so  as  to  ctit 
off  plaintiff's  right  of  redemption,  and  automatically  vest  the  title  in 
the  defendant,  and,  if  so,  was  it  a  proper  exercise  of  legisliative  povr- 
er?  The  case  of  Gilbert  v.  Ackerman,  159  N.  Y.  118,  53  N.  E.  753, 
45  L.  R.  A.  118,  seems  conclusively  to  negative  such  propositions. 
The  court  there  says : 

"When  the  Legislature  makes  a  new  statute  of  Umitatlons,  it  should  nmke 
some  provision  therein  that,  after  the  statute  takes  effect,  parties,  whose  rig^hts 
of  action  are  to  be  affected  by  the  new  law,  shall  hare  a  reasonable  period 
within  which  to  prosecute  their  claims.  ♦  ♦  •  The  right  possessed'  by  a 
person  of  enforcing  his  claim  against  another  is  property,  and  if  a  statute 
of  limitations,  acting  upon  that  right,  deprives  the  claimant  of  a  reasonable 
time  within  which  suit  may  be  brought,  it  violates  the  constitutional  provision 
that  no  person  shall  be  deprived  of  property  without  due  process  of  law." 

In  this  action  the  amendment  under  consideration,  as  heretofore 
Stated,  went  into  effect  September  1,  1919.  So  that  on  August  31, 
1919,  no  limitation  had  begun  upon  the  right  of  the  plaintiff  to  com- 
mence this  action.  On  the  day  following,  the  statute  having  gone  into 
effect^  and  defendant  having  been  in  possession  as  mortgagee  for  up- 
wards of  20  years,  with  default  in  a  condition  of  the  mortgage,  plain- 
tiff was  barred,  by  the  language  of  the  statute,  from  asserting  her  right 
to  redeem  it.  There  was  not  only  a  failure  to  provide  "a  reasonable 
period"  of  time,  but  there  was  no  attempt  made  to  provide  any  time 
whatever. 

Defendant  urges  that  Subdivision  3  of  section  414  of  the  Code,  then 
in  force,  is  applicable,  and  gave  to  the  plaintiff  two  years  after  the 
act  took  effect  in  which  to  commence  the  action.  Subdivision  3  of  the 
section  in  question  provided  for  excq)tions  to  the  ndes  of  limitation 
laid  down  in  the  Code.  It  was  specifically,  in  words,  limited  to  a  right 
which  a  person  was  entitled  to  enforce  "when  this  act  takes  effect." 
The  act  took  effect  May  1,  1877.  Subdivision  3  was  a  temporary  en- 
actment. This  appears  plainly  from  its  language.  It  was  so  recog- 
nized by  the  legislative  committee  which  framed  the  Civil  Practice 
Act ;  that  paragraph  being  omitted  therefrom  with  the  comment  that 
it  was  but  temporary.    Report  of  Committee,  §  10,  note, 

[6]  The  conclusion,  therefore,  seems  inevitable  that  section  379  of 
the  Code,  as  it  existed  after  the  amendment  of  1919  and  as  it  is  in- 
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corporated  in  section  46  of  the  Civil  Practice  Act,  is  unconstitutional, 
in  so  far  as  it  is  sought  to  be  applied  retroactively  as  a  statute  of  limi- 
tations, and  thus  enforced  as  an  absolute  defense  in  this  action. 

It  is  not  necessary  here  to  determine  the  interesting  question  as  to 
whether  section  46  of  the  Civil  Practice  Act,  as  it  now  stands,  attempts 
to  enact  that  a  possession,  which  commences  and  continues  with  tht 
consent  of  the  mortgagor,  may  ripen  into  a  title  after  the  lapse  of  20 
years,  nor,  if  so,  whether  the  attempt  can  succeed.  In  Kirk  v.  Smith, 
9  Wheat.  241,  288  (6  L.  Ed.  81),  Chief  Justice  Marshall,  in  speaking 
of  a  Pennsylvania  statute  which  provided  that  7  years'  quiet  posses- 
sion shall  give  an  unquestioned  title,  said : 

**!€  would  shock  that  sense  of  right  which  must  be  felt  equally  by  legteAators 
and  by  Judges,  if  a  pococoBloii  which  was  pennisslTe,  and  entirely  consistent 
with  the  title  of  another,  should  silently  bar  that  tit]^.  Several  cases  have 
been  decided  In  this  court,  in  which  the  principle  seems  to  have  been  consider- 
ed as  generally  acknowledged  and  in  the  state  of  Pennsylvania  particularly,  it 
has  been  expressly  recognized.  To  aUow  a  dUTwant  construction,  would  be  to 
make  the  statute  of  limitations  a  statute  for  the  encouragement  of  fraud — a 
statute  to  enable  one  man  to  steal  the  title  of  another  by  professing  to  hold 
under  it.    No  laws  admit  of  such  a  construction." 

In  that  case  the  Chief  Justice  read  the  word  "adverse"  into  the  stat- 
ute. ' 

In  deciding  thus  I  am  not  unmindful  of  the  fact  that  every  intend- 
ment is  in  favor  of  the  constitutionality  of  le^slative  enactments,  or  of 
the  rule  that,  in  construing  a  statute  susceptible  of  two  constructions, 
the  courts  will  adopt  the  one  which  renders  the  act  valid  rather  than 
the  one  which  avoids  it.  Kerri^n  v.  Force,  68  N.  Y.  381 ;  People  v. 
Terry,  108  N.  Y.  1,  14  N.  E.  815.  It  seems  clear,  however,  that  in  the 
Becker  and  Gilbert  Cases,  above  referred  to,  the  Court  of  Appeals 
specifically  and  definitely  laid  down  the  law  applicable  to  this  case. 
Those  cases,  as  I  understand  them  in  their  application  to  the  case  at 
bar,  require  the  determination  now  made. 

/   The  motion  for  judgment  on  the  pleadings  is  granted.    Ordered  ac- 
cordingly. 


(202  App.  Div.  4e4) 

BREYMANN  st  af.  v.  MORRIS  CUMMtNGS  DREDGING  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department    July  14,  1922.) 

1.  Trial  «C9SI5,  337— Vsrdlot  listd  •rroHsous  as  oomprooilte  verdlot,  oontrary  to 

iMtruetloa. 

In  an  action  by  contractors  against  a  dredging  firm  for  dredging,  on  an 
express  contract  that  plaintiff  was  to  receive  a  price  to  be  fixed  by  him- 
pelf ,  whldbt  he  set  at  $1  per  yard  for  41,168  yards,  in  which  the  Jury  was 
.  instmcted  that  plaintiffs  mnst  prove  the  contract  was  as  they  claimed, 
that  they  were  to  do  the  work  and  fix  their  own  price,  a  verdict,  returned 
by  the  Jury  and  accepted  by  the  court  for  75  cents  a  cubic  yard  for  41,000 
cubic  yards,  was  contrary  to  the  instruction,  and  was  a  compromise  on 
the  question  of  liability,  and  not  as  to  the  amount,  and  was  error. 

2.  Isterest  «s>l9(l)— Allowanos  of  Interest  on  verdict  In  action  on  contract  held 

error. 

In  an  action  by  a  contractor  against  a  dredging  firm  for  dredging,  in 
which  tibere  was  no  market  value  for  dredging  of  the  character  done,  and 
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In  Which  plaintiflPs  did  not  recover  on  the  contract,  which  they  alleged 
•  was  for  plaintiflPs  to  do  the  work  and  pet  their  own  price,  allowing  Interest 
on  the  amount  due  was  error,  since  the  amount  could  not  have  been 
computed  until  stated  by  the  Juiy- 

Appeal  from  Supreme  Court,  New  York.  County, 

Action  by  John  B.  Breymann  and  others  against  the  Morris  Cum- 
mings  Dredging  Company.  From  a  judgment  for  plaintiff  and  an  or- 
der denying  a  mption  to  set  aside  a  verdict  and  for  a  new  trial,  de- 
fendant appeals.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  )j. 

Kaye,  McDavitt  &  Scholer,  of  New  York  City  (Almet  F.  Jenks,  of 
New  York  City,  of  counsel,  and  John  M.  Enright,  of  Jersey  City,  N. 
J.,  and  Jacob  Scholer,  of  New  York  City,  on  the  brief),  for  appellant 

Merrill,  Rogers  &  Terry,  of  New  York  City  (Charles  Thaddeus 
Terry,  of  New  York  City,  of  counsel),  for  respondents. 

PAGE,  J.  [1]  The  cause  of  action  stated  in  the  complaint  was  on 
a  quantum  meruit  for  work,  labor,  and  services  performed  by  the 
plaintiffs  at  the  request  of  the  defendant  in  and  about  certain  dredging 
and  the  removing  of  material  dredged  in  the  Hudson  river  at  the  foot 
of  West  Forty-Sixth  street,  boroligh  of  Manhattan,  which  work  was 
reasonably  worth  $41,168.  The  answer  admits  that  the  plaintiffs 
agreed  to  do  certain  work  for  the  defendant,  but  alleges  that  the  par- 
ties entered  into  an  express  contract  for  the  perform^mce  of  the  work. 

The  work  to  be  done  was  dredging  certain  riprap  and  mud  alongside 
a  pier,  to  enable  the  dock  to  be  used  by  the  United  States  government 
during  the  World  War,  in  connection  with  the  steamship  Leviathan. 
It  was  emergency  work.  The  plaintiffs*  evidence  tended  to  prove  that 
they  entered  into  an  agreement  with  the  defendant  to  do  the  work,  and 
were  told  they  could  fix  the  price,  or,  as  it  was  expressed,  write  their 
own  ticket,  and  that  tliey  fixed  the  price  at  $1  per  yard  and  excavated 
41,168  yards,  and  hence  were  entitled  to  $41,168,  with  interest  from"^ 
December  20,  1917,  at  which  time  they  sent  the  bill  for  same.  The 
defendant  gave  evidence  tending  to  show  that  the  agreemeat  was  to 
pay  the  cost  of  doing  the  work  plus  a  reasonable  profit. 

Upon  the  trial  the  plaintiffs  deliberately  changed  the  theory  of  the 
action  from  a  quantum  meruit  to  an  express  contract  for  a  fixed  price. 
The  plaintiffs'  counsel,  in  support  of  an  objection  to  a  question  calling 
for  an  expert  opinion  on  the  fair  and  reasonable  price  for  doing  the 
work,  said: 

"The  further  objection  to  testimony  of  this  sort  is  that  the  plaintiffs  are  suing 
upon  an  express  contract,  which  excludes  the  question  of  general  observatioii 
of  pric-es,  and  what  might  be  the  basis  of  a  quantum  meruit  as  It  Is  known. 
This  is  the  same  ease  as  though  John  Smith  had  said  to  Brown,  'You  do  this 
piece  of  work  for  me,  and  we  will  leave  the  price  to  X, ;  it  is  emergency,  and  I 
want  you  to  do  the  work,  and  we  haven*t  time  to  talk  about  prtes;,  we  will 
just  leave  it  to  X.  when  you  finish,*  instead  of  which,  he  said,  *I  wUl  leave  it 
to  you,*  so  that,  when  that  price  is  fixed,  then  it  is  just  the  same  as  though 
it  had  been  in  the  contract  originally  at  that  price,  if  your  honor  please— and  • 
I  am  speaking  very  carefully  here,  or  trying  to — so  long  as  the  man  who 
fixes  the  price  is  honest  about  it    That  is  the  sole  test    Is  he  acting  in  good 
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t&itti  and  in  honesty  wlien  he  fixes  the  price?  tf  he  is,  that  price  is  the  coor 
tract,  and  it  does  not  make  any  difference  what  the  other  drcumistaneea  were. 
That  is  the  objection,  too,  and  it  is  a  substantial  one  to  all  this  line  of  tes- 
timony.'' 

The  case  was  submitted  tothe  jury  by  the  learned  trial  justice  clear- 
ly and  distinctly  on  the  theory  that  the  plaintiffs,  to  recover,  must  prove 
by  a  preponderance  of  the  evidence  that  the  contract  was  as  they 
claimed — that  they  were  to  do  the  work  and  fix  their  own  price,  which 
meant  that  they  could  not  act  arbitrarily,  that  they  should  not  t^ke  into 
consideration  that  they  had  the  other  concern  in  their  power  and  could 
make  them  pay  what  they  wanted  to,  but  that  the  bill  should  be  com- 
pensatory, and  should  have  some  fair  relation  to  what  reasonable  men 
would  do  under  the  circumstances.  The  testimony  which  had  been 
admitted  as  to  market  price  was  to  enable  the  jury  to  decide  whether 
the  charge  made  by  plaintiffs  was  fair  and  reasonable.  But  they  were 
not  to  be  governed  by  market  price,  because  neither  party  claimed 
that  the  work  was  to  be  done  according  to  market  price.  And  further 
he  charged: 

'*Tbe  defendants  claim  tliat  no  »nch  contract  wa^  made ;  and  If  yon  believe 
the  defendant,  or  if  you  believe  the  plaintiffs  have  not  established  that  con- 
tract, you  must  find  for  the  defendant" 

On  the  request  of  the  plaintiffs^  attorney  the  following  questions 
were  submitted  to  the  jury : 

"First,  did  Schomburg  tell  Breymann  that  the  plaintiffs  conTd  name  their 
own  price  if  they  would  do  the  work?  (2)  In  fixing  the  price  at  a  dollar  per 
cubic  yard,  did  the  plaintiffs  honestly  think  that  they  were  entitled  to  charge 
that  sum?    (3)  If  there  is  any  sum  due  the  plaintiJKs,  what  that  sum  nay  he?" 

The  jury  returned,  and  the  following  occurred : 

"The  Foreman:  In  case  we  compromise  the  amount  which  the  plaintiffs  are 
entitled  to  do  We  include  interest  or  do  they  get  interest  anyway? 

"The  Court:  When  you  say  'compromise  the  amount,'  you  mean  when  you 
award  them  less  than  they  claim? 

"The  Foreman:  Yes. 

*'Tfae  Court:  You  have  nothing  to  do  with  the  ipterest;  I  will  pass  on  that 
question. 

"The  Foreman:  Some  of  the  jurors,  in  the  case  of  a  compromise,  want  to 
know  whether  they  'would  get  interest,  and  they  might  side  in  with  the  com- 
promise with  the  other  Jurors.    It  not,  they  would  not  decide." 

The  jury  then  retired,  and  later  sent  a  note  to  the  court  that  they 
could  render  a  general  verdict,  but  could  not  agree  on  the  special  ques- 
tions. The  court  said,  'Then  I  will  withdraw  the  questions;"  to  which 
defendant's  counsel  objected.  The  court  nevertheless  accepted  a  ver- 
dict of  75  cents  a  cubic  yard  for  the  full  amount  of  41,CXX)  cubic  yards 
and  withdrew  the  questions.  This  verdict  was  contrary  to  the  instruc- 
tion of  the  court,  and  also  contrary  to  the  plaintiffs'  theory  of  the  trial, 
and  clearly  was  a  compromise  verdict.  Some  of  the  jurors  evidently 
believed  that  the  plaintiffs  had  proved  the  contract,  while  others  did 
not.  The  compromise,  therefore,  was  on  the  question  of  liability,  and 
not  as  to  the  amount.  If  the  evidence  did  not  establish  the  contract 
as  testified  by  the  plaintiffs'  witnesses,  then  the  contract  was  as  testi- 
fied by  the  defendant's  witnesses,  which  would  allow  the  plaintiffs  cost 
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plus  a  reasonable  profit,  the  amount  of  which  was  not  shown.  The 
case  was  tried  on  tfie  theory  that  the  plaintiffs  were  entitled  to  recover 
$1  per  yard,  and  could  not  recover  on  a  quantum  meruit.  The  jury, 
under  the  instruction  of  the  court,  could  have  found  that  the  contract 
was  as  plaintiffs  claimed,  but  that  $1  a  yard  was  unreasonable,  and  then 
have  given  a  verdict  for  such  amount  as  they  decided  was  reasonable 
under  the  circumstances.  The  difficulty,  however,  is  that  the  jury 
could  not  agree  that  the  contract  was  as  the  plaintiffs  claimed. 

[21  In  this  case  we  are  of  opinion,  also,  that  interest  should  not  have 
been  allowed.  In  Faber  v.  City  of  New  York,  222  N.  Y.  255,  262,  118 
N.  E.  609,  610,  the  court  thus  stated  the  rule : 

"The  question  of  the  allowance  of  interest  on  nnllquldated  damages  has 
been  a  difficult  one.  The  rale  on  this  subject  has  been  in  evolntion.  To-day, 
however,  it  may  be  said  that  if  a  claim  for  damages  represents  a  pecnniaTy 
loss,  which  may  be  ascertained  with  reasonable  certainty  as  of  a  fixed  day, 
then  interest  Is  allowed  from  that  day.  The  test  is  not  whether  the  demand  is 
liquidated.  Was  the  plaintiff  entitled  to  a  certain  sum?  Should  the  de- 
'  fendant  have  paid  it?  Could  the  latter  have  determined  what  was  due,  either 
by  computations  alone  or  by  computation  in  connection  with  established  mar- 
ket  values,  or  other  generally  recognized  standards?  Van  Rensselaer  v.  Jewett, 
2  N.  Y.  186 ;  McMahon  v.  N.  Y.  &  Erie  R.  itt.  Ck>.,  20  N.  Y.  463 ;  Gray  v.  Central 
R.  R.  Co.  of  N.  J.,  157  N.  Y.  483.  In  the  case  at  bar  the  amount  of  rock  ex- 
cavated was  subject  to  computation.  But  the  evidence  does  not  show  that  this 
work  had  an  established  market  value.  Gray  v.  Central  R.  R.  Co.  of  N.  J., 
supra." 

The  case  of  Blackwell  v.  Finlay,  233  N.  Y.  361,  363,  135  N.  E.  600, 
is  not  in  conflict  with  either  the  Faber  Case  or  the  case  under  consid- 
eration. In  the  Blackwell  Case  the  action  was  to  recover  ♦he  reason- 
able value  of  professional  services  of  an  attorney.  The  recovery  was 
for  the  exact  amount  of  the  demand,  thus  showing  that  there  was  a 
"market  price"  or  standard  of  the  value  of  such  services  that  ren- 
dered the  amount  of  the  claim  capable  of  ascertainment  by  computa- 
tion, while  in  this  case  it  was  demonstrated  that  there  was  no  market 
value  for  dredging  of  this  character.  The  plaintiffs  did  not  recover  on 
what  they  alleged  to  be  the  contract.  Under  the  circumstances,  no 
one  could  have  computed  the  amount  that  would  be  due  until  it  was 
stated  by  the  jury.  Had  the  jury  found  for  the  plaintiffs  for  the 
amount  that  they  had  fixed  by  their  bill,  and  that  such  was  in  accordance 
with  the  contract,  then  plaintiffs  would  have  been  entitled  to  interest 
from  the  date  of  their  demand. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted^ 
with  costs  to  the  appellant  to  abide  the  event.    All  concur. 
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VILLAGE  OP  CANTON  v.  GLOBE  INDEMNITY  CO.  •t  at. 

(Supreme  Ck>Tat,  Appellate  DivlBlon,  Third  Department.    July  6,  1922.) 

1.  Priaoipal  aad  surety  ^=>II7— Advaaoed  payneats'  to  priaolpal  will  act  dl$- 

oharga  surety  aot  lajured  thereby. 

Paymenta  by  the  owner  to  a  bulldliig  contractor  In  excess  of  amounts 
dne  daring  the  performance  of  the  contract  may,  in  certain  circum- 
stances, be  so  antagonistic  to  the  interests  of  the  surety  as  to  release  hlui 
from  his  obligatlcMi;  but  the  doctrine  is  not  favored,  and  where  it  ap- 
peared the  surety  was  not  injuriously  affected  by  such  advanced  payments, 
but  that  they  were  actually  beneficial  to  the  surety,  and  were  made  in 
good  faith  and  to  facilitate  the  work,  the  surety  was  not  discharged. 

2.  Oanages  ^s»85— Liquidated  damages  held  aot  to  apply  to  abaadoaed  per- 

formaaoe  of  bulldlag  ooatraot 

A  contract  provision  for  payment,  ae  liquidated  damages,  of  a  named 
Bum  per  day  fw  every  day  the  work  remained  uncompleted  beyond  the 
time  set  for  its  completion,  applies  only  to  delayed,  and  not  to  abandoned, 
perfonuance. 
8.  Prinolpal  and  surety  #s»82(2)— Provlsloa  la  surety  bead  reileviug  surety  froui 
forfeitures  oa  oompletlea  or  relottlag  by  obllgse  held  to  refer  to  liability  for 
liquidated  damagos. 

A  provision  in  a  contractor's  bond  that,  if  the  obligee  should  complete 
or  relet  the  contract,  any  forfeiture  provided  therein  against  the  prin- 
cipal should  not  be  operative  against  the  surety,  excluded  the  liability  of 
the  surety  for  liquidated  damages  under  the  contract,  where  the  obligee 
oomjAeted  or  relet  the  contract. 

Appeal  from  Judgment  on  Report  and  Decision  of  Referee: 
Action  by  the  Village  of  Canton  against  the  Globe  Indemnity  Com- 
pany and  another.  From  a  judgment  on  the  report  of  an  ojg^cial  referee 
in  favor  of  plaintiff,  and  from  an  order  granting  plaintiff  ^  additional 
allowance  of  costs,  defendant  named  appeals.  Modified  and  af&rmed, 
on  condition. 

April  24,  1917,  the  defendant  the  H.  K.  Gorbin  Company,  Inc.,  made  a  con- 
tract with  the  plaintiff  to  construct  for  it  a  waterworks  system  on  or  before 
September  1,  1918,  furnishing  therefor  aU  labor  and  material,  and  to  build 
the  same  in  accordance  with  plans  filed  with  the  cleric  of  the  board  of  water 
commlsaioners  of  said  village.  The  contract  in  its  entirety  is  too  lengthy  to  be 
here  detailed,  and  it  is  necessary  only  to  refer  to  brief  portions  thereof,  whidi 
are  material  to  the  questions  here  involved. 

It  was  provided  in  the  contract  that  if  it  should  be  abandoned  by  the  con^ 
tractor,  or  if  the  board  of  water  commissioners  should  be  of  the  opinion  that 
the  worlL  was  unnecessarily  or  unreasonably  delayed,  or  was  not  making  such 
progress  as  to  indicate  its  completion  within  the  required  time,  that  the  said 
board  shonld  have  the  power  *'by  contract  or  otherwise,"  as  it  might  deter- 
mine, to  complete  the  contract,  procuring  the  necessary  labor,  material,  tools, 
and  appliances  therefor,  "and  to  charge  the  expense  of  said  labor,  tools,  and 
material  to  the  said  contractor,"  all  the  expense  so  charged  to  be  deducted 
and  paid  by  the  village  out  of  such  money  as  might  be  due  or  become  due  to 
the  contractor  under  said  contract,  and  that  in  case  such  expense  was  less  than 
the  sun  which  would  have  been  payable  under  the  contract,  if  the  same  had 
been  completed  by  the  contractor,  the  latter  should  be  entitled  to  the  differ- 
ence, and  in  case  the  expense  should  exceed  the  sum  which  would  have  been 
payable  under  the  contract,  if  completed  by  the  contractor,  the  latter  should 
pay  the  amount  of  said  excess  to  said  village. 

There  was  a  provision  in  the  contract  for  liquidated  damages  as  follows: 
'^t  Is  further  agreed  that  for  each  and  every  day  the  work  contemplated  in 
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this  contract  remains  uncompleted  beyond  the  time  set  foi^  its  completimi  the 
contractor  shall  pay  to  the  village  of  Canton  the  turn  of  twenty-flye  (25)  dol- 
lars, as  liquidated  damages  and  not  as  a  penalty.  The  said  sum  of  twenty- 
five  (25)  dollars  a  day  may  be  deducted  from  money  due  or  to  become  due  to 
said  contractor."  It  was  further  agreed  that  the  engineer  of  the  village 
would,  on  or  about  the  1st  day  of  each  month,  make  an  approximate  estimate 
of  the  work  done  and  materials  furnished  during  the  preceding  month,  and 
the  value  thereof  at  the  contract  prices,  and  that  upon  such  estimate  being 
made  the  contractor  should  be  paid  on  or  before  the  10th  day  of  that  month 
00  per  cent,  of  the  amount  of  such  estimate.  The  remaining  10  per  cent,  was 
to  be  held  against  the  completion  of  the  work,  and  was  to  be  included  in  the 
payment  on  the  final  estimate  of  the  said  engineer. 

At  the  time  of  the  execution  of  said  contract  there  was  also  executed  to  the 
plaintiff  by  the  contractor,  as  principal,  and  the  appellant  herein,  Globe  In- 
demnity Company,  as  surety,  a  bond  conditioned  for  the  faithful  performance 
by  the  said  contractor  of  its  said  contract  according  to  the  terms,  covenants, 
and  conditions  thereof.  Said  bond  provided  that  the  surety  should  be  notified 
in  writing  of  nny  act  of  its  said  principal  which  might  involve  a  loss  to  the  sure- 
ty', immediately  after  the  occurrence  of  such  act  should  have  come  to  the  knowl- 
edge of  the  obligee.  It  was  further  provided  in  said  bond  that,  should  the 
pilncipal  therein  voluntarily  abandon  its  contract  or  be  lawfully  compelled  by 
the  obligee  do  cease  operations  thereunder,  the  surety  should  have  the  right 
*'in  its  option  to  assume  the  said  contract  and  to  sublet  and  complete  the 
same." 

The  contractor  entered  upon  the  performance  of  said  contract,  and  continued 
in  the  performance  thereof  until  September  10,  1918,  when  it  voluntarily 
abandoned  the  san^e.  It  notified  the  board  of  water  commissioners  of  the  vil- 
lage on  August  15,  1918,  of  its  intention  so  to  abandon  the  contract  on  the 
following  10th  of  September,  1918,  on  the  ground  that,  because  of  war  condi- 
tions, fulfillment  of  the  contract  had  become  impossible,  and  It  regarded  itself 
as  free  from  its  obligations.  Said  board  of  water  commissioners  immediately, 
and  on  August  16,  1918,  notified  the  appellant  of  such  action  of  the  contractor, 
and  that  tb^Iaintiff  looked  to  the  appellant  for  the  completion  of  the  con- 
tract, and  Mt  unless  the  latter  proceeded  with  the  work  from  and  after 
September  lori918,  the  plaintiff  would  do  so,  and  look  to  the  appellant  for 
the  difference  between  the  contract  price  and  the  expense  of  completion.  To 
this  notification  the  appellant  paid  no  attention. 

The  board  of  water  commissioners  thereupon,  after  September  19,  1018,  pro- 
ceeded with  the  performance  of  the  contract,  and  completed  the  same  Novem- 
ber 19,  1919,  at  an  expense  of  $25,529.56.  When  the  contractor  abandoned  the 
contract,  September  10,  1918,  it  bad  furnished  labor  and  material  amounting: 
to  $64,532.13.  The  referee  finds  that  it  cost  the  plaintiff  $7,202.90  more  to 
complete  the  contract  than  it  would  have  cost  it,  had  the  contractor  completed 
the  same  according  to  its  requirements.  This  fact  as  so  found  is  not  question- 
ed. He  also  finds  that  the  contract  was  completed  445  days  after  September  1. 
1918,  the  time  therein  specified  for  Its  completion,  and  allows  the  plaintiff 
$25  per  day  as  liquidated  damages,  amounting  to  $11,125.  He  directs  judg- 
ment for  these  two  amounts^  aggregating  $18,327.90,  with  interest  thereon 
from  December  10,  1919,  on  which  day  a  demand  was  made  on  the  defendants 
for  the  damages  claimed  by  the  plaintiff. 

Argued  before  COCHRANE,  P.  J.,  and  HENHY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Robert  M.  McCormick,  of  New  York  City  (F.  A.  W.  Ireland,  of 

New  York  City,  of  counsel),  for  appellant. 
Lawrence  Russell,  of  Canton,  for  respondent. 

COCHRANE,  P.  J.  [1]  The  appellant  alleges  in  its  answer  that 
the  plaintiff,  during  the  performance  of  the  contract,  paid  to  the  con- 
tractor considerable  sums  in  excess  of  the  amounts  due  it,  and  in  vio- 
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lation  of  the  rights  of  the  appellant,  thereby  discharging  the  latter 
from  its  obligations  under  its  bond.  There  is  no  allegation  in  the  an- 
swer that  in  any  other  particular  the  plaintiff  varied  or  modified  the 
terms  of  the  contract,  or  so  conducted  itself  or  dealt  with  the  contrac- 
tor as  to  prejudice  the  rights  of  the  appellant  as  a  sui'ety.  It  is  true 
that  the  plaintiff  from  time  to  time  advxmced  moneys  to  the  contractor 
in  excess  of  90  per  cent,  of  the  engineer's  estimates  theretofore  made, 
but  nearly  all  of  these  advanced  payments  were  absorbed  in  the  subse- 
quent estimates.  None  of  the  advancements  not  thus  paid  out  of  sub- 
sequent estimates  have  been  charged  to  the  appellant,  or  taken  into 
accotmt  by  the  referee,  in  arriving  at  his.  conclusion  in  respect  to  damr 
ages.  It  appears  that  on  July  25, 1918,  before  the  plaintiff  had  any  in- 
formation that  the  contractor  would  make  default  in  its  contract,  there 
was  advanced  to  the  latter  $2,500,  which  was  not  deducted  from  any 
estimate,  but  for  which  no  claim  was  made  by  the  village,  and  was  not 
allowed  against  the  appellant  by  the  referee. 

The  appellant  contends,  however,  that  the  effect  of  these  advanced 
payments  was  to  discharge  the  surety,  because  they  constituted  an  in- 
ducement to  the  contractor  to  abandon  the  contract,  or  removed  from 
the  latter  an  incentive  to  -complete  the  same.  It  has  been  held  in  some 
jurisdictions  that  advanced  payments  on  a  buiJding  contract  may  be  so 
antagonistic  to  the  interests  of  a  surety  as  to  release  him  from  his  qbi 
ligation;  but  that  doctrine  has  not  found  special  favor  in  this  state, 
although  it  is  recognized  that  the  circumstances  may  be  such  as  to  jus- 
tify the  applicatibn  of  the  principle.  St.  John's  College,  Fordham  v. 
/Etna  Indemnity  Co.,  201  N.  Y.  335,  341,.  94  N.  E.  994;  Elmohar  GIo. 
v.  Phillips,  188  App.  Div.  100,  176  N.  Y.  Supp.  440;  British  American 
Tobacco  Co.,  Ltd.,  v.  United  States  Fidelity  &  Guaranty  Co.,  177 
App.  Div.  582,  164  N.  Y.  Supp.  406.  Very  cleariy,  from  the  facts 
here  appearing,  the  surety  has  not  been  injuriously  affected.  Plain- 
tiff always  retained  10  per  cent,  of  the  engineer's  estimates,  except  in 
one  instance,  where  the  appellant  consented  that  a  payment  be  made 
therefrom.  The  overpayments  were  made  in  good  faith  and  to  facili- 
tate the  work,  and  I  am  persuaded  from  the  evidence  that,  instead  of ' 
proving  prejudicial  to  the  appellant,  they  were  actually  beneficial.  In 
the  case  last  cited  it  was  said  by  Mr.  Justice  Smith,  in  language  which 
is  here  applicable :    . 

**If  the  owner,  to  relieve  the  contractor's  dlFtresa,  bad  loaned  to  him  at  any 
tame  a  swn  of  laoney,  it  would  be  hypercritical  to  hold  that  be  had  thereby, 
lessened  the  incentive  of  the  contractor  to  finish  his  contract,  and  thereby  re- 
lease the  surety.  These  overpayments,  innocently  made  by  the  owner,  can 
hardly  be  deemed  to  be  more  prejudicial  to  the  surety's  rights." 

The  appellant  has  no  cause  for  complaint  in  respect  to  this  branch 
of  the  case. 

[2]  I  think,  however,  the  appellant  is  not  liable  for  liquidated  dam- 
ages. In  the  first  place,  it  appears  without  contradiction  that  the  par-, 
tics  mutually  agreed  to  a  change  in  the  location  of  the  pipe  line,  which 
had  the  effect  of  delaying  the  progress  of  the  work  at  least  two  months. 
In  Mosler  Safe  Co.  v.  Maiden  Lane  Safe  Deposit  Co.,  199  N.  Y.  479, 
93  N,  E.  81,  37  L-  R.  A.  (N.  S.)  363,  the  syllabus  is  as  foUows: 
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''Where  the  parties  are  mutually  responsible  for* the  delays,  because  of 
which  the  date  fixed  by  the  contract  for  completion  is  passed,  the  oUigatlon 
for  liquidated  damages  is  annulled,  and.  In  the  absence  of  some  proyision  un- 
der which  another  date  can  be  substituted,  it  cannot  be  revived.  If  the  plain- 
tliar  failed  to  complete  within  a  reasonable  time  after  crediting  the  defendant's 
delays,  tben  the  latter  had  a  cause  of  action  for  the  former's  neglect,  and  the 
measure  of  damages  would  be  the  actual  loss  proved  to  have  been  sustained.** 

It  IS  not  necessary,  however,  to  rely  on  that  principle.  The  authori- 
ties quite  uniformly  hold,  as  far  as  I  am  advised,  that  a  provision  for 
liquidated  damages  in  a  building  contract  such  as  we  are  here  consid- 
ering should  be  construed  as  applying  only  to  delayed,  and  not  to  aban- 
doned, performance.  Murphy  v.  United  States  Fidelity  &  Guaranty 
Co.,  100  App.  Div.  93,  91  N.  Y.  Supp.  582,  affirmed  184  N.  Y.  543.  76 
N.  E.  1101;  Brady  v.  Mayor,  etc,  of  City  of  New  York,  44  Hun, 
511 ;  Crawford  v.  Becker,  13  Hun,  375 ;  Murphy  v.  Buckman,  66  N.  Y. 
297;  Edward  E.  Buhler  Co.  v.  New  York  Dock  Co.,  170  App.  Div. 
486,  156  N.  Y.  Supp.  457;  Williston  on  Contracts  (1920  Ed.)  vol.  2, 
'  785;  Rainier  v.  Masters,  79  Or.  534,  154  Pac.  426,  155  Pac.  1197, 

R.  A.  191 6E,  1179;  Shields  v.  John  Shields  Construction  Co.,  81  N. 
J.'Eq.286,86Atl.958. 

The  contract  herein  provides  that,  on  abandonment  thereof  by  the 
contractor,  the  plaintiff  may  itself  at  its  option  complete  the  work  at 
the  expense  of  the  contractor.    This  provision,  by  the  terms  of  the 
bond,  is  made  subject  to  the  prior  right  of  the  surety  to  do  the  same 
thing.    It  seems  anomalous  that  an  owner  should  be  allowed  liquidated 
damages  for  delays  in  the  completion  of  a  contract  which  the  owner  it- 
self completed,  even  though,  as  is  probably  true  in  this  case,  the  plain- 
tiflF  proceeded  with  due  diligence.    There  are  few  cases  indeed  where 
it  cannot  be  said  that  even  more  than  due  diligence  might  have  been 
exercised.    If  the  contractor  had  completed  the  contract,  but  had  failed 
to  do  so  within  the  required  time,  it  would  not  be  accepted  as  an  ex- 
cuse that  reasonable  diligence  had  been  exercised.     The  contractor 
would  have  been  bound  by  the  terms  of  his  contract,  even  in  the  face 
of  an  impossibility  to  complete  it  within  the  required  time.    The  plain- 
tiff consumed  a  year  and  two  months  in  the  completion  of  this  contract 
after  September  1,  1918,  the  time  fixed  for  its  completion,  at  an  ex- 
penditure of  only  $25,529.56,  whereas  in  only  about  a  year  and  four 
months  allowed  for  the  performance  of  the  entire  contract  the  con- 
tractor expended  $64,532.13.    Can  it  jusdy  be  said  that  the  plaintiff 
could  not  have  hastened  the  work  to  a  more  speedy  completion?    In 
Brady  v.  Mayor,  etc.,  of  New  York,  supra,  it  was  said : 

"Under  the  contract  the  defendant  had  the  right  to  cancel  it  and  to  finish 
the  work  Itself,  charging  Brady  with  any  excess  in  the  expense  of  doing  it 
Could  ,it  also  recover  of  Brady  $15  [a  day]  for  its  own  delay  in  completing 
the  work?" 

This  significant  question  applicable  to  this  case  is  not  answered  by 
the  finding  of  the  referee  "that  the  plaintiff  and  said  board  without  any 
unnecessary  delay  prosecuted  said  contract  to  completion."  The  pro- 
vision for  liquidated  damages  must  be  construed,  not  in  the  light  of  Uie 
fact  that  there  has  been  no  "unnecessary  delay"  by  the  plaintiff,  but  in 
the  light  of  possibilities  permitted  by  such  construction.    There  would 
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be  a  constant  temptation  to  an  owner  in  such  a  case  not  to  hasten  the 
work  to  completion.  The  inference  from  this  is  that  it  was  the  inten- 
tion of  the  parties  that  the  liquidated  damages  should  apply  only  to 
work  performed  by  the  contractor,  and  not  by  the  plaintiff.  Without 
continuing  the  discussion,  however,  it  seems  to  me  the  question  is  fore- 
closed by  the  foregoing  authorities.  No  case  to  the  contrary  is  cited 
by  the  plaintiff. 
[3]  Attention  is  also  called  to  the  following  provision  in  the  bond: 

"And  If  said  obUgee  shall  complete  or  relet  tbe  said  contract,  then  any  for- 
feitures provided  in  said  contract  against  the  principal  shall  not  be  operative 
as  against  the  surety." 

The  word  "forfeiture'*  has  an  elastic  meaning.  "Its  meaning  is  to 
be  determined  by  the  connection  in  which  it  is  used.*'  26  Corpjis  Juris, 
p.  891 ;  Chaude  v.  Shepard,  122  N.  Y.  397,  25  N.  E.  358.  I  think  it 
applies  in  the  present  instance  to  the  provision  for  liquidated  damages, 
and  excludes  the  liability  of  the  surety  therefor,  where  the  obligee  com- 
pletes or  rdets  the  contract.  Both  on  reason  and  authority,  therefore, 
the  judgment  as  to  this  branch  of  the  case  is  erroneous. 

The  judgment  as  to  the  appellant  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event,  unless  the 
plaintiff  stipulates  to  reduce  the  damages  as  to  the  appellant  to  $7,- 
202.90,  with  interest,  and  to  reduce  the  additional  allowance  granted  to 
$400,  in  which  event  the  judgment  is  modified  accordingly^  and,  as  so 
modified,  affirmed,  without  costs  of  appeal.    All  concur. 


(202  App.  Diy.  60) 

In  re  TUNNICLIFP. 

(Sopteme  Goart,  Appellate  Division,  First  Department.  July  14,  1922.) 

i.  Champerty  and  malntenanoe  «»3(3)— Aareement  to  advance  ooetn  and  ex- 
penses of  litigation  held  ohampertous. 

Under  Penal  Law,  §  274,  subd.  2,  forbidding  an  attorney  to  promise 
or  give  a  valuable  consideration  to  any  one  as  an  inducement  to  placing 
any  demand  in  bis  hands  for  tbe  purpose  of  bringing  an  action  tbereon, 
an  agreement  to  advance  costs  and  expenses  of  recovering  an  interest  in 
an  estate  for  a  prospective  dient  in  consideration  of  a  percentage  of 
tbe  amount  recovered  is  champertous. 

2.  Attorney  and  client  4=>58— Attorney  merely  censured  for  mUoonduct  In  ad- 
vandng  costs  of  lltioatlon,  In  absence  of  ohargee  of  fraud  or  misrepresenta- 
tion and  testimony  as  to  good  character,  etc 

Where  no  charges  of  fraud  or  misrepresentation  were  made  against  an 
attorney,  against  whom  disciplinary  proceedings  were  instituted  for 
agreeing  to  advance  the  costs  and  expenses  of  litigation  looking  toward 
recovery  of  an  interest  in  an  estate  for  a  client  in  consideration  of  a  per- 
centage of  tbe  amount  recovered,  and  there  was  considerable  testimony 
as  to  his  good  character,  valuable  services,  and  straightforward  conduct 
for  many  years  in  the  business  of  locating  heirs  for  savings  banjis  de* 
airous  of  getting  rid  of  dormant  accounts,  but  without  power  to  pay 
therefor  from  their  general  funds,  so  that  he  was  obliged  to  look  for  his 
compensation  to  claimants  who  are  usually  unable  to  pay  the  expenses 
of  perfecting  their  claims,  he  will  not  be  disbarred,  but  merely  censured, 
and  the  character  of  the  retainer  condemned. 

^s>For  otber  cases  see  same  toplo  4  KBT-NUMBBR  in  all  Ker-Niimb«red  Digests  4  Indexes 
195N.T.8.— 29 
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Disciplinary  proceedings  by  the  Association  of  the  Bar  of  the  City 
of  New  York  against  Nelsen  H.  Tunnicliff,  an  attorney.  Respondent 
censured. 

See,  also,  185  App.  Div.  506,  173  N.  Y.  Supp.  242. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 

Scott,  Gerard  &  Bowers,  of  New  York  City  (Francis  M.  Scott,  of 
New  York  City,  of  counsel),  for  respondent. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  by  the 
Appellate  Division,  First  Department,  in  December,  1906.  The  peti- 
tion alleges : 

(a)  In  March,  1916,  respondent  entered  into  illegal  and  champer- 
tous  agreements  with  Thomas  A.  Campbell  and  Peter  F.  Campbell, 
whereby  he  agreed  to  defray  the  costs  and  expenses  of  the  prosecution 
of  their  claim  against  the  estate  of  John  ^yilliam  Campbell,  deceased, 
in  consideration  of  the  execution  and  delivery  to  respondent  by  the 
said  Campbells  of  assignments  of  50  per  cent,  of  their  interests  in  said 
estate.  In  an  action  brought  by  the  Campbells  against  the  respondent 
to  set  aside  the  agreements,  the  court  held  that  the  same  were  champer- 
tous  and  void,  and  this  finding  was  affirmed  upon  appeal  to  the 
Court  of  Appeals. 

(b)  The  respondent  has  for  several  years  been  engaged  in  the  busi- 
ness of  selling  information  regarding  claims  whiclf  the  purchasers  may 
have  in  estates  of  unidentified  deceased  relatives  and  obtaining  assign- 

•  ments  from  the  purchasers  of  large  parts  of  their  interests  in  said 
estates  in  consideration  for  disclosing  to  them  information  regarding 
such  interests. 

.The  answer  denies  that  the  respondent  has  been  guilty  of  miscon- 
duct, and  that  he  has  ever  been  or  is  now  engaged  in  business  of  sell- 
ing information,  etc.  He  alleges :  That  prior  to  his  admission  in  this 
state  he  practiced  for  one  year  in  Illinois  and  15  in  Nebraska.  That 
for  many  years,  and  especially  since  his  admission  in  this  state,  he 
has  devoted  himself  to  the  particular  business  of  discovering  and  lo- 
cating heirs  or  claimants  of  estates.  He  has  been  principally  employed 
in  such  matters  by  savings  banks,  looking  up  dormant  accounts  con- 
sidered undesirable ;  they  constantly  employ  respondent.  For  his  com- 
pensation the  respondent  is  obliged  to  look  to  the  claimants,  because 
the  banks  consider  that  they  cannot  use  their  general  funds  to  pay  for 
such  work.  Respondent  has  prepared  forms  of  agreement  and  powers 
of  attorney  securing  to  him  as  his  compensation  a  percentage  of  the 
amount  which  each  claimant  shall  recover.  That  this  respondent  has 
never  engaged  in  the  business  of  selling  information  respecting  claims 
which  persons  may  have  in  the  estates  of  unidentified  deceased  rela- 
tives, unless  the  respondent's  method  of  doing  business  as  above  de- 
tailed is  to  be  so  described. 

As  to  the  Campbells,  respondent  denies  that  his  act  was  either  illegal 
or  champertous.  He  says :  That  in  the  spring  of  1916  respondent  re- 
ceived from  James  H.  Bacon,  of  San  Francisco,  a  letter  inclosing  a 
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clipping  from  a  San  Francisco  newspaper  stating  that  one  John  Wil- 
liam Campbell,  an  aged  carpenter,  had  died  in  a  relief  home  leaving 
nearly  $30,000  in  cash  in  bank ;  that  he  left  a  will  leaving  his  estate  to 
his  two  brothers,  Thomas  and  Edward,  who  were  living  somewhere  in 
New  York  state  or  Maine  at  the  time  the  will  was  made;  that  if  the 
brothers  were  dead,  and  no  heirs  survived  them,  the  money  should  go 
to  the  archbishop  of  San  Francisco.  That  respondent  at  once  inserted 
in  New  Ybrk  City  papers  an  advertisement,  asking  for  information  for 
heirs  of  Thomas  Campbell,  formerly  residing  in  Eleventh  street 
Thomas  A.  Campbell,  who  proved  to  be  one  of  the  heirs  and  next  of 
kin  of  Thomas  Campbell,  called  on  respondent,  who  told  him  all  he 
knew  about  the  claim.  Thomas  and  Peter  Campbell  signed  the  agree- 
ment for  a  contingent  fee  of  50  per  cent,  of  the  amount  recovered.  Re- 
spondent immediately  proceeded  to  take  the  necessary  steps  to  estab- 
lish their  claim. 

Subsequently,  and  on  or  about  July  31,  1916,  they  undertook  to  can- 
cel the  powers  of  attorney  and  to  abrogate  the  agreements  for  com- 
pensation. Thereafter,  on  July  12,  1917,  they  began  two  actions  in 
equity  in  the  Supreme  Court,  asking  that  the  aforesaid  powers  of  at- 
torney be  vacated,  annulled,  and  declared  void,  upon  the  alleged  ground 
that  the  respondent  had  obtained  the  execution  thereof  by  fraud.  These 
actions  were  defended  and  came  on  for  trial  before  the  Special  Term. 
No  attempt  was  made  to  prove  any  fraud;  plaintiffs  relying  wholly 
upon  their  attempted  revocation.  Judgment  was  rendered  for  plain- 
tiffs: (1)  That  plaintiffs  had  a  right  to  revoke,  and  had  effectually  re- 
voked, their  retainer  and  their  agreements  as  to  respondent's  compensa- 
tion. (2)  That  the  agreements  were  champertous,  and  therefore  illegal 
and  void.  No  claim  of  champerty  had  b^en  made  in  cither  of  the 
complaints,  and  no  issue  thereon  had  been  framed,  nor  had  that  ques- 
tion been  raised  upon  the  trial,  at  least  so  far  as  appears  from  the  rec- 
ord. Respondent  moved  at  Special  Term  to  amend  the  decision  and 
record,  by  striking  out  all  of  the  findings  of  fact  and  conclusions  of  law 
relating  to  the  alleged  champerty,  as  well  as  the  recitals  thereof  in  the 
judgment  This  motion  was  denied,  and  respondent  appealed  to  the  Ap- 
pellate Division  from  said  judgment,  and  also  from  the  order  denying 
the  motions  to  amend.  This  court  affirmed  the  judgment,  but  reversed 
the  order  declining  to  amend  the  decision  and  judgment,  and  granted 
the  motion.  Campbell  v.  Tunnicliff,  185  App.  Div.  506,  173  N.  Y. 
Supp.  242. 

Both  parties  appealed  to  the  Court  of  Appeals.  That  court,  two 
judges  dissenting,  affirmed  the  judgment  without  opinion,  and  reversed 
the  order  which  this  court  had  made,  reversing  the  order  of  the  Special 
Term  denying  the  motion  to  'amend  the  findings  and  conclusions  of 
law  in  the  decision.  229  N.  Y.  568,  129  N.  E.  917.  Subsequently  the 
respondent  received  $800  in  full  satisfaction  of  his  claim  for  services 
rendered.    The  answer  further  says  as  to  the  clause  for  the  retainer: 

"(4)  Safd  first  party  agrees  to  advance  for  the  benefit  of  the  party  of  the 
second  part  a1)  necessary  costs  and  expenses  looking  to  the  recovery  of  said 
estate  and  property." 
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That  in  nearly  every  case  it  is  found  that  the  parties  interested  are 
wholly  unable  to  pay  the  necessary  expenses  of  perfecting  their  daims, 
which  expenses  frequently  run  into  large  figures.  The  meaning  of  the 
clause,  in  the  mind  of  the  respondent  and  his  practice,  has  been  to-  ad- 
vance what  expenses  were  necessary,  and  then  recoup  himself  out  of 
the  moneys  recovered  before  taking  his  percentage  therefrom. 

Briefs  have  been  presented  by  b(^  sides,  and  it  is  suggested  that  this 
court  decide  this  proceeding  upon  the  papers,  without  sending  it  to  an 
official  referee.  The  respondent  has  submitted  a  large  number  of  let- 
ters from  many  savings  banks  and  members  of  Congress,  Senators,  and 
others  vouching  for  his  character,  honesty,  and  abili^,  and  setting 
forth  his  repeated  emplojrments,  his  energy  and  honesty,  perseverance, 
and  experience  in  the  discovery  of  claimants  to  dormant  accoimts,  and 
also  certifying  to  the  effect  that  the  banks  did  not  feel  that  they  could 
take  the  moneys  of  other  depositors  to  pay  for  services  so  rendered, 
although  they  are  all  anxious  to  get  rid  of  such  dormant  accounts. 

In  the  suits  which  the  Campbells  brought  the  complaints  alleged  false 
and  fraudulent  representations,  but  no  evidence  of  any  such  fraud  was 
adduced  upon  the  trials,  and  no  findings  of  fraud  were  made  by  the 
court  in  these  actions.  Hearings  were  had  before  the  Grievance  Com- 
mittee, at  which  both  of  the  Campbells  and  the  respondent  were  present 
and  examined  at  length.  In  the  charges  here  presented  there  is  no 
imputation  of  fraud  or  false  representation.  It  is  the  claim  of  the  re- 
spondent in  his  brief  that  the  sole  foundation  of  the  charge  that  the 
agreements  were  champertous  is  to  be  found  in  the  fourth  clause  of 
the  agreement,  reading  as  follows : 

"4.  That  said  first  party  [the  respondent]  agrees  to  advance  for  tlie  benefit 
of  the  party  of  the  second  part  all  necessary  costs  and  ezp^ises  looking  ta  the 
recorery  of  said  estate  and  property." 

The  one  word  in  the  clause  which  he  says  is  significant  and  important 
is  the  word  "advance,"  and  he  urges  that  the  law  in  this  state  defining 
the  offense  of  champerty  is  that  contained  in  the  second  subdivision  of 
section  274  of  the  Penal  Law  (Consol.  Laws,  c.  40),  forbidding  an  at- 
torney : 

"2.  By  himself,  or  by  or  in  the  name  of  another  person,  either  before  or 
after  action  brought,  promise  or  give,  or  procure  to  be  promised  or  given,  a 
valuable  consideration  to  any  person,  as  an  inducement  to  placing,  or  in  con- 
sideration of  having  placed,  in  his  hands,  or  in  the  hands  of  another  i>er8on. 
a  demand  of  any  kind,  for  the  purpose  of  bringing  an  action  thereon,  or  of 
representing  the  claimant  in  the  pursuit  of  any  dvil  remedy  for  the  re- 
covery thereof." 

And  he  points  out  that  this  section  differs  from  the  definition  of  the 
offense  formerly  contained  in  the  Revised  Statutes  (2  Rev.  St.  [1st 
Ed.]  p.  288,  §  72),  which  forbade  an  attorney  to  "lend  or  advance  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any  money, 
or  any  bond,  bill  of  exchange,  draft  or  other  thing  in  action,  to  any  per- 
son, as  an  inducement  to  the  placing,  or  in  consideration  of  having 
placed,  in  the  hands  of  such  attorney  *  *  *  or  in  the  hands  of 
any  other  person,  any  debt,  demand  or  thing  in  action,  for  collection," 
and  states  that  the  difference  in  the  two  statutes  is  not  without  signifi- 
cance, for  clearly  there  is  a  wide  difference  between  "giving,"  and  mere- 
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ly  'Hendinff  and  advancing" ;  that  apparently  merely  lending  or  advanc- 
ing the  expenses  of  a  litigation  no  longer  constitutes  champerty  in 
this  state. 

In  considering  the  claim  thus  advanced,  force  must  be  given,  we 
think,  to  what  occurred  in  the  case  alluded  to  between  the  Campbells 
and  the  respondent.  The  court  at  Special  Term  had  found  as  a  finding 
of  fact: 

''IX.  Defendant  agreed  to  prosecute  as  attorney  the  claim  of  the  plaintiff 
in  consideration  of  a  60  per  cent,  contingent  interest  in  the  ooteome,  and  de- 
fendant to  defray  the  costs  and  expenses  of  said  prosecution,  and  agreed,  if 
he  was  not  saocessful,  he  would  bear  the  loss  of  the  costs  and  expenses  and 
advances^' 

— and,  as  conclusions  of  law: 

**!.  The  agreement  of  March  2S,  1916,  was  not  only  to  advance  money,  but 
to  carry  on  the  suit  or  action  at  the  expense  of  the  defendant  himself,  and 
under  the  agreement  that  defendant  should  receive  a  certain  compensation  if 
successful,  and  thus  he  was  promoting  the  suit  and  defrajring  for  plaintiff  the 
expense  thereof,  and  hence  the  agreement  was  and  is  champertous^  iUegal,  and 
void  ab  initio. 

"2.  Defendant  agreed  to  prosecute,  as  attorney*  the  dalm  of  the  plaintiff, 
in  consideration  of  a  60  per  cent,  contingent  interest  in  the  outcome,  and  de* 
fendant  to  defray  the  costs  and  expenses  of  such  prosecution,  and  agreed 
that,  if  he  was  not  soccessful,  he  would  bear  the  loss  of  the  costs,  expenses, 
and  disbursements  and  adTances. 

**Z.  That  the  contract  of  an  attorney  to  conduct  proceedings  for  half  the 
recovery,  at  his  own  expense,  is  champertous,  illegal,  and  void  ab  Initio. 

"4.  That  the  defendant  contracted,  as  an  attorney,  to  conduct  iMroceedings 
for  one-half  the  recovery,  at  his  own  expense,  and  that  the  said  contract  was 
Told  ab  initio  and  champertous  and  illegal. 

''6.  That  defendant  agreed,  not  only  to  render  the  services,  but  also  to  ad- 
vance the  mcmey  to  carry  on  the  plaintifTs  salt,  and  this,  within  the  meaning 
of  section  274  of  the  Penal  Law,  is  an  agreement  to  advance  money  to  the 
plaintiff,  and  a  violation  of  the  statute. 

"6.  Section  274  of  the  Penal  Law  prohibits  an  attorney  from  promising  or 
giving  any  valuable  consideration  to  any  person  as  an  inducement  to  place, 
or  in  consideration  of  having  placed,  in  his  hands  a  demand,  for  the  purpose 
of  bringing  an  action  thereon,  or  of  representing  the  claimant  in  the  pursuit  of 
any  civil  remedy  for  the  recovery  thereof,  and  the  understanding  with  the 
defendant  by  whidi  he  was  to  collect  the  claim  of  the  plaintiff  from  the  estate 
of  John  William  Can^pbell,  deceased,  and  if  the  daim  was  not  collected  that 
defendant  was  to  pay  the  costs  of  the  attempted  collection,  and?  that  the 
plaintiff  was  not  to  be  liable  to  pay  the  defendant  any  consideration  whatso- 
ever in  such  an  event,  is  within  the  prohibition  of  the  statute." 

And: 

"21.  The  power  of  attorney  given  by  the  plaintiff  to  the  defendant,  and 
dated  March  25, 1916,  was  and  is  void  ab  initio." 

[11  It  was  these  provisions  of  the  decision  and  of  the  judgment 
which  this  court,  upon  the  appeal,  ordered  stricken  out.  The  Court  of 
Appeals,  however,  reversed  our  order  striking  out  said  provisions.  We 
cannot  ignore  that  significant  act  of  the  court  of  last  resort.  It  seems 
to  us  that  it  is  a  decision  adverse  to  the  claim  made  by  the  respondent, 
namely,  that  the  change  in  phraseology  of  the  statute,  strenuously 
argued  by  him,  has  eliminated  from  the  condemnation  thereof  an 
agreement  by  an  attorney  to  pay  all  the  costs,  expenses,  and  disburse- 
ments of  litigation  if  unsuccessful.  In  this  we  are  supported  by  the 
authorities. 
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In  Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  71  N.  Y.  443,  27  Am.  Rep. 
75,  Judge  Earl  said : 

"An  attorney  may  stipulate  with  his  client  for  any  compensation  they  may 
agree  upon,  and  such  compensation  may  be  absolute  or  contingent ;  but  he  may 
not  purchase  a  claim  for  prosecution,  and  be  may  not  advance,  or  a^ee  to 
advance,  any  money  for  the  purpose  of  inducing  a  party  to  place  a  claim 
in  his  hands  for  collection.  Now,  what  was  done  here?  One  of  the  attorneys 
went  to  the  plaintiff,  and  for  the  purpose  of  Inducing  him  to  place  the  claim 
in  his  hands  for  prosecution  agreed,  not  only  to  render  the  services,  but  also 
to  advance  all  the  money  needed  to  carry  on  this  suit.  This,  within  the  mean- 
ing of  the  statute,  was  an  agreement  to  advance  money  to  the  plaintiff,  "nie 
agreement  was  a  plain  violation  of  the  statute,  and,  if  such  agreements  are  al- 
lowed, the  ijurpose  of  the  statute  would  be  in  great  degrtee  defeated." 

In  Matter  of  Clark,  184  N.  Y,  222, 17  N.  E.  1,  the  court,  after  quot- 
ing the  above  extract  from  Coughlin  v.  N.  Y.  C  &  H.  R.  R.  Co.,  supra. 
said: 

"In  1876  the  Legislature  transferred  into  the  Code  of  Cnvll  Procedure  the 
substance  of  sections  72  and  73  pf  2  Rev-  St.  288.  now  to  be  found  embodied 
in  that  Ck)de  as  follows:  Sec.  74.  *An  attorney  or  counselor  shall  not,  by 
himself,  or  by  or  in  the  name  of  another  person,  either  before  or  ^  after 
action  brought,  promise  or  give,  or  procure  to  be  promised  or  given, 
a  valuable  consideration  to  any  person,  as  an  inducement  to  placing,  or 
In  consideration  of  having  placed.  In  his  hands,  or  the  hands  of  another 
person,  a  demand  of  any  kind,  for  the  purpose  of  bringing  an  action  thereon** 
♦  •  ♦  For  nearly  a  century  the  law  has  prohibited  them  [attorneys]  from 
obtaining  retainers  by  offering  or  giving  any  valuable  inducement  whatever 
to  the  desired  clients  themselves  for  the  plain  reason  that  such  conduct  tends 
to  stir  up  litigation  which  might  not  otherwise  arise,  and  because,  needless 
litigation  has  always  been  deemed  a  pubUc  evil." 

In  the  Matter  of  Speranza,  186  N.  Y.  280,  78  N.  E.  1070,  Judge 
Werner,  spcakingr  for  a  unanimous  court,  said : 

''But,  if  it  is  true  that  there  is  a  written  proposition  signed  by  the  attorney, 
by  which  he  agrees  to  'pay  all  court  fees,  fees  of  witnesses,  and  necessary  dis- 
bursements to  judgment,'  if  the  appellant  would  agree  to  the  scale  of  compen* 
satlon  set  forth  in  the  other  writing,  it  is  too  clear  for  discussion  that  the  ar- 
rangement would  constitute  no  less  a  palpable  violation  of  the  provisions  of 
section  74  of  tbe  Code  of  Civil  Procedure  than  that  which  was  bo  recently  con- 
demned in  Matter  of  Clark,  184  N.  Y.  222." 

• 

In  Matter  of  Newell,  174  App.  Div.  94,  160  N.  Y.  Supp.  275,  decided 
by  the  Appellate  Division  of  the  Fourth  Department  in  1916,  an  attor- 
ney was  disbarred.  The  court,  quoting  from  the  report  of  the  referee, 
said : 

**The  retainer  provides  that  the  attorneys  are  to  charge  the  client  nothing 
unless  successful  in  collecting  damages.  It  provides  that  in  consideration 
thereof  the  client  agrees  to  pay  the  attorneys  a  certain  per  cent  of  damages 
received  in  addition  to  their  costs  as  compensation  for  their  services  and  dis- 
bursements. The  word  'disbursements'  I  think  means  expenses,  and  not  tax- 
able disbursements,  which  are  Included  in  the  word  'costs,'  and  this  construc- 
tion is  made  necessary  I  think  because  the  retainer  provides  that  in  case  of  a 
settlement  where  there  would  be  no  costs  or  taxable  disbursements,  the  same 
percentage  should  be  paid  as  compensation  for  the  attorneys' services  and  'dis- 
bursementa'  •  •  ♦  ,It  has  been  held  that  an  agreement  by  an  attorney  to 
render  services  and  also  to  advance  money  needed  to  carry  on  the  suit  was 
an  agreement  to  advance  money  to  the  plaintiff,  and  violated  the  statute"— 
citing  Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  supra,  and  Mutter  of  Speran- 
za, supra. 
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I  am  unable  to  avoid  the  conclusion  that  the  provision  of  the  retainer 
now  under  consideration  violates  the  provisions  of  the  statute  as  it 
now  exists,  and  that  in  presenting  such  retainer  to  his  prospective 
clients,  and  obtaining  their  signature  thereto,  the  respondent  was  guilty 
of  misconduct  as  an  attorney  at  law. 

[2]  In  view,  however,  of  the  fact  that  no  charges  of  fraud  or  mis- 
representation are  made,  and  of  the  very  considerable  testimony  as  to 
the  good  character,  the  valuable  services,  and  straightforward  conduct, 
extending  over  many  years,  in  the  peculiar  character  of  the  work  con- 
ducted by  the  respondent,  we  are  of  the  opinion  that  a  condemnation  of 
the  character  of  the  retainer  obtained  by  him  and  a  censure  of  the  re- 
spondent for  the  misconduct  found  will  satisfy  the  ends  of  justice.  AH 
concur. 

Respondent  censured.    Settle  order  on  notice. 


(202  App.  Dlv.  1) 

GOLDIN  V.  CLARION  PHOTOPLAYS,  Inc.,  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  14,  1922.) 

Trade*mark8  and  trade-names  ind  unfair  competition  €=>68~lllu8lon  of  sawing 
woman  In  half  In  photoplays  enjoined. 

Tbe  illusion,  '*Sawing  a  Woman  in  Half/*  or  "Sawing  a  Lady  ia  Half." 
held  to  bave  been  originated  by  plaintiff,  and  he  was  entitled  to  restrain 
its  exhibition  in  a  photoplay  entitled  ''Sawing  a  Woman  in  Half." 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Horace  Goldin  against  Clarion  Photoplays,  Inc.,  sued  as 
Weiss  Bros.  Clarion  Photoplays,  Inc.,  and  another.  From  an  order 
denying  plaintiff's  motion  for  an  injunction  pendente  lite,  he  appeals. 
Order  reversed,  and  motion  granted,  on  plaintiff  giving  an  undertak- 
ing. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Avel  B.  Silverman, 
of  New  York  City,  of  counsel),  for  appellant. 

Harry  G..Kosch,  of  New  York  City  (Milton  H.  Reuben,  of  New' 
York  City,  on  the  brief),  for  respondents. 

DOWLING,  J.  Plaintiff  appeals  from  the  denial  of  his  motion  for 
an  injunction  pendente  lite  restraining  the .  defendants  from  exhibit- 
ing, distributing  or  otherwise  dealing  in  and  with  a  motion  picture, 
or  photoplay,  entitled  "Sawing  a  Woman  in  Half,"  or  *'Sawing  a  Lady 
in  Half,"  or  such  part  thereof  as  shows,  or  purports  to  show,  the  illu- 
sion or  act  of  severing  a  human  being  into  two  parts,  or  which  shows, 
or  purports  to  show,  the  manner  in  which  the  said  illusion  is  accom- 
plished. The  following  facts  satisfactorily  appear  from  the  affidavits 
submitted  on  the  motion : 

Plaintiff  for  25  years  last  past  has  been  engaged  in  the  theatrical  pro- ; 
fession  in  this  country  and  elsewhere  throughout  the  world,  present- 

^s»For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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ing  to  the  public,  in  theaters  and  other  places  of  amusement,  new, 
novel,  and  extraordinary  productions,  more  particularly  known  upon 
the  stage  as  illusions  or  magic.  The  success  of  these  illusions  de- 
pends upon  the  inability  of  the  average  audience  to  grasp  by  observa- 
tion the  method  employed  by  the  performer,  and  their  value,  there- 
fore, depends  upon  tlie  degree  of  mystery  in  which  the  performer  is 
able  to  envelop  the  means  which  he  uses  to  accomplish  the  end. 

Beginning  in  1911,  plaintiff  was  engaged  in  exhibiting  an  act  which 
he  had  conceived  some  years  before,  known  as  "Vivi  Section,"  which 
consisted  of  an  illusion  by  which  various  parts  of  the  human  body 
were  apparently  severed  therefrom  and  subsequently  joined  together. 
This  act  plaintiff  produced  himself,  or  it  was  shown  under  license 
granted  by  him,  in  Great  Britain,  Egypt,  China,  Japan,  and  Java,  among 
other  countries.    As  the  result  of  his  experience  with  this  act,  plain- 
tiff conceived  the  idea  that  the  illusion  woulS  be  more  effective,  if  an 
entire  body  were  apparently  separated  into  two  parts,  and,  after  de- 
voting a  great  deal  of  time  and  thought  to  the  subject,  he  finally,  in 
the  year  1919,  perfected  such  an  illusion  and  offered  it  for  exhibition 
by  himself,  under  the  name  "Sawing  a  Woman  in  Two,"  or  "Sawing 
a  Lady  in  Half."    It  was  offered  at  that  time  to  one  Ringling,  who  was 
interested  in  circus  shows,  as  well  as  in  the  production  of  stage  illu- 
sions. 

In  April,  1921,  plaintiff  entered  into  a  contract  with  the  leading 
vaudeville  theaters  in  the  United  States  under  the  direction  of  the 
Keith  interests,  for  the  production  of  the  said  illusion  upon  the  stage, 
and  since  that  time  he  has  publicly  presented  the  same  in  the  leading 
vaudeville  theaters  in  this  country,  either  in  person  cw  through  other 
performers,  to  whom  he  delegated  the  right  to  use  the  apparatus  or 
other  properties  necessary.  The  act  was  produced  in  first-dass  the- 
aters, the  remuneration  received  by  plaintiff  under  his  contracts  amoimt- 
ed  in  some  weeks  to  more  than  $2,000,  and  he  had  reason  to  believe  that 
he  could  secure  bookings  for  the  act  for  an  unlimited  period  of  time, 
as  it  was  in  great  demand,  due  to  its  drawing  power  and  the  apparent 
inability  of  audiences  to  grasp  or  explain  the  so-called  mystery.  The 
act  has  always  been  produced  by  plaintiff  under  the  title  "Sawing  a 
Woman  in  Two,"  or  "Sawing  a  Lady  in  Half,"  which  he  himself  de- 
vised and  first  used,  and  these  titles  have  become  identified  with  plain- 
tiff's name  to  such  an  extent  that  theater  managers  and  the  public  im- 
mediately connect  the  two. 

As  one  of  the  results  of  plaintiff's  success,  many  imitations  of  his 
act  have  been  attempted  to  be  given  by  other  persons,  and  he  has  been 
compelled  to  apply  for  injunctions  against  the  imitators;  he  has  ob- 
tained such  injunctions  in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  Illinois,  the  District  Court  of  the  United 
States  for  the  Western  District  of  Pennsylvania,  and  the  court  of 
common  pleas  in  Marion  county,  in  the  state  of  Ohio.  Plaintiff  has 
continuously  asserted  his  sole  right  to  the  production  of  the  illusion 
in  question,  and  has  advertised  in  the  theatrical  newspapers  to  that 
effect. 
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The  defendants  are  engaged  in  the  motion  picture  business;  the 
Clarion  Photoplays,  Inc.,  being  a  manufacturer  of  such  pictures,  and 
the  defendant  Alexander  Film  Corporation  being  a  producer  thereof. 
The  first-named  defendant  has  produced  a  motion  picture  film  ad- 
vertised by  it  imder  the  title  "Sawing  a  Lady  jn  Half/'  which  as  has 
been  shown  is  the  title  used  for  years  by  plaintiff  in  advertising  his 
illusion,  and  which  has  become  connected  and  associated  with  his 
name  in  that  regard.  The  second-named  defendant  has  acquired  from 
the  other  defendants  positives  and  negatives  of  the  film,  by  purchase 
or  otherwise,  with  the  right  to  exhibit  the  same  in  the  state  of  New 
York  and  elsewhere,  and  with  the  further  right  to  license  and  contract 
with  exhibitors  to  exhibit  such  film.  While  the  details  of  the  illusion 
purporting  to  be  exposed  by  the  defendants  vary  in  some  particulars 
from  the  manner  in  which  plaintiff  produces  his  illusion,  the  conclu- 
sion cannot  be  escaped  that  the  purpose  of  the  defendants  in  the  making 
and  exhibition  of  their  picture  is  to  unlawfully  and  unfairly  take  ad- 
vantage of  the  success  which  has  rewarded  the  plaintiff's  initiative 
and  to  deprive  him  of  the  fruits  of  his  ingenuity,  expense,  and  labor. 

The  main  object  of  the  film  in  question  is  to  portray  the  severing  of 
a  human  being  into  two  parts  and  the  restoration  thereof  intact.  Not 
merely  have  defendants  imitated  or  copied  the  illusion  of  which  plain- 
tiff is  the  creator,  but  they  have  undertaken  to  ^ve  a  title  to  their 
picture,  which  is  precisely  the  same  title  under  wmch  the  plaintiff  has 
continuously  produced  his  act  The  defendants  claim  that  plaintiff 
is  not  the  creator  of  a  new  and  unusual  act,  and  did  not  devise  the  illu- 
sion in  question ;  but  the  evidence  sought  to  be  adduced  in  behalf  of 
that  contention  is  not  convincing,  and  by  no  means  answers  the  plain- 
tiff's claims.  For  example,  defendants  claim  there  is  no  novelty  in 
the  illusion,  because  in  the  British  Museum  there  is  an  Egyptian  papy- 
rus which  contains  an  account  of  a  magical  seance  given  by  a  certain 
Tchatchaemankh  before  King  Khufu,  B.  C.  3766,  and  wherein  it  is 
stated  of  the  magician:  "He  knoweth  how  to  bind  on  a  head  which 
hath  been  cut  off,"  and  in  proof  of  this  they  refer  to  a  publication  called 
"Magic,"  written  by  one  Albert  A.  Hopkins,  and  publiAed  in  New 
York  City  in  1897.  But  upon  examination  of  the  said  book  it  appears 
that  the  remaining  part  of  the  sentence  in  question  is,  "He  knoweth 
how  to  make  a  lion  follow  him  as  if  led  by  a  rope,  and  he  knoweth 
the  number  of  stars  in  the  house  (constellation)  of  Thoth ;"  but,  while 
the  author  of  the  book  suggests  that  the  first  of  these  alleged  feats 
was  accomplished  by  hypnotism,  and  adds,  "The  decapitation  trick  is 
thus  no  new  thing,"  he  offers  no  explanation  as  to  how  it  was  accom- 
plished. 

Defendants  further  refer  to  pages  48  and  49  of  the  same  publication 
wherein  a  trick  is  shown,  known  as  "Decapitation";  but  this  is  ac- 
complished by  means  of  a  dummy  head,  and  bears  no  analogy  to  the 
plaintiff's  illusion,  nor  is  the  other  act  described  therein,  apparently 
performed  upon  the  body  of  a  clown,  in  any  way  as  complete  a  mys- 
tification, nor  carried  to  as  successful  a  conclusion,  as  the  plaintiff's 
act    Great  stress  is  also  laid  upon  the  description  by  Robert  Houdin, 
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in  his  "Memoirs,"  published  in  English  in  Philadelphia,  in  1859,  of 
an  illusion  produced  by  one  Torrini  in  Constantinople  in  the  18th  cen- 
tury, known  as  the  "Two  Pages."  But,  similarly,  there  can  be  found 
no  resemblance  between  the  methods  employed  to  accomplish  the  re- 
sult in  the^variations  of  this  illusion  which  Houdin  described  and  the 
means  resorted  to  by  the  plaintiff. 

Defendants  furthermore  refer  to  the  Indian  basket  trick,  but  that 
bears  no  resemblance  to  the  plaintiff's  illusion.  For  obvious  reasons, 
the  details  wherein  the  various  illusions  differ  in  principle  and  method 
from  plaintiflf's  creation  will  not  be  discussed  herein. 

The  defendants  further  contend  that  their  moving  picture  is  not  in- 
tended to  expose  the  method  by  which  plaintiff  performs  his  illusion, 
but  that  it  is  a  repetition  of  a  method  used  by  one  Coutts,  who  claims 
to  be  an  owner  of  an  act  which  he  has  performed  in  vaudeville,  known 
as  "Sawing  a  I^dy  in  Half" ;  but  he  has  not  shown  that  he  has  pre- 
ceded the  plaintiff  in  the  creation  of  the  act  in  question,  or  that  it  is 
anything  save  an  imitation  of  plaintiff's  act,  with  points  of  difference 
intended  to  save  him,  if  possible,  from  the  consequences  of  his  simu- 
lation. While  the  defendants  strenuously  deny  that  plaintiff  orig- 
inated the  act  in  question,  it  appears  that  Coutts'  modification  or  imi- 
tation of  plaintiff's  methods  is  an  adaption  of  the  method  resorted  to 
by  one  Selbit  to  produce  the  illusion  in  question,  and  plaintiff  has 
already  obtained  an  injunction  against  Selbit  to  prevent  his  repro- 
ducing the  act  in  question. 

Furthermore,  plaintiff  produces  certain  affidavits  which  seem  quite 
convincing  that  plaintiff  really  originated  the  illusion  in  question.  Har- 
ry Houdini,  a  producer  of  magical  feats  and  illusions  since  1882,  and 
president  of  the  Society  of  American  Magicians  and  of  the  Magicians' 
Club  of  London,  states  that,  so  far  back  as  his  memory  and  records 
go,  he  is  positive  that  he  never  witnessed  a  production  of  the  illusion 
*'Sawing  a  Woman  in  Half"  by  any  one  other  than  the  plaintiff.  He 
also  swears  that  the  performance  of  plaintiff  and  those  attempted  to 
bfe  made  by  defendants  in  the  motion  picture  are  not  materially  differ- 
ent, and  that  defendant's  production  exactly  reproduces  the  illusion 
of  Selbit,  who,  as  has  been  said,  plaintiff  has  already  enjoined  in  the 
Ohio  state  court.  Houdini  is  the  author  of  a  book  called  "The  Un- 
masking of  Robert  Houdin,"  and  he  verifies  the  claim  that  the  illu- 
sion of  the  "Two  Pages,"  described  by  Houdin,  is  impractical  for  mod- 
em production,  and  could  not  now  be  presented  upon  the  stage,  and 
is  distinctly  different  from  plaintiff's  act  Something  more  is  required 
than  merely  the  development  of  the  theory  of  an  illusion ;  to  be  suc- 
cessful, he  swears,  it  must  be  so  carried  out  as  to  completely  deceive 
the  public  and  by  means  which  it  cannot  grasp. 

Servais  Le  Roy,  a  professional  magician  for  over  35  years,  has  been 
producing  the  illusion  in  question  for  many  weeks  under  a  license  from 
the  plaintiff,  for  which  he  pays  him  the  sum  of  $250  weekly,  which, 
he  says,  is  the  highest  royalty  ever  paid  to  a  creator  of  an  illusion  or 
magical  performance;  this  being  due  to  the  great  success  it  has 
achieved  in  the  theatrical  field.  Naturally,  he  recognizes  plaintiff's 
right  of  priority  or  he  would  not  be  paying  this  amoimt.     He  also 
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swears  that  the  production  of  this  motion  picture  fihh  will  ruin  plain-^ 
tiff's  performance  and  prevent  the  booking  of  further  dates. 

Carl  Rosinni,  also  a  stage  magician  for  more  than  20  years,  makes 
affidavit  that  the  plaintiif  was  the  first  person  to  conceive  this  particular 
illusion  and  to  produce  it  upon  the  stage,  and  that  he  was  present  in 
the  machine  shop* of  Howard  Thurston,  the  well-known  magician,  when 
plaintiff  was  constructing  for  Thurston  the  apparatus  with  which  the 
latter  was  to  produce  the  act  under  plaintiff's  license.  He  swears  to 
the  identity  of  the  act. of  plaintiff  and  that  sought  to  bf  shown  by 
defendant. 

Joe  Dolan,  a  vaudeville  performer  for  20  years  and  an  exhibitor 
of  magical  feats  and  illusions,  swears  that  no  other  theatrical  perform-. 
er  or  magician  had  produced  this  illusion,  known  as  ''Sawing  a  Woman 
in  Half,"  prior  to  plaintiff's  presentation  thereof.  He  avers  that- the 
act  shown  by  the  defendants  and  claimed  to  have  been  performed 
by  Coutts  has  been  taken  directly  from  that  of  Selbit,. hereinbefore 
referred  to.  ^ 

Adelaide  Herhian,  the  widow  of  Alexander  Herman,  makes  affida- 
vit that  her  husband  never  produced  the  act  in  question  and  during 
her  connection  with  his  performances,  which  lasted  .over  30  years,  she 
never  heard  of  such  an  act  being  performed. 

Harry  Thurston,  a  stage  magician,  makes  affidavit  that  the  iIlusion| 
"Sawing  a  Woman  in  Half,"  is  the  sole  invention  of  the  plaintiff,  who, 
at  various  times,  in  his  presence,  built,  improved,  and  perfected  his 
original  idea  of  the  illusion  in  Thurston's  workshop,  at  Whitestone, 
Long  Island.  For  the  privilege  of  using  the  illusion,  he  allowed  plain- 
tiff to  build  the  original  outfit  at  his  workshop,  and  paid  him  about 
$2,0C0  in  cash  and  labor  to  assist  in  completing  the  original  equipment. 
It  is  shown  that,  as  the  result  of  the  motion  picture  in  question  at- 
tempting to  expose  or  explain  the  manner  in  which  plaintiff  performs 
his  illusion,  it  is  deemed  by  the  management  of  the  Keith  circuit, 
where<Hi  plaintiff  has  exhibited  the  same  for  a  long  time,  to  have  the. 
effect  of  depreciating  the  value  of  plaintiff's  act  to  such  an  extent 
that,  as  they  have  advised  plaintiff  in  writing,  it  would  render  plain- 
tiff's act  absolutely  valueless,  since  the  very  mystery  or  trick  of  the 
act  would  be  gone;  and  therefore,  if  the  defendants'  picture  is  ex- 
hibited in  the  same  towns  where  the  said  Keith  circuit  had  booked 
plaintiff's  act,  they  notified  him  that  it  would  be  necessary  for  them 
to  cancel  his  act  therein. 

Upon' the  facts  disclosed  by  the  affidavits  herein,  plaintiff  has  satis- 
factorily established  that  he  Is  the  originator  of  the  illusion  in  ques- 
tion, which  has  achieved  a  great  success  under  the  title  devised  by 
him  of  "Sawing  a  Woman  in  Half,"  or  "Sawing  a  Lady  in  Half,"  and 
that  his  creation  of  the  illusion  has  been  so  universally  recognized  that 
the  title  thereof  is  in  the  public  mind  associated  with  his  own  name. 
The  result  of  his  ingenuity  and  skill  has  been  to  produce  for  him^ 
very  large  financial  returns,  with  a  reasonable  pro^spect  of  their  con-, 
tinuance  for  a  long  time  to  come. 

The  defendants  have  availed  themselves  of  the  very  same  title  as* 
that  devised  by  plaintiff,  and  have  made  use  as  well  of  an  imitation  or, 
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modification  of  his  act,  which  api)arently  produces  the  same  result,  and 
the  eifect  of  which  on  the  public  is  to  produce  the  same  illusion  as  that 
which  plaintiff  produces.  The  affidavits  lead  irresistibly  to  the  con- 
clusion that  the  defendants  have  simply  sought  unfairly  and  unjustly 
to  profit  by  plaintiffs  success,  by  adopting  the  name  which  he  gave 
to  his  illusion,  and  by  copying  his  methods  in  an  unfair  competition  and 
unreasonable  interference  with  plaintiff's  rights,  which  the  courts 
should  and  will  prevent 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements  to  appellant,  and  the  motion  granted,  with  $10 
costs,  upon  plaintiff  giving  an  undertaking,  the  amount  of  which  will 
be  provided  for  by  the  order.  Settle  order  on  notice,  and  both  parties 
may  present  a  memorandum  therewith,  giving  their  views  as  to  what 
the  amount  of  such  undertaking  should  be.    AU  concur. 


(202  App.  Div.  50)  |„  ^^  MoEWAN'S  WILU 

In  re  LESLIE  et  al. 

(Supreme  Court,  Appellate  Diylsion,  Third  Department    Jnly  6,  1922.) 

1.  Wills  <d5»497(7)-^state  vesting  in  class  at  death  of  ancestor  held  to  In- 

elude  after-hern  grandchild. 

Where  an  estate  was  willed  to  a  class  consisting  of  testator's  grand- 
children and  one  daughter,  with  right  of  enjoyment  postponed  5  years,  or 
until  the  death  of  the  daughter,  should  It  occur  sooner,  and  the  daughter 
sunrived  the  6-year  period,  the  estate  vested  in  aU  the  children  in  exist- 
ence at  the  time  of  testator's  death,  but  included  a  grandcbUd  bom  15 
days  after  such  death. 

2.  Wills  ^=»497(7)~Child  en  ventre  sa  mire  considered  In  esse  for  purpose  of 

enabling  It  to  take  estate. 

An  unborn  child  is  considered  in  existence  for  the  purpose  of  enabling  it 
to  take  an  estate. 

3.  Wills  <8=>497  (7)— Language  of  testator  held  Indicative  that  after-boni  grand- 

children  were  to  he  Included. 

Where,  when  testator  made  his  will. and  when  he  died,  there  was  only 
one  grandchild  living  for  whom  he  had  not  made  provision,  the  bequest, 
'To  the  rest  of  my  direct  grandcliildren  the  remaining  shares  of  my 
said  residue  •  •  •  equally  share  and  share  alike,"  was  indicative 
that  he  intended  to  Include  therein  after-bom  grandchildren. 

Appeal  from  Surrogate's  Court,  Albany  County. 

In  the  matter  of  the  judicial  settlement  and  account  of  Harry  W. 
Leslie  and  another,  as  trustees  under  last  will  of  John  Steven  McEwan. 
From  a  decree  settling  the  accounts  of  the  trustees,  Henry  G.  Mc- 
Ewan, as  general  guardian  of  Catherine  McEwan,  an  infant,  appeals. 
Modified  and  affirmed. 

The  will  of  the  testator  was  executed  December  4, 1914.  He  died  on  Febru- 
ary 7,  1915.  The  infant  appellant  was  born  March  14,  1915,  and  is  the  daugh- 
ter of  Henry  6.  McEwan,  who  was  a  son  of  the  testator.  The  decree  under 
review  excludes  her  from  participation  in  a  trust  estatA  created  by  the  tes- 
tator in  the  fifth  and  sixth  paragraphs  of  his  wiU,  which  are  as  follows;  no 
Qther  part  of  the  wUl  requiring  consideration: 

<|B9S*or  other  oases  sst  same  topie  ft  KET-NUMBBK  in  mU  Key-Numbered  Di<eeta  ft  ladssee 
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''FfftlL  After  tlie  fMyment  of  said  debts  and  legacies  aa  above  directed,  I 
give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of  my  estate 
real  and  personal*  to  my  son-in-law  Harry  W.  Leslie  and  to  the  Union  Trust 
Company  of  Albany,  N.  T.,  who  are  my  executors  and  trustees  hereinafter 
named  and  appointed,  in  trust,  for  the  period  of  five  years  from  and  after 
the  last  of  said  payments  of  said  debts  and  legacies,  for  the  following  named 
uses  and  purposes,  to  wit:  Said  executors  shall  receive  said  residue  and 
all  income,  profits  and  Interest  thereon,  and  shall  keep  the  same  invested 
during  said  five  years,  and  shall,  during  that  period,  and  at  least  quarterly, 
pay  to  my  said  daughter,  Catherine  Beverly  Leslie,  the  net  Income,  profit  and 
interest  on  said  residue. 

"Sixth*  At  the  end  of  said  five  years,  or  upon  the  death  of  my  said  daughter 
before  that  time,  said  residue  shall  be  divided  and  distributed  by  my  said 
executors  and  trustees,  as  follows,  to  wit:  They  shall  divide  said  residue  into 
as  many  equal  parts  or  shares  as  may  be  necesMiry  to  distribute  said  residue 
as  follows,  to  'Vr\t:  To  my  said  daughter,  Catherine  Beverly  Leslie,  one  of  said 
shares.  To  my  grandson,  James  B.  McCwan,  child  of  my  said  son,  John  S. 
McEwan,  one  of  said  shares.  To  the  children  of  my  said  son,  Robert  L.  Mc- 
Ewan,  two  of  said  shares,  which  are  to  be  divided  equally  among  them,  share 
and  share  alike.  (If  any  of  the  children  of  my  son  Robert. shall  not  survive 
me,  and  shall  die  without  issue  them  surviving,  the  share  or  shares  of  the  one 
or  those  so  dying  shall  revert  to  and  become  a  part  or  parts  of  said  residue, 
respectively,  and  shall  be  divided  equally  among  my  other  direct  grandchil- 
dren, per  stirpes,  share  and  share  alike.)  To  the  rest  of  my  direct  grand- 
children the  remaining  shares  of  my  said  residue,  and  not  hereinbefore  spedfl- 
cally  devised  or  bequeathed,  equally  share  and  share  alike,  per  stirpes  and 
not  per  capita." 

Catherine  Beverly  Leslie  survived  the  5-year  period  specified  in  the  wilL 
The  only  grandchild  of  the  deceased  living  at  the  time  of  his  death  for  whom 
specific  provitdon  was  not  made  in  said  sixth  paragraph  was  Catherine  A. 
T«8lle  Leng,  daughter  of  the  said  Catherine  Beverly  Leslie.  The  decree  divides 
the  residuary  estate  into  five  shares^  excluding  the  infant  appellant,  who  was 
bom  15  days  after  the  death  of  the  testator.  It  is  claimed  in  behalf  of  the  lat- 
ter that  the  residuum  should  be  divided  into  six  shares,  to  one  of  which  she 
should  be  entitled. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Harry  Cook,  of  Albany,  for  appellant. 

Newton  B.  Van  Derzee,  of  Albany,  for  respondent  Leng. 

Mdvin  T.  Bender,  of  Albany,  for  respondent  guardians. 

COCHRANE,  P.  J.  The  contention  of  the  respondents,  which 
has  thus  far  prevailed,  is  that  the  residuary  estate  of  the  decedent 
vested  at  the  time  of  his  death,  and  that  the  appellant,  not  having  been 
in  existence  at  that  time,  is  therefore  excluded  from  participation 
therein.  Assuming  that  the  estate  did  so  vest,  the  conclusion  does  not 
follow  that  the  appellant  may  not  share  therein. 

[1]  First.  The  estate  is  given  to  a  class  consisting  of  the  testator's 
grandchildren  and  one  daughter,  but  the  right  of  enjoyment  thereof 
is  postponed  for  five  years,  or  until  the  death  of  said  daughter  should 
that  sooner  occur.    We  think  this  case  falls  within  the  rule  that — 

"The  devise  or  bequest  of  a  corpus  or  aggregate  fund  to  children  as  a  class, 
where  the  gift  is  not  immediate,  vests  in  all  the  children  in  existence  at  the 
testator's  death,  but  so  as  to  open  and  let  in  children  who  may  come  Into 
existence  afterwards  at  any  time  before  the  fund  is  distributable.**  Schouler 
on  WUla  (6th  Ed.)  voL  1,  (  530. 
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The  author  adds  that  this  rule  of  construction  "extends  its  favor 
to  grandchildren,  issue,  brothers,  nephews,  and  cousins."  This  was 
the  familiar  English  rule,  which  has  been  adopted  and  has  become 

?art  of  the  judicial  system  of  this  state.  Matter  of  United  States 
Vust  Co..  175  N.  Y.  304,  310,  67  N.  E.  614;  Tucker  v.  Bishop,  16 
N.  Y.  402;  Bfymes  v.  Stilwell,  103  N.  Y.  453,  9  N.  E.  241,  57  Am.  Rep. 
760;  Haug  v.  Schumacher,  166  N.  Y.  506,  60  N.  E.  245;  Corse  v. 
Chapman,  153  N.  Y.  466,  47  N.  E.  812. 

[2]  Second.  The  appellant,  at  the  time  of  the  execution  of  the  will 
and  at  the  time  of  the  death  of  the  deceased,  was  a  child  en  ventre 
sa  mere,  and  such  d  child  is  considered  as  in  esse  for  the  purpose  of 
enabling  it  to  take  an  estate.  Matter  of  Voight,  178  App.  Div.  751, 
164  N.  Y.  Supp.  738,  1117;  Cooper  v.  Heatherton,  65  App.  Div.  561, 
73  N.  Y.  Supp.  14;  Quinlen  v.  Welch,  69  Hun,  584,  23  N.  Y.  Supp. 
963.    In  the  latter  case  Haight,  J.,  says : 

'^It  bas  been  beld  thnt  the  civil  rights  of  such  an  infant  are  eqnaHy  respect- 
ed at  every  period  of  ^Btation;  and  it  is  clear  that  no  matter  at  bow  early 
a  stap?e,  it  may  be  appointed  an  executor,  is  capable  of  taking  as  lef^tee  or 
under  a  marriage  settlement  may  take  specifically  under  a  general  devise  as 
a  child,  and  may  obtain  an  injunction  to  stay  wastes.  Wharton's  An>.  Cr. 
Lew,  537;  Com.  v.  Parker,  9  Mete.  263;  State  v.  Cooper,  2  Zabr.  57;  Smith 
V.  State,  33  Maine,  48;  In  the  Matter  of  Winne,  an  Infant,  1  Lans.  508-513; 
Marsellis  v.  Thnlhimer.  2  Pnige,  35:  Hone  v.  Van  Schaick,  3  Barb.  Ch.  488- 
509 ;  Jenkins  v.  Freyer,  4  Paige,  47-53 ;  10  Am.  &  Eng.  Ency.  of  X^w,  624." 

The  learned  jurist  then  remarks  concerning:  these  authorities  that 
they  chiefly  relate  to  the  distribution  of  estates  of  deceased  persons. 
In  Drobner  v.  Peters,  232  N.  Y.  220,  133  N.  E.  567,  it  was  held  that 
an  infant  does  not  have  a  cause  of  action  for  negligence  resulting  in 
prenatal  injuries.  The  court  withheld  its  approval  of  the  applicabil- 
ity of  the  reasoning  of  Haight,  J.,  in  the  Quinlen  Case  to  the  question 
he  had  under  consideration,  but  there  is  no  disclaimer  of  the  rule 
that  an  unborn  child  may  have  a  right  of  ownership  in  property.  On 
the  contrary,  such  rule  seems  to  be  recognized  in  the  Drobner  Case, 
the  court  saying: 

"By  a  legal  fiction  or  indulgence,  a  legal  personality  is  imputed  to  an  un- 
born child  as  a  nile  of  property  for  all  purposes  beneficial  to  the  infant  after 
hlf»  birth  (The  George  &  Richard,  L.  R.  3  Ad.  &  Ecc.  466).  but  not  for  purposes 
working  to  his  detriment  (Villar  v.  Gilbey  [1007]  A.  0.  130,  145)." 

And  in  respect  to  the  rule  of  liability  for  personal  injuries,  which 
was  the  question  there  under  consideration,  it  was  concluded  that 
"rights  of  ownership  of  property  do  not  connote  a  duty  of  personal 
care  to  the  inchoate  owner."  On  the  strength  of  the  foregoing  au- 
thorities we  conclude  that  the  infant  appellant  is  on  a  parity  with  the 
other  remaindermen  of  the  trust  fund. 

[3]  Third.  The  language  used  by  the  testator  indicates  that  he  con- 
templated after-born  grandchildren.    He  says : 

"To  the  rest  of  my  direct  grandchildren  the  remaining  chares  of  mv  said 
residue    •    •    •    equally  share  and  share  alike." 
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When  he  made  his  wiU  and  when  he  died  there  was  only  one  grand- 
child as  disclosed  by  the  record,  Catherine  A.  Leslie  Len^,  who  could 
be  included  in  that  statement.  All  the  others  had  been  specifically 
provided  for.  The  language  is  most  inapt  and  inaccurate,  unless  the 
testator  was  anticipating  the  future.  It  is  argued  that,  when  he  made 
his  will,  his  vision  was  bounded  by  the  occurrence  of  his  death ;  but 
it  does  not  seem  to  us  that  this  is  a  reasonable  interpretation  of  his 
mental  attitude  at  that  time,  or  that  he  intended  to  make  a  distinction 
between  grandchildren  who  might  be  bom  thereafter,  but  before  his 
death,  and  those  who  might  be  born  after  his  death. 

Th^  decree  should  be  modified,  so  as  to  provide  that  the  infant  ap- 
pellant shall  receive  one-sixth  of  the  trust  estate,  and,  as  so  modified, 
affirmed,  with  costs  to  all  parties  filing  separate  briefs  herein^  payable 
out  of  the  estate.    All  concur. 


(201  App.  £)lv.  826) 

TEETSELL  V.  ROSS  et  at. 

(Supreme  Court,  AppeUate  Division,  Third  Department    July  6,  1922.) 

1.  Wilis  ^=9449— Will  held  to  give  only  loterest  to  wife  during  widowhood,  and 

remainder  passed  as  Intestate  property. 

A  will  devising  to  testator's  wife  *'an  of  my  property,  •  •  •  to 
hold  and  use  as  long  as  she  remains  my  widow/'  but,  'in  the  event 
that  my  said  wife  J.  marry  again,  I  give  and  bequeath  all  of  my  property 

•  •  •  to  my  children,"  and  providing  that,  if  any  child  shaU  die  with- 
out heirs,  his  share  shall  be  divided  among  the  other  children,  and  con- 
taining  no  other  provisions  relating  to  the  disposition  of  the  property, 
fails  to  devise  the  real  estate,  except  as  to  the  use  thereof  l}y  his  wife 
during  widowhood,  and  except  also  in  the  event  of  the  remarriage,  and 
hence,  on  death  of  wife  without  having  remarried,  property  passes  as 
intestate  property. 

2.  Wills  <&=:;>487 (3)— Testator's  letter,  deposited  with  will,  not  admissible  to  prove 

Intention. 

Where  there  was  a  devise  ta  a  wife  of  "all  my  property,  •  •  •  to 
hold  and  use  so  long  as  she  remains  my  \iidow,"  but,  "in  the  event  that 
my  said  wife  J.  marry  again,  I  give  and  bequeath  all  of  my  property 

•  •  •  to  my  children,"  and  later  testator  deposited  with  the  will  a 
letter  to  his  wife  to  the  effect  that  "the  children  can  have  the  Interest, 

•  •  •  but  keep  the  principal  safe,  so  that  they  may  be  sure  of  an  in- 
come,** the  letter  was  not  admissible  to  aid  the  will,  which,  standing  alone, 
did  not  dispose  of  the  property,  except  as  to  use  of  wife  during  widow- 
hood, since  the- question  presented  was  one  of  testator's  Intention,  to  be 
shown,  if  at  all,  by  construction,  but  not  provable  by  this  class  of  extrinsic 
evidence. 

3.  Estoppel  e=»70(  1  )^Facts  held  not  to  estop  from  partition  of  intestate's  real- 

ty, where  no  claim  was  asserted  to  personalty. 

Where  plaintiff  contends  that  her  father's  devise  of  realty  and  per- 
sonalty to  her  mother  was  merely  an  estate  during  widowhood,  and  not  a 
fee  conditioned  on  her  remarrying,  and  seeks  to  partition  her  father's 
real  estate  after  the  mothei's  death  without  remarriage  in  1920,  the 
father  having  died  in  1912,  plaintiff  is  not  estopped  because  she  did  not 
assert  her  rights  in  the  administration  of  the  personalty,  and  where  all 
interested  parties  had  the  same  knowledge  and  were  not  nlsled  by  her. 

Van  Kirk  and  Kiley,  JJ.,  dissenting. 
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Appeal  from  Supreme  Court,  Albany  County. 

Action  by  Jessie  B.  Teetsell  against  Mary  K.  Ross  and  others  to  par- 
tition real  estate  of  Joseph  B.  Killip,  deceased.  From  an  interlocutory 
judgment  of  the  Supreme  Court  against  defendants,  they  appeal.  Af- 
firmed, with  costs. 

Plaintiff  brings  this  action  as  an  heir  at  law  of  her  father,  Joseph  B.  Killip, 
to  partition  real  estate  of  which  he  died  seized.  He  left  a  will,  executed  In 
the  year  1887,  duly  admitted  to  probate,  which  will,  omitting  the  formal  parts 
thereof,  is  as  follows: 

"Second.  After  all  my  lawful  debts  are  paid  and  discharged,  I  devise  and 
bequeath  to  my  beloved  wife,  Julia  R.  Killip,  all  my  property,  both  real  and 
personal,  of  whatsoever  name  or  nature,  to  hold  and  use  so  long  as  she  re- 
mains my  widow. 

'^Third.  In  the  event  that  my  said  wife,  JuUa  R.  Killip,  marry  again,  I  give 
and  bequeath  all  of  my  property,  both  real  and  personal,  of  whatsoever  name 
or  nature,  to  my  children  now  living  and  those  that  may  hereafter  be  bom, 
share  and  share  alike.  If  any  child  of  mine  shall  die,  then  its  share  of  my 
property  shall,  unless  said  child  shaU  leave  heirs,  be  divided  among  my  other 
children,  share  and  share  alike. 

"Fourth.  I  do  hereby  make,  constitute  and  appoint  Julia  R.  Killip  and 
George  H.  Ross  of  the  city  and  county  of  Albany,  state  of  New  York,  to  be 
executrix  and  executor  of  this,  my  last  will  and  testament,  and,  reposing  the 
fullest  trust  and  confidence  in  them,  I  do  hereby  direct  that  they  be  not  re- 
quired to  give  any  bonds  as  such  executrix  and  executor. 

"Fifth.  I  do  hereby  make,  constitute  and  appoint  Julia  R.  Killip  and  the 
said  (George  H.  Ross  and  H.  G.  Hutman  the  guardians  of  my  children. 

"Sixth,  i  do  hereby  revoke  all  former  wills  by  me  made.** 

The  plaintiff  claims  that  this  will  only  gives  to  the  widow  of  the  testator 
the  ucte  of  the  property  during  her  widowhood,  and  that  as  to  the  remainder 
after  her  death  or  remarriage  he  died  intestate.  In  the  year  1907,  20  years 
after  the  execution  of  the  will,  the  testator  wrote  a  letter  to  his  wife,  which  he 
placed  in  an  envelope  and  deposited  with  the  will  in  his  safe-deposit  box, 
where  it  wais  found  after  his  death.  The  material  portion  of  the  letter  is  as 
follows: 

"If  I  should  die  suddenly,  I  want  you  to  fix  your  money  matters  so  that 
after  you  have  passed  away  the  money  shall  be  in  such  shape  that  the  children 
can  have  the  interest  Let  them  spend  the  interest,  but  keep  the  principal  safe, 
so  that  they  may  be  sure  of  an  income.  I  would  advise  them  not  to  invest  it 
in  any  business,  as  business  is  so  uncertain." 

The  testator  died  in  the  year  1912.  All  parties  interested  in  the  estate  pro- 
ceeded on  the  assumption  that  the  widow  under  the  will  took  an  absolute  fee, 
providing  she  did  not  remarry.  In  due  course  the  estate  was  administered, 
and  on  January  30,  1914,  a  decree  was  entered  by  the  surrogate  judicially 
settling  the  accounts  of  the  executors,  and  determining  that  they  pay  to  the 
widow,  as  sole  legatee  under  the  will,  the  balance  of  the  estate  in  their  hands. 
It  is  not  claimed  that  this  decree  operates  as  res  adjudicata  on  the  subject- 
matter  involved  in  this  action. 

The  widow  died  in  the  year  1920  without  having  remarried.  She  left  a 
will,  under  which  some  provision  was  made  for  the  plaintiff,  but  the  latter  was 
not  given  an  interest  in  the  fee  of  her  real  estate.  Hence  the  plaintiff  brings 
this  action  to  partition  her  father's  real  estate,  claiming  that  it  did  not  pass 
to  her  mother  under  his  will,  but  that  it  passed  to  his  children  as  undevised 
property,  subject  only  to  the  use  thereof  by  the  mother  during  her  widow- 
hood. This  contention  is  resisted  by  the  other  heirs  of  Joseph  B.  Killip,  who 
received  greater  consideration  than  the  plaintiff  under  their  mother's  wilL 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Charles  Irving  Oliver,  of  Albany,  for  appellants, 

Newton  B.  Van  Derzee  and  Harry  Cook,  both  of  Albany,  for  re- 
spondent 
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COCHRANE,  P.  J.  [1]  Confining  ourselves  to  a  perusal  of  the  will, 
we  think  die  testator,  intentionally  or  otherwise,  failed  to  devise  his 
real  estate,  except  as  to  the  use  thereof  by  his  wife  during  her  widow- 
hood, and  except  also  in  the  event  of  her  remarriage.  The  language  of 
the  second  paragraph  of  the  will  clearly  permits  no  other  inference,  and 
the  will  in  its  entirety  discloses  no  disposition  of  the  property,  except 
as  aforesaid.  In  each  of  the  authorities  cited  by  the  appellants  to  the 
contrary,  the  will  contained  a  different  provision,  or  somewhere  there- 
in, considering  the  will  in  its  entirety,  appeared  one  or  more  provisions 
.  reflecting  the  testamentary  purpose. 

We  may  assimie,  without  deciding,  the  following  contentions  of  the 
appellants:  First,  that  the  will  on  its  face  presents  a  doubt  or  am- 
biguity, so  that  it  should  be  construed  in  the  light  of  extrinsic  facts 
and  circumstances;  and,  second,  that  the  letter  of  the  testator  to  his 
wife,  20  years  after  the  execution  of  his  will,  indicates  an  understand- 
ing on  his  part  that  by  his  will  he  had  given  her  absolutely  his  prop- 
erty, subject  only  to  the  condition  that  she  should  not  remarry. 

[2]  Having  made  the  foregoing  concessions  to  the  appellants,  we 
encounter  the  difficulty  that  the  letter  cannot  be  considered  as  evidence 
of  the  testator's  intention.  Sir  James  Wigram  announced  seven  prop- 
ositions as  applicable  to  the  construction  of  wills.  The  sixth  and 
seventh  of  those  propositions,  as  set  forth  in  Schouler  on  Wills  (5th 
Ed.)  vol.  1,  §  590,  are  as  follows: 

•*VI.  Where  the  words  of  a  will,  aided  by  evidence  of  the  material  facts  of 
the  case,  are  instifflcient  to  determine  the  testator's  meaning,  no  evidence  will 
be  admissible  to  prove  what  the  testator  Intended,  and  the  wHl  (except  in 
certain  special  casea  see  VII)  will  be  void  for  uncertainty. 

"VII.  Notwithstanding  the  rule  of  law  which  makes  a  will  void  for  uncer- 
tainty, where  the  words,  aided  by  evidence  of  the  material  facts  of  the  case, 
are  insufSdent  to  determine  the  testator's  meaning,  courts  of  law,  in  certain 
special  cases,  admit  extrinsic  evidence  of  intention  to  make  certain  the  per- 
son or  thing  intended,  where  the  description  in  the  will  is  insufficient  for  the 
purpose." 

Schouler  says  in  the  above  volume  (section  578) : 

"Moreover,  provisions  apparently  conflicting,  which  are  contained  in  the 
will  itself,  repugnant  parts,  and  whatever  ambiguity  may  arise  directly  from 
the  face  of  the  instrument  and  the  expressions,  must  be  resolved,  if  at  all,  by 
construction,  and  not  by  external  proof  of  what  was  intended.  Hence  the 
declarations  or  instructions  of  the  testator  to  the  person  who  wrote  the  will 
must  be  excluded  in  this  connection.  The  patent  contradiction  In  terms  of  a 
will  may  sometimes  be  rendered  harmless  by  a  penereus  construction,  but 
never  by  parol  extraneous  proof  of  what  was  intended." 

Section  588: 

"All  tribunals  agree,  however,  in  aiding  the  will  by  extrinsic  proof  of  facts 
and  circumstances,  and  thereby  resolving,  if  possible,  whatever  must  otherwise 
remain  ambiguous  or  insensible  as  the  written  instrument  stands.  And  one 
can  well  appreciate  the  good  policy.  If  not  the  logic,  of  holding  in  check  that 
bold,  glaring  sort  of  testimony  which  consists  In  rough  drafts,  instructions 
for  a  will,  hearsay  declarations  of  what  the  testator  Intended,  the  scrivener's 
confessions,  and  the  like,  whose  sure  tendency  is  to  prove  too  much,  to  set  an 
oral  will  by  the  side  of  a  written  and  executed  one." 

As  indicated  by  the  authorities,  there  is  a  plain  distinction  between 
facts  and  circumstances  sometimes  permissible  to  aid  in  the  construc- 
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tion  of  an  ambiguous  will  and  the  declarations  of  the  testator  for  that 
purpose.  The  latter  are  never  received  in  evidence,  except  "to  make 
certain  the  person  or  thing  intended,  where  the  description  in  the  will 
is  insufficient  for  the  purpose" — ^a  situation  which  does  not  here 
exist.  The  unusual  diligence  and  research  of  appellants'  counsel  has 
not  been  rewarded  by  any  authority  which  justifies  the  admissibility  of 
this  letter  as  evidence. 

[3]  None  of  the  extrinsic  facts  or  circumstances  surrounding  the 
execution  of  this  will  throw  any  particular  light  on  the  testator's  inten- 
tion. Clearly  the  family  understanding  of  3ie  proper  construction  of 
the  will  cannot,  control  the  construction  which  should  be  placed  there- ' 
on  by  the  court.  Nor  do  we  find  any  element  of  estoppel  arising  from 
the  fact  that  the  plaintiff  did  not  assert  her  rights  in  the  administration 
of  the  personal  estate.  Every  other  interested  party  had  the  same 
knowledge  and  information  which  she  possessed.  She  certainly  did 
not  mislead  them.  And  her  failure  to  insist  on  the  distribution  of  the 
personalty  as  unbequeathed  assets  was  not  prejudicial,  but  distinctly 
beneficial  to  her  mother,  through  whom  Ihe  appellants  derive  the  claim 
they  here  assert. 

We  think  the  judgment  should  be  affirmed,  with  costs. 

HENRY  T.  KELLOGG  and  HINMAN,  JJ.,  concur. 

VAN  KIRK,  J.  (dissenting).  I  have  a  strong  feeling  that  Joseph 
Killip  intended  to  give  his  wife  the  fee  of  his  property,  except  in  the 
one  event  that  she  should  marry  again.  If  the  construction  of  the 
will  be  that  she  is  not  given  the  fee,  then,  in  the  event  that  she  does  not 
marry,  he  has  died  absolutely  intestate,  except  the  provision  for  the 
use  to  his  wife.  The  third  clause  of  his  will  is  a  disposing  clause  in 
the  event  only  that  his  wife  marry  again.  He  has  made  no  disposition 
of  his  property  at  the  death.of  his  wife.  Reading  the  second  and  third 
clauses  of  his  will  gives  me  this  impression :  That  he  intended  to  give 
the  fee  of  all  of  his  property  to  his  wife,  excepting  in  the  one  event  that, 
if  she  married  again,  he  would  make  another  disposition  of  it,  and  this 
was  his  thought  when  he  added  the  words,  "to  hold  and  use  so  long  as 
she  remains  my  widow,"  and  the  one  reason  for  adding  those  words. 
The  second  clause  of  his  will,  excepting  the  words,  "to  hold  and  use 
so  long  as  she  remains  i^y  widow,"  is  appropriate  to  give  a  fee ;  but  he 
had  in  mind  the  fact  that  his  wife  might  remarry.  He  had  four  small 
children.  If  she  remarried,  he  meant  to  take  care  of  these  children ; 
if  she  did  not  remarry,  then  he  meant  her  to  have  the  property  and  trust 
to  her  to  look  after  the  children.  The  words,  "to  hold  and  use  so  long 
as  she  remains  my  widow,"  were  not  added  for  the  purpose  of  limiting 
the  estate  he  had  given  her. 

'The  third  clause,  it  seems  to  me,  adds  strength  to  this  view,  because 
in  it  he  disposes  of  his  property  in  the  one  event  only  that  his  wife 
shall  marry  again.  If  she  does  not  marry  again,  he  does  not  dispose  of 
his  property  at  all,  excepting  an  inferred  life  estate  to  his  wife  (which 
he  does  not  mention).  He  has  gone  to  the  trouble  of  making  a  will  and 
dies  in  fact  .intestate.  The  fact  that  he  does  not  mention  a  life  estate 
to  his  wife,  and  the  fact  that  he  makes  no  mention  of  a  disposition  of 
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his  property  at  her  death,  seem  to  me  very  significant  Also  that 
there  is  no  residuary  clause  in  his  will  has  significance.  His  wife, 
Julia  R.  KilHp,  is  made  the  executrix,  with  George  H.  Ross ;  he  ex- 
presses the  fullest  trust  and  confidence  in  his  wife  and  Ross,  and  re- 
lieves them  from  giving  a  bond.  Evidently  the  person  first  in  his  mind 
to  provide  for  and  first  to  trust  was  his  wife.  There  is  no  suggestion 
anywhere  in  the  record  that  there  was  any  other  relation  between  him- 
self and  his  wife  than  that  of  the  most  constant  and  confident  trust  and 
affection.  In  fact,  every  suggestion,  including  the  style  of  his  letter 
to  "Kit,"  found  with  the  will,  demonstrates  this  trust  and  affection  for 
his  wife.  In  her  hands  his  property  would  be  devoted  to  the  best  in- 
terests of  his  children.  Roseboom  v.  Roseboom,  81  N.  Y.  356,  seems 
to  me  to  entirely  justify,  so  far  as  the  decision  of  another  case  can  do 
so,  this  construction  of  this  will. 

The  authorities  are  plentiful  tl;at  the  court  will  not  adopt  a  construc- 
tion of  a  will  which  involves  intestacy,  except  as  a  last  resort.  The  cir- 
cumstances, the  family  and  his  property  at  the  time  the  will  was  made 
in  1887,  uphold  this  construction.  At  this  time  his  real  estate  was  mort- 
gaged and  his  personal  property  insignificant.  His  oldest  child  was  15 
years  of  age  and  his  youngest  7.  The  income  of  his  property  at  that 
time  could  not  possibly  have  supported  these  five  persons,  the  sole 
object  of  his  care  and  affection,  and,  excepting  that  she  should  marry 
again,  and  thus  presumably  have  support  from  another,  while  his 
children  would  be  without  a  father,  he  intended  that  the  wife  should 
have  his  property,  and  that  she,  not  he,  would  dispose  of  it  in  the  inter- 
est of  the  children. 

In  construing  a  contract,  the  construction  put  upon  it  by  the  parties 
is  considered  most  instructive  in  determining  the  intent  at  the  time  the 
contract  was  made.  In  construing  a  will,  this  construction  should  not 
have  the  same  force  probably;  but  it  is  very  significant  that  all  the 
members  of  this  family,  who  were  in  constant  daily  communication 
with  the  father  and  mother,  should  have  for  so  many  years  accepted 
the  interpretation  above  suggested,  and  that  in  the  Surrogate's  Court 
it  has  been  adopted,  and  the  personal  estate  distributed  and  the  transfer 
taxes  assessed  in  harmony  with  it.  The  atmosphere  and  intimacies  of 
the  home  had  very  plainly  given  to  each  member  of  the  family  this 
impression.  Apparently  the  one  person  who  did  not  get  this  im- 
pression was  the  husband  of  the  plaintiff,  who  was  a  late  comer  into 
the  family.  In  May,  1912,  the  will  was  proved,  and  a  few  months 
thereafter  his  widow  made  her  will.  Since  that  date  to  the  time  of  her 
death  she  has  managed  the  property  as  if  she  were  the  owner,  every 
one  consenting,  until  this  controversy  arose  after  Mrs.  Killip's  death. 
If  the  construction  the  plaintiff  contends  for  should  be  given  to  this 
will,  many  of  the  acts  of  the  widow  in  the  use  and  disposition  of  prop- 
erty were  mistaken  and  unjustified ;  she  gave  some  personal  property 
to  daughters,  Clara  and  Mary,  and  sold  shares  in  the  laundering  com- 
pany, ^ing  5  per  cent,  notes  in  consideration  therefor.  There  is  no 
trust  created  in  the  will,  no  instructions  as  to  investments  or  reinvest- 
ments, no  instruction  as  to  income,  excepting  as  found  in  the  words,  "to 
use  so  long  as  she  remains  my  widow." 
It.  does  not  seem  necessary  to  me  to  hold  that  the  words,  "to  hold 


Digitized  by 


Google 


468  195  NEW  YOBK  SUPPLBMBNT  (Sup.  Ct. 

and  use  so  long  as  she  remains  my  widow/'  is  a  dause  qualifying  the 
preceding  words,  which  are  sufficient  for  an  absolute  fee,  and  in  con- 
nection with  the  next  clause  of  the  will,  as  above  suggested,  it  seems 
to  me  fairly  plain  that  he  did  not  intend  therd)y  to  destroy  the  former 
absolute  gift  and  devise.  I  think  the  devise  and  bequest  created  a  de- 
feasible fee  simple  in  the  widow,  determinable  on  her  remarriage  only, 
and,  in  the  absence  of  that  event,  her  title  remains  absolute. 
The  judgment  should  be  reversed. 

KILEY,  J.,  concurs. 


LEEDS  V.  JOYCE. 

(Supreme  Ck>nrt,  Appellate  DlTlBlon,  First  Department    July  14,  1922.) 

1.  Marriage  ^s»60(7)— EvMeneo  bald  to  Jastlfy  fliding  In  aaavlmont  salt  that 

plaintiff  dlsoovered  Invalidity  of  marriage  before  montb  in  whioh  bo  left  de- 
fendant. 

In  an  action  to  annul  a  marriage  on  the  ground  that  defendant  wife's 
former  marriage  had  not  been  annulled  or  dissolved,  evidence  held  to 
justify  a  finding  that  plaintiff  discovered  his  marriage  was  not  valid 
prior  to  the'  month  in  which  he  left  defendant,  but  after  the  impediment 
to  marriage  had  been  removed  by  divorce. 

2.  Marriage  «=»60(7)— Evidenoe  held  to  Instify  finding  that  parties  agreed  te  oon- 

tinue  living  as  iiusband  and  wife  after  learning  of  wife's  absolute  divorce. 

In  an  action  to  annul  a  marriage  on  the  ground  that  defendant  wife's 
former  marriage  had  not  been  annulled  or  dissolved,  undisputed  evidence 
that  the  parties,  after  full  knowledge  of  all  the  facts,  held  themselves 
out  as  lawfully  married,  Tield  to  Justify  a  finding  that^  after  they  knew 
the  impediment  to  their  marriage  had  been  removed  by  an  absolute  di- 
vorce, they  agreed  to  continue  living  as  man  and  wife,  thereby  validating 
the  marriage  as  a  common-law  marriage. 

3.  Appeal  and  error  ^=s>l  122(1)— Appellate  Division,  on  afllrming  Judgment,  will 

make  appropriate  findings,  where  not  made  below. 

In  an  annulment  suit,  where  the  Special  Term,  whldi  dismissed  the 
complaint,  made  no  express  findings  as  to  the  existence  of  a  common-law 
marriage,  the  Appellate  Division,  on  affirming  the  judgment  on  such 
ground,  wtil  make  appropriate  findings. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  S.  Leeds  against  Mary  E.  Joyce  (or  Freedley), 
also  known  as  May  E.  Joyce  and  May  J.  Leeds.  From  a  judgment 
dismissing  the  complaint,  and  an  order  granting  leave,  on  certain  con- 
ditions, to  serve  an  amended  answer,  plaintiff  appeals.    Affirmed. 

See,  also,  200  App.  Div.  126,  192  N.  Y.  Supp.  642. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Frayer,  Alden  &  Ehrhardt,  of  New  York  City  (Eugene  Frayer,  of 
New  York  City,  of  counsel),  for  appellant 

H.  L.  Schaefer,  of  New  York  City  (Jacob  J.  Aronson,  of  New  York 
City,  of  counsel),  for  respondent. 
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GREENBAUM,  J.  The  action  was  brought  for  the  annuhncnt  of 
the  marriage  entered  into  between  the  parties  on  the  14th  day  of  March, 
1911,  at  Nashua,  N.  H.  The  theory  of  the  complaint  is  that  the  de- 
fendant had  been  married  to  one  Freedley  prior  to  the  time  of  her 
marriage  with  the  plaintiff,  and  that  at  that  time  Freedley  was  alive, 
and  that  his  marriage  with  the  defendant  had  not  then  been  annulled 
or  dissolved.  An  order  was  entered  submitting  two  questions  for 
trial  by  jury,  which  were  thereafter  duly  tried,  and  which  read  as 
follows : 

'*(!)  Was  Lcyois  E.  Freedley,  between  whom  and  tbe  defendant  a  marriage 
contract  was  entered  into  at  Brookline,  Mass.,  on  or  abont  Angnst  2,  1904,  liv- 
ing at  tbe  time  of  tbe  defendant's  marriage  to  the  plaintiff  on  March  14,  1911? 

"(2)  If  said  Freedley  were  alive  on  March  14, 1911,  bad  bis  marriage  to  tbe 
defendant  been  annnUed  or  dissolved  prior  thereto?" 

The  juiy  answered  the  first  question  in  the  affirmative,  and  the  sec- 
ond question  in  the  negative.  The  case  was  thereafter  brought  on  at 
Special  Term  for  the  completion  of  the  trial,  and  the  defendant  then 
moved  in  open  court  for  leave  to  amend  the  answer,  so  as  to  set  up 
an  affirmative  defense  of  a  common-law  marriage  between  the  par- 
ties. The  motion  was  denied,  but  a  mistrial  was  declared,  and  leave 
given  defendant  to  renew  her  motion  at  Special  Term,  Part  I.  The 
motion  to  amend  was  .thereafter  granted,  upon  condition  that  the  de- 
fendant pay  to  the  plaintiflf  a  bill  of  costs  to  be  taxed,  with  which  the 
defendant  duly  complied,  and  upon  the  condition  that  the  verdict  of 
the  jury  on  the  issues  theretofore  submitted  to  them  stand,  with  the 
same  effect  as  if  no  amended  answer  had  been  served,  and  that  no 
retrial  of  said  issues  will  be  asked. 

We  find  no  convincing  reason  for  disturbing  the  order  allowing  the 
amendment.  The  testimony  conclusively  •establishes  that  the  plain- 
tiflf was  fully  cognizant  of  all  the  facts  and  circumstances  in  connec- 
tion with  the  defendant's  first  marriage  and  her  divorce  from  her 
former  husband.  Indeed,  the  evidence  was  that  the  plaintiflf  actively 
participated  in  assisting  defendant  to  procure  the  divorce  from  her 
former  husband.  One  Connelly,  a  Boston  attorney,  testified  that  he 
met  the  plaintiff  for  the  first  time  at  his  office  in  Boston  in  the  year 
J910  or  1911,  accompanied  by  the  defendant,  and  then  and  there  had 
a  conversation  with  the  parties  concerning  the  divorce  action  which  the 
defendant  had  brought  against  her  former  husband,  in  which  she  said 
that  she  was  dissatisfied  with  her  former  attorney,  because  he  was  too 
slow  in  pushing  the  case  to  trial ;  that  he  then  and  there  telephoned  to 
the  former  attorney,  who  said  that  he  was  willing  to  withdraw  from 
the  case;  and  that  he  (Connelly)  was  then  retained  and  was  given  a 
retainer  fee.  He  further  testified  that  the  trial  of  the  divorce  action 
occurred  on  March  13,  1911,  and  a  decree  nisi  was  granted  in  behalf 
of  the  defendant  (plaintiff  in  that  case)  and  entered;  that  after  the 
trial  he  had  a  conversation  with  the  plaintiff  over  the  telephone,  and 
asked  him  to  come  to  the  courthouse,  which  he  did;  that  plaintiff 
was  then  told  by  defendant,  in  the  presence  of  the  witness  and  of  the 
defendant's  mother,  that  the  divorce  had  been  granted ;  that  defendant 
asked  plaintiff  for  some  money,  which  was  due  Mr. 'Connelly ;  and  that 
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he  gave  her  the  money,  which  she  turned  over  to  the  attorney.    He  fur- 
ther testified  as  follows: 

''I  cannot  say  Just  wbo  asked  the  question,  but  I  was  asked  when  they  could 
get  married,  and  I  told  them  this  divorce  would  become  absolute  within  six 
months,  unless  for  good  and  sufficient  reason  a  Judge  would  set  the  whole 
affair  aside.  Mr.  Leeds  then  asked  roe  whether  or  not  they  could  get  married 
In  New  Hampshire.  I  would  not  advise  them  either  way  on  that  He  said 
that  he  had  been  told  by  somebody  it  could  he  done." 

As  a  matter  of  fact  the  parties  were  married  at  Nashua,  N.  H., 
by  a  justice  of  the  peace,  on  March  14,  1911.  On  their  return  from  a 
trip  to  Europe  in  the  fall  of  that  year,  defendant  told  the  plaintiff  that 
Mr.  Connelly,  her  attorney,  had  called  her  up  and  told  her  that  the 
divorce  in  the  Freedley  case  had  been  made  final  and  absolute,  and  that 
the  decree  had  been  signed,  and  that  he  had  advised  her  to  marry  plain- 
tiff over  again,  to  which  the  plaintiff  answered: 

''Why,  you  are  already  my  wife,  and  I  am  your  husband." 

The  parties  thereafter  uninterruptedly  lived  together  in  Staten  Island 
for  about  three  years,  where  defendant  was  always  introduced  as 
plaintiff's  wife.  They  then  moved  to  Convent  avenue.  New  York  City, 
where  they  lived  together  as  husband  and  wife  for  four  years  in  a 
leased  apartment.  After  leaving  their  Convent  avenue  abode,  the  par- 
ties moved  to  Rutherford,  N.  J.,  where  plaintiff  purchased  a  house, 
and  put  the  title  thereto  in  his  wife's  name.  They  lived  in  Rutherford 
as  husband  and  wife  continuously  up  to  October  15,  1919,  and  on  the 
morning  of  that  date  plaintiff  left  the  defendant.  The  issue  of  the 
marriage  is  a  girl,  bom  September  13,  1917,  almost  six  years  after  the 
impediment  to  their  marriage  was  removed. 

[1]  Plaintiff  testified  that  he  discovered  his  marriage  was  not  valid 
in  October,  1919,  but  the  trial  court  was  justified  in  finding  that  such 
was  not  the  fact.  In  Tracy  v.  Frey,  95  App.  Div.  579,  583,  88  N.  Y. 
Supp.  874,  876,  the  court  said : 

"In  the  absence  of  proof,  the  presumption  Is  of  marriage  arising  out  of  co> 
habitation  In  the  apparent  relation  of  husband  and  wife,  of  the  innocent  and 
lawful  character  of  such  relationship,  and  of  the  legitimacy  Of  children  which 
are  the  fruit  of  such  a  union." 

In  Taylor  v.  Taylor,  63  App.  Div.  231,  71  N.  Y.  Supp.  411,  413,  Mr. 
Justice  Laughlin,  writing,  says : 

"In  a  case  like  this,  where  the  Intercourse  between  the  parties  originated  in 
the  honest  belief  that  they  were  man  and  wife,  evidence  of  less  probative  force 
should  be  accepted  to  establish  a  new  marriage  contract  after  the  only  ob- 
stacle to  the  validity  of  the  former  marriage  was  removed." 

In  Campbell  v.  Campbell,  L.  R-  1  Scotch  &  Divorce  App.  Cas.  182, 
the  facts  were  that  Campbell  eloped  with  the  wife  of  one  Ludlow  and 
lived  with  her  until  his  death  in  1806.  In  the  meantime  Ludlow  had 
died  in  1784.  The  question  was  whether  Campbell  was  married  to 
the  woman  between  1784  and  1788,  when  she  bore  a  child  to  CampbdL 
Referring  to  the  contention  that,  because  the  relations  of  the  parties 
were  originally  evil  and  must  be  deemed  to  have  continued  so,  Lord 
Westbury  said: 
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"I  shoald  uodonbtedly  opiiose  to  that  another,  and,  1  thfnk,  a  sonnder,  mle 
and  principle  of  law,  namely,  tbat  yon  mnst  infer  the  consent  to  have  been 
given  the  first  moment  when  you  find  the  parties  able  to  enter  into  the  con- 
tract. The  conclusion,  therefore,  that  I  derive,  and  which,  unquestionably,  is 
consistent  with  the  language  of  the  cases  which  have  been  referred  to,  is  that 
the  consent  between  these  parties  was  given,  and  the  uKirriage,  therefore,  lit 
theory  of  law,  took  place,  at  the  time  when,  by  the  death  of  the^st  husband, 
they  became  competent  to  enter  into  the  contract" 

Lord  Cranworth  said : 

"We  ought  to  infer,  after  their  deaths,  that  at  some  time  during  the  long 
period  during  which  they  lived  together,  and  in  some  manner,  however  in- 
formal, they  did  that  which  they  could  do  without  any  difficulty,  viz.  enter  into 
an  agreement  to  be  and  become  married  persons,  and  so  to  acquire  for  them- 
selves and  their  children  the  status  which  the  evidence  satisfied  me  they  wish- 
ed to  enjoy." 

In  the  matter  of  Wells,  123  App.  Div.  79,  108  N.  Y.  Stipp.  164,  af- 
firmed 194  N.  Y.  548,  at  page  85  of  123  App.  Div.,  at  page  168  of  108 
N.  Y.  Supp.,  the  court  says : 

"It  seems  to  me,  in  view  of  the  decisions  and  authorities  which  have  been  re- 
ferred to  that  the  rule  out^ht  to  be  that  'where  one  person  is  free  to  enter 
into  the  matrimonial  relation,  and  does  so  in  good  faith,  but  the  other  party  is 
incapable  of  entering  into  such  relation  because  of  a  former  wife  or  husband 
living,  or  other  impediment,  when  such  impediment  is  removed,  if  the  parties 
continue  matrimonial  cohabitation,  continue  to  introduce  and  recognize  each 
other  as  husband  and  wife,  and  are  so  recognized  by  their  relatives,  friends, 
and  by  society,  it  ought  to  be  held  that  from  such  moment  they  are  actually 
husband  and  wife,  ihsd  that  under  such  circumstances  it  is  of  no  Importance 
that  a  formal  agreement  to  live  together  as  husband  and  wife  was  not  entered 
into,  or  that  either  did  not  know  that  the  impediment  to  such  an  agreement 
had  been  removed  when  in  fact  it  has  been  so  removed,  and  both  parties  were 
competent  to  enter  into  the  matrimonial  state." 

In  1  Bishop  on  Marriage,  Divorce,  and  Separation,  §  970,  the  author 
says: 

"If  the  parties  desire  marriage,  and  do  what  they  can  to  render  their  union 
matrimonial,  yet  one  of  them  is  under  a  disability,  as  where  there  is  a  prior 
marriage  undissolved,  their  cohabitation,  thus  matrimonially,  will  In  matter 
of  law  make  them  husband  and  wife  from  the  moment  when  the  disability  is 
removed ;  and  it  is  immaterial  whether  they  knew  of  its  existence,  or  its  re- 
moval or  not,  nor  is  this  a  question  of  evidence." 

An  interesting  case  on  this  subject  is  Travers  v.  Reinhardt,  205 
U.  S.  423,  27  Sup.  Ct.  563,  51  L.  Ed.  865,  in  which  many  authorities 
are  collated  and  considered.  At  page  440  of  205  U.  S.,  at  page  569  of 
27  Sup.  Ct.  (51  L.  Ed.  865),  referring  to  the  case  before  it,  the  court 
said : 

"We  are  of  opinion  that,  even  if  the  alleged  marriage  would  have  been  re- 
garded as  invalid  in  Virginia  for  want  of  license,  had  the  parties  remained 
there,  and  Invalid  in  Maryland  for  want  of  a  religious  ceremony,  had  they 
remained  in  that  state,  it  was  to  be  deemed  a  valid  marriage  in  New  Jersey 
after  James  Travers  and  the  woman  Sophia,  as  husband  and  wife,  took  up 
their  permanent  residence  there  and  lived  together  in  that  relation,  contin- 
uously, in  good  faith,  and  openly,  up  to  the  death  of  Traverse-being  regarded 
by  themselves  and  in  the  community  as  husband  and  wife.  Their  conduct 
towards  each  other  in  the  eye  of  the  public,  while  in  New  Jersey,  taken  in 
connection  with  their  previous  association,  was  equivalent,  in  law,  to  a  decla< 
ration  by  each  that  they  did,  and  during  their  joint  Uves  were  to,  occupy  the 
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relation  of  husband  and  wife.  Such  a  declaration  was  as  effective  to  establlsb 
the  status  of  marriage  in  New  Jersey  as  If  It  had.been  made  In  words  of  the 
present  tense  after  they  became  domiciled  in  that  state." 

Citations  of  many  authorities  in  consonance  with  the  foregoing 
views  will  be  found  in  Applegate  v.  Applegate,  118  Misc.  Rep.  359, 
193  N.  Y.  Supp.  494. 

[2]  There  is  no  room  for  doubt  upon  the  undisputed  evidence  that 
the  parties,  after  full  knowledge  of  all  the  facts,  regarded  themselves 
and  held  themselves  out  to  be  a  lawful  married  couple.  This  jus- 
tifies us  in  finding  that  the  parties,  after  they  knew  the  impediment  to 
their  marriage  had  been  removed,  deliberately  agreed  to  continue  living 
as  man  and  wife,  and  therefore  the  marriage  may  be  treated  as  val- 
idated as  a  common-law  marriage. 

[3]  The  Special  Term  has  made  no  express  finding  as  to 'the  exist- 
ence of  a  common-law  marriage.  Appropriate  findings  in  accordance 
with  the  conclusions  reached  will  be  made  by  this  court. 

The  judgment  and  order  are  affirmed,  with  costs  to  respondent.  Set- 
tle order  and  additional  findings  on  notice.    All  concur. 


(202  App.  DiY.  421) 

WULFSOHN   et  al.   v.   RUSSIAN   SOCIALIST   FEDERATED  SOVIET    RE- 

PUBLIC. 

(Supreme  Ck>urt,  AppeUate  Division,  Second  Department.    July  21,  1022.) 

1.  Appeal  and  error  ^s»863— Attachment  stands,  unless  complaint  and  affldavita 

hiolcate  plaintiff's  ultimate  failure. 

On  appeal  from  an  order  denying  a  motion  to  dismiss  the  complaint  and 
vacate  an  attachment,  the  attachment  will  stand,  unless  the  complaint  and 
affidavits  clearly  indicate  that  plaintiffs  must  ultimately  fail. 

2.  International  Istw  ^=»IO»Every  scvereign  state  bound  to  respect  sovereignly  of 

others. 

Every  sovereign  state  is  bound  to  respect  the  sovereignty  of  every  other 
sovereign  state,  and  the  courts  of  one  country  will  not  sit  in  Judgment  on 
the  »acts  of  the  government  of  another  done  within  its  own  territory. 

3.  International  law  €=:»4— New  state  does  not  require  reoognitlcn  of  others  to 

confirm  Internal  sovereignty. 

A  new  state  does  not  require  recognition  of  other  states  to  confirm  its 
internal  sovereignty.  So  long  as  it  confines  its  actions  to  its  citizens  and 
to  the  limits  of  its  own  territory,  it  may  dispense  with  such  recognition ; 
but,  if  it  desires  to  enter  the  society  of  nations,  recognition  becomes 
necessary  to  entitle  it  to  participation. 

4.  International  law  (e=>IO— Immunity  M  foreign  government  from  suit  based  on 

International  comity. 

The  right  of  immunity  of  a  foreign  government  from  suit  is  not  based  on 
absolute  right  by  virtue  of  its  sovereignty,  but  on  international  comity. 

5.  Evidence  <d=s»26— Common  knowledge  that  Russian  Republic  Is  de  facto  gov- 

ernment. 

It  is  a  matter  of  common  knowledge  that  the  Russian  Socialist  Federat- 
ed Soviet  Republic,  though  not  recognized  by  our  government,  is  de  facto, 
at  least,  the  existing  government  of  Russia,  so  as  to  represent  in  fact  the 
sovereignty  of  the  nation. 
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6.  InternaMnal  law  «=9l(K-UnrMooniz«tf  gev^rnmenf  not  antRM  to  laimuni* 

ties  aeoordod  rooogaizei  goveninieBta. 

A  de  facto  government,  unrecognized  and  unacknowledged,  la  not  en- 
titled to  the  Umnunitiea  accorded  to  recognized  goyemmenta. 

7.  laternatlonal  law  ^=s>IO— Unrecognized  forelon  government  may  be  sued  In 

our  ooorts. 

An  unrecognized  foreiifii  government  la  a  foreign  corporation  aggr^ate, 
and,  like  a  foreign  corporation  which  haa  failed  to  comply  with  the  re- 
quiranenta  of  the  General  Ck>rporation  Law  and  Tax  Law,  it  cannot  sue, 
hut  may  be  sued,  in  our  courts. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Max  Wulfsohn  and  others  against  the  Russian  Socialist 
Federated  Soviet  Republic.  From  an  order  of  the  Special  Term,  de- 
nying its  motion  to  vacate  an  attachment  and  to  dismiss  the  complaint, 
■defendant  appeals.    Affirmed. 

See,  also,  118  Misc.  Rep.  28,  192  N.  Y.  Supp.  282. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  YOUNG,  JJ. 

Osmond  K.  Fraenkel,  of  New  York  City  (Charles  Recht,  of  New 
York  City,  on  the  brief),  for  appellant. 

'  Otto  C.  Sommerich,  of  New  York  City  (Maxwell  C.  Katz,  of  New 
York  City,  on  the  brief),  for  respondents. 

RJCH,  J.  This  appeal  is  from  an  order  of  the  Westchester  Spe- 
cial Term,  denying  defendant's  motion  to  dismiss  the  complaint  and 
vacate  an  attachment  in  an  actipn  brought  to  recover  damages  for  the 
seizure  of  a  quantity  of  furs  belonging  to  plaintiffs  at  Yakutsk,  Siberia, 
on  June  25,  1920.  It  is  shown  that  on  that  day  the  defendant  seized 
and  converted  to  its  own  use  furs  belonging  to  the  plaintiffs  of  the  value 
of  $127,935.75. 

[1]  We  are  not  concerned  with  the  merits  of  the  action  upon  this 
appeal,  and  the  attachment  will  be  held  unless  the  complaint  and  affi- 
davits clearly  indicate  that  the  plaintiffs  must  ultimately  fail.  Jones  v. 
Hygienic  Soap  Granulator  Co.,  110  App.  Div.  331-334,  97  N.  Y.  Supp. 
ICN-.  This  is  not  made  to  appear.  There  was  sufficient  evidence  to 
warrant  the  issuance  of  the  attachment,  and  the  sole  questions  for  de- 
termination relate  to  the  appellant's  contention  that  it  is  a  sovereign 
stBtt  and,  as  such,  immune  from  suit  in  the  courts  of  this  state,  and, 
if  not  a  sovereign  state,  that  there  is  not  such  an  entity  before  the  court 
as  may  be  made  a  party  defendant  Respondents  seek  to  sustain  the 
attachment  on  the  theory  that,  as  immunity  of  a  sovereign  state  from 
suit  is  dependent  upon  international  comity,  defendant,  not  being  rec- 
ognized by  the  government  of  the  United  States,  is  not  entitled  to  im- 
munity. The  attachment  is  sought  to  be  sustained  on  the  theory  that 
defendant,  as  an  unrecognized  foreign  government,  may  be  deemed  a 
foreign  corporation  for  the  purpose.  Section  3343,  subdivision  18, 
Code  of  Civil  Procedure ;  C.  P.  A.  §  7,  subd.  7. 

[2, 3]  I  assent  to  the  proposition  that  every  sovereign  state  is  bound 
to  respect  the  independence  of  every  other  sovereign  state,  and  the 
courts  of  one  countiy  will  not  sit  in  judgment  on  the  acts  of  the  gov- . 
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emment  of  another  done  within  its  own  territory.  Underhill  v.  Her- 
nandez, 168  U.  S.  250,  252,  18  Sup.  Ct.  83,  42  L.  Ed.  456;  Oetjen 
V.  Central  Leather  Co.,  246  U.  S.  297,  303,  38  Sup.  Ct.  369,  62  L.  Ed. 
726.  A  new  state  springing  into  existence  does  not  require  the  recog- 
nition of  other  states^  to  confirm  its  internal  sovereignty ;  so  long  as  it 
confines  its  action  to  its  own  citizens,  and  to  the  limits  of  .its  own  ter- 
ritory, it  may  dispense  with  such  recognition ;  but  if  it  desires  to  eijter 
into  the  society  of  nations,  all  the  members  of  which  recognize  rights 
to  which  they  are  mutually  entitled  and  duties  which  they  may  be  called 
upon  reciprocally  to  fulfill,  such  recognition  becpmes  essentially  neces- 
sary to  the  complete  participation  of  die  new  state  in  all  the  advantages 
of  this  society.  Every  other  state  is  at  liberty  to  grant  or  refuse  recog- 
nition, and  until  such  recognition  becomes  universal  on  the  part  of  other 
states  the  new  state  becomes  entitled  to  the  exercise  of  its  external 
sovereignty  as  to  those  of  the  states  only  by  whom  that  sovereignty  has 
been  recognized,  Lawrence's  Wheaton  on  International  L^w  (2d  Am. 
Ed.)  39. 

[4]  So  the  right  of  immunity  of  a  foreign,  government  from  suit 
is  not  based  upon  absolute  right  by  virtue  of  its  sovereignty,  but  upon 
international  comity.  The  Schooner  Exchange  v.  MTaddon,  7  Cranch, 
116,  3  L.  Ed.  287;  The  Santissima  Trinidad  and  The  St.  Andre,  7 
Wheat.  283,  352,  353,  5  L.  Ed.  451 ;  The  Johnson  Lighterage  Co..  No. 
24  (D.  C.)  231  Fed.  365,  368.  The  principle  is  stated  in  The  Parlement 
Beige,  L.  R.  (1880)  5  P.  D.  197-217: 

"We  are  of  opinion  that  the  proposition  deduced  from  the  earlier  cases  in 
an  earlier  part  of ^  this  Judgment  is  the  correct  exposition  of  the  law  of  na- 
tions, viz.  that  as' a  consequence  of  the  absolute  Independence  of  every  sav- 
ereig:n  authority  and  of  the  international  comity  which  induces  every  sover- 
eign state  to  respect  the  independence  of  every  other  sovereign  state,  each 
and  every  one  declines  to  exercise  by  means  of  any  of  its  courts,  any  of  its 
territorial  jurisdiction  over  the  person  of  any  sovereign  or  ambassador  of  any 
other  state,  or  over  the  public  property  of  any  state  which  is  destined  to  its 
public  use,  or  over  the  property  of  any  ambassador,  though  such  sovereign, 
ambassador  or  property  be  within  its  territory,  and  therefore,  but  for  the 
common  agreement,  subject  to  its  Jurisdiction." 

The  defendant  has  not  been  recognized  by  the  government  of  the 
United  States,  and  for  this  reason  has  already  been  denied  the  right 
to  maintain  an  action  in  our  courts.  Russian  Socialist  Federated  Soviet 
Republic  v.  Cibrario,  198  App.  Div.  869,  191  N.  Y.  Supp.  543.  For  the 
same  reason,  it  likewise  is  not  entitled  to  immunity  from  suit.  But  this 
conclusion,  argues  the  learned  counsel  for  the  appellant,  removes  the 
defendant  from  the  category  of  legal  entities  capable  of  being  made  a 
party  defendant.  The  conclusion  that  it  may  not  be  regarded  as  an 
entity  for  the  purpose  of  enforcing  responsibility  for  its  wrongs  against 
our  citizens  does  not  necessarily  flow  from  the  fact  of  nonrecognition 
and  the  denial  of  the  right  to  sue  in  our  courts.  Thus  an  individual 
sovereign  as  to  public  mattA-s  sues  in-  a  foreign  jurisdiction  as  a  for- 
eign corporation  sole.  King  of  Spain  v.  Hullett,  7  Bligh,  359-388. 
In  Emperor  of  Austria  v.  Day  and  Kossuth.  3  De  Gex,  F.  &  J.  217, 
222,  223,  the  Lord  Chancellor  said: 

"What  is  meant  by  the  dictum  that  he  [a  foreign  sovereign]  can  sue  in  thia 
oonntry?    It  cannot  mean  merely  that  he  can  sue  for  injuries  affecting  hia  own 


Digitized  by 


Google 


Sup.  Ct.)      WULPSOHN  V.  RU8SUN  SOCIALIST  FED.  SOV.  BBPUBLIO        475 

(196  N.T.8.) 

property  or  person,  for  If  he  were  a  private  individual  he  conld  sue  in  respect 
of  them,  and  nobody  conld  contend  that  his  being  a  sovereign  would  deprive 
him  of  the  power  to  do  so.  The  rnle  therefore  must  mean  that  he  can  sue  as 
a  corporation  In  respect  of  the  rights  of  the  country  which  he  governs.  •  •  • 
Each  nation  must  have  a  head  by  which  it  is  represented  in  foreifoi  countries, 
otherwise  it  would  have  no  means  of  asserting  abroad  civil  rights  belonging 
to  it  in  its  corporate  capacity,  or  belonging  to  the  mass  of  Its  subjects." 

The  United  States  has  been  referred  to  as  a  body  politic  and  cor- 
porate (Matter  of  Merriam,  141  N.  Y.  479,  36  N.  E.  505),  a  purely 
political  or  governmental  corporation  (United  States  v.  Perkins,  163 
U.  S.  625,  631,  16  Sup.  Ct.  1073,  41  L.  Ed.  287;  14  Corpus  Juris, 
73) ;  the  states  of  the  Union  have  been  held  to  be  corporations  which 
may  sue  (Delafield  v.  State  of  Illinois,  2  Hill,  159;  State  of  Indiana 
V.  Woram,  6  Hill,  33,  40  Am.  Dec.  378) ;  and  the  defendant  has  been 
held  to  be  a  foreign  corporation  (Wulf sohn  v.  Russian  Socialist  Fed- 
erated Soviet,  118  Misc.  Rep.  28,  192  N.  Y.  Supp.  252).  It  has  been 
settled  (Republic  of  Mexico  v.  Do  Arrangots,  11  How.  Pr.  1,  affirmed'. 
Republic  of  Mexico  v.  De  Arangoiz,  5  Duer,  634)  that  a  foreign  gov- 
ernment may  maintain  an  action  in  the  New  York  state  courts  in  the 
name  of  the  state  as  an  aggregate  body,  and  the  modes  of  proceeding 
in  cases  of  foreign  corporations  and  of  other  states  of  the  Union  may 
be  resorted  to  for  the  regulations  of  the  practice  (State  of  Yucatan 
y.  Argumedo,  92  Misc.  Rep.  547,  157  N.  Y.  Supp.  219).  It  has  been 
said  of  a  recognized  foreign  government  (Republic  of  Honduras  v. 
Soto,  112  N.  Y.  310,  19  N.  E.  845,  2  L.  R.  A.  642,  8  Am.  St.  Rep. 
744): 

''That  such  a  being  constitutes  a  legal  entity,  capable  of  acquiring  and  en- 
joying property  and  protecting  itself  from  Injuries  thereto  In  the  courts  of 
foreign  countries,  has  long  been  recognized  and  established  In  the  tribunals 
of  dylllzed  nations." 

[5,  8]  It  is  a  matter  of  common  knowledge  that  the  defendant, 
thotigh  not  recognized  by  the  government  of  the  United  States,  is  de 
facto,  at  least,  the  existing  government  of  Russia,  *'so  as  to  represent 
in  fact  the  sovereignty  of  the  nation/*  Williams  v.  Bruffy,  96  U.  S. 
176,  185,  24  L.  Ed.  716.  But,  being  unrecognized  and  unacknowl- 
edged, it  IS  not  entitled  to  the  immunities  accorded  to  recognized  gov- 
ernments. Thus,  in  Luther  v.  Sagor,  [1921]  L.  R.  1  K.  B.  456,  re- 
versed 3  K.  B.  532,  Roche,  J.,  said  that,  as  his  government  had  not 
recognized  the  defendant  in  this  action,  he  was  "unable  to  recognize  it, 
or  to  hold  It  has  sovereignty,  or  is  able  by  decree  to  deprive  the  plain- 
tiff company  of  its  property."  On  appeal,  after  the  defendant  had  been 
recognized  by  his  majesty's  government,  Scrutton,  L.  J.,  explaining  the 
privileges  and  immunities  accdrded  on  recognition,  and  the  penalty  of 
nonrecognition,  said : 

"What  the  court  cannot  do  directly  It  cannot  In  my  view  do  indirectly.  If 
It  could  not  question  the  title  of  the  government  of  Russia  to  goods  brought  by 
that  government  to  England.  It  cannot  Indirectly  question  It  In  the  hands 
of  a  purchaser  from  that  p^overnment  by  denying  that  the  government  could 
confer  any  good  title  to  the  property.  This  immunity  follows  from  recogni- 
tion as  a  sovereign  state.  Should  there  be  any  government  which  appropriates 
other  people's  property  without  compensation,  the  remedy  appears  to  be  to  re- 
fuse to  recognize  it  as  a  sovereign  state.    Then  the  courts  could  investigate 
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the  title  without  infringliig  the  comity  of  nations.  But  it  is  impossible  to 
recognize  a  government  and  yet  claim  to  exercise  Jurisdiction  over  its  pefson 
or  property  against  its  will." 

In  the  words  of  Chief  Justice  Marshall  (United  States  v,  Percheman, 
7Pet.  51-86,  8Iv.Ed.604): 

"It  may  not  be  unworthy  of  remark,  that  it  is  very  unusual,  even  in  cases 
of  conquest,  for  the  conqueror  to  do  more  than  to  displace  the  sovereign  and 
assume  dominion  over  the  country.  The  modem  usage  of  nations,  which  has 
become  law,  would  be  violated ;  that  sense  of  Justice  and  of  right  which  is 
acknowledged  and  felt  by  the  whole  civilized  world  would  be  outrag^  if 
private  property  should  be  generally  confiscated,  and  private  rights  annulled. 
The  people  change  their  allegiance;  their  relation  to  their  ancient  soverdgn 
is  dissolved ;  but  their  relations  to  each  other,  and  their  rights  of  propcarty^ 
remain  undisturbed." 

[7]  It  is  my  opinion  that  the  defendant  is  not  entitled  to  immunity 
from  suit,  it  is  a  foreign  corporation  aggregate,  and  as  such,  for  the 
time  being  because  it  is  representing  the  people  of  Russia,  it  is  a  legal 
entity,  for  whose  acts  the  nation  is  responsible.  Like  a  foreign  corpo- 
ration which  has  failed  to  comply  with  the  requiremeats  of  the  General 
Corporation  Law  (Consol.  Laws,  c.  23)  and  the  'fax  Law  (Consol. 
Laws,  (C.  60),  it  cannot  sue  in  our  courts,  but  may  be  sued  (Howden  & 
Co.,  Inc.,  V.  American  Condenser  &  Engineering  Corp.,  194  App.  Div. 
164,  185  N.  Y.  Supp.  159,  affirmed  231  N.  Y.  627,  132  N.  E.  915). 

The  order  must  be  affirmed,  with  $10  costs  and  disbursements.  All 
concur. 


YOUNGS  V.  HERBERT  et  al. 

(Supreme  Oourt,  Appellate  Diyision,  First  Department.    July  14,  1922.) 

Deposits  In  court  ^s>8— Warrant  void  on  face  held  not  to  protect  city  chamber- 
lain making  payment  thereon  from  liability. 

Uuder  Greater  New  York  Charter,  §  197,  provldiug  that  no  money  placed 
In  the  custody  of  the  court  shall  be  surrendered  without  the  production  of 
a  properly  certified  copy  of  an  order  of  the  court,  in  whose  custody  the 
money  was  placed,  duly  made  and  entered,  directing  the  disposition, 
where  the  chamberlain  of  the  city  of  New  York  had  custody  in  the  name 
of  a  married  woman  of  a  portion  of  an  estate  to  be  held  subject  to  an 
order  of  the  court,  an  ex  parte  order,  obtained  by  the  husband  of  the 
woman  after  her  death,  without  notice  to  the  administrator  of  her  estate, 
to  pay  to  him  the  fund  in  question,  was  Yold  for  lack  of  Jurisdiction 
oyer  the  administrator,  and,  since  It  recited  the  death  of  the  woman  to 
whom  the  money  was  due,  its  defect  was  apparent  on  Its  face,  and  pay- 
ment in  accordance  therewith  afforded  no  protection  to  the  chamberlain 
in  a  suit  by  the  administrator  to  recover  the  fund. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  H.  W.  Youngs  against  Philip  Berolzheimcr,  as 
Chamberlain  of  the  City  of  New  York,  with  Walter  G.  Herbert,  as 
ancillary  administrator,  impleaded.  From  an  order  denying  the  ap- 
plication of  Walter  G.  Herbert,  ancillary  administrator  of  the  es- 
tate of  Louise  Montes,  deceased,  for  an  order  directing  Philip  'Berolz- 
heimer,  Chamberlain  of  the  City  of  New  York,  to  pay  to  him  certain 

^s>For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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sums  of  money,  he  appeals.  Order  reversed,  and  motion  for  an  order 
directing  the  City  Chamberlain  to  pay  over,  as  prayed  for  by  the  pe- 
titioner, granted 

Sec,  also,  Youngs  v.  Goodman,  199  App.  Div.  281,  192  N.  Y. 
Supp.  3. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Harry  M.  Lcwy,  of  New  York  City,  for  appellant. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Henry  J. 
Shields,  of  New  York  City,  of  counsel,  and  John  P.  O'Brien  and 
Walter  B.  Caughlan,  both  of  New  York  City,  on  the  brief),  for  re- 
spondent 

GREENBAUM,  J.  The  motion  was  predicated  upon  a  certificate 
of  the  chamberlain  of  the  city  of  New  York,  dated  January  6,  1921, 
to  the  effect  that  at  that  date  he  held  to  the  credit  of  Louise  Montes 
in  the  above-entitled  action,  the  sum  of  $1,628.99. 

The  facts  are  that  George  W.  Adams,  prior  to  1912,  died  intestate, 
seized  of  a  number  of  pieces  of  real  property  in  the  city  of  New  York, 
and  leaving  only  collateral  heirs.  Amoni;  the  defendants  in  the  par- 
tition action  which  followed  were  Harry  E.  Montes  and  Louise 
Montes,  his  wife,  who  then  wpre  and  thereafter  continued  living  sepa- 
rate and  apart.  In  the  final  judgment  Harry  E.  Montes  was  adjudged 
to  be  entitled  to  a  share  of  the  proceeds  of  said  partition  action,  name- 
ly, a  ''•/iii««  part,  less  a  gross  sum  due  his  wife  in  lieu  of  her  right 
of  dower. 

The  proceeds  of  the  partition  action  were  deposited  with  the  cham- 
berlain of  the  city  of  New  York,  to  be  held  by  him  until  the  further 
determination  and  order  of  the  court.  Pursuant  to  the  terms  of  the 
final  judgment,  Harry  E.  Montes  petitioned  the  court  to  direct  the 
chamberlain  to  pay  to  him  and  to  Louise  Montes,  his  wife,  the  re- 
spective sums  due  them  thereunder.  Thereupon,  and  on  July  22,  1912, 
an  order  was  entered  directing  the  chamberlain  of  the  city  of  New 
York  to  pay,  among  others,  as  follows :  To  Harry  E.  Montes,  $5,687.- 
76;  to  Louise  Montes,  his  wife,  $1,638.81  (sic). 

It  is  undisputed  that,  by  reason  of  the  aforementioned  order,  the 
chamberlain  paid  to  Harry  E.  Montes  the  amount  to  which  he  was 
entitled,  and  that  his  wife  never  received  the  share  apportioned  to 
her,  nor  had  she  applied  therefor.  Louise  Montes  died  in  Bergen 
county,  N.  J.,  August  6,  1920,  without  having  in  any  way  disposed 
of  her  share.  Walter  G.  Herbert,  her  brother,  was  on  January  4, 
1921,  appointed  administrator  of  her  estate  by  the  surrogate  of  Bergen 
county,  state  of  Nffw  Jersey,  and  on  March  27,  1922,  he  was  appoint- 
ed ancillary  administrator  in  the  Surrogate's  Court,  New  York 
County. 

On  January  29,  1921,  Harry  E.  Montes,  through  his  attorney,  pre- 
sented his  Verified  petition  to  Special  Term,  Part  II,  Supreme  Court, 
County  of  New  York,  and  obtained  an  ex  parte  order,  wherein  and 
whereby  the  order  of  July  22,  1912,  was  amended  by  directing  the 
chunberlain  of  the  city  of  New  York  to  pay  to  Harry  E.  Montes  the 
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sum  of  $1,623.99,  instead  of  to  Louise  Montes.  Thereupon  the  cham- 
berlain paid  the  sum  of  $1,628.99  to  Harry  E.  Montes.  On  June  20, 
1921,  Walter  G.  Herbert,  as  administrator  of  the  estate  of  Louise 
Montes,  duly  moved  at  Special  Term,  upon  notice,  for  an  order  to 
set  aside,  vacate,  and  declare  void  the  order  of  January  29,  1921.  The 
motion  was  denied,  and  on  appeal  this  court  reversed  the  order  and 
in  all  respects  granted  the  motion.  199  App.  Div.  281,  192  N.  Y. 
Supp.  3.  Leave  to  appeal  to  the  Court  of  Appeals  from  the  order  of 
reversal  was  denied,  both  by  this  court  and  the  Court  of  Appeals. 
The  opinion  of  this  court,  Dowling,  J.,  writing,  pointed  out  that  the 
court  in  the  partition  action  had  fixed  the  value  of  the  inchoate  right 
of  dower  of  Louise  Montes,  pursuant  to  section  1570  of  the  Code 
of  Civil  Procedure,  as  prayed  for  by  her  husband,  and  stated : 

"Acting  under  this  section,  tbe  court  fixed. the  proportional  value  of  the  in- 
choate right  of  dower  of  Louise  Montes  at  the  sum  of  $1,638.81  and  directed 
its  paj'ment  to  her  out  of  tbe  total  amount  awarded  to  her  husband.  That 
amount  thus  became  her  own  property,  absolutely  and  without  condition  or 
contingency.  Bartlett  v.  Van  Zandt,  4  Sandford's  Chancery  Reports,  396; 
Robinson  v,  Cazero,  138  N.  Y.  425." 

As  matter  of  fact  the  administrator  of  the  estate  of  Louise  Montes 
had  been  appointed  as  such  25  days  before  Harry  E.  Montes  applied 
for  the  ex  parte  order  authorizing  the  city  chamberlain  to  pay  over  to 
him  the  moneys  set  apart  for  his  wife,  The  administrator  was  en- 
titled to  the  possession  of  the  fund  deposited  with  the  city  chamber- 
lain in  the  name  of  the  intestate,  and  should  have  had  notice  of  the 
application  for  the  order  authorizing  the  chamberlain  to  pay  the  share 
of  Mrs.  Montes,  to  her  husband.  The  learned  Special  Term  justice 
who  denied  the  motion  under  review  relied  upon  Matter  of  McNulty, 
68  Misc.  Rep.  93,  123  N.  Y.  Supp.  1070  (affirmed  144  App.  Div.  894, 
123  N.  Y.  Supp.  1133)  and  People  ex  rel.  Morris  v.  Randall,  73  N.  Y. 
416. 

The  chamberlain  is  a  ministerial  officer,  who  is  custodian  of  moneys 
on  deposit  subject  to  the  order  of  the  court  by  virtue  of  sebtion  197 
of  the  Greater  New  York  Charter,  which  provides : 

"No  money,  security  or  other  property  which  shall  have  been  placed  In  the 
custody  of  the  court  shall  be  surrendered  without  the  production  of  a  properly 
certified  copy  of  an  order  of  the  court,  in  whose  custody  said  money,  security 
or  other  property  shall  have  been  placed,  duly  made  and  entered,  directing 
such  disposition."     (Italics  ours.) 

The  order  presented  to  the  chamberlain  was  not  "duly  made."  On 
the  face  thereof  it  appeared  that  the  party  to  whose  credit  the  moneys 
in  question  were  deposited  had  died  and  that  her  4e^l  representative 
had  not  been  given  notice  of  the  application  for  said  order. 

In  the  McNulty  Case,  supra,  it  appeared  that  the  city  chamberlain 
had  moneys  in  his  hands  which  had  been  deposited  for  the  benefit  of 
one  Catharine  McNulty,  an  infant.  Subsequently  a  petition  was  pre- 
sented to  the  court,  purporting  to  be  signed  by  Catharine  McNulty, 
the  owner  of  the  funds,  accompanied  by  affidavits  that  the  petitioner 
was  the  identical  infant  named  in  the  proceeding  in  which  the  money 
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was  paid  into  court  and  that  she  was  of  full  a^e.    Thereupon  and  on 
the  13th  day  of  May,  1904,  an  order  was  entered  by  the  court — 

''directing  tbe  cbaii\berlain  to  pay  to  Gattaariae  McNulty  or  lier  attorney  tbe 
moneys  in  his  hands  to  the  credit  of  the  petitioner." 

In  June,  1910,  one  Catharine  McNulty  Carroll  sought  to  have  the 
order  of  May  13,  1904,  vacated,  asking  for  "an  order  directing  the 
present  city  chamberlain  to  pay  to  her  all"  moneys  alleged  to  have  been 
deposited  to  her  credit  with  him  in  this  matter,  on  the  ground  that 
she  is  the  identical  person  named  as  Catharine  McNulty,  infant,  in 
this  proceeding  and  that  the  moneys  deposited  to  her  credit  have  never 
been  paid  to  her,"  alleging  that  the  signature  of  Catharine  McNulty 
affixed  to  the  petition  of  May  11,  1904,  was  not  hers,  and  that  she 
had  never  signed  any  affidavit  or  legal  document  for  the  purpose  of 
acquiring  moneys  deposited  with  the, city  chamberlain. 

The  "present  chamberlain,"  above  referred  to,  only  entered  upon 
his  duties  of  oflBce  on  January  4,  1910,  and  hence  was  not  the  cham- 
berlain who  had  received  the  money  originally  and  paid  it  out  under 
the  order  of  May  13,  1904.  It  would  have  been  sufficient  on  that 
state  of  facts  for  the  court  to  deny  the  motion,  upon  the  ground  that 
the  then  city  chamberlain  could  not  be  compelled  to  pay  out  moneys 
which  had  never  come  into  his  custody.  It  follows  that  so  much  of 
the  opinion  in  the  McNulty  Case  as  held  that  the  former  chamberlain 
was  protected  in  paying  out  the  infant's  share  under  the  order  of  May 
13,  1904,  was  purely  obiter.  » 

In  the  case  of  People  v.  Randall,  supra,  a  fund  was  on  deposit  with 
the  chamberlain  of  the  city  of  New  York  by  order  of  the  court  to  the 
.  credit  of  the  action  of  Hiler  v.  Hetterich,  for  the  benefit  of  the  plain- 
tiff, Hiler.  Thereafter  Hiler  transferred  his  interest  in  the  fund  to 
one  Haight  in  trust  to  pay  the  expenses  and  disbursements  growing 
out  of  the  trust  and  also  to  pay  certain  specified  creditors  of  Hiler. 
Haight  accepted  the  trust,  and  after  a  short  time  he  resigned  his  trust 
in  favor  of  one  Dusenbury.  Judgment  having  been  obtained  against 
Hiler  by  one  of  his  creditors,  an  execution  was  issued  against  him  and 
returned  unsatisfied,  and  thereafter  supplementary  proceedings  were 
taken  containing  the  usual  injunctive  clause  restraining  him  from 
transferring  his  ''property  or  in  any  manner  interfering  therewith  un- 
til further  order"  of  the  court.  At  the  conclusion  of  the  proceedings 
a  receiver  of  the  property  of  Hiler  was  appointed.  In  this  condition 
of  affairs  one  Randail,  who  nominally  acted  as  attorney  for  Dusen- 
bury, the  trustee,  procured  an  ex  parte  order  directing  the  chamberlain 
to  pay  said  fund  to  the  trustee.  This  order  was  obtained  by  Randall 
without  disclosing  to  the  court  the  facts  as  to  the  restraining  order 
above  mentioned  or  of  the  appointment  of  a  receiver.  The  question 
before  the  court  was  whether  the  attorney  was  subject  to  punishment 
for  contempt  of  court  for  his  conduct  in  thus  obtaining  the  order. 
In  the  course  of  its  opinion  the  court  said : 

**The  order  restraining  the  chamberlain  was  a  mere  preliminary  or  inter- 
mediate order.  It  was  not  intended  to  be,  and  could  not  be,  permanent  It 
was  in  terms  to  continue  only  'until  further  order  in  the  premises.' " 
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The  court  also  held  that  the  chamberlain  had  the  right  to  pay  the 
funds,  for  the  reason  that. the — 

"order  of  the  Court  of  Common  Pleas  of  January  7,  1874,  ordi^ring  him  to 
pay  the  fund,  is  a  suflS-cient  protection  to  him.  He  had  nothing  to  do  with  its 
procurement,  and  was  in  no  way  responsible  for  the  manner  in  which  it  was 
procured.  As  to  him  it  was  a  valid  order,  and  superseded  the  prior  restrain- 
ing order  made  by  the  same  court" 

It  is  to  be  observed  that  the  court  did  not  have  before  it  the  ques- 
tion of  the  rights  of  a  person  in  whose  behalf  the  money  was  deposit- 
ed with  the  chamberlain,  but  simply  the  question  as  to  the  effect  of 
the  order  which  relieved  the  chamberlain  from  the  prior  injunction 
which  had  been  obtained  against  him. 

The  order  of  January  29,  1921,  which  was  obtained  without  notice 
to  the  administrator  of  Louise  Montes,  recites  the  death  of  Louise 
Montes  on  August  6,  1920,  at  Hackensack,  Bergen  county,  state  of 
New  Jersey.  It  seems  to  us  that  the  court  making  the  order  of  the 
29th  of  January,  1921,  was  without  jurisdiction  so  far  as  the  admin- 
istrator was  concerned.  The  moneys  in  question  were  deposited  with 
the  city  chamberlain  in  the  name  of  and  to  the  credit  of  Louise 
Montes,  who  during  her  lifetime  was  the  owner  thereof,  and  upon 
her  death  her  interest  went  to  her  legal  representatives.  The  procure- 
ment of  the  order,  without  notice  to  her  legal  representatives  after  her 
death,  disposing  of  her  property  without  the  knowledge  or  consent 
of  her  administrator,  was  not  due  process  of  law.  The  court  did  not 
acquire  any  jurisdiction  over  the  administrator  of  the  deceased,  Louise 
Montes,  in  the  absence  of  notice  to  him,  and  hence  the  order  was  void. 

In  Day  v.  Bach,  87  N.  Y.  56,  at  page  60,  the  court,  discussing  the 
effect  of  void  and  voidable  orders,  stated : 

''There  can  be  no  doubt  of  the  general  principle  that  void  or  irregular  pro- 
cess furnishes  no  Justification  to  the  party  for  acts  done  under  it,  with  this 
limitation:  That  if  the  process  is  irregular  only,  so  that  it  is  merely  voidable, 
and  not  void,  it  must  be  set  aside  or  vacated  before  trespass  can  be  brought. 
On  the  other  hand,  it  is  equally  well  settled  that,  if  the  process  was  erroneous 
only,  it  protects  the  party  for  acts  done  under  tt  while  in  force,  and  he  may 
Justify  under  it  after  it  has  been  set  aside." 

The  opinion  also  states: 

''The  authorities  seem  to  estabUsh  these  propositions:  First,  that  a  void  writ 
or  process  furnishes  no  Justification  to  a  party,  and  he  is  liable  to  an  action 
for  what  has  been  done  under  it  at  any  time,  and  it  is  not  necessary  that  it 
should  be  set  aside  before  bringing  the  action  (Brooks  v.  Hodgkinson,  4  Hurlst. 
&  N.  712) ;  second,  if  the  writ  is  irregular  only,  and  not  absolutely  void,  as,  for 
instance,  where  an  execution  is  issued  on  a  Judgment  more  than  a  year  old, 
without  a  sci.  fa.,  no  action  lies  until  it  has  been  set  aside,  but,  when  set  a^de, 
it  ceases  to  be  a  protection  for  acts  done  under  it,  while  in  force  [citing  cases! ; 
•  third.  If  the  process  was  regularly  issued,  in  a  case  where  the  court  had  Juris- 
diction, the  party  may  Justify  what  has  been  done  under  it,  after  it  has  been 
set  aside  for  error  in  the  Judgment  or  proceeding,  and  an  action  for  false 
imprisonment,  in  case  of  arrest,  or  of  trespass  for  properly  taken  under  i^ 
will  not  Ue." 

The  order  under  which  the  chamberlain  paid  the  money  to  Harry 
Montes  vvras  void  in  its  inception  and  afforded  no  protection  to  tte 
chamberlain. 


\ 


Digitized  by 


Google 


Sup.  Ct.)  ATLANTIC,  GtJliT  A  PAOIFIO  CO,  V.  STATE  481 

iin  N.T.8.) 

It  follows  that  the  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  for  an  order  directing  the 
city  chamberlain  to  pay  over  as  prayed  for  by  the  petitioner  granted, 
with  $10  costs.    All  concur. 


(202  App.  Dlv.  40) 

ATLANTIC,  GULF  L  PACIFIC  CO.  v.  STATE. 

(Snpreme  Ck>nrt;  Appellate  Diyision,  Third  Department.    July  8,  1922.) 

1.  StatM  «3»t84— FIndlROi  nwAt  at  reqnett  oY  elalmant  against  atate,  oon- 

flfotlag  wKh  fladlaga  la  deoltlon,  entitled  to  at  maoh  oonslderatlon  aa  the 
latter  aa  appeal. 

Where  findings  of  the  Court  of  Claims  made  at  the  request  of  a  claim- 
ant against  the  state  contradicted  findings  as  contained  in  a  decision,  the 
former  findings  should  receive  as  much  consideration  as  the  latter  on 
appeal. 

2.  States  «s>t84.-Clalaiant  on  appeal  from  Conrt  of  Claiaia  held  entitled  to  the 

beneflt  of  Undinga  most  favorable  to  Itself. 

Where  findings  of  the  Court  of  Claims  made  at  the  request  of  a  claim- 
ant against  a  state  contradict  or  are  inconsistent  with  findings  contained 
in  a  decision,  claimant  was  entitled  on  appeal  to  the  benefit  of  the  findings 
most  favorable  to  itself. 

3.  States  ^=> 1 84— Findings  held  not  anfflelent  to  support  a  Jadgmoat  ditmlsslng  a 

olaim  ef  ooatraotor  against  state  for  work  on  Champlaln  Canal. 

In  claim  by  contractor  against  state  for  rebuilding  portions  of  canal,  the 
wall  of  which  fell  down  while  the  claimant  was  constructing  part  of  the 
'  canal,  findings  that  certain  walls  slid  into  the  canal  while  the  frost  was 
going  out  of  the  ground,  and  thkt  when  the  walls  collapsed  the  tempera- 
ture was  below  the  freezing  point,  and  that  the  walls  would  slough  out 
in  the  spring  unless  the  water  was  let  in  the  canal  before  the  frost  had 
an  opportunity  to  go  out,  and  that  at  the  time  of  the  collapse  of  the 
walls  water  was  In  the  canal  above  the  bottom  of  the  walls,  and  that 
the  walls  collapsed  in  part  because  of  the  removal  of  hydrostatic  pres- 
sure against  the  sides  of  the  bank,  and  that  such  pressure  had  existed  at 
the  time  of  the  coUapse  and  for  about  a  month  before  the  collapse,  are  con- 
tradictory, and  tnsufScient  to  support  a  Judgment  dismissing  the  claim. 

Appeal  from  Court  of  Claims. 

Action  by  the  Atlantic,  Gulf  &  Pacific  Company  against  the  State 
of  New  York.  From  a  judgment  dismissing  the  claim,  claimant  ap- 
peals.   Reversed,  and  a  new  trial  granted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Charles  Irvine  Oliver,  of  Albany  (Russell  H,  Robbins,  of  New  York 
City,  of  counsel,  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (Carey  D.  Davie  and  James  Gibson, 
Deputy  Attys.  Gen.,  of  counsel),  for  the  State. 

COCHRANE,  P.  J.  Claimant  under  a  contract  with  the  state 
known  as  contract  No.  25,  constructed  about  13  miles  of  the  Cham- 
plain  Canal  in  the  years  1911  and  1912.  Part  of  the  construction  con- 
sisted of  wash  walls,  the  purpose  of  which  was  to  protect  the  banks 
of  the  canal  from  the  action  of  waves  due  to  the  passage  of  boats 

<s>For  other  cases  see  same  topic  ft  KST-NUMBSR  in  all  Key-Numbered  Digests  ft  IndasM 
195N.Y.S.— 31 
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through  the  canal.  The  bottom  of  the  walls  was  about  9^  feet  above 
the  bottom  of  the  prism  of  the  canal.  Claimant  had  previously  com- 
pleted a  contract  with  the  state  known  as  contract  No.  15  for  the 
construction  of  a  lock  known  as  lock  No.  11.  The  two  contracts  re- 
lated to  work  for  the  construction  of  different  sections  of  the  canal 
which  sections  adjoined  each  other.  After  the  completion  of  the  wash 
walls,  the  contractor  diE§irod  to  drain  that  portion  of  the  canal  where 
the  work  was  proceeding  tmder  contract  No.  25,  so  that  it  might  with 
greater  facility  and  advantage  conduct  exckvations  in  the  prism  of 
the  canal.  For  that  purpose  the  contractor  on  December  18,  1911, 
opened  the  Valves  in  the  sides  of  lock  No.  11  to  permit  the  escape  of 
water.  Prior  to  doing  so  the  representatives  of  the  state  informed  the 
contractor  that  the  banks  were  "in  a  very  heavily  saturated  condition" 
and  warned  him  as  to  the  danger  to  the  wash  walls  in  lowering  the 
water  and  that  it  (the  contractor)  would  have  to  assume  all  responsi- 
bility for  daniages  which  might  occur. 

On  January  23,  1912,  claimant  requested  of  the  representatives  of 
the  state  permission  to  open  the  gates  of  lock  No.  11  "as  the  valves 
have  not  sufficient  capacity  to  take  care  of  all  the  flow  of  the  stream." 
On  January  30,  1912,  permission  was  granted  to  open  the  gates  on 
condition  that  the  claimant  execute  a  bond  indemnifying  the  state 
against  all  damages  which  might  occur  in  consequence  thereof,  which 
bond  accordingly  was  executed  by  the  claimant.  It  was  found  by  the 
court  that  practically  all  the  water  had  been  drained  from  the  canal 
through  the  lock  valves  before  the  gates  were  opened,  so  that  the  open- 
ing of  the  gates  and  the  permission  granted  therefor  by  the  state 
and  the  bond  executed  by  the  claimant  to  the  state  are  not  important 
factors  in  this  litigation.  There  is  testimony  on  the  part  of  the  claim- 
ant that  its  reason  for  desiring  the  opening  of  the  gates  was  to  take 
care  of  a  possible  surplus  of  water  in  the  event  of  a  freshet  or  unusually 
high  water.  In  December,  1911',  205.96  cubic  yards  of  wash  wall  col- 
lapsed and  slid  into  the  canal  after  the  water  was  withdrawn  there- 
from, and  on  April  12th  and  13th,  1912,  3,610.60  cubic  yards  slid  into 
the  canal.  The  claimant  under  orders  by  the  state  reconstructed  the 
wash  walls  which  had  thus  collapsed  at  an  expense  of  $6,969^1,  to  re- 
cover which  amount  this  claim  is  being  prosecuted. 

It  has  been  found  by  the  court  that  the  original  wash  walls  were 
properly  constructed  in  accordance  with  the  plans  and  specifications 
furnished  by  the  state.  The  water  was  withdrawn  from  the  canal  by 
the  contractor  for  its  accommodation,  and  to  facilitate  and  expedite  the 
execution  of  its  own  contract,  after  information  by  the  state  of  the 
possible  danger  to  the  walls  by  reason  of  such  action  and  that  respon- 
sibility for  damages  would  rest  upon  the  contractor.  If  under  these 
circumstances  the  walls  fell  because  of  the  withdrawal  of  the  water 
from  the  canal, 'undoubtedly  the  duty  of  reconstruction  rested  upon 
the  claimant.  The  claimant,  however,  contends  that  the  collapse  of 
the^  walls  was  not  due  to  the  withdrawal  of  the  water,  but  was  due  to 
improper  plans  and  specifications  furnished  by  the  state,  having  ref- 
erence to  the  character  of  the  soil  involved.  This  was  the  issue  before 
Ihe  Court  of  Claims. 
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[1,  2]  The  findings  are  confusing  and  unsatisfactory^  It  is  not 
clear  therefrom  what,  caused  the  walls  to  fall.  Numerous  findings 
were  made  at  the  request  of  the  claimant,  some  of  which  contrjidict  the 
findings  as  contained  in  the  decision*  The  former  should  receive  as 
much  consideration  as  the  latter.  In  cases  of  contradiction  or  incon- 
sistency, claimant  as  the  appellant  is  entitled  to  the  benefit  of  the  find* 
ings  most  favorable  to  itself.  Important  findings  in  the  decision  are 
as  follows :  ' 

'*2VA,  That  205.96  cubic  yards  of  wash  wall  failed  after  the  water  was 
withdrawn  from  the  canal  prior  to  January  1,  1912,  caused  by  the  removal  of 
the  water  in  front  of  it  and  8,610.60  cubic  yards  of  wash  wall  slid  into  the 
canal  in  March  and  April,  1912,  while  the  frost  was  going  out  of  the  ground. 
•    #    # 

"29.  That  the  water  could  be  drawn  gradually  during  cold  weather,  permit- 
ting the  banks  to  freeze  as  it  was  drawn,  and  the  wash  wall  would  stay  In 
pl«ice  after  the  water  was  drawn.  But  the  wash  wall  would  aluf  (sic) 
out  in  the  spring  onless  the  water  was  let  in  the  caaal  before  the  frost  had  an 
opportunity  to  go  out 

**dO.  That  the  ground  in  the  vicinity  of  this  contract  was  not  stable  enough 
to  hold  the  wash  wall  while  the  frost  was  going  in  and  out  The  frost  enter- 
ed the  unprotected  earth  slope  below  the  wash  waU.  In  the  spring  the  action 
of  the  elements  softened  the  earth  slope  and  the  pressure  of  the  wall  above 
caused  it  to  give  way.  The  heaving  of  the  frost  also  tended  to  throw  the 
wash  wall  out. 

"ai.  That  when-  a  certain  amount  of  the  material  was  relieved  of  the  frost 
It  slid  into  the  canal  on  the  plane  which  was  frozen. 

"32.  That  the  cause  of  the  failure  of  the  wash  wall  between  stations  361  and 
700,  in  Champlain  Canal  contract  No.  25,  was  the  withdrawal  of  the  water  by 
claimant  exposing  the  banlcs  of  the  canal  to  the  action  of  the  elements,  and 
removing  the  hydrostatic  pressure  against  the  sides  of  the  banks." 

[3]  In  the  findings  made  at  claimant's  request  it  appears  that  3,610.60 
cubic  yards  of  wall  slid  into  the  canal  on  April  12th  and  April  13th; 
that  on  those  days  there  was  continual  freezing  temperature,  and  that 
at  that  time  and  for  about  a  month  prior  thereto  the  water  had  been 
continuously  above  the  bottom  of  the  wash  walls.  The  theory  of  the 
state  was  that  frost  entered  the  bank  below  the  wash  walls  when 
the  water  was  removed  therefrom,  and  that  when  the  frost  went  out 
of  the  banks,  the  latter,  not  being  protected  by  the  water  pressure 
against  the  sides,  collapsed.  The  court  has  found  that  the  walls  slid 
into  the  canal  ''while  the  frost  was  going  out  of  the  ground,"  and  has 
also  found,  directly  to  the  contrary,  that  when  the  walls  collapsed  the 
temperature  was  actually  below  the  freezing  point.  It  has  found  that 
"the  wash  walls  would  siuf  (sic)  out  in  the  spring,  unless  the  water  was 
let  in  the  canal  before  the  frost  had  an  opportunity  to  go  out,"  and  it  has 
also  found  that  when  the  walls  collapsed  the  water  was  actually  in  the 
canal  above  the  bottom  of  the  walls.  It  has  found  "that,  when  a  cer- 
tain amount  of  the  material  was  relieved  of  the  frost,  it  slid  into  the 
canal  on  the  plane  which  was  frozen,"  and  at. the  same  time  it  has 
practically^found  that,  when  the  material  "slid  into  the  canal,"  it  w&s 
not  "relieved  of  the  frost,"  because  there  was  a  constant  freezing  tem- 
perature at  that  time.  It  has  found  that  the  walls  collapsed  in  part 
because  of  the  removal  of  "the  hydrostatic  pressure  against  the  sides 
of  the  banks/'  and  at  the  same  time  it  has  found  that  such  hydrostatic 
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pressure  actually  existed  at  the  time  of  and  for  about  a  month  before 
the  collapse.  These  findings  leave  us  in  such  doubt  as  to  the  actual 
cause  of  the  collapse  of  the  walls  that  we  are  unable  to  say  that  the 
judgment  dismissing  the  claim  rests  on  a  sufficiently  sure  foundation. 

There  is  evidence  tending  to  support  the  claimant's  contention  that 
the  soil  at  the  place  in  question  was  porous  and  spongy.  It  was  so 
admitted  by  the  chief  witness  for  the  state,  who  also  stated  that  in  his 
opinion  the  character  of  the  material  "had  something  to  do  with  those 
slides."  In  some  instances  the  state  changed  the  angle  of  the  slope 
of  the  walls  because  of  the  unstable  condition  of  the  earth  undemeadi, 
so  as  to  diminish  the  pressure  thereon.  Since  the  contention  of  the 
claimant  finds  some  support  in  the  evidence,  and  the  findings  fail  to 
show  that  the  contention  of  the  state  is  satisfactorily  established,  a  new 
trial  becomes  necessary. 

'  We  conclude,  therefore,  that  the  judgment  should  be  reversed  on 
the  law  and  facts,  and  a  new  trial  granted,  with  costs  to  the  aprpellant 
to  abide  the  event.  The  court  disapproves  of  findings  contained  in 
the  decision  and  numbered  21%,  29,  30,  31,  and  32.    All  concur. 


CHELSEA  EXCH.  BANK  V.  MUNOZ. 

(Supreme  Court,  Appellate  Division,  First  Department.     July  14,  1922.) 

1.  Judgment  €=»I8I— Statute  providing  for  striking  out  of  anewer  and  rendering 

of  summary  Judgment  applioable  to  answer  containing  counterelaim. 

Rules  of  Civil  Practice,  No.  113,  providing  tliat  in  certain  cases  the 
"answer"  may  be  stricken  out  and  a  summary  Judgment  rendered,  held 
applicable  to  an  answer  containing  a  counterelaim,  in  view  of  Civil 
Practice  Act,  {§  260,  261. 

2.  Judgment  (e=>i 8 i— Summary  Judgment  not  permissible,  wliere  tliere  Is  an  Issne 

of  fact. 

Under  Rules  of  Civil  Practice,  No.  113.  a  motion  for  a  summary  judg- 
ment will  not  lie  where  the  answer  contains  either  a  denial,  a  defense, 
or  a  counterclaim,  as  to  which  there  is  an  issue, of  fact  raised  by  the 
moving  and  opposing  affidavits. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Chelsea  Exchange  Bank  against  Signono  C.  Munoz. 
From  an  order  of  the  Supreme  Court  (118  Misc.  Rep.  159,  193  N. 
Y.  Supp.  535),  denying  plaintiff's  motion  under  Rules  of  Civil  Prac- 
tice, No.  113,  for  summary  judgment  for  the  sum  of  $32,500  on  two 
promissory  notes  executed  by  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Toney  A.  Hardy,  of  New  York  City  (Lamar  Hardy,  Selig  Edehnan,  and 
David  Brady,  all  of  New  York  City,  on  the  brief,  for  appellant 

Gug^enheimer,  Untermyer  &  Marshall,  of  New  York  City  (Irwin  Untermyer, 
of  New  York  CJity,  of  counsel),  for  respondent. 

GREENBAUM,  J.  The  answer  and  the  defendant's  affidavit  deny 
that  the  plaintiff  is  now  the  holder  of  the  notes  in  suit,  and  in  addition 
set  up  a  counterclaim  based  upon  an  agreement  executed  in  the  name 
of  plaintiffs  president,  under  circumstances  set  forth  in  defendant's 
affidavit,  from  which  it  may  be  inferable  that  the  president,  while  os- 
tensibly acting  as  an  individual,  acted  as  the  agent  of  the  plaintiff. 

^=>For  oUier  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digeets  ft  Indexes 

Digitized  by  L:iOOQIC 


Sup.  Ct)  CHEX8EA  BXCH.  BANK  V.  H0NOZ  486 

<195  N.T.a) 

[1]  The  first  question  presented  is  whether  rule  113  may  be  invoked 
where  the  answer  contains  a  counterclaim.  The  learned  Special  Term 
justice  ruled  that  the  rule  applied  only  to  defenses,  and  not  to  counter- 
claims. Rule  113  provides  for  the  striking  out  of  the  "answer.**  Sec- 
tion 260  of  the  Civil  Practice  Act  reads :  ^ 
"Tbe  only  {heading  on  the  part  of  tbe  defendant  l8  an  answer."* 

Section  261  reads : 

"The  answer  of  the  defendant  must  contain: 

"1.  A  general  or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief. 

"2.  A  statement  of  any  new  matter  constltnting  a  defense  or  connterdalm.** 

[2]  A  strict  reading  of  the  provisions  just  quoted  would  seem  to  jus- 
tify tiie  reasoning  that  since  the  counterclaim  is  embraced  in  an  answer, 
and  that  since  an  answer  may  be  stricken  out  under  section  113,  that 
section  is  alike  applicable  to  a  counterclaim,  and  to  a  defense.  But  this 
court  has  pointed  out  in  Dwan  v.  Massarene,  199  App.  Div.  872,  192  N. 
Y.  Supp.  577.  that  an  issue  of  fact  which  is  raised  by  the  moving  and 
opposing  affidavits  should  be  remitted  to  the  trial  for  determination  and 
not  be  summarily  decided  upon  affidavits.  At  page  879  of  199  App. 
Div.,  at  page  582  of  192  N.  Y.  Supp.,  it  is  stated: 

"The  court  is  not  anthorized  to  try  the  issue,  hat  is  to  determine  whether 
there  is  an  issue  to  be  tried.  If  there  is,  it  must  be  tried  by  a  Jury.  Plaintiff's 
affidavit  must  state  such  facts  as  are  necessary  to  estabUsh  a  good  cause  of 
action.  It  will  not  be  sufficient  if  it  verifies  only  a  portion  of  the  cause  of 
action,  leaving  out  some  essential  part  thereof.  It  must  state  the  amount 
claimed  and  his  belief  that  there  is  no  defense  to  the  action.  The  defendant 
must  show  that  he  has  a  bona  fide  defense  to  the  action,  one  which  he  may  be 
able  to  establish.  It  must  be  a  plausible  ground  of  defense,  something  fairly 
arguable  and  of  a  substantial  character.  This  he  must  show  by  affidavits  or 
other  proof.  He  cannot  shelter  himself  behind  general  or  specific  denials,  or 
denials  of  knowledge  or  information  sufficient  to  form  a  belief.  He  must  show 
that  his  denial  or  his  defense  is  not  false  and  sham,  but  interposed  in  good 
faith  and  not  for  delay.  If  he  shall  show  such  facts  as  may  be  deemed  by  the 
judge  hearing  the  motion  sufficient  to  entitle  him  to  defend,  this  court  will 
not  review  the  order,  as  we  consider  that  no  substantial  right  of  the  plaintiff 
has  be^i  violated." 

The  test  is,  as  stated  in  the  Dwan  Case,  supra :  Is  there  an  issue  of 
fact  to  be  tried  tmder  the  answer;  i,  e.,  whether  based  upon  denial,  de- 
fense or  coimterclaim?  In  England  a  rule  of  similar  effect  has  been 
in  force  for  many  years.  Order  XIV,  rule  I,  Rules  Supreme  Court 
of  1883.  A  review  of  the  decisions  of  the  English  courts  construing 
order  XIV  is  illimiinative :  . 

In  Court  v.  Sheen,  7  Times  L.  R.  556,  we  find  the  following: 

•This  case  raised  a  question  as  to  the  right  of  a  plaintiff  to  have  a  Judg- 
ment at  once  for  the  amount  of  items  of  claim  admitted ;  the  defendant  setting 
up  a  counterclaim  to  a  larger  amount.  The  plaintiff  claimed  £700  for  money 
lent,  and  it  was  stated  as  to  most  of  the  amount  that  the  checks  were  produci- 
ble. The  defendant  admitted  certain  items  to  the  amount  of  over  £100,  but  set 
up  a  counterclaim  to  a  much  larger  amount  The  judjce  at  chambers  made  an 
order  for  unconditional  leave  to  defend.    The  plaintiff  appealed. 

"Mr.  Dodd,  on  his  part,  urged  that,  under  rule  4  of  order  XIV,  when  an 
amount  was  admitted,  the  plaintiff  was  entitled  at  once  to  judgment  for  the 
amount  admitted. 
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:  "Mr.  Potilter,  for:  (he  defendant,  nxig^  that  the  amount  was  not  admitted 
unconditionally,  as  a  counterclaim  to  a  larger  amount  was  set  up. 
'  "The  court,  in  the  result,  took  that  view,  and  said  it  was  dear  that  the 
plaintiff  was  not  entitled  to  immediate  judgment  to  the  amount  admitted^  as 
it  was  only  admitted  subject  to  the  oounterdaim,  which  might  torn  out  to  be 
larger  in  amount. 
"Appeal  dismissed." 

In  Saw  V.  Hakim,  5  Times  L.  R.  72,  plaintiff  sued  on  a  check  given 
to  secure  a. loan  by  plaintiff  to  defendant.  Defendant  answered  that 
the  transaction  was  not  a  loan,  but  payment  by  plaintiff  to  defendant. 
The  facts  are  involved,  complicating  a  third  party  drawer  of  the  check 
sued  upon.    The  court  held,  per  Baron  Pollock : 

"The  general  principle  had  been  laid  down  that  if  a  fair  case  for  a  defense 
was  made  out  by  the  defendant,  unless  it  was  displaced  by  some  undoubted 
documentary  evidence,  as  an  account  showing  a  balance  due  or  a  letter  promis- 
ing to  pay,  the  defendant,  ought  to  be  allowed  to  defend.  *  *  *  It  was 
an  action  in  which  there  was  prima  facie  a  case  for  the  plaintiff,  and  prima 
fade  a  case  for  the  defense,  and  then,  as  to  facts,  the  affidavits  were  entirely 
contradictory.    •    •    •" 

'    Summary  judgment  was  not  granted.     Mansty,  J.,  concurred  and 
said : 

"He  had  the  greatest  distrust  of  affidavits  upon  disputed  questions  of  fact 
and  would  never  consent  to  try  such  questions  upon  affidavit" 

He  further  said  that  such  a  procedure  would  pervert  order  XIV. 
Summary  judgment. 

In  Sheppards  &  Co.  v.  Wilkinson  &  Jarvis,  6  Times  L.  R.  13,  an 
action  was  brought  by  a  broker  to  recover  £7,500  advanced  pursuant  to 
agreements  with  the  defendant,,  who  in  his  answer  set  up  tiiese  agree- 
ments and  alleged  breaches  thereof,  asking  damages  for  the  breach. 
The  lower  court  had  given  leave  to  the  defendant  to  defend  upon  pay- 
faig  into  court  the  f7,500,  but  the  Court  of  Appeals  in  this  decision 
modified  and  changed  the  order  as  follows : 

**The  Master  of  the  Rolls  said  that  the  rule  wMc3i  had  always  been  acted 
upon  by  this  court  in  considering  cases  under  order  XIV  was  that  the  sum- 
niary  Jurisdiction  conferred  by  that  order  must  be  used  with  great  care.  A 
defendant  ought  not  to  be  shut  out  from  defending,  unless  it  was  very  clear 
indeed  that  he  had  no  case  in  the  action  under  discussion.  There  might  be 
either  a  defense  to  the  claim  which  was  plausible  or  there  mig^t  be  a  counter- 
claim pure  and  simple.  To  shut  out  such  a  counterclaim  if  there  was  any  sub- 
stance in  it  would  be  an  autocratic  and  violent  use  of  order  XIV.  The  court 
had  no  power  to  try  such  a  counterclaim  on  such  an  application,  but  if  they 
thought  it  so  far  plausible  that  it  was  not  unreasonably  possible  for  it  to  suc- 
ceed if  brought  to  trial,  it  ought  not  to  be  excluded.  If  the  counterclaim  was 
for  a  less  sum  than  claimed,  then  judgment  might  be  signed  if  there  was  no 
real  defense  for  so  much  of  the  amount  of  the  claim  as  was  not  covered  by  the 
counterclaim;  but  if  the  counterclaim  overtopped  the  claim  and  was  really 
plausible,  then  the  rule,  which  had  been  often  acted  upon  at  chambers,  of  al- 
lowing the  defendant  to  defend  without  conditions  was  the  right  one.  There 
were,  however,  circumstances  which  might  call  on  the  court,  as  in  the  present 
case,  to  act  differently.  If  it  was  clear  that  the  claim  must  succeed,  and  there 
was  really  no  defense  to  it,  and  the  plaintiff  would  only  be  put  to  expense  in 
proving  his  claim,  then  there  ought  to  be  judgment  on  the  claim,  but  the  matp 
ter  must  be  80  dealt  with  that  defendants  who  had  a  plausible  counterclaim 
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roust  not  be  Injared.  That  coiiM  be  done  by  staying  execution  on  the  Judgment 
until  the  counterclaim  had  been  tried.  In  the  present  case  there  was  no  doubt 
that  the  iHalntiffs  were  entitled  to  this  £7,600,  and  there  was  no  real  defense 
to  their  claim,  •  •  •  they  ought  to  have  Judgment  for  that  amount  But, 
on  the  other  hand,  the  defendants  had  a  counterclaim  which  overtopped  the 
amount  claimed.  ^  *  ^  It  was  impossible  to  say  that  tliere  was  no  pros' 
pect  of  the  counterclaim  succeeding.  •  •  •  Onier  must  be  varied  by  Judg- 
ment being  entered  for  the  plaintifiTs  on  tb»  claim,  bat  esecution  must  be  stay- 
ed until  the  trial  of  the  counterclaim." 

Ford  V.  Harvey  ct  a!.,  9  Times  L.  R.  328.  On  an  appeal  flrom  an  or- 
der allowing  the  defendants  to  defend  conditionally  upon  payment  of 
the  amount  of  the  claim  into  court,  the  Queen's  Bench  Division  held 
that  this  condition  was  erroneously  imposed  as  it  wasL  sufficient  that-^ 

'•There  was  a  bona  flde  complaint  on  the  part  of  the  defendants.  •  •  • 
Whether,  or  bow  far,  those  were  well  founded,  it  was  not  necessary  to  inquire. 
It  was  enough  to  say  that  it  was  clear  that  there  was  a  bona  flde  counterclaim 
and  defense ;  and  that  very  serious  questions  might  arise  which  ought  to  go 
before  a  Jury." 

The  condition  imposed  was  set  aside. 

Anglo  Italian  Bank  v,  Davies,  38  Law  T,  197,  holds  that  summary 
judgment  will  be  awarded  the  plaintiff,  even  though  the  defendant  put 
in  a  counterclaim,  where  it  is  clear  that  the  counterclaim  was  not  con- 
nected with  the  cause  of  action,  for  "there  is  no  fairly  arguable  point  to 
be  argued  on  behalf  of  the  defendant,"  under  the  circumstances.  Hall, 
V.  C.  In  a  concurring  opinion,  Thesiger,  L.  J-,  says  that,  if  the  coun- 
terclaim were  connected  with  the  cause  of  action,  it  might  be  set  up  as 
a  defense  even  to  a  liquidated  claim  on  a  bill  of  exchange. 

The  issues  in  the  instant  case  are  discussed  in  briefs  of  counsel  cov- 
ering about  40  pages  each  upon  two  questions  of  law :  ( 1 )  Whether 
the  contract  pleaded  in  the  cotmterclaim,  being  under  seal,  would  only 
bind  the  parties  mentioned  therein,  so  that  it  could  not  be  shown  that 
the  bank  was  the  undisclosed  principal  of  its  president;  and  (2)  wheth- 
er the  subject-matter  of  the  counterclaim  was  ultra  vires  as  to  the  plain- 
tiff bank.  Sufficient  has  been  shown  to  indicate  that  this  is  not  a  case 
for  summary  judgment. 

The  order  should  be  affirmed,  lyith  $10  costs  and  disbursements. 
All  concur. 
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PEOPLE  Y^  Ml  LONE. 

(Kings  County  Court    June,  1922.) 

1.  Searches  and  seizures  ^s»7— Statute  against  unreasonable  searches  must  let 

be  permitted  to  protect  orlme. 

Civil  Rights  Law,  (  8,  against  unreasonable  searches,  must  not  be  per- 
mitted to  afford  a  hayen  of  protection  for  crime  by  embarrassing  the  legit- 
imate functioning  of  the  police  power,  the  first  and  fundamental  con- 
ception'of  which  is  the  maintenance  of  peace  and  order. 

2.  Searches  and  seizures  ^s>7^Federal  Constitution  held  not  to  apply. 

Where  officers  without  force  or  opposition  entered  defendant's  licensed 
.  pool  room  and  took  possession  of  a  reyolver  found  behind  a  cigar  counter, 
and  placed  defendant  under  arrest  on  charge  of  unlawfully  possessing 
the  revolver,  without  warrant  either  for  search  or  arrest,  and  the  evi- 
dence favored  the  officers'  version  of  the  circumstances  immediately  pre- 
ceding the  finding  and  seizure  following  defendants  admission  that 
there  was  a  revolver  in  a  box,  which  apparently  he  was  hiding,  and  that 
he  had  no  permit  for  it,  defendant  having  been  indicted  on  the  charge,  hla 
motion  for  inspection  of  the  grand  Jury's  minutes  and  for  an  order  re- 
straining the  use  of  the  revolver  as  evidence  against  him  on  the  trial  of 
the  indictment  and  for  |in  order  directing  the  revolver's  return  to  him, 
held  a  case  solely  of  state  Jurisdiction,  so  that  the  federal  Constitution 
did  not  app^. 

3.  Searches  and  seizures  «=s>7— Whether  search  Is  unreasonable  within  the  stat- 

ute depends  on  the  circumstances. 

A  search  without  a  warrant  may  be  reasonable,  and  a  search  with  a 
warrant  may  be  unreasonable,  and  whether  a  search  is  unreasonable, 
within  the  meaning  of  the  statute,  depends  on  the  drcumstauces,  unin- 
fluenced by  the  fact  that  it  was  made  without  a  warrant. 

4.  Searches  and  seizures  «=s>3— Justified  In  case  of  eflteers'  following  eriniaals 

Into  their  hiding  places  and  searching  the  latter  for  evidence  to  support  ooa- 
victlon. 

It  has  always  been  permissible  for  police  officers  to  follow  criminals  into 
their  hiding  places  and  to  search  the  latter  for  evidence  in  support  of  a 
conviction,  and  where  the  circumstances  are  such  as  reasonably  Justify 
summary  exercise  of  polioe  power,  the  remedy  afforded  by  Code  Cr.  Free 
§  792,  may  be  applied  without  the  issuance  of  a  warrant  to  Justify  search 
and  seizure. 

5.  Searches  and  seizures  ^=s»7— Entry  of  premises  and  taking  of  revolver  held  aot 

violation  of  Civil  Rights  Law. 

The  entry  of  officers  on  the  premises  of  defendant's  pool  hall  held 
lawful,  though  made  without  a  warrant,  and,  in  view  of  the  circum- 
stances, the  taking  of  a  revolver  on  the  premises  held  not  an  unreasonable 
search  and  seizure,  within  the  meaning  of  CivU  Rights  Law,  S  8. 

Benjamin  Milone  was  indicted  for  unlawful  possession  of  a  re- 
volver, and  he  moves  to  inspect  the  grand  jury's  minutes,  and  for  an 
order  restraining  the  use  of  the  revolver  as  evidence  against  him,  and 
for  its  return.    Motion  denied. 

John  E.  Ruston,  Dist.  Atty.,  of  Brookl)m  (Ralph  E.  Hemstreet,  of 
Brooklyn,  of  counsel),  for  the  People. 
Leibowitz  &  Shientag,  of  Brooklyn,  for  defendant 

TAYLOR,  J.  The  defendant  moves  for  an  inspection  of  the  grand 
jury  minutes,  upon  which  was  found  an  indictment  against  him  for 

^=9For  oUier  cases  see  same  topic  A  KEY-NUMBER  In  aU  Key-Numbered  Digests  A  ladex^a 
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having  in  his  possession,  unlawfully^  a  revolver;  also  for  an  order 
restraining  the  district  attorney  from  using  such  revolver  in  evidence 
against  him  upon  the  trial  of  the  indictment ;  also  for  an  order  direct- 
ing the  police  commissioner  to  return  the  revolver  to  the  defendant. 

[1,2]  The  following  facts  are  undisputed:  The  defendant  ran  a 
licensed  pool  parlor.  Two  police  officers  entered,  without  force  or 
opposition,  during  business  hours,  and  took  into  their  possession  a 
revolver,  which  they  found  behind  a  cigar  counter,  and  then  placed 
the  defendant  under  arrest  upon  the  charge  above  stated.  There  were 
no  warrants,  either  for  search  of  the  premises  or  for  an  arrest.  There 
is  a  dispute  as  to  the  circumstances  immediately  preceding  the  find- 
ing and  seizure  of  the  revolver.  Affidavits  by  two  police  officers 
state  that  they  saw  the  defendant  apparently  trying  to  hide  a  box; 
that  he  was  asked  what  was  in  it,  and  replied  that  it  was  a  gun,  for 
which  he  had  no  permit.  One  of  the  officers  then  "took"  the  box 
and  "took"  the  pistol  out  of  it.  An  affidavit  by  the  defendant  states 
that  there  was  a  general  search  of  the  premises  by  both  officers,  against 
his  will  and  protest,  and  that  "in  rummaging  through  some  effects 
in  the  cigar  case,"  one  of  the  officers  "exhibited"  to  him  a  revolver . 
and  accused  him  of  being  the  owner. 

It  is  necessary  for  the  purpose  of  this  motion  to  determine  any 
disputed  facts.  The  evidence  favors  the  officers*  version.  We  must 
therefore  assume  tha  following:  Although  the  entry  was  withoHt 
warrant,  it  was  lawful,  for  the  reason  that  the  premises  consisted  of 
a  public  pool  parlor  then  and  there  open  and  doing  business,  and  the 
officers  were  at  no  time  ordered  to  leave.  The  revolver  was  seized, 
following  an  admission  by  the  defendant  that  there  was  a  revolver  in 
the  box  which  he  was  apparently  hiding,  and  that  he  had  no  permit 
for  it.  The  basic  question  to  be  here  decided  is  as  to  whether  or  not 
the  taking  of  the  revolver  consisted  of  an  unreasonable  search  and 
seizure,  within  the  meaning  of  section  8  of  the  Civil  Rights  Law 
(Consol.  Laws,  c.  6).  If  lawful,  the  motion  must  be  in  all  respects 
denied,  and  all  other  Questions  become  academic.  The  case  is  solely 
one  of  state  jurisdiction.  The  federal  Constitution  does  not  apply. 
Barron  to  use  of  Tiernan  v.  Baltimore,  7  Pet.  243,  8  L.  Ed.  672; 
Spies  V.  Illinois,  123  U.  S.  131,  8  Sup.  Ct.  21,  31  L.  Ed.  80;  Brown 
V.  State  of  New  Jersey,  176  U.  S.  172,  20  Sup.  Ct.  77,  44  L.  Ed.  119; 
Maxwell  v.  Dow,  176  JJ.  S.  581,  20  Sup.  Ct.  448,  44  L.  Ed.  597; 
Twining  v.  New  Jersey,  211  U.  S.  78,  29  Sup.  Ct.  14,  53  L.  Ed.  97; 
State  of  Ohio  ex  rel.  Lloyd  v.  Dollison,  194  U.  S.  445,  447,  24  Sup. 
Ct.  703,  48  L.  Ed.  1062;  Bolln  v.  State  of  Nebraska,  176  U.  S.  83, 
20  Sup.  Ct.  287,  44  L.  Ed.  382. 

[3]  As  to  whether  or  not  the  search  was  unreasonable,  within  the 
meaning  of  the  statute,  depends  upon  the  circumstances,  and  is  not 
influenced  by  the  fact  that  it  was  without  warrant,  A  search  without 
warrant  may  be  reasonable,  and  a  search  with  warrant  may  be  un- 
reasonable. Entick  V.  Carrington,  19  How.  St.  Tr.  1029;  Smith  v. 
Jerome,  47  Misc.  Rep.  22,  93  N.  Y.  Supp.  202 ;  Houghton  v.  Bach- 
man,  47  Barb.  388;  Blazier  v-  Miller,  10  Hun,  435;  Cooper  v.  Schultz, 
32  How.  Pr.  107,  121. 
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Constitutional  and  legislative  enactments  against  unreasonable 
searches  had  their  origin  in  a  strongly  hostile  public  opinion  stirred 
up  by  searches  under  general  warrants  and  writs  of  assistance.  In 
England  the  law  and  the  remedy  were  interpreted  and  applied  by 
judicial  decision.  Entick  v.  Carrington,  supra;  Money  v.  Leach,  3 
Burr.  1742;  Huckle  v.  Money,  2  Wils.  205.  In  the  United  States 
the  law  was  by  constitutional  and  legislative  ^nactm^nt,  although 
then  considered  by  some  as  unnecessary,  for  the  reason  that  our 
courts  would  in  all  likelihood  have  followed  the  English  decisions 
anyway.  See  article  by  Osmond  K.  Fraenkel,  34  Harvard  Law  Re- 
view, 36L 

[4]  The  evil  which  our  enactment  was  designed  to  combat  was, 
therefore,  concrete  rather  than  theoretical.  The  statute  must' be  in- 
terpreted in  that  light.  It  must  not  be  permitted  to  afford  a  haven 
of  protection  for  crime,  by  embarrassing  legitimate  functioning  of 
the  police  power.  The  danger  in  stating  in  theory  a  remedy  for  a 
concrete  condition  is  that  the  theory  is  apt  to  run  wild  and  outstrip 
the  sound  purpose  which  gave  it  life.  The  welfare  and  protection 
of  law-abiding  people  should  be  neither  sacrificed  nor  impaired  by 
maudlin  construction  of  a  statute  designed  to  benefit  rather  than  to 
work  against  the  best  interests  of  organized  society.  It  has  always 
been  permissible  for  police  officers,  in  performance  of  their  official 
function,  to  follow  criminals  into  their  hiding  places,  and  to  search 
the  latter  for  evidence  to  support  conviction.  As  to  whether  such 
search  and  seizure  are  unreasonable,  or  should  be  under  warrant, 
depends  upon  the  circumstances.  The  purpose  must  be  to  aid  the 
administration  of  justice.  As  stated  in  Robinson  v.  Richardson,  13 
Gray  (Mass.)  454,457: 

"All  searches  therefore,  which  are  instituted  and  pursued  upon  the  confer 
plaint  or  suggestion  of  one  party  into  the  house  or  possessions  of  another,  in 
order  to  secure  a  personal  advantage,  and  not  with  any  design  to  afford  aid  in 
the  administration  of  Justice  in  reference  to  acta  or  offenses  in  violation  of 
penal  laws,  must  be  held  to  be  unreasonable.*' 

'  It  has  never  been  required  to  procure  search  warrants  in  all  cases 
of  entering  upon  and  searching  private  dwellings  or  premises.  Search 
warrants  had  their  origin  in  cases  where  the  circumstances  failed 
to  afford  legal  justification  for  summary  entr>»»  or  where  no  crime  had 
as  yet  been  committed,  or  where  the  paper  or  property  to  be  seized  was 
in  the  premises,  or  possession,  of  a  third  party,  and  in  the  latter  case 
it  was  essential  that  the  paper  or  property  be  required  for  the  pur- 
poses of  detecting  or  punishing  crime.  4  Coke,  Inst.  176,  177;  2 
Hale,  P.  C.  149r.  In  this  state,  prior  to  the  first  search  warrant  stat- 
ute (R.  S.  1829,  pt.  4,  tit.  7,  c.  2,  art.  3,  §§  25-28,  30-34),  search 
warrants  were  issued  in  accordance  with  the  English  practice.  Bell 
V.  Clapp,  10  Johns.  263,  6  Am.  Dec.  339.  The  present  statute  (Code 
Cr.  Proc.  §  792)  substantially  embodies  the  common-law  grounds ;  but, 
as  above  stated,  the  existence  pf  those  grounds  does  not  always  ne- 
cessitate the  issuance  of  a  warrant  to  justify  search  and  seizure.    The 
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remedy  may  be  applied  without  warrant,  where  the  circumstances 
are  such  as  to  reasonably  justify  stmimary  exercise  of  the  police  power. 

To  attempt  to  lay  down  accurately  a  general  rule  defining  elements 
of  unreasonableness  applicable  to  all  cases  may  l^d  to  future  diffi- 
culties, and  will  therefore  be  avoided.  Each  case  must  stand  in  the 
light  of  its  own  circumstances.  Counsel  for  the  defendant  has  called 
attention  to  recent  liquor  decisions.  The  tendency  of  the  courts  to 
protect  individuals  and  privatel}'  owned  vehicles  of  transportation 
from  arbitrary  search  for  illegally  carried  liquor  affords  no  basis 
for  tightening  up  the  evidentiary  requirements  in  all  cases  of  seardi 
and  seizure.  The  elements  which  enter  into  and  ^vem  the  exercise 
of  police  power  are  largely  of  practical  expediency  and  depend  in 
a  measure  upon  the  relative  force,  from  a  criminal  law  standpoint,  of 
the  potentialities.  It  is  easy  to  obtain  the  viewpoint  that  general  or 
even  specific  searches  for  privately  owned  liquor,  upon  mere  sus- 
picion, would  tend  to  intoferable  abuses,  fraught  with  grave  danger 
to  popular  conceptions  of  individual  liberty,  at  the  same  time  serv- 
ing no  particular  purpose  from  a  standpoint  of  maintaining  peace 
and  order,  which  is  the  first  and  fundamental  conception  of  police 
power.  Similarly,  the  obnoxious  practice  of  insufficiently  ground- 
ed general  or  specific  search  for  concealed  firearms,  on  occasions  in- 
volving no  crises  in  the  peace  and  welfare  of  the  body  politic,,  may 
merit  similar  condemnation.  But  the  search  for  and  seizure  of  a 
concealed  firearm,  upon  reasonable  ground  to*4>elieve  that  a  crime 
is  immediately  involved  in  possessing  the  same,  or  otherwise  by  the 
person  in  possession  of  the  searched  premises,  by  duly  constituted 
peace  officers  lawfully  upon  such. premises,  may  present  an  aspect  not 
only  of  sound  expediency  from  a  standpoint  of  police  power,  but 
one  which  will  never  crystallize  in  popular  condemnation,  for  the 
reason  that  law-abiding  persons,  living  in  law-abiding  communities, 
will  take  no  exception  to  it  as  involving  infringement  upon  legitimate 
personal  liberty. 

[5]  The  case  at  bar  contains  no  elements  smacking  of  the  abuses 
which  led  up  to  the  enactment  governing  unreasonable  searches  and 
seizures.  Nor  is  there  any  other  element  present  which  may  sensibly 
and  with  due  consideration  of  the  legitimate  functions  of  police  pow- 
er, be  deemed  unreasonable,  either  as  to  the  manner  of  the  search 
or  propriety  of  the  seizure. 

Motion  denied.    Ordered  accordingly. 
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LONDON  GUARANTEE  &  ACCIDENT  CO.,  Limited,  v.  MARINE  REPAIR 

CORPORATION. 

(Municipal  €k)iirt  of  City  of  New  York,  Borough  of  Manhattan,  First  District 

August  5,  1922.) 

1.  Insurance  ^=9 1 38 (I)— Workmen's  compensation  policyr  covering  shopmen  and 

clerks  of  company  engaged  In  repairing  vessels  on  navigahle  waters,  held 
valid. 
A  worlonen's  compensation  policy,  coTerlng  shopmen  and  clerical  em- 
'  ployees  of  a  company  engaged  solely  in  repairing  vessels  on  navigable 
waters,  is  valid,  as  the  work  of  such  employees  is  mostly  on  land,  and 
the  state  Workmen's  Compensation  law  would  "lapply  to  injuries  sus- 
tained by  them  on  land. 

2.  Admiralty  ^=s»2&— Insurance  ^5» 1 38 (I)— State  Worknien's  Compensation  Law 

does  not  apply  te  shipwright  workers  on  vessels  afloat;  where  no  risk  under 
policy,  policy  void. 

As  to  shipwright  workers,  whose  employment  was  solely  on  board 
ships  afloat  in  navigable  waters,  an  employer's  workmen's  compensation 
policy,  which  specifically  exempted  insurer  from  liability  as  to  this  class 
of  employees  for  work  done  on  land,  by  the  phrase,  ''no  operation  of  dry 
dock  or  on  dry  dock,"  was  void,  as,  if  shipwright  wrrkers  w«  re  injured 
while  employed  on  board  vessels  afloat,  the  state  Workmen's  Compensa- 
tion Law  could  not  apply. 

8.  Insurance  ^=9140— Policy  classifying  employees  separately  and  providing  dif- 
ferent rates  held  severaole. 

A  workmen's  compensation  policy,  classifying  employees  separately  and 
providing  a  different  rate  of  premium  for  each  class,  is  severable,  and 
may  be  upheld  as  to  part  and  y<^  as  to  the  other  part 

Action  by  the  London  Guarantee  &  Accident  Company,  Limited, 
against  the  Marine  Repair  Corporation.  Complaint  dismissed,  and 
judgment  awarded  defendant  on  its  counterclaim. 

Lowther  &  Smith,  of  New  York  City,  for  plaintiflf. 
Stires  &  Barron,  of  New  York  City,  for  defendant 

GENUNG,  J.  This  is  an  action  by  plaintiff  insurance  company  for 
$763.89  as  the  balance  due  on  an  earned  premium  of  $1,263.89  on  a 
workmen's  compensation  policy  of  insurance.  On  March  31,  1920, 
plaintiff  issued  its  universal  standard  workmen's  compensation  policy 
to  Marine  Repair  Corporation,  the  defendant  herein.  The  policy  pro- 
vided that  London  Guarantee  &  Accident  Company,  Limited,  of  Lon- 
don, England — 

"does  hereby  agree  with  this  employer,  named  and  described  as  such  in  the 
declarations  forming  a  part  hereof,  as  respects  personal  injuries  sustained 
by  employees,  including  death  at  any  time  resulting  therefrom  as  follows: 

"One.  (a)  To  pay  promptly  to  any  person  entitled  thereto,  under  the  Work- 
men's Compensation  Law  and  in  the  manner  therein  provided,  the  entire 
amount  of  any  sum  due,  and  all  installments  thereof  as  they  become  due, 

"(1)  To  such  person  because  of  the  obligation  for  compensation  for  any 
fluch  injury  imposed  upon  or  accepted  by  this  employer  under  such  of  certain 
statutes  as  may  be  applicable  thereto,  dted  and  described  in  an  indorsement 
attached  to  this  policy,  each  of  which  statutes  is  herein  referred  to  as  the 
Workmen's  Compensation  Law. 

^s»For  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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"(2)  For  the  benefit  of  such  person  the  proper  cost  of  wliatever  medical, 
snrgiea],  narse,  or  hospital  services,  medical  or  surgical  apparatus  or  appli- 
ances and  medicines,  or,  in  the  event  of  fatal  injury,  whatever  funeral  expens- 
es are  required  by  the  provisions  of  such  Workmen's  Compensation  Law. 

"It  is  agreed  that  all  of  the  provisions  of  each  Workmen's  Ck)mpensatlon 
Law  covered  hereby  shall  be  and  remain  a  part  of  this  contract  as  fully  and 
completely  as  if  written  herein,  so  far  as  they  apply  to  compensation  or  other 
benefits  for  any  personal  injury  or  death  covered  by  this  policy,  while  this 
policy  shall  remain  in  force.  Nothinff  herein  contained  shall  operate  to  eo 
extend  thA9  pcUoy  ai  to  include  vHthin  iti  terms  any  Workmen's  Oompenea- 
tion  Law,  scheme,  or  plan  not  cited  in  an  indorsement  hereto  attached, 

"One.  (b)  To  indemnify  this  employer  against  loss  by  reason  of  the  liability 
imposed  upon  him  by  law  for  damages  on  account  of  such  injuries  to  such  of 
said  employees  as  are  legally  employed  wherever  such  injuries  may  be  sus- 
tained within  the  territorial  limits  of  the  United  States  of  America  or  the 
Dominion  of  Canada.    •    •    • " 

By  indorsement  attached  to  the  policy,  it  was  agreed  that — 

"New  Tork:  The  obligation  of  paragraph  one  (a)  of  the  policy  to  which  this 
indorsement  is  attached  include  such  Workmen's  Compensation  Laws  as  are 
herein  cited  and  described  and  none  other:  Chapter  816,  Laws  of  1918,  as  re- 
enacted  by  chapter  41,  Laws  of  1914,  and  amended  by  chapter  316,  Laws  of 
1914,  chapters  167,  168,  615,  and  674,  Laws  of  1915,  chapter  622,  Laws  of  1916, 
chapter  705,  Laws  of  1917,  and  chapters  249,  633,  634,  and  635,  Laws  of  1918, 
state  of  New  York,  and  all  laws  amendatory  thereof  which  may  become  ef- 
•fective  while  this  policy  is  in  fonfe." 

An  additional  indorsement  provided  that — 

"New  Jers^:  The  obligation  of  paragraph  one  (a)  of  the  policy  to  which 
this  indorsement  is  attached  include  such  Workmen's  Compensation  Laws  as 
are  herein  cited  and  described  and  none  other:  Chapter  95,  Laws  of  1911,  as 
amended  by  chapter  174,  Laws  of  1913,  chapter  244,  Laws  of  1914,  and  chapter 
98,  Laws  of  1919,  and  which  are  supplemented  by  chapter  368,  Laws  of  1911, 
chapter  156,  Laws  of  1912,  chapters  145  and  301,  Laws  of  1913,  and  chapters  59 
and  199,  Laws  of  1915,  chapter  54,  Laws  of  1916,  chapters  149  and  203,  Laws  of 
1918,  also  chapter  178,  Laws  of  1917,  as  amended  by  chapter  262,  Laws  of  1917, 
and  chapter  105,  Laws  of  1919,  state  of  New  Jersey,  and  all  laws  amendatory 
thereof  which  may  be  or  become  effective  while  this  policy  is  in  force." 

The  first  condition  to  which  the  policy  was  subject  states  in  part, 
that— 

"The  premium  is  based  upon  the  entire  remuneration  earned,  during  the 
policy  period,  by  all  employees  of  this  employer  engaged  in  the  business  opera- 
tions described  in  said  declarations,  together  with  all  operations  necessary, 
incident,  or  appurtenant  thereto,  or  connected  therewith,  whether  conducted 
at  ^ch  work  places  or  elsewhere  in  connection  therewith  or  in  relation 
thereto." 

The  declarations  forming  a  part  of  the  agreement  classified  tixe  opera- 
tions to  which  the  policy  wotiU  be  applicable,  into  three  pjertin^nt  glass- 
es for  both  the  state  of  New  York  and  state  of  New  Jersey:  (a)  Ship- 
wright work,  (b)  Shop '  employees,  (c)  Qerical  o&ct  empljoyees. 
The  employees  were  not  only  separately  classified  for  different  classes 
of  work,  but  there  was  a  separate  and  varying  rate  of  premium  pro- 
vided for  as  to  each  classification,  based  upon  the  pay  roU^  ex.pen<ted  by 
the  defendant  assured  for  each  dass.  .It  was  stipulatesd,  however,  that 
the  minimum  premium  for  the  whole  policy  should  be  $50» 

At  the  time  of  the  execution  and  delivery  of  the  policy  the  def  end- 
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ant  paid  an  advance  premium  of  $500.  The  policy  was  for  one  year 
from  May  31, 1920,  to  May  31, 1921.  On  the  18th  day  of  March,  1921, 
the  policy  was  canceled.  Plaintiff's  claim  is  for  premiums  earned  be- 
tween May  31,  1920,  and  March  18,  1921.  The  amount  claimed  is 
based  upon  the  pay  roll  expended  by  the  defendant  during  the  period 
mentioned  for  the  three  classes  of  employment ;  tfie  premium  for  ship- 
wright work  being  at  the  rate  of  $7.97  per  $100  of  pay  roll  expended, 
shop  work  at  the  rate  of  $2.54  per  $100  of  pay  roll  expended,  and  cleri- 
cal work  at  the  rate  of  10  cents  per  $100  of  pay  roll  expended,  up  to 
June  30,  1920,  and  after  that  date  the  rate  of  premium  for  shipwright 
work  was  $3,94  per  $100  of  pay  roll  expended,  and  for  clerical  work 
at  the  rate  of  7  cents  per  $100  of  pay  roll  expended.  At  these  rates  of 
premium  plaintiff  computes  that  it  has  earned  apremium  of  $1^19.68 
for  shipwright  workers  and  $44.21  for  shop  workers  and  clericaJ  office 
employees,  making  a  total  of  $1,263.89  of  premiums  earned  during  the 
life  of  the  policy.  Plaintiff  credits  the  defendant  with  $500  paid  by  de- 
fendant as  initial  premium,  and  seeks  to  recover  the  balance  of  $763.89 
in  this  action. 

The  clerical  employees  of  defendant  comprised  the  clerk  and  book- 
keeper, whose  duty  it  was  to  get  the  books  and  go  to  the  ships  and  check 
the  time  of  other  employees.  The  shop  employees  would  take  measure- 
ments and  fittings  of  parts  on  the  boat,  return  to  the  shop,  make  the 
parts,  and  take  them  back  to  the  ship.  The  shipwright  men  did  all 
the  actual  fitting  of  parts  and  repairs  aboard  ship,  their  work  being 
exclusively  on  ships  afloat.  No  one  was  injured  during  the  life  of  the 
policy,  no  claims  were  filed,  and  no  money  was  paid  thereunder. 

Defendant  contends  that  plaintiif  assumed  no  risk  or  liability  what- 
soever under  the  policy,  for  the  reason  that  the  plaintiff  agreed  imder 
said  policy  to  insure  the  defendant  against  loss  or  liability  under  the 
Workmen's  Compensation  Laws  of  New  York  and  New  Jersey,  as 
above  referred  to ;  that  the  policy  purported  to  insure  the  defendant 
against  risk  of  loss  under  the  aforementioned  statutes,  to  the  exclusion 
of  any  other  liability  or  loss  whatsoever ;  that  inasmuch  as  the  policy 
purported  to  insure  the  employees  of  defendant  engaged  in  "repairing 
vessels  or  the  machinery  therein  while  afloat,  no  operation  of  dry  dock 
or  on  dry  dock,"  the  Workmen's  Compensation  Acts  of  New  York  and 
New  Jersey  were  inapplicable  to  any  injuries  sustained  by  employees 
M  defendant  in  such  occupation,  as  said  employment  was  maritime  em- 
ployment, and  as  such  within  the  exclusive  jurisdiction  of  admiralty 
courts  of  the  United  States;  that,  since  the  plaintiff  assumed  no  risk 
of  liability  or  loss,  there  was  a  total  failure  of  consideration,  the  policy 
was  void  in  its  inception,  and  continued  so  thereafter;  not  only  giving 
'  to  the  defendant  an  effective  plea  in  bar  to  the  plaintiff's  claim  herein, 
but  entitling  the  defendant  to  a  refund  of  the  $500  paid  as  an  initial 
premium  on  said  policy,  for  which  latter  amount  the  defendant  inter- 
poses a  counterclaim. 

The  «olc  issue,  therefore,  is  whether  the  policy  is  valid  or  invalid  in 
whole  or  in  pact  The  policy  purports  to  give  to  any  employee^  of  de- 
fendant entitled  to  compensation  tmder  the  N^w  York  and  New  Jersey 
Workmen V  Cong)eiisation  Acts,  a  direct  right  against  the  plaintiff  for 
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the  amoudt  due  any  such  employee  for  injuries  sustained.  In  it  plain- 
tifif  also  contracts  to  indemnify  the  defendant  for  any  such  payments, 
if  defendant  should  pay  in  the  first  instance.  The  determination  oi  the 
validity  o£  the  policy  depends  upon  the  question  whether  any  risk  at- 
tached. Whether  any  xkrk  attached  depends  upon  whether  a  state 
Workmen's  Compensation  Act  would  have  applied  to  injuries  sus- 
tained by  the  employees  of  the  defendant.. 

The  defendant  was"  engaged  in  the  repair  of  vessels  while  afloat.  Its 
employees  wfere' therefore  also  engaged  in  work  of  a. maritime  nature. 
Doey  V.  Clarence  P.  Howland  Co.,  Iilc.;  224  N:  Y.  30,  120  N.  E.  53. 
Thfe  first  inquiry,  therefore.  Is  to  what  extent  a  stale; Compensation  Act 
is  applicable  to  injuries  sustained  by  employees  While  performing  a 
mantirae  contract.  This  question  first  arose  in  the  case  of  Jensen  v. 
Southern  Pacific  Co..  215  N.  Y.  514,  109  N,  E.  600,  I^  R.A.  1916A. 
403,  Ann.  Cas.  1916B,  276.  The  Court  of  Appeals  held  in  that  case 
that  the  Workmen's  Compensation  Act  as  applied  to  performance  of 
a  maritime  contract  was  not  obnoxious  to  the  federal  Constitution: 
This  decision  of  the  Court  of  Appeals  was  reversed  by  the  United 
States  Supreme  Court.  Southern  Pacific  Co.  v.  Jensen,  244  U.  S. 
205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Cas. 
1917E,  900.  Upon  the  authority  of  Southern  Pacific  Co.  v.  Jensen, 
supra,  this  doctrine  was  reaffirmed  in  Clyde  Steamship  Co.  v.  Walker, 
244  U.  S.  255,  37  Sup.  Ct.  545,  61  L.  Ed.  1116. 

Congress,  in  order  to  overcome  the  objection  set  forth  in  the  Jensen 
Case,  enacted  what  was  then  known  as  the  "Cuppy  Amendment," 
known  as  "An  act  to  ainend  sections  24  and  256  of  the  Judicial  Code" 
(36  Stat,  at  Large,  1091, 1160,  c.  231  [U.  S.  Cdmp.  Stat.  §§  991, 1233p, 
relating  to  the  jurisdiction  of  the  District  Court,  So  as  to  save  to  claim- 
ants the  rights  and  remedies  under  the  Workmen's  Compensation  Law 
of  any  state.  l*he  provision  of  section  9,  Judiciaty.  Act  1789  (chapter 
20,  1  Stat,  at  Large,  76),  granting  to  United  States  District  Courts  "ex- 
clusive original  cognizance  of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  ♦  *  *  saving  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy,  where  the  common  law  is  competent  to  give  it," 
was  carried  into  the  United  States  Revised  Statutes  (sections  563  and 
711  [U.  S.  Comp.  Stat.  §§  991,  1233]),  and  thence  into  the  Judicial 
C9de  (clause  3,  sections  24  and  256).  To  the  saving  clause  the  amend- 
ment added,  "and  to  claimants  the  rights  and  remedies  under  the  Work- 
men's Compensation  Law  of  any  state."  This  amendment  the  United 
States  Supreme  Court,  in  the  case  of  Knickerbocker  Ice  Co.  v.  Stewart,- 
253  U.  S.  149,  40  Sup.  Ct.  438,  64  L.  Ed.  834,  U  A.  L.  R.  1145,  held 
unconstitutional,  there  saying,  per  Mr.  Justice  McReynolds : 

^*  •  •  Coikgrea  undertook  to  permit  application  of  Workmen's  Com- 
pffiisation  Laws  of  tbe  several  states  to  injuries  within  tbe  admiralty  and 
maritime  Jurisdiction,  and  to  save  such  statutes  from  tbe  objections  pointed 
out  by  Southern  Pacific  Co.  v.  Jensen.  It  sought  to  authorize  and  sanction 
action  by  tbe  states  in  prescribing  and  enforcing,  as  to  all  parties  concerned, 
rights,  obligations,  liabUities,  and  remedies  designed  to  proride  compensation 
for  injuries  suffered  by  employees  engaged  In  maritime  work.  And,  so  con* 
Btrued.  we  think  the  enactment  Is  beyond  the  power  of  Congress.  Its  power 
to  legislate  concerning  rights  and  liablHties  within  the  maritime  jurisdiction 
•    •    ^    arises  f  rdm  the  Constitution,  as  aboye  Indicated.   The  definite  object 
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Of  the  grant  was  to  commit  direct  control  to  tbe  federal  government,  to  r^leve 
maritime  commerce  from  unnecessary  burdens  and  disadvantages  Incident  to 
discordant  legislation,  and  to  establish,  so  far  as  practicable,  harmonious  and 
uniform  rules  applicable  throughout  every  part  of  the  Union.  Tbe  subject  was 
intrusted  to  it,  to  be  dealt  with  according  to  its  discretion — ^not  for  delegation 
to  oth^s.  Congress  cannot  transfer  its  legialatiTe  power  to  the  states-Hiy  na- 
ture this  is  nondelegable." 

Thereafter  the  Court  of  Appeals  in  a  series  of  decisions  enunciated 
the  rule  set  forth  by  Crane,  J.,  in  Matter  of  Newham  v.  Chile  Explora- 
tion Co.,  232  N.  Y.  37,  38, 133  N.  E.  120: 

''We  have  held  in  Matter  of  Doey  t.  Howland  Go.,  224  N.  T.  80,  and  in 
Matter  of  Anderson  v.  Johnson  Lighterage  Ck>.,  224  N.  :t.  539,  and  in  Mattor 
of  Keatbr  v.  Rock  Plaster  Manufacturing  Ck>.,  224  N.  T.  540,  that,  if  the  em- 
ployee was  engaged  at  the  time  of  his  injury  in  the  performance  of  a  maritime 
contract,  the  state  did  not  have  jurisdiction  of  the  matter,  and  the  Workmen's 
Compensation  Law  did  not  apply.  This  is  the  deduction  which  we  have  made 
from  the  cases  of  Southern  Pacific  Co.  y.  Jensen,  244  U.  S.  206,  and  Knicker- 
bocker Ice  Co.  V.  Stewart,  253  U.  S.  149." 

These  decisions  of  the  Court  of  Appeals,  based  upon  that  court's  de- 
ductions from  the  above-mentioned  decisions  of  the  Supreme  Court  of 
the  United  States,  would  seem  to  conclude  the  question  here  raised  in 
favof  of  defendant's  contention,  but  for  the  recent  decision  of  the 
United  States  Supreme  Court  in  State  Industrial  Commission  of 
State  of  New  York  v.  Nordenholt  Corporation  and  Travelers'  Insur- 
ance Co.,  257  U.  S.  — ,  42  Sup.  Ct.  473,  66  I^.  Ed.  567  (No.  625,  Oc- 
tober  Term,  1921,  decided  May  29,  1922).  The  following  excerpts 
from  the  latter  case  give  the  facts  and  the  holding  of  the  Supreme 
Court  of  the  United  States: 

"Sebastiana  Insana,  mother  of  Guiseppe  Insula,  asked  of  the  New  York 
State  Industrial  Commission  an  allowance  under  the  Workmen's  Compensation 
I^w  on  account  of  h^r  son's  death,  which  she  claimed  resulted  ftom  accidental 
injuries  receiyed  May  15,  1918,  in  the  course  of  his  employment  as  a  long- 
shoreman by  the  Nordenholt  Corporation,  then  unloading  a  vess^  lying  in 
navigable  waters  at  Brooklyn.  The  cargo  consisted  of  bags  of  cement.  These 
were  hoisted  to  the  dock  and  there  tiered  up  by  Insana  and  other  longshore- 
men. While  thus  engaged,  he  slipped  and  fell  on  the  dock.  The  commission 
found  'the  accidental  injuries  which  the  said  deceased  sustained  while  work- 
ing for  his  employer  when  he  fell  from  the  pile  of  bags  to  the  floor  were  the 
activating  cause  of  his  death,  and  his  death  was  a  direct  result  of  the  injuries 
sustained  by  him  while  engaged  in  the  regular  course  of  his  employment,'  and 
awarded  compensation  as  specified  by  the  statute.  Upon  authority  of  Matter 
of  Keator  v.  Rock  Plaster  Manufacturing  Co.,  224  N.  Y.  540,  and  Matter  of 
'Anderson  t.  Johnson  Lighterage  Co.,  224  N.  Y.  639,  the  Appellate  Division  re- 
versed the  award,  and  the  Court  of  Appeals  affirmed  its  action,  without  opin- 
ion,  October  25,  1921.  In  both  the  Matter  of  Keator  and  of  Anderson,  the  em- 
ployee suffered  injuries  on  land  while  helping  to  unload  a  vessel  lying  In  navi- 
gable waters.  The  Court  of  Appeals  held,  when  so  injured,  he  was  performing 
a  maritime  contract,  and  that  for  reasons  stated  in  Matter  of  Doey  v.  Howland 
Co.,  Inc.,  224  N.  Y.  30,  the  Industrial  Commission  had  no  Jurisdiction  to  make 
an  award.  While  making  repairs  on  an  ocean-going  vessel  lying  at  the  dock 
in  navigable  waters,  Doey  fell  down  the  hatchway  and  sustained  fatal  in- 
juries. The  Appellate  Division  reversed  an  award  of  compensation,  and  the 
Court  of  Appeals  affirmed  its  action,  holding  that,  as  Doey  was  performing 
a  maritime  contract,  the  commission  had  no  Jurisdiction,  under  the  doctrine 
of  Southern  Pacific  Co.  v.  Jensen,  244  0.  S.  205,  and  Clyde  Steamship  Co.  v. 
Walker,  244  U.  S.  255."    " 
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The  court  quoted  the  rule  laid  down  by  the  Court  of  Appeals  in 
Matter  of  Newham  v.  Chile  Exploration  Co.,  above  set  forth,  and 
concluded  its  discussion  of  the  New  York  decisions  in  the  following 
language: 

"The  court  below  has  made  deductions  from  Southern  Pacific  Co.  ▼.  Jensen, 
Clyde  Steamship  Co.  t.  Walker,  and  Knickerbocker  Ice  Co.  v.  Stewart,  which 
we  think  are  unwarranted,  and  has  proeeeded  upon  an  erroneous  Tiew  of  the 
federal  law." 

The  court  then  reversed  the  holding  of  the  Court  of  Appeals  (232  N. 
Y.  507,  134  N,  E.-  549)  and  the  Appellate  Division  (195  App.  Div.  913, 
185  N.  Y.  Supp.  933)  on  the  following  ground: 

"Insana  was  injured  upon  the  dock,  an  extension  of  the  land  (Cleveland, 
etc.,  K.  B.  Co.  V.  Cleveland  S.  S.  Co.,  208  U.  S.  316),  and  certainly  prior  to  the 
Workmen's  Compensation  Act  the  employer's  liability  for  damages  would  have 
depended  upon  the  oommon  law  and  'the  state  statutes.  Consequently,  when 
the  Compensation  Act*  superseded  other  state  laws  touching  the  liabUity  in 
question,  it  did  not  eome  )nta  conflict  with  any  superior  maritime  law.  And 
this  is  true  whether  awards  under  the  act  are  made  as  upon  implied  agree- 
ments or  otherwise.  The  stevedore's  contract  of  employment  did  not  contem- 
plate any  dominant  federal  rule  concerning  the  master's  liability  for  personal 
injuries  received  on  land.  In  Jensen's  Case,  rights  and  liabilities  were  defi- 
nitely fixed  by  maritime  rules,  whose  uniformity  was  essential.  With  these 
the  local  law  came  into  conflict.  Here  no  such  antagonism  exists.  There  is 
no  pertinent  federal  statute,  and  application  of  the  local  law  wiU  not  work 
material  piejndiee  to  any  characteristic  feature  of  the  general  maritime 
law." 

The  Nordenholt  decision,  however,  did  not  purport  to  change  the 
rule  of  tfie  Jensen  Case.  The  court  specifically  distinguished  the 
J^ordenholt  decision  from  the  rule  of  the  Jensen  Case,  and  reiterated 
the  rule  laid  down  in  the  latter  case  in  the  following  language : 

"When  an  employee,  working  on  board  a  vessel  In  navigable  waters,  sus- 
tains personal  injuries  there,  and  seeks  damages  from  the  employer,  the  ap- 
plicable legal  principles  are  very  different  from  those  which  would  control  if 
he  had  been  Injured  on  land  while  unloading  the  vessel.  In  the  former  situa- 
'tlon  the  liability  of  the  employer  must  be  determined  under  the  maritime  law ; 
in  the  latter,  no  general  maritime  rule  prescribes  the  liability,  and  the  local 
law  has  always  been  applied.  The  liability  of  the  employer  for  damages  on 
account  of  injuries  receivM  on  shipboard  by  an  employee  under  a  maritime 
contract  is  matter  within  the  admiralty  jurisdiction,  but  not  so  when  the  acci- 
dent occurs  on  land.  The  injuries  out  of  which  Southern  Paciflc  Co.  v.  Jensen 
arose  occurred  on  navigable  waters,  and  the  consequent  rights  and  liabilities 
of  the  parties  were  prescribed  by  the  maritime  law.  The  question  there  was 
whether  these  rules  coiild  be  superseded  by  the  workmen's  compensation  stat- 
ute of  the  state,  and  this  court  held  they  could  not" 

The  effect  of  this  recent  decision  would  seem  to  be  to  limit  the  rule 
of  the  Jensen  Case  and  the  Walker  Case,  and  ipso  facto  the  rule  of  the 
Anderson  Case,  224  N.  Y.  539,  120  N.  E.  55,  and  the  Keator  Case,  224 
N.  Y.  540,  120  N.  E.  56,  and  the  Doey  Case  strictly  to  cases  where  the 
injury  complained  of  was  sustained  on  the  vessel. 

[1]  Applying  the  rule  of  the  Nordenholt  decision  to  the  instant  case, 
the  provisions  of  the  policy  which  purported  to  insure  shop  workers  and 
clerical  employees  of  the  defendant  are  valid,  and  as  to  those  employ- 
ments a  risk  clearly  attached,  even  conceding  the  maritime  nature  of 
196N.Y.S.— 32 
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their  eitipIo3nneiit,  as  their  work  was  partly  on  lahd  and  partly  on  board 
vessel.  There  was  a  risk  of  injury  on  land  "arising  out  of  and  in  the 
course  of  their  employment,"  which  is  the  basis  of  liability  of  an 
employer  under  the  Workmen's  Compensation  Act. 

[2]  As  to  the  shipwright  workers,  whose  employment  was  solely  on 
board  ships  afloat  in  navigable  waters,  the  rule  would  appear  to  be 
otherwise,  because  their  work  was  exclusively  on  shipboard.  They 
did  no  work  whatever  on  land.  Moreover,  the  policy  spfecifically 
exempts  plaintiff  from  Hijibility  as  to  this  class  of  employees  for  work 
done  on  land  by  the  words  "no  operation  of  dry  dpck  or  oil  dry  dock." 
This  proviso  expressly  negatives  any  intent  of  the  parties  to  insure 
operations  on  land  by  this  class  of  workers.  If  t!he  shipwrig^ht  workers 
were  injured  while  performing  the  duties  of  their  employment  on 
board  vessels  afloat,  the  state  Workmen's  Compensation  Act  could 
not  apply.  Southern  Pacific  Co.  v.  Tensen,  244  U,  S.  205,  37  Sup.  Ct. 
524,  61  L.  Ed.  1086,  L.  R.  A.  19i8Q  451,  Ann.  Cas.  1917E,  900; 
Clyde  Steamship  Co.  v.  Walker,  244  U.  S.  255,  37 'Sup.  Ct.  545,  61  L. 
Ed.  1116;  Matter  of  Doey  v.  Clarence  P.  Rowland  Co.,  224  N.  Y.  30, 
120  N.  E.  53.  If  injured  while,  performing  operations  on  land,  the 
policy  specifically  excludes  them  from  its  operation  in  such  event. 
Since  no  one  was  injured,  no  claims  were  filed,  and  no  money  paid 
under  the  policy,  the  question  may  not  be  wholly  free  from  doubt, 
nevertheless  it  must  be  resolved  in  favor  of  the  defendant  assured  and 
against  the  plaintiflF  insurer.  Kratzenstein  v.  Western  Assurance  Co., 
of  Toronto,  116  N.  Y.  54,  22  N.  E.  221,  5  L.  R.  A,  799.  Ordinarily 
the  employment  is  held  to  begin  only  when  the  time  for  work  has  ar- 
rived and  the  injured  employee  is  on  the  premises  or  at  the  plant  where 
the  work  is  to  be  performed,  and,  in  the  absence  of  special  circum- 
stances, the  act  does  not  apply  to  a  workman  going  to  or  from  his 
work.  De  Voe  v.  New  York  State  Railways,  169  App.  Div.  472,  155 
N.  Y,  Supp.  12;  Newman  v.  Newman,  169  App.  Div.  745,  155  N.  Y. 
Supp.  665;  Walters  v.  Staveley  Coal  &  I.  Co.,  [1911  H.  L.]  105  L.  T. 
N.  S.  119;  Graham  v.  Barr  &  Thornton,  [1913]  S.  C.  538,  50  Scott* 
L.  R.  391.  No  special  circumstances  which  would  take  this  class  of 
defendant's  employees  out  of  the  general  rule  are  shown  in  this  case, 
and  none  may  therefore  be  presumed. 

It  follows,  therefore,  that  as  to  shipwright  workers  no  risk  attached 
under  the  policy.  From  the  wording  of  the  policy,  from  the  nature  of 
the  employment,  from  the  fact  that  shipwright  workers  were  actually 
and  exclusively  engaged  in  ship  work,  and  because  of  the  rules  laid 
down  in  the  cases  above  cited  and  discussed,  and  for  the  reasons  herein- 
above stated,  the  conclusion  is  compelled  that  the  New  York  Work- 
men's Compensation  Law  could  not  apply  to  any  injuries  sustained  by 
them,  and  there  was  no  risk  assumed  by  the  plaintiff  insurer  as  to  this 
class  of  employees. 

[3]  The  policy  classifies  employees  separately  and  provides  a  spe- 
cial and  different  rate  of  premium  as  to  each  class.  This  fact  makes  the 
policy  severable.  The  policy  must  therefore  be  upheld  as  to  diop 
workers  and  clerical  employees,  although  void  as  to  shipwright  work- 
ers.   Waters  v.  Allen,  S  Hill,  421 ;  Donley  v.  Glens  Falls  Insurance 
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Co.,  184  N.  Y.  107,  76  N.  E.  914,  6  Ann.  Cas.  81 ;  Miller  v.  Gtbbs,  108 
App.  EHv.  103,  95  N.  Y.  Supp.  385 ;  Herzog  v.  Pjilatine  Insurance  Co., 
36  Wash.  611,  79  Pac.  287;  Davis  v.  Boardman,  12  Mass.  80.  Since 
no  risk  attached  as  to  shipwright  wor)cers  under  the  policy,  the  policy  is 
void  pro  tanto.  There  was  a  complete  failure  of  consideration  as  to  that 
group  of  employees.  The  defendant  is  not  liable  for  any  premiums  as 
to  that  class  of  workers,  and  is  entitled  to  a  refund  as  to  any  premiums 
already  paid  for  that  class  of  workers.  Waters  v.  Allen,  5  Hill,  supra ; 
Waddington  v.  United  Insurance  Co.,  17  Johns.  22 ;  Elbers  v.  United 
Insurance  Co.,  16  Johns.  128;  Hehdy  Machine  Works  v.  American 
Steam-Boiler  Insurance  Co.,  86  Cal.  248,  24  Pac.  1018,  21  Am.  St. 
Rep.  33 ;  Toppan  v.  Atkinson,  2  Mass.  365 ;  Waller  v.  Northern  As- 
surance Co.,  64  Iowa,  101,  19  N.  W.  865. 

The  premium  earned  by  plaintiff  by  redson  of  its  insurance  of  shop 
workers  and  clerical  employees  was  $44.21.  The  policy,  however,  pro- 
vides for  a  mjfiimum  premium  of  $50.  The  defend?^nt,  therefore,  is 
entitled  to  recover  on  its  cotmtercfeim  $450  of  the  $500  initial  premium 
paid. 

The  complaint  is  dismissed,  and  judgment  awarded  the.  defendant 
for  $450  oa  counterclaim, 

ai8  Mtoc.  Rep.  S75)         .    .         .*•-*%#»•  «»*a»* 
In  re  MACY^  ESTATE. 

(SQiTogate's  Court,  New  York  County.     June  28,  1022.) 

1.  Wflls  «=»25l— U0«1  tltnt  of  slotk  It  whtra  corporctloii  exitta  or  ttMkhoMtr 

domiciled. 

As  respects  Jurisdiction  of  a  probate  court,  tlie  legal  situs  of  corporate 
stock  Is  \rliere  the  corporation  exists,  or  where  the  dpceased  stockholder 
was  domiciled. 

2.  Wilis  48=»249— Statement  In  wiif  as  to^  reeldenoo  held  not  to  prove  testator  resi- 

dent of  state  at  time  of  death. 

In  proceedings  to  ^robHte  will,  the  stottoent  in  the  will  as  to  testa- 
tor's residence  is  not  suflldent  to  prove  that  he  was  a  resident  of  the 
state,  so  a«'  to-  give  the  Surrogate's  Co^irt  jurisdiction  to  probate  the  will, 
under  Surrogate's  Court  Act,  S  45,  subd.  1,  as  against  undisputed  facts 
showing  reftidene^  dt  time  of  death  in  other  state. 

3.  Wills  ^=s>252— Surrogate's  Court  withoat  Jurisdiction  to  probate  will  of  non- 

resident without  property  in  state. 

The  Surrogate's  Court  hod  no  Jurisdiction  to  probate  the  will  of  a  non- 
lesldect  without  property  within  the  state. 

In  tb^  matter  of  the  estate  of  Tho^ias  Macy,  deceased.  On  appli- 
cation to  vacate  a  probate  decree.    Granted. 

K.  C.  Bates,  of  New  York  City,  for  executor. 
Matthew  P.  I>oyle,  of  New  York  Qity,  special  guardian. 

FOLEY,  S.  [1, 21  This  is  an  application  t»  vacate  a  probata  de- 
cree upon  the  ground  that  this  court  had  ho  jurisdiction  to  entertain 
the  proceeding.  The  decedent  died  withoiat  the.  state  and  left  no 
property  in  this  jurisdiction.  The  certificate  of  stock  of  the  Oklahoma 
corporation  was  not  property  here*    The  l^^l  situs  of  such  stock  is 
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where  the  corporation  exists,  or  where  the  decedent  was  domiciled.  In 
re  James,  144  N.  Y.  8,  38  N.  E.  961 ;  Matter  of  Bishop's  Estate,  82 
App.  Div.  112,  81  N.  Y.  Supp.  474.  The  jurisdiction  of  this  court 
to  probate  the  will  rested  solely  on  the  allegation  of  the  probate  peti- 
tion that  the  testator  died  a  resident  of  this  county.  Section  45,  subd. 
1,  Surrogate's  Court  Act,  formerly  section  2515,  Code  of  Civil  Pro- 
cedure. 

Upon  this  motion  it  is  contended  that  the  testator  was  domiciled 
at  the  time  of  his  death  in  the  state  of  Massachusetts.  The  essential 
facts  are  undisputed.  They  establish  that  in  1914  the  testatoi:  had 
his  domicile  at  Nantucket,  Mass.,  and  continued  to  reside  there  during 
the  last  eight  years  of  his  life.  Dupuy  v^  Wurtz,  53  N.  Y.  556 ;  Mat- 
ter of  Barbour's  Estate,  185  App.  Div.  445,  173  N.  Y.  Supp.  276. 
During  the  above-mentioned  period  the  testator  had  no  residence  in 
New  York.  The  statement  of  residence  in  the  will  is  not  sufficient. 
Matter  of  Mesa  y  Hernandez,  172  App.  Div.  467,  159  N.  Y.  Supp.  59. 
In  re  Newcomb's  Estate,  192  N.  Y.  238,  250,  84  N.  E.  950,  954- 
The  rule  governing  a  case  where  there  is  intention  without  residence 
is  as  follows : 

"Residence  means  llTlng  In  a  particular  locality,  but  domicile  means  living 
in  that  locality  with  intent  to  make  it  a  fixed  and  permanent  home.  *  •  « 
In  order  to  acquire  a  new  domicile,  there  must  be  a  union  of  residence  and 
Intention.  Residence  without  intention,  and  intention  without  residence,  is  of 
no  avail." 

[3]  I  am  of  the  opinion  that  at  the  time  of  his  death  the  testator 
was  domiciled  at  Nantucket  in  the  state  of  Massachusetts.    This  court, 
therefore,  had  no  jurisdiction  to  probate  his  will. 
.  The  motion  to  vacate  the  decree  is  granted.    Settle  decree  on  notice. 
Decreed  accordingly. 


<119  Misc.  Rep.  43) 

In  re  BOURNE'S  ESTATE. 

(Surrogate's  Court,  Suifolk  County.    June,  1922.) 

I.  Executors  and  administrators  «S9506(3)— Objeotion  to  exeoutors'  aooonnts, 
seeking  to  set  aside  a  oonveyanoe,  not  sustained. 

After  the  probate  of  a  will,  in  which  testator  left  a  large  estate 
to  ei^t  survivinff  children  in  equal  shares,  they  held  a  meetiuK,  certain 
of  the  lands  were  taken  over  by  certain  heirs  at  their  cost,  and  they 
agreed  that  they  should  sell  a  certain  piece  of  land,  which  was  sold  for 
nearly  its  cost  and  conveyed  pursuant  to  a  contract  between  the  ex- 
ecutors and  two  daughters,  and  shortly  thereafter  one  of  said  daughters 
became  the  sole  owner  and  brought  an  action  against  the  executors  to 
have  the  contract  and  transfer  set  aside  for  fraud  and  misrepresenta- 
tion, the  sale  having  been  made  for  $370,000,  the  cost  according  to  testa- 
tor's books  being  $371,724.22,  and  on  proceeding  for  the  settlement  of 
executors'  accounts,  where  it  appeared  that  in  the  transfer  tax  proceed- 
ing, made  nearly  two  months  before  the  isale,  such  land  was. appraised  at 
$44,500,  and  had  a  market  value  very  much  less  than  it  oost  testator,  hMt 
that  as,  in  the  opinion  of  the  court,  there  >ya8  not  enough  In  the  case  to 
set  aside  the  conveyance  by  the  executors  to  testator'a  two  daughters,  an 
objection  by  them  to  the  account,  whidi  virtually  sought  to  set  aside  ^ 
same  conveyance,  will  not  be  sustained. 

^For  otber  ouas  see  Bams  topic  ft  KET-NUMBBR  l&'all  Key-Numb^nd  Difssts  ft  Indati 
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2.  Exeoatere  aad  adnlnlstrators  «s»495(6)— Exeoutors  are  aot  Mtitled  to  oom- 

nissloM  oa  eorporata  stock  speolflcally  bequeathed. 

Under  Surrogate's  Court  Act,  |  285,  executors  held  not  entitled  to  com- 
miasions  on  corporate  stock  apedflcaUj  bequeathed. 

3.  Exeoatere  and  adminlstraters  «3>50l— Exeoatort  held  withia  their  riohts  la 

ooiieoting  oeniniseions  reoeived. 

Where  commissions  already  taken  by  executors  are  less  than  they  are 
authorized  to  take  by  an  agreement  in  evidence  signed  by  the  heirs,  the 
executors  are  fully  protected  and  within  their  rights  in  collecting  the 
oonunissions  thus  far  received,  even  though  the  items  making  up  the 
aggregate  value  of  the  specific  bequest  of  corporate  stock  are  excluded. 

In  the  matter  of  the  estate  of  Frederick  G.  Bourne,  deceased.  Pro- 
ceeding to  settle  executors'  account.    Account  approved. 

Ver  Planck,  Prince  &  Buriingame,  of  New  York  City  (William 
G.  Ver  Planck  and  Henry  A.  Prince,  both  of  New  York  City,  Nathan 
O.  Petty,  of  Riverhead,  and  H.  Snowden  Marshall,  of  New 'York  City, 
of  counsel),  for  executors. 

Gifford,  Hobbs  &  Beard,  of  New  York  City  (Anson  McCook  Beard, 
and  Francis  Woodbridge,  both  of  Nfew  York  City,  of  counsel),  for 
contestants. 

PELLETREAU,  S.  The  decedent,  Frederick  G.  Bourne,  a  resident 
of  Suflfolk  county,  died  on  the  9th  day  of  March,  1919,  leaving  a  last 
will  and  testament  and  codicil  thereto,  which  were  admitted  to  probate 
in  this  court  March  IS,  1919.  The  executors  thereof,  Arthur  K. 
Bourne  and  George  P.  Vail,  duly  qualified,  entered  upon  the  discharge 
of  their  duties,  and  are  now  rendering  their  account. 

[1]  The  decedent  was  survived  by  eight  children.  One  son,  Howard 
Bourne,  died  after  his  father.  The  surviving  children  are  Arthur  K. 
Bourne,  George  G.  Bourne,  Alfred  S.  Bourne,  Florence  B.  Hard, 
May  B.  Strassburger,  Marion  C.  Bourne,  and  Marjorie  Bourne.  Two 
of  the  children.  May  B.  Strassburger  and  Marjorie  Bourne,  have  filed 
objections  to  the  account.  The  other  five  children  seem  to  be  in  ac- 
cord and  are  satisfied  with  the  account  as  rendered. 

The  record  shows  it  to  be  an  estate  something  in  excess  of  $44,000,- 
000.  It  would  seem  there  should  be  enough  to  go  around,  as  all  the 
heirs  fare  alike  under  the  will.  Much  testimony  has  been  taken  rela- 
tive to  objection  No.  XVI,  which  relates  to  a  conveyance  to  Mar- 
jorie Bourne  and  May  B.  Strassburger,  for  a  consideration  of  $389,- 
120.97,  of  property  at  Thousand  Islands,  known  as  the  Dark  Island 
property,  with  some  furnishings  and  appurtenances  therewith. 

At  a  meeting  of  the  heirs  held  May  19,  1919,  it  was  agreed  that 
three  pieces  of  property  should  be  taken  over  by  three  of  the  heirs  at 
the  cost  thereof  as  shown  on  the  testator's  books — i.  e.,  the  property  in 
Glen  Cove,  by  George  G.  Bourne,  at  $40,000;  the  Ludlow  place,  at 
Oakdale,  by  Alfred  S.  Bourne,  at  $125,000;  and  some  land  at  Oak- 
dale,  by  Arthur  K.  Bourne,  at  $5,500.  These  prices  were  at  the  cost 
at  which  .these  properties  were  carried  on  the  books  of  the  testator. 
At  the  same  meeting  the  following  was  agreed  to : 

oUnr  mt«i  •••  nin*  topU  A  KBT-IfUMBi&R  in  all  Ke7-Numto«r«4  nis%«ti  *  Indtxw 
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"Th^t  tlie  execator»  should  innnedlately  endeavor  to  sell  Dark  Island  and 
the  other  real  estate  in  the  Thousand  Islands,  adjoining,  to|»ther  with  the 
contests  of  the  honse  on  Dark  laland,  for  the  best  price  possible,  bnt  before 
making  any  contract  for  Its  sale  that  they  shotild  report  the  amount  that  they 
had  been  offered  and  are  willing  to  take  to  Mrs.  Strassburger  and  Miss  Marjo- 
rie  Bourne,  giving  them  or  either  of  them  the  privilege  of  buying  the  property 
Arst  at  such  figure." 

Shortly  thereafter  Mr.  Strassburger,  in  behalf  of  his  wife,  May  B. 
Strassburger,  and  Marjorie  Bourne,  submitted  a  bid  to  Mr.  Vail,  one 
of  the  executors,  of  $370,000  for  Dark  Island.  The  cost  of  Dark 
Island,  with  its  improvement,  according  to  the  books  of  testator,  was 
$371,724.22.  On  the  2eth  of  May,  1919,  a  contract  of  sale  was  entered 
into  between  the  executors  of  the  will  of  Frederick  G.  Bourne  and  the 
said  May  B.  Strassburger  and  Marjorie  Bourne  for  the  sale  of  Dark 
Island,  together  with  Com  Island,  M^rsh  Island,  and  Cordwood  Is- 
land, with, the  contents  and  buildings  thereon,  certain  boats,  with  mem- 
bership and  interest  in  a  couple  of  sporting  clubs,  for  $389,120.97. 
Thereafter  same  were  duly  conveyed  as  per  contract.  It  Was  provided 
in  such  contract  that  the  consideration  above  should  be  paid  by  the 
delivery  of  receipts  by  the  grantees  for  that  amount  as  against  their 
interest  in  the  residuary  estate  of  the  testator.  At  or  before  the  closing, 
the  method  of  payment  was  changed  by  exchange  of  checks.  Under 
the  agreement  of  sale  Dark  Island  was  conveyed  vjune  12,  1919, 
and  the  deed  was  recorded  in  St.  Lawrence  county  July  1,  1919. 
Thereafter,  and  on  November  24,  1919,  the  other  small  islands  hereto- 
fore referred  to,  and  lying  within  Canadian  territory,  were  likewise 
conveyed  and  the  conveyance  recorded  in  Canada.  Bills  of  sale  for 
furnishings,  appurtenances,  and  boats  were  given  at  or  before  the  lat- 
ter date. 

Thereafter,  and  on  the  26th  day  of  September,  1921,  May  B.  Strass- 
burger conveyed  her  interest  in  Dark  Island  to  her  sister  Mariorie 
Bourne.  On  the  30th  of  September,  1921,. she  likewise  conveved  her 
interest  in  Com,  Cordwood,  and  Marsh  Islands,  and  on  the  31st  day 
of  October,  1921,  gave  various  bills  of  sale  for  furniture,  boats,  and 
chattels  in  and  upon  said  islands  to  Marjorie  Bourne. 

This  entire  transaction  as  to  Dark  Island  is  the  one  referred  to  in  the 
sixteenth  objection  filed  herein.  Very  much  testimony  has  been  taken 
upon  both  sides ;  the  contestants  alleging  fraud  and  misrepresentation 
upon  the  part  of  the  executors  of  .the  will  of  Frederick  G.  Bourne  in 
bringing  about  the  sale.  The  executors  deny  such  charges  and  claim 
to  have  acted  in  good  faith. 

It  IS  not  substantially  disputed  but  that  the  cost  to  Mr.  Bourne  of 
the  various  properties  hereinbefore  referred  to  as  being  distributed  to 
his  children  by  agreement  is  correct  as  per  figures  hereinbefore  given. 
Neither  is  it  substantially  disputed  but  that  the  four  separate  properties 
on  Long  Island,  sold  to  Mrs.  Hard,  Arthur  K.  Bourne,  Alfred  S. 
Bourne,  and  George  G.  Boiume,  had  a  market  value  as  great  as  what 
they  paid  for  the  same. 

It  IS  claimed  by  the  contestants,  and  I  think  their  contention  in  that 
respect  is  substantially  correct,  that  Dark  Island  has  a  market  value 
very  much  less  than  it  cost  Mn  Bcrame  in  his  lifetime.    In  the  transfer 
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tax  proceedings  it  was  appraised  at  $44,500.  The' total  of  'the  Ameri* 
can  properties  in  the  St  Lawrence  river  were  appraised  at  $44,750, 
including  Dark  Island,  and  the  total  of  the  Canadiain  ^operties  at 
$4,700.  The  appraisal  for  transfer  tax  purposes  was  made  July  22, 
1919,  nearly  two  months  after  the  contract  was  made  to  sell  Dark- 
Island  to  tlw  contestants.  Such  appraisal  was  made  by  Joseph  B.  Reid, 
of  Alexandria  Bay. 

On  or  about  the  7th  of  November,  1921,  and  shortly  after  she  had 
become  the  sole  owner  of  the  property,  Marjorie  Bourne  brought  .an 
action  in  the  Supreme  Court  of  New  York  county  against  the  above- 
named  executors  to  have  vacated  and  declared  null  and  void  the  afore* 
said  agreement  of  May  26,  1919,. under  which  Dark  Island,  Corn  Is^ 
land.  Marsh  Island,  and  Cordwood  Island  and  certain  furnishings 
thereon,  and  certain  chattels,,  were  conveyed  to  said  contestants,  and 
to  compel  the  said  executors  to  accept  deeds  and  bills  of  sale  for  the 
aforesaid  real  and  personal  property  theretofore  tendered  by  the  plain- 
tiflf  to  them,  and  to  repay  the  plaintiff  the  consideration  received  for 
same,  with  interest,  etc.  A  copy  of  the  summons  and  complaint  has 
been  introduced  in  evidence  in  this  proceeding.  The  grounds  for  the 
action  as  recited  in  the  complaint  were,  in  effect,  alleged  fraud  and 
misrepresentation.  The  aforesaid  action,  in  effect,  is  an  action  in 
equity  to  set  aside  a  conveyance  for  fraud  and  misrepresentation.  In 
my  opinion  there  is  not  enough  in  thd  case  to  set  aside  the  conveyance, 
and,  that  being  so,  this  objection  XVI  should  not  be  sustained.  I  be- 
lieve the  same  rule  should  apply  in  the  consideration  of  this  objec- 
tion that  applies  in  the  action  which  is  virtually  to  set  aside  a  convey- 
ance. 

It  probably  is  true  that  Dark  Island  cannot  be  sold  for  anything  like 
what  Miss  Bourne  has  paid  for  it  It  is  likewise  true  that  its  replace- 
ment value  is  at  least  as  great  as  she  paid  for  it.  Such  properties  have 
no  definite,  fixed,  active,  or  real  market.  The  sale  of  such  property 
depends  upon  whether  or  not  it  takes  the  eye  of  some  one  who  wants 
it  and  is  willing  and  able  to  pay  for  it.  Constructions  and  improve- 
ments were  made  in  and  upon  that  island  at  great  expense,  to  suit  the 
whim  or  taste  of  its  then  owner.  It  suited  him.  Apparently  it  pleased 
Miss  Bourne;  she  wanted  it,  and  asked  her  brother-in-law  to  bid 
$370,(XX)  for  it  That  is  undisputed.  Miss  Bourne  was  a  wealthy 
woman.  If  she  wanted  the  property  for  reasons  satisfactory  to  her- 
self, she  was  able  to  gratify  her  desire.  Is  it  reasonable  to  suppose 
that  the  Bourne  family  would  desire  to  sell  such  properties  at  public 
auction,  or  is  it  likely  that  they  would  have  been  willing  to  sell  this 
property  at  the  figure  at  which  it  b  appraised  for  transfer  tax  pur- 
poses? 

I  am  not  satisfied  that  there  was  any  fraud  or  deception  or  misrep- 
resentation practiced  upon  her  to  induce  her  to  make  the  purchase. 
Miss  Marjorie  Bourne  claims  that  her  brother  told  her  that  he  had  an 
offer  of  about  $500,000  for  Dark  Island  from  a  Mr.  Peacock;  that 
she  told  him  that  she  did  not  want  Dark  Island  to  go  out  of  the  family, 
as  her  father  loved  it;  that  she  wanted  to  keep  it  m  the  family;  that 
Arthur  replied  that  nobody  else  in  the  family  wanted  Dark  Island,  and 
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that  she  (Marjorie)  could  not  afford  to  buy  it  herself.  Her  brother 
Arthur  denies  that  he  told  her  that  there  was  a  bid  of  $500,000  from 
Mr.  Peacock.  If  he  did  tell  her  that,  or  if  she  believed  it  to  be  a  fact, 
I  cannot  understand  why  she  should  have  directed  Mr.  Strassburger  ta 
make  a  bid  for  her  of  $370iOOO,  as  she  would  have  known  in  advance 
that  it  was  inadequate.  No  court  will  ever  set  aside  a  conveyance  of 
real  property  except  upon  the  most  satisfactory  and  substantial  evi- 
dence.   It  certainly  should  not  be  lightly  done. 

People  sometimes  go  shopping,  enjoying  the  experience  of  pur* 
chasing  goods  which  please  the  eye.  The  next  day  they  send  them 
back.  The  good-natured  and  patient  merchant  takes  back  the  goods ; 
he  does  not  have  to  do  so.  Buyers  are  often  dissatisfied  with  their 
purchases  for  one  reason  or  another.  Oftentimes  it  is  simply  a  state 
of  mind.  It  is  unfair  to  allow  them  to^void  their  bargains.  Far  more 
strongly  does  this  apply  in  a  sale  of  real  estate.  When  she  bought  it, 
Miss  Bourne  knew  all  about  Dark  Island,  its  attractive  features  or  lack 
of  them.  I  do  not  think  the  estate  should  refund  the  money  she  paid 
for  it.  ^ 

Considerable  testimony  has  been  taken  as  to  various  transactions  by 
the  executors  in  handling  various  securities  of  the  estate,  and  convert- 
ing the  same  into  money,  or  in  the  purchase  of  other  securities.  It  is 
true  some  losses  were  made  in  bond  and  stock  transactions  in  191? 
and  1920.  It  is  a  matter  of  common  knowledge  that  those  years  were 
a  period  of  financial  readjustment  and  great  uncertainty.  It  was  diffi- 
cult to  know  what  to  sell,  or  what  to  buy,  or  when.  Some  of  the  wisest 
were  in  error  in  making  financial  commitments.  Mr.  Frederick  G. 
Bourne  selected  the  executors.  He  knew  what  manner  of  men,  they 
were.  Executors  are  not  expected  to  use  infallible  judgment.  They 
are  expected  to  use  their  best  judgment,  and  they  are  expected  to  be 
honest.  I  believe  the  executors  acted  in  good  faith  and  exercised  their 
best  judgment  in  all  their  various  transactions. 

[2]  Certain  payments  have  been  made  to  the  executors  on  account 
of  their  commissions  as  such,  under  agreement  with  the  heirs.  It  so 
appears  in  the  account.  To  George  P.  Vail  was  paid  $165,000,  and  to 
Arthur  K.  Bourne  $127,251.56.  Among  other  things,  the  will  of  the 
testator  provided : 

"Fourth.  I  give  and  bequeath  to  each  of  the  following  c<^arlties  or  Institu- 
tions to  be  its  property  absolutely  and  forever,  the  sum  of  ten  thousand  dol- 
lars, and  also  the  number  of  shares  of  my  stock  in  the  City  &  Subnrban  Homes 
Company  set  opposite  the  name  of  each  respectively,  viz.:  [Followed  by  a  list 
of  institutions  and  specification  of  number  of  shares.] 

"Fifth.  I  give  and  bequeath  unto  Arthur  Keeler  Bourne  and  Clayton  Mayo, 
their  survivors  and  successors,  all  my  shares  of  and  interest  in  the  capital 
stock  of  the  Singer  Manufacturing  Company,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  New  Jersey,  in  trust,  nevertheless 
as  follows:    [Followed  by  provision  setting  up  trust  for  each  surviving  diildj" 

"Codicil.  I  hereby  bequeath  to  the  Cathedral  Church  of  St.  John,  the  DiviDe, 
In  the  city  and  diocese  of  New  York,  all  shares  of  the  Provident  Loan  Bociety 
of  New  York  belonging  to  me  at  the  time  of  my  death,  as  the  same  appear  of 
record  in  my  books,  for  the  use  of  the  Cathedral  School  and  to  be  added  to 
the  fund  known  as  the  Bourne  Fund/'  etc 
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The  account  shows  that  the  stock  in  the  City  &  Subufl>an  Homes 
Company  was  of  the  value  of  $120,500,  that  the  stock  of  the  Singer 
Manufacturing  Company  was  of  the  value  of  $18,038,520,  and  the 
stock  of  the  Provident  Loan  Society  was  of  the  value  of  $93,000.  The 
aggregate  of  these  items  is  $18,252,020.  I  am  of  the  opinion  that  the 
last  above  bequests  of  the  above-named  stocks  were  specific.  The  law 
provides,  in  the  awarding  of  commissions  under  section  285  of  the 
Surrogate's  Court  Act,  as  follows : 

'*The  value  of  any  real  or  personal  property,  to  be  determined  In  snch  man- 
ner as  the  surrogate  may  direct,  and  the  increment  thereof  received,  distribut- 
ed or  deUvered,  shall  be  considered  as  money  in  making  computation  of  com- 
missions.  But  this  shall  not  apply  in  case  of  a  specific  legacy  or  devise." 

I  conclude  that  the  executors,  under  the  above  provision  of  law, 
are  not  entitled  to  commissions  upon  the  value  of  the  above  stock,  ag- 
gregating in  value  $18,252,020. 

[3]  I  am  satisfied  that  the  executors'  commissions  already  taken  are 
less  than  they  are  authorized  to  take  by  the  agreement  signed  by  all  of 
the  heirs  and  dated  November  3,  1919,  and  in  evidence  in  this  pro- 
ceeding. The  executors  are  entirely  protected  and  within  their  rights 
in  collecting  the  commissions  thus  far  received,  even  though  tlje  items 
making  up  the  above  $18,252,020  be  excluded. 

All  of  the  objections  filed  herein  by  May  Bourne  Strassburger  and 
Marjorie  Bourne,  and  verified  February  14,  1922,  are  denied,  and  the 
account  is  approved.    Enter  decree  accordingly. 

Decreed  accordingly.  * 

ai9  Misc.  Rep.  190)  ^^  ^  ^^^^^.^  ^^.^^.^g^ 

In  re  CENTRAL  UNION  TfAjST  CO. 

(Surrogate's  Court,  Bronx  County,    July,  1922.) 

1.  War  «=9l2— Right  ef  oltlzen  to  bequeath  persoaalty  to  alien  not  abrldoed  by 
declaration  of  war. 

The  rip:ht  of  a  citizen  to  bequeath  personal  property  to  a  citizen  of  Ger- 
many before  the  war  was  not  abridged  by  the  declaration  of  war,  nor  did 
the  bequest  violate  the  Trading  with  the  Enemy  Act  (U.  S.  Comp.  St.  1918, 
U.  S.  Comp.  St  Ann.  Supp.  1919,  S§  3115%a-3115/%J)  by  becoming  opera- 
tive during  t^ie  war. 
X  War  ^=:» I  ^—Bequests  of  personalty  to  alien  enemies  not  prohibited  by  statute. 

Under  Heal  Property  Law,  I  10,  empowering  "alien  friends  to  take, 
hold,  tranfimlt  and  dispose  of  real  property  within  the  state  in  the  same 
manner  as  a  native  bom  citizen',"  devises  of  real  property  to  alien  enemies 
are  void :  but  no  snch  limitation  exists  as  to  bequests  of  personal  proper- 
ty, under  Decedent  Estate  Law,  |  98,  providing  for  the  distribution  of 
personal  property. 
9.  War  «=s>i2-£n0my  alieas  held  eatltlod  te  reeeivo  legades  under  wiU  of  citizen. 

Though  a  testator,  who  was  a  citizen  of  this  country  and  who  had  be- 
queathed personal  property  to  his  sisters  in  Germany,  died  after  war 
was  declared,  the  sisters  were  not  barred,  but  were  entitled  to  receive 
their  legacies,  subject  to  the  rights  of  the  Alien  Property  Custodian.      « 

In  the  matter  of  the  judicial  settlement  of  the  account  of  the  executor 
•of  the  estate  of  August  J.  Roeck,  deceased.     Objections  by  widow 
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and  son  of  testktor  to  certain  heirs  of  testator,  who  were  alien  enemies, 
receiving  legacies  under  the  will.    Objections  dismissed. 
See,  also,  111  Misc.  Rep.  509,  183  N.  Y.  Supp.  llf^ 

Black,  Varian  &  Simon,  of  New  York  City,  for  executor. 
Adolph  E.  Giitgsell,  of  New  York  City,  for  contestants. 

SCHULZ,  S.  On  September  21,  1900,  the  decedent  executed  a  last 
will  and  tests^ment,  in  which,  among  other  dispositions  of  his  prop- 
erty, he  made  certain  bequests  and  devises  to  two  of  his  sisters  resid- 
ing in  the  empire  of  Germany.  Thereafter,  and  on  May  12,  1905,  and 
August  28,  1913,  respectively,  he  executed  codicils  thereto  which, 
except  that  they  ratified  and  confirmed  his  will,  are  not  of  importance 
in  this  controversy. 

One  of  the  sisters  mentioned  died  in  Germany  on  May  31,  1915, 
leaving  her  surviving  four  children.  The  testator  departed  this  life 
on  July  23„  1917,  and  the  documents  heretofore  referred  to  were,  by 
decree  of  this  court  dated  September  13,  1917,  duly  admitted  to  pro- 
bate as  his  last  will  and  testament.  At  the  time  of  his  death  the  sur- 
viving sister  and  the  nephew  and  nieces,  being  the  surviving  children 
of  the  deceased  sister,  resided  in  Germany,  and  it  is  not  disputed  that  ' 
they  were  citizens  of  the  empire  of  Germany. 

The  executor  now  desires  to  have  its  account,  which  refers  to  per- 
sonal property  of  the  decedent  only,  judicially  settled.  The  decedent 
also  left  him  surviving  a  widow  and  one  son,  and  they  have  filed  objec- 
tions to  this  account,  in  which  they  urge  that  at  the  time  of  the  dece- 
dent's death  the  sister,  nephew,  and  nieces  aforesaid,  being  alien  en- 
emies of  the  United  States,  resident  in  an  enemy  country,  have,  for 
that  reason,  lost  all  their  rights,  shares,  and  interests  in  the  decedent's 
estate  and  any  legacies  bequeathed  by  the  decedent's  will,  and  that  the 
decedent  has  died  intestate  as  to  the  moneys  bequeathed  to  them. 

The  question  presented,  therefore,  is  whether  these  enemy  aliens, 
residing  in  the  country  of  the  enemy  at  the  time  of  the  death  of  the 
decedent,  may,  under  our  laws,  take  the  legacies  of  personalty  made 
to  them,  or  whether,  as  to  such  legacies,  the  decedent  died  intestate, 
and  the  amounts  bequeathed  are  distributable  to  the  contestants  as  the 
widow  and  next  of  kin  of  the  decedent.  No  doubt  there  was  a  time 
long  past  when-  enemy  aliens  in  some  countries  were  treated  with 
extreme  harshness — ^when  their  good§  and  property  were  confiscated 
and  they  themselves  imprisoned  or  destroyed.  The  closer  association 
of  nations  and  the  more  intimate  contact  between  their  subjects,  re- 
sulting from  economic  causes,  commerce,  and  the  necessities  of  trade, 
in  modem  times,  have  caused  a  change  in  the  attitude  which  govern- 
ments generally  assume  toward  the  persons  and  property  of  subjects 
of  enemy  nations.  Kershaw  v.  Kelsey,  100  Mass.  561,  97  Am.  Dec. 
124,  1  Am.  Rep-  142;  Clarke  v.  Morey,  10  Johns.  69,  72;  Brown  v. 
United  States,  8  Cranch,  1 10,  3  L.  Ed.  504.  As  was  said  by  Chief  Jus- 
tice Marshall  in  Brown  v.  United  States,  supra: 

"That  war  gives  to  the  sovereign  full  right  to  take  the  persons  and  confis- 
cate the  property  of  the  enemy  wherever  found  is  conceded*    The  mitigations  of 
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this  rigid  rale,  urbidi  th%  bmnane  and  wise  policy  of  modem  times  bae  in- 
troduced into  practice,  will  more  or  less  affect  the  exercirte  of  this  rifAU  but 
cannot  impair  the  right  itself.  That  remains  undiminished,  and  when*  the 
sovereign  authorities  Shall  choose  to  bring  it  into  operation  the  Judicial  de* 
partment  must  give  effect  to  its  will ;  Jnti,  untU  that  will  shaU  be  espresied, 
HO  power  of  eondemnatUm  oan  oJPUt  4n  the  court.*'    (Italics  are  mine.) 

It  was  early  recognized  that  it  would  be  unjust  and  unreasonable  to 
encourage  the  subjects  of  one  nation  to  come  to  other  lands,  and  by 
their  industry  and  resources  assist  in  developing  them,  apd  yet  subject 
such  persons  ta  the  great  danger  of  having  their  property  confiscated 
and  their  lives  forfeited  if,  perchance,  war  should  arise  between  their 
own  nation  and  that  of  their  sojourn.  This-  is  true  particularly  in 
our  country,  whose  growth  and  progress  is  due  largely  to  immigration, 
and  is  the  more  apparent  when  one  remembei:s  that  such  an  alien  can- 
not protect  himself  by  becoming  a  citizen,  even  if  he  wished  to  do  so, 
without  some  years  of  residence  here.  On  the  other  hand,  it  is  clear 
that,  if  alien  enemies  residing  in  the  cotmtry  of  the  enemy  were  en- 
titled to  receive  property  which  is  within  the  jurisdiction  of  this  gov-: 
emment  while  a  war  is  in  progress,  such  property  might  inure  to  the 
benefit  of  the  enemy  nation  and  be  used  against  us.  Hence,  while  war 
itself  does  not  result  in  a  confiscation  of  the  property  of  such  alien 
enemies,  the  government  usually  does  protect  itself  against  the  danger 
which  might  arise  if  such  property  were  turned  over  to  such  aliens  dur- 
ing the  pendency  of  a  war.  An  example  of  legislation  having  this  pur- 
pose is  foxwd  in  the  Trading  with  the  Enemy  Act  (U.  S.  Comp.  St. 
1918,  U.  S.  Comp.  St.  Ann.  Supp.  1919,  §§  SUSVoa-SllSVoj),  which 
provides  for  the  holding  of  such  properly  by  an  official  known  as  the 
Alien  Property  Custodian.  Legislation  of  the  kind  stated  indicates 
that  the  policy,  of  the  government  is  conservation  and  not  confisca- 
tion. •       •'  , 

It  is  urged  that  there  is  no  question  of  confiscation  involved  in 
this  matter,  but  only  of  a  refusal  to  permit  an  alien  enemy,  if  resident 
in  the  enemy  country,  to  take  by  bequest.  If  the  governmental  pol- 
icy, however,  is  not  to  deprive  such  enemy  aliens  of  property  actually 
owned  by  them  before  the  war  begins,  it  seems  logical  to  assume  that 
the  same  policy  exists  as  to  rights  which  had  been  granted  and  which 
existed  prior  to  the  war,  and  of  these  the  right  to  take  by  bequest  was 
one.  Meakings  v.  Cromwell,  5  N.  Y.  136;  Beck  v.  McGillis,  9  Barb. 
35;  Marx  v.  McGlynn,  88  N.  Y.  358. 

(l)  Again,  before  the  war  the  decedent,  a  citizen  of  this  country,  was 
privileged  under  our  laws  to  make  the  bequest  stated,  and  the  same 
would  have  been  valid  and  enforceable  if  he  had  died  before  the  war. 
These  rights  are  not  abridged  simply  by  the  declaration  of  war  itself, 
because  the  settled  policy  of  the  government  is  to  impair  as  little  as 
possible  the  private  rights  of  citizens  by  national  differences.  Sands 
V.  New  York  Life  Ins.  Co.,  SO  N.  Y.  626,  10  Am.  Rep.  535 ;  Brown 
▼.  U.  S.,  supra.  Nor  did  the  fact  that  the  bequest  became  operative 
during  the  war  violate  the  Trading  with  the  Enemy  Act.  In  re  Kiels- 
mark's  Will,  188  Iowa,  1378,  177  N.  W.  690,  11  A.  L.  R.  156;  In  re 
Gregg's  Estate,  266  Pa.  189,  109  Atl.  777.    If,  therefore,  these  rights 
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have  been  taken  away  during  the  war,  we  must  look  for  some  statute 
so  providing,  and,  if  there  is  none,  for  some  adjudication  which  has 
established  such  to  be  the  law,  and  hence  has  the  force  of  a  statute 
to  that  effect. 

[2]  So  far  as  devises  of  real  estate  are  concerned,  the  statute  makes 
provision,  for  it  specifically  says  that  "alien  friends  are  empowered  to- 
take,  hold,  transmit  and  dispose  of  real  property  within  the  state  in 
the  same  manner  as  native-bom  citizens"  (Real  Property  Law  [Laws 
1909,  c.  52;  Consol.  Laws,  c.  50]  §  10),  and  it  has  been  held  that 
therefore  alien  enemies  are  excluded  (Techt  v.  Hughes,  229  N.  Y.  222, 
128  N.  E.  185, 11  A.  L.  R.  166,  certiorari  denied  Hughes  v.  Techt,  254 
U.  S.  643,  41  Sup.  Ct.  14,  65  L.  Ed.  454)  ;  but  as  to  bequests  of  per- 
sonalty, or  the  distribution  thereof  under  the  statute  of  distributions, 
no  sudi  statutory  limitation  exists  (Decedent  Estate  Law  [Laws  1909, 
c.  18;  Consol.  Laws,  c.  13]  §  98).  There  is  a  difference  with  respect 
to  the  privilege  granted  to  aliens  between  those  affecting  real  property 
and  those  affecting  personalty.  Beck  v.  McGillis,  supra;  Meakings  v. 
Cromwell,  supra ;  Marks  v.  McGlynn  et  al.,  supra. 

[3]  I  am  satisfied  that  the  general  policy  of  the  government  has  not 
been  to  confiscate  personal  property  of  aliens,  either  resident  here  or 
residing  in  the  country  of  the  enemy,  and  have  found  some  authority 
in  other  states  and  in  the  federal  court  for  holding  that  honresident 
enemy  aliens  residing  in  the  enemy  country  are  entitled  to  legacies  of 
personal  property  in  this  country  under  wills  of  resident  decedents, 
subject  to  the  rights  of  the  Alien  Property  Custodian  (In  re  Kiels- 
mark's  Will,  supra;  In  re  Gregej's  Estate,  supra;*  Fairfax  v.  Hunter, 
11  U.  S.  [7  Cranch]  603,  619,  3  L.  Ed.  453,  citing  Attorney  General" 
V.  Weeden  &  Shales,  Park  Exch.  267)  and  I  would  find  no  difficulty  in 
so  holding,  were  it  not  for  two  decisions,  which  are  urged  upon  me  as 
precedents,  one  of  which  it  is  suggested  is  conclusive  upon  the  question 
involved.  These  are  Techt  v.  Hughes,  supra,  and  Bradwdl  v.  Weeks^ 
13  Johns.  1. 

In  Techt  v.  Hughes  the  right  of  an  alien  enemy  to  take  real  estate 
under  the  last  will  and  testament  of  her  deceased  husband  was  in- 
volved, and  the  Court  of  Appeals  held  that,  if  it  were  not  for  treaty 
rights  existing  between  the  two  governments  at  war,  the  devisee  by 
reason  of  being  an  alien  enemy  could  not  have  enjoyed  the  benefit  of 
the  devise.  This  case,  however,  is  readily  distinguishable  from  the 
one  now  under  consideration  for  the  reason,  already  stated,  that  it 
involved  real  estate,  Bradwell  v.  Weeks  presents  a  greater  difficulty. 
There  the  decedent,  a  resident  of  the  state  of  New  York,  died  intestate,, 
personal  property  only  was  involved,  and  it  was  adjudged  that  the  next 
of  kin,  being  aliens  resident  in  the  enemy  country,  could  not  take,  and 
that  the  property  was  distributable  to  resident  next  of  kin  of  the  de- 
cedent. 

That  this  case  is  very  close  to  the  one  now  under  consideration  can- 
not be  denied,  and  I  am  confronted  with  the  question  whether  •!  shall 
follow  my  own  judgment,  fortified  as  it  appears  to  be  by  some  decisions- 
in  other  states  and  in  the  federal  court,  or  shall  regard  Bradwell  v. 
Weeks  as  a  controlling  precedent  and  follow  it,  regardless  of  <the  cir- 
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cumstances  under  which  it  was  rendered,  the  policies  of  the  state  and 
federal  governments,  as  I  believe  them  to  be,  and  my  own  conclusions 
in  the  matter.  I  might  attempt  to  distinguish  the  pending  matter  from 
Bradwdl  v.  Weeks.  It  is  true  that  in  the  latter  case  the  decedent  did 
not  appear  to  be  a  citizen  and  died  intestate,  whereas  in  the  matter  un- 
der consideration  the  decedent's  citizenship  is  not  disputed  and  he  did 
not  die  intestate.  Such  an  attempted  distinction,  however,  would  be 
begging  the  question,  because  I  do  not  believe  that  there  is  a  material 
difference  in  principle. 

The  doctrine  of  stare  decisis,  derived  from  the  legal  maxim,  "Stare 
decisis  et  non  quieta  movere,"  and  the  nile  of  adherence  to  precedent, 
are  well  established  in  our  law.  I  recognize,  and  have  always  followed, 
the  rule  that  a  court,  especially  one  of  first  instance,  should  follow 
precedents  laid  down  by  courts  of  appellate  jurisdiction,  and  should 
never,  unless  the  most  unusual  circumstances  exist,  presume  to  follow 
its  own  conclusions  when  an  appellate  court  has  decided  the  question  to 
the  contrary.  The  consensus  of  opinion  is  that  the  stability  of  our  laws 
is  dependent  upon  adherence  to  precedent,  the  theory  being  that  in  the 
last  analysis  greater  justice  is  done  by  following  a  precedent  .which 
is  known  and  understood,  even:  if  its  correctness  be  subsequently  doubt- 
ed, than  by  entmciating  a  contrary  principle  which  would  unsettle  the 
law. 

It  cannot  be  questioned  that,  where  a  determination  has  been  reached 
by  an  appellate  court,  and  the  reasons  for  the  result  obtained  are  stated, 
and  show  that  the  question  has  received  careful  consideration  and  is 
the  result  of  deliberation,  it  should  be  followed,  particularly  where  the 
principle  enunciated  has  been  the  basis  of  other  decisions  and  has  been 
recognized  by  other  courts,  and  where  a  contrary  decision  would  tend, 
to  interfere  with  vested  rights.  Baker  v.  Lorillard,  4  N.  Y.  257,  261 ; 
Wayne  County  Savings  Bank  v.  Low,  6  Abb.  N.  C.  76;  Leavitt  v. 
Blatchford,  17  N.  Y.  521,  533;  Rumsey  v.  New  York  &  N.  E.  R.  R. 
Co.,  133  N.  Y.  79,  85,  30  N.  E.  654,  15  L.  R.  A.  618,  28  Am.  Rep.  600. 

Is  the  converse  of  this  proposition  true?  Is  a  court  absolutely 
bound  to  follow  a  precedent,  in  which  no  opinion  was  rendered  giving 
the  reasons  for  the  conclusion  reached,  which  does  not  appear  to  have 
been  the  result  of  examination,  consideration,  and  deliberation,  which 
has  not  been  followed  or  recognized  by  other  courts  in  this  state  or 
elsewhere,  where  a  contrary  decision  will  not  tend  to  create  confusion 
as  to  vested  rights,  and  where  the  conclusion  itself  appears  to  be 
against  the  general  policy  of  the  government  when  it  was  rendered,  and 
opposed  to  such  policy  when  the  question  again  arises?  If  so,  then 
Bradwell  v.  Wedcs  is,  in  my  opinion,  determinative  of  the  question 
now  presented. 

In  Gifford  v.  Livingston,  2  Denio,  380,  392,  it  was  held: 

**To  overrule  a  decision  <dearly  erroneous  on  principle  is  always  a  duty, 
even  wbere  the  Constitution  does  not  interpose,  unless  there  has  heen  a  uni- 
form course  of  corroborating  decisions  for  a  series  of  years,  and  even  thea 
the  principle  of  stare  decisis  has  been  most  strongly  applied  in  real  estate 
cases.  I  believe  that  a  single  decision  has  never,  in  any  case,  been  allowed 
to  stand  If  foimd  opposed  to  princii^le"— citing  cases. 
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In  Harris  v.  Clark,  2  Barb.  94,  101,  the  New  York  Supreme  Court 
held  that,  where  it  was  manifest  from  the  report  of  a  case  that  it  did 
not  receive  a  deliberate  examination,  either  by  counsel  or  court,  they 
felt  them^lves  at  liberty  to  dispose  of  the  question,  unembarrassed  by 
a  prior  decision  apparently  to  the  contrary. 

In  People  v.  Mayor,  etc.,  of  City  of  Brooklyn,  9  Barb,  535,  544,  it 
was  said : 

"We  look  Into  these  opinions  In  vain  for  the  evidence  of  that  solemn  argu- 
ment and  mature  deliberation  which,  upon  the  doctrine  of  stare  decisis,  should 
give  to  this  case  the  weight  of  authority  sufflcieiit  to  foreclose  the  judgment 
of  all  other  tribunals  upon  the  same  question." 

In  Baker  v.  Lorillard,  supra,  4  N.  Y.  257, 261,  tfie  court  said : 

"I  go  farther,  and  hold  It  to  be  the  duty  of  every  Judge  and  every  court  to 
examine  its  own  decisions  and  the  decisions  of  other  courts  without  fear,  and 
to  revise  them  without  reluctance." 

In  Wayne  County  Savings  Bank  v.  Low,  6  Abb.  N.  Cais.  76,  the 
court  held  that — 

''An  exceptional.  Ill-considered,  and  clearly  erroneous  decision  of  the  conrt 
of  lant  resort  does  not,  as  a  precedent,  necessarily  control  the  subsequent  de> 
termination  of  a  subordinate  court  of  general  Jurisdiction." 

In  Overheiser  v.  Morehouse,  2  How.  Prac.  (N.  S.)  257,  the  Special 
Term  of  the  Supreme  Court  did  not  follow  a  prior  decision,  saying": 

"A  careful  study,  however,  has  so  thoroughly  convinced  the  Judpe  to  whom 
the  present  case  has  been  submitted  that  the  decision  referred  to  cannot  be 
upheld  that  he  has  been  constrained  to  follow  his  own  convictions,  giving  his 
reasons  therefor,  thus  submitting  the  problem  to  the  appeUate  tribunal,  wheth- 
er or  not  MlUer  v.  Miller  shaU  be  adhered  to." 

In  Rumsey  ct  al.  v.  New  York  &  N.  E.  R.  R.  Co.,  supra,  133  N.  Y. 
79. 85,  30  N.  E.  654,  655  ( 15  L.  R.  A. .618, 28  Am.  Rep.  600),  the  court 
said : 

"It  is  no  doubt  true  that  even  a  single  adjudication  of  this  court,  upon  a 
question  properly  before  it.  Is  not  to  be  questioned  or  disregarded  except  for 
the  most  cogent  reasons,  and  then  only  in  a  case  where  it  is  plain  that  the 
judgment  'was  the  result  of  a  mi  stale  en  view  of  the  condition  of  the  law  ap- 
plicable to  the  question.  But  the  doctrine  of  stare  decisis,  like  almost  every 
other  legal  rule,  is  not  without  its  exceptions.  It  does  not  apply  to  a  case 
where  it  cp.n  be  shown  that  the  law  has  been  misunderstood  or  misapplied,  or 
where  the  former  determination  is  evidently  contrary  to  reason.  Hie  authori- 
ties are  abundant  to  show  that  in  such  cases  it  is  the  duty  of  courts  to  re- 
examine the  question." 

In  Matter  of  McGinness'  Estate,  13  Misc.  Rep.  714,  35  N.  Y.  Supp. 
820,  the  then  surrogate  of  Westchester  county  stated  that  under  ordi- 
nary circumstances  it  would  be  incumbent  upon  his  court  to  follow 
the  decision  of  the  General  Term  without  further  consideration,  but  as 
it  appeared  that  the  affirmance  of  the  General  Term  was  pro  forma, 
and  without  argument,  the  point  stood  substantially  as  if  determined  by 
(5ie  judge  below. 

In  People  ex  rel.  Davidson  v.  Williams,  85  Misc.  Rep.  553,  147  N. 
Y.  Supp.  1036  (affirmed  People  ex  rel.  Davison  v.  Williams,  164  App. 
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Div.  900,  148  N.  Y.  Supp.  1136),  the  ocrart,  sitting  at  Special  Tcnn, 
said: 

''My  respect  for  the  mle  of  stare  dedsts  and  for  tbe  learned  Ivstlces  who 
wrote  in  tbe  cases  referrck)  to  would  lead  me  to  follow  their  inteiDretation 
of  the  statute,  but  we  have  beea  recently  admonished  that  the  doctrine  of  stare 
decisis  does  not  relieve  a  Judge  of  responsibility  in  a  case  like  this,  when  no 
decision  has  been  rendered  by  the  court  of  last  resort,  or  wben  no  conclusive 
reason  is  given  for  the  decision  reached''— ^siting  Montrose  ▼.  Baggott,  161  App. 
Div.  494,  146  N.  Y.  Supp.  649. 

Judge  Cardozo,  in  his  work  ''The  Nature  of  the  Judicial  Process," 
treats  of  the  subject  of  adherence  to  precedent  (page  142),  and  quotes 
with  approval  from  the  decision  of  Wheeler,  J.,  in  Dwy  v.  Connecticut 
Co.,  89  Conn.  74,  99,  92  Atl.  883,  891  (L.  R.  A.  1915E,  800,  Ann.  Cas. 
1918D,  270),  partly  as  follows: 

That  conrt  best  serves  the  law  which  recognizes  that  the  rules  of  law 
which  grew  up  in  a  remote  generation  may,  in  the  fullness  of  experience,  be 
found  to  serve  another  generation  badly,  and  which  discards  the  old  rale 
when  it  tlnds  that  another  rule  of  law  represents  what  should  be  according  to 
the  established  and  settled  judgment  of  society,  and  no  considerable  property 
rights  have  become  vested  in  reliance  upon  the  old  rule" 

—and  observes  that : 

"If  Judges  have  woefully  misinterpreted  the  mores  of  their  day,  or  if  the 
mores  of  their  day  are  no  longer  those  of  ours,  they  ought  not  to  tie,  in 
helpless  submission,  the  hands  of  their  successors." 

Sec,  also,  Wells  on  Doctrines  of  Res  Adjudicata  and  Stare  Decisis 
(1878)  p.  527  et  seq.,  and  Essay  on  Doctrine  of  SUre  Decisis,  New 
York  State  Bar  Association  Reports  ( 1885)  vol.  8,  p.  69. 

From  the  foregoing,  and  an  examination  of  many  other  cases,  I 
reach  the  conclusion  that,  when  a  situation  arises  where  a  judge's 
opinion  does  conflict  widi  the  decision  of  an  appellate  court,  he  may 
venture  to  examine  the  ^precedent  to  ascertain  under  what  circum* 
stances  the  conclusion  enunciated,  was  reached,  keeping  in  mind  al- 
ways, however,  that  the  general  rule  is- adherence  to  precedent  and  that 
nonadherence  is  an  exception  permitted  only  tuidcr  extraordinary  cir- 
cumstances. If  I  am  correct  in  this,  then  I  'am  not  bound  blindly  to 
follow  the  principle  laid  down  in  Bradweil  v.  Weeks,  but  aiki  permitted 
to  proceed  with  the  examination  stated. 

The  case  of  Bradweil  v.  Weeks,  1  Johns.  Ch.  206,  was  heard  by 
Chancellor  Kent  over  100  years  ago,  and  by  him.it  was  held  that  an 
alien  enemy  may  take  personal  property  by  succession  as  next  of  kin, 
and  is  entitled  to  a  distributive  share  under  the  act  for  the  distribution 
of  intestate  estates,  though  he  cannot  recover  it  during  the  war,  un- 
der which  circumstances  it  remains  in  the  hands  of  the  administrator,  in 
trust  for  him,  until  the  return  of  peace.  The  matter  was  appealed  to 
the  Court  for  the  Correction  of  Errors.  One  of  the  judges  hearing  the 
case  wrote  an  opinion  affirming  the  decree  of  the  Court  of  Chancery. 
The  remaining  three  judges  who  heard  the  case  declared  themselves 
to  fatfc  of  the  same  opinion.  Seven  senators  likewise  voted  for  affirm- 
ance. Eleven  senators  voted  for  reversal.  The  members  of  the  court 
were  thus  evenly  divided  in  opinion,  and  the  president,  the  Lieutenant 
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Governor,  declare^  for  reversal,  and  the  decree  of  the  Court  of  Chan- 
eery  was  thereupon  reversed,  and  a  direction  made  that  the  estate  be 
paid  over  after  the  deduction  of  costs,  etc.,  to  the  appellants. 

It  will  thus  be  observed  that  every  judge  who  heard  the  cause,  and 
who  passed  upon  the  appeal,  was  of  the  opinion  that  enemy  aliens  resi- 
dent in  the  enemy  country  were  entitled  to  receive  their  distributive 
share,  subject  to  tiie  rights  of  the  government  pending  the  war,  and  the 
only  opinion  rendered  in  the  appellate  court  was  read  for  affirmance. 
None  of  the  other  eleven  senators,  nor  the  Lieutenant  Governor,  who 
voted  for  reversal,  and  whose  judgment  prevailed,  wrote  any  opinion, 
or,  so  far  as  the  record  discloses,  gave  any  reason  for  the  votes  cast. 
The  case  has  never  been  cited  in  the  state  of  New  York,  so  far  as  I 
have  been  advised  or  have  been  able  to  discover,  as  an  authority  for 
the  proposition  that  alien  enemies  residing  in  an  enemy  country  can- 
not take  by  bequest,  and  it  appears  to  be  3ie  only  case  in  the  court  of 
last  resort  in  this  state  on  the  question.  It  has  been  cited  on  several  oc- 
casions in  this  state  in  cases  involving  other  questions,  but  always  ap- 
I)arently  on  the  opinion  of  the  Chancellor,  or  upon  that  of  the  judge 
of  the  appellate  court,  which  did  not  prevail.  Tanas  v.  Mun.  Gas  Co., 
88  App.  Div.  251,  84  N.  Y.  Supp.  1053 ;  Sands  v.  New  York  Life  Ins. 
Co.,  50  N.  Y.  626,  10  Am.  Rep.  535.  It  has  also  been  cited  in  other 
states,  but  strange  to  say  always  upon  the  opinions  referred  to.  Sey- 
mour V.  Bailey,  66  111.  288,  301 ;  Blackwell  v.  Willard,  65  N.  C.  555,  6 
Am.  Rep.  749;  Evans'  Appeal,  51  Conn.  435,  439;  Louisville  &  N.  R, 
Co.  V.  Buckner,  8  Bush  (Ky.)  277,  282,  8  Am.  Rep.  462.  It  has  never 
been  followed,  appears  to  be  entirely  contrary  to  the  policy  of  the  gov- 
ernment at  the  time  it  was  rendered,  as  the  said  policy  was  interpreted 
by  one  of  the  ablest  minds  of  that  period,  and  it  is  against  the  present 
policy  of  the  government,  if  I  am  correct  in  my  conclusions. 

Under  these  circumstances,  and  the  others  adverted  to,  which  do  not 
indicate  that  the  result  was  arrived  at  after  examination,  consideration, 
and  deliberation,  or  was,  as  Chancellor  Kent  says,  "a  solenm  decision 
upon  a  point  of  law"  (Kent,  Com.  vol.  1,  *475),  I  am  of  the  opinion 
that  it  is  not  a  precedent  controlling  at  this  time,  and  that  I  am  not 
obliged  to  follow  it,  and  I  therefore  hold  that  the  enemy  aliens  referred 
to  are  not  barred,  but  are  entitled  to  receive  their  legacies,  subject  lo 
the  rights  of  the  Alien  Property  Custodian. 

The  objections  are  dismissed,  with  costs  to  the  petitioner,  payable 
out  of  the  estate.    Settle  decision  and  decree  accordingly. 
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la  r«  SCHWARTZ. 

(Supreme  Court,  Appellate  Division,  First  Department    Jnly  14,  1922.) 

I.  Attorsty  and  eliMt  <8»9a*-Attoni^  vet  llabi*  for  statMUMts  ia  oovraa  at 
trial. 

Comisel  is  not  liable  to  a  civil  action  or  to  criminal  proceedings  for 
anything  he  may  have  said  in  the  course  of  a  trial  or  investigation*  pro* 
Tided  it  was  relevant  or  pertinent  to  the  suhject-iaatter  of  the  controversy, 
but  a  member  of  the  bar  is  always  responsible  to  tlie  court  for  his  pro- 
fessional conduct 
X  Attonisy  aad  cliaat  «»5S--Attoniey  auspaadad  for  ofaarolng  fraud  and  deceit 
without  Qrouada. 

An  attorney  was  suspended  from  practice  for  six  months  for  charghig 
opposing  counsel  with  fraud,  trickery,  and  deceit  upon  the  court  and 
Jury,  without  evidence  justU^ing  the  charges. 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar 
of  the  City  of  New  York  against  Benjamin  F.  Schwartz,  an  attorney. 
Respondent  suspended  for  six  months. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Einar  Chrystie,  of- New  York  City,  for  petitioner. 

Warren  Leslie,  of  New  York  City,  for  respondent 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  as  an 
attorney  and  counselor  at  law  at  the  June,  1911,  term  of  the  Appellate 
Division  of  the  Supreme  Court,  Second  Dq>artment.  The  petition 
alleges  that  the  respondent  has  been  guilty  of  misconduct  as  an  at* 
tomey  at  law  as  follows : 

That  the  respondent  appeared  as  attorney  for  the  defendant  in  an 
action  brought  by  one  Mullaney  against  the  Century  Steel  Company 
to  recover  commissions  upon  the  sale  of  steel  to  the  Russian  govern* 
ment.  The  action  was  tried,  and  resulted  in  a  verdict  for  the  plain- 
tiff  for  $5,000.  This  judgment  was  affirmed  on  appeal,  and  a  motion 
for  reargument  and  for  leave  to  go  to  the  Court  of  Appeals  was  de- 
nied. Thereiafter  the  respondent  obtained  an  order  to  show  cause, 
returnable  at  Special  Term,  why  the  judgment  shoiild  not  be  vacated 
and  a  new  trial  granted : 

•njpon  the  ground  that  fraud,  trickery,  and  deceit  were  practiced  upon  the 
court  by  the  attorney  for  the  plaintiff,  aud  further  upon  the  ground  that  the 
verdict  was  procured  upon  perjured  testimony." 

This  order  was  based  upon  the  respondent's  affidavit,  verified  July 
9,  1919.  This  affidavit,  among  other  things,  contained  the  following 
statements : 

•*In  order  to  attempt  to  discredit  the  defendant's  witnesses,  and  for  the 
purpoae  of  practicing  fraud,  trickery,  and  deceit  upon  the  court  and  jury,  Mr. 
Emiey,  in  cross-examining  Mr.  Lown,  the  president  of  the  Century  Steel  Com- 
IMiny  of  America,  Inc.,  asked  whether  or  not  the  defendant  company  had  paid 
to  Peskine  this  commission  that  De  Boves  promised  to  pay  to  him.  Objection 
was  made  .to  this  question,  and  instead  of  sustaining  the  objection,  because  it 

^s»For  other  cases  see  sftme  topic  ft  KBT-NUMBBR  In  all  Key-Kumbteod  Digests  ft  Indexes 
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was  wholly  Immaterial  to  the  Issue  in  the  case  at  bar,  whether  or  not  Pesklne 
had  or  had  not  been  paid,  the  court  inquired  of  Mr.  Emley  what  the  purpose 
was  of  this  testimony.  Mr.  Emley»  at  page  107  of  the  record  (folios  319  to 
323),  conveyed  to,  the  jury  in  a  statement  made  In  their  presence,  apparently 
directed  to  the  court,  that  it  was  a  policy  of  this  defendant  to  welch  on  its 
debt&  Although  the  court  ordered  the  jury  to  ignore  the  statements  of  coun- 
sel, at  the  same  time  it  cannot  be  denied  that  the  statement  of  Mr.  Emley  had 
a  very  disastrous  effect  upon  the  defendant's  case,  as  was  evidenced  by  the 
vepdictt  which  was  for  the  sum  of  $4,686,  with  interest,  for  tlie  plaintiff. 

''Not  content  with  having  attempted  to  deceive  the  court  and  jury  with  this 
shitement  of  his,  thb  attorney  for  the  plaintiff  i>racticed  further  fraud  and 
trickery  when,  by  device  and  by  some  methods  which  the  deponent  can  fairly 
guess  at,  Mr.  Emley  succeeded  in  weaning  away  from  the  defendant  one  of 
its  former  officers  and  directors,  Mr.  Perkins,  who  up  to  the  very  moment  of 
the  trial  was  in  consultation  with  deponent,  and  insisted  that  no  agreement  of 
the  kind  that  De  Boves  testified  to  was  ever  made  to  his  knowledge.  This 
witness  was  subpoenaed  to  court  by  the  deponent  for  the  purpose  of  testifying 
on  behalf  of  the  defendant.  At  the  last  moment,  he  decided  to  switch  bis  tes- 
timony at  the  apparent  instigation  of  Mr.  Emley,  and  he  was  placed  upon  the 
stand  in  rebuttal  as  a  witness  for  the  plaintiff,  whereupon  Mr.  Emley  asked 
him  as  to  whether  or  not  he  had  any  recollection  about  the  Pesklne  transac- 
tion, to  which  Perkins  readily  replied  that  the  defendant  refused  to  pay  this 
money  to  Pesklne,  saying  that  it  was  graft,  and  when  that  letter  was  written 
to  Pesklne  he  Started  on  the  run  and  is  running  still,  as  graft  is  punishable  by 
death  by  the  Russian  government,  to  which  Pesklne  belonged  (folios  379,  380). 

"This  statement  was  a  deliberate  falsehood,  and  was  concocted  apparently 
in  the  office  of  the  attorney,  Mr.  Emley,  before  the  trial  of  the  action,  for 
the  purpose  of  throwing  dust  in  the  eyes  of  the  jury,  in  order  to  prejudice  the 
defendant's  case.  This  is  apparent  at  the  present  time,  because,  while  the 
appeal  from  the  judgment  was  pending,  and  on  June  12,  1919,  Mr.  Emley  noti- 
fied the  deponent  by  mail  that  he  represented  Pesklne  and  demanded  payment 
of  the  sum  of  $1,185,  as  per  Exhibit  A,  hereto  annexed. 

"It  is  readily  apparent  that  Mr.  Emley  knew  the  whereabonts  of  Pesklne. 
knew  that  the  testimony  that  Pesklne  was  scared  away  was  false,  and  delib- 
erately concealed  from  the  court  that  Pesklne  is  his  client,  in  order  to  carry 
out  the  scheme,  which  he  evidently  concocted  in  his  office,  for  the  purpose  of 
practicing  fraud  and  trickery  upon  the  court  and  jury,  and  by  this  nnlawful 
device  and  scheme  to  bring  about  a  recovery  for  and  on  behalf  of  the  plain* 
tiffs. 

"Your  deponent  respectfully  submits  that,  in  view  of  the  perjured  testimony 
given  upon  the  trial  of  this  action,  and  the  further  fact  that  counsel  for  the 
plaintiff  did  deliberately  conceal  a  fact  which  was  testified  to  falsely  at  the 
trial,  atid  the  further  fact  that  Pesklne,  his  clieaQt,  was  in  league  with  De 
Boves,  Perkins,  and  Mr.  Emley  to  bring  about  a  recovery  for  the  plaintiff,  that 
a  new  trial  should  be  granted  in  the  interests  of  justice. 

"Your  deponent  did  not  know  of  the  existence  of  Pesklne  at  the  time  of  the 
trial,  and  the  first  and  only  intimation  he  had  was  when  he  received  a  letter 
from  Mr.  Emley,  calling  upon  deponent  as  attorney  for  the  defendant  company 
to  send  him  a  check  for  $1,185.  being  the  commission  due  Pesklne,  Inasmudi 
as  Mr.  Emley  Is  the  attorney  for  Pesklne.  The  further  fact  that  Mr.  Emley, 
an  an  officer  of  the  court,  resorted  to  this  trickery  and  device,  which  so  glaring- 
ly was  displayed  before  the  jury  in  a  highly  prejudicial  manner,  and  the 
/nrther  fact  that  this  was  not  discovered  by  the  deponent  or  by  the  defendant 
At  any  time  prior  to  the  trial  of  the  action,  or  subsequent  to  the  entry  of  the 
judgment,  or  even  pending  the  appeal  from  the  judgment,  justice  demands 
that  a  new  trial  be  granted  to  the  defendant" 

That  the  respondent,  when  he  verified  and  submitted  to  the  court 
the  aforesaid  affidavits,  had  no  evidence  justifying  the  making  of  any 
of  the  charges  therein  contained;  that  he  made  the  charges  with  a 
reckless  disregard  of  the  truth,  when  he  knew  or  had  reason  to  be- 
lieve that  they  were  untrue;    and  that  the  affidavit  containing  tlie 
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charges  was  submitted  to  the  court  for  the  purpose  of  gaining  a  ma- 
terial advantage  in  the  pending  litigation. 

The  respondent  having  interposed  an  answer,  the  matter  was  re- 
ferred, in  the  usual  course,  to  one  of  the  official  referees,  who  re- 
ported, upon  the  evidence  taken  before  him,  that  the  affidavit  upon 
the  statements  of  which  this  proceeding  was  instituted  was  subse- 
quently withdrawn  from  the  files  of  the  court  by  Mr*  Dwyer,  who 
had  been  substituted  as  attorney  for  the  defendant  in  place  of  tlie 
respondent;  that  the  several  accusations  in  the  affidavit  made  by 
resp<mdent  against  Mr.  Emley  were  pot  sustained  by  any  proof,  and 
the  respondent  is  guilty  of  misconduct  as  an  attorney^  as  charged  in 
the  petition ;  that  the  respondent  on  the  hearing  admitted  that  he  had 
no  proof  to  sustain  the  accusations,  and  expressed  apology  to  Mr. 
Emley  for  having  made  tbem«  The. referee  further  stated  that  he 
deemed  it  a  duty  to  the  court  to  state  that  the  respondent  urged  that, 
when  he  made  the  affidavit,  he  was  still  smarting  under  resentment 
against  Mr.  Emley  for  practices  during  the  trial  which  he  considered 
unfair. 

Upon  the  hearing  before  the  referee,  at  the  close  of  respondent's 
evidence,  he  was  adced  this  following  questions  by  the  learned  official 
referee  and  replied  as  indicated: 

"Q.  I  read  from  the  affidavit  that  you  made,  Mr.  Schwartz,  quotations  which 
are  incorporated  in  my  questions*  lu  your  affidavit  you  stated:  'In  order 
to  attempt  to  disetedit  the  defendant's  witnesses,  and  for  the  imrpose  of 
practicing  fraud,  trickery,  and  deceit  iipon  the  court  and  Jury.  Mr.  Emley,  in 
cross-examining  Mr.  Lown,  the  president  of  the  Century  Steel  Oompany  of 
America,  Inc.,  asked  whether  or  not  the  defendant  company  had  paid  to 
Peskine  this  commission  that  De  Bores  promised  to  pay  to  bim.'  Did  yoo 
have  any  proof  of  the  fact  that  in  asking  that  question  Mr.  Emley  practiced 
fraud  or  trickery?  A.  No.  •  •  •  Q.  Now,  Mr.  Schwartz*  with  the  knowl- 
edge that  you  may  have  acquired  since  you  made  the  statements  In  the  affida- 
vit, and  with  the  added  advantage  that  may  have  accrued  to  you  from  looking 
at  the  whole  situation  in  a  cooler  and  calmer  light  than  at  the  time  you  made 
the  affidavit,  have  you  any  statement  to  make  now  with  regard  to  th0  truth  or 
'  falsity  of  that  statement,  so  far  as  Mr.  Emley  is  concerned?  A.  Why,  I  can^ 
not  say,  from  what  I  know  oiP  it  now,  that  the  statement  has  absolutely  been 
proved  to  be  correct.  •  ♦  •  Q.  Now,  so  far  as  if  it  be  not  absolutely  true, 
are  yon  prepared  to  qualify  that  statement,  whether  it  is  true  or  faisp,  with- 
out the  adjective  'absolutely'?  A.  Well,  I  in  a  iawyerllke  way  would  say  that 
that  is  an  untrue  statement  Q.  Have  you  any  expression  to  make  as  to  hav- 
ing made  that  statement?  A.  Yes;  I  am  sorry  I  made  it,  and  I  would  like 
to  withdraw  it.  Q.  Have  you  any  eocpression  to  maJce  directed  to  Mr.  Emley 
personally,  without  regard  to  your  contiict  hitherto,  for  having  made  that 
fltatement?  A.  Yes;  I  apologise  to  him  for  having  made  that  statement.  Q. 
My  further  inquiry  refers  to  Mr.  Emley's  alleged  statement  'that  it  was-  the 
policy  of  this  defendant  to  welch  on  its  debts.'  And  your  affidavit  goes  on. 
with  immaterial  matter  intervening:  'Not  content  with  having  attempted  to 
deceive  the  court  and  Jury  with  this  statement  of  his,  the  attorney  for  the 
plaintiff  practiced  further  fraud  and  trickery.'  Have  you  anything  to  say 
with  regard  to  that  statement,  as  to  whether  or  not  you  had  evidence  of 
further  fraud  and  trickery  being  practiced  by  Mr.  Emley?  A.  No,  sir;  I  will 
say  now  I  had  no  further  evidence.  •  •  •  Q.  Have  you  anything  to  say 
with  regard  to  your  attitude  now,  as  to  having  made  that  statement  without 
proof  of  it?  A.  Yes;  I  am  sorry  I  made  it.  •  ♦  ♦  I  am  sorry  it  was  di- 
rected at  him,  and  I  apologize  to  him  for  having  made  the  statement.  Q.  I 
read  further  from  your  affidavit,  referring  to  a  previous  statement  In  the  affi- 
davit which  it  is  unnecessary  for  me  to  read:    This  statement  was  a  deliberate 
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falJSielLpod,  axed  wa»^  opscocted  apparently  In  the  office  of  the  attorney,  Mr.  Em- 
ley,  before  the  trial" of  the  action,  for  the  purpose  of  throwing  dust  in  the 
eyes  of  the  jury,  in  order  to  prejudice  the  defendant's  case.*  Had  you  any 
proof  that  a  falsehood  was  concocted  in  thie  office  of'  Mr.  Bmley  for  the  pur- 
poses yon  have  mentioned  in  that  statement?  A.  *  •  *  I  feel  now  that 
there  w^  no  proof  to  sustain  that  charge  or  statement  that  I  made  of  and 
concerning  him.  Q.  Have  you  anything  to  say  as  to  the  propriety  or  impro- 
priety of  your  making  that  statement?  A,  I  beliere  It  was  wholly  Improper, 
at  this  time.  Q.  At  that  time?  A.  I  believe  it  was  wholly  improper  for  me 
at  that  time  to  have  made  that  statement.  Q..  Have  you  anything  to  say  as 
directed  to  Mr.  Emley  for  having  made  that  statement?  A.  Tea;.  I  withdraw 
that  statement,  and  extend  my  apologies  to  him.  Q.  I  read  further:  'It  is 
readily  apparent  that  Mr.  Emley  knew  the  whereabouts  of  Pesklne,  knew  that 
the  testimony  that  Peskine  was  scared  away,  was  false,  and  deliberately  con« 
eealed  from  the  court  that  Peigkine  ^  his  client  in  order  to  carry  out  the 
scheme  which  he  evidently  concocted  in  hi3  office  for  the  purpose  of  practicing 
fraud  apd  trickery,'  etc.  Had  you  any  proof  that  the  testimony  ttiat  Peskine 
was  scared  away  was  false  and  deliberately  Intended  to  deceive  the  ooart? 
A.  No,  sir.  Q.  Have  yon  anything  to  say  now  with  regard  to  the  propriety 
or  impropriety  of  your  making  that  statement?  A.  I  am  sorry  that  I  made 
it.  Q.  Was  it  proper  or  improper?  A.  Improper.  Q.  And  true  or  untrue? 
A.  Untrue.  Q.  Have  you  anything  to  say  directed  to  Mr.  Bmley  for  having 
made  that  statement?  A.  I  apologize  to  him  for  having  made  that  statement 
*  *  *  Q.  But  after  the  lap^  of  time  between  having  made  the  statement 
and  this  moment,  are  you  prepared  to  make  any  statement  now  in  regard  to 
allowing  it  to  remain  unchallenged  or  uncommented  upon  in  the  record?  A.  I 
would  like  to  withdraw  all  the  statements  I  have  made  on  record.  Q.  What 
have  yon  to  say  with  regard  to  Mr,  Bmley  on  that  statement?  A.  With  re- 
gard to  Mr.  Emley,  I  desire  to  say  that  I  am  sorry  that  I  made  those  atat^ 
ments  against  him,  and  I  would  like  to  withdraw  the  entire  statement.  Q.  I 
quote  further:  'Your  deponent  respectfully  submits  that,  in  view  of  the  per- 
jured testimony  given  upon  the  trial  of  this  action  and  the  further  fact  that 
counsel  for  the  plaintiff  did  deliberately  conceal  a  fact  which  was  testified 
to  falsely  at  the  trial.'  Did  you  have  any  proof  that  there  was  per jnred  testi- 
mony given  upon  the  trial.  •  •  •  Did  you  have  any  proof  in  a  legal  sense, 
that  there  was  perjured  testimony  given  upon  the  trial?  A.  No,  sir.  Q.  Did 
you  have  any  pro<tf  that  counsel  for  the  plaintiff— -that  is,  Mr.  Emley— deliber* 
ately  concealed  a  fact  which  was  testified  to  falsely  at  the  trial?  A.  No,  sir. 
Q.  Now,  vHth  the  knowledge  that  you  have  aoquired  since  the  trials  and  the 
passing  of  the  resentful  feelings  at  that  time  which  you  say  you  entertained, 
have  you  anything  to  say  as  to  the  existence  of  this  matter  upon  the  record,  • 
whether  it  should  be  challenged  or  withdrawn?  A.  Withdrawn.  Q.  Have  you 
anything  to  say  with  regard  to  Mr.  Emley  on  that  subject?  A.  I  do  not  think 
that  hQ  had  concealed  any  fact  from  the  court  at  that  time,  and  I  am  sorry 
that  those  statements  were  made,  and  apologize  to  him  for  them.  Q.  I  quote 
further:  The  further  fact  that  Mr.  Emley,  as  an  officer  of  the  court,  resorted 
to  this  trickery  and  device,  which  so  glaringly  was  displayed  before  the  Jury.' 
Did  you  have  any  satisfactory  proof  to  you  that  he  had  recourse  to  trickery 
and  device?  A.  No,  sir.  Q.  What  have  you  to  say,  if  anything,  at  this  time, 
with  regard  to  the  propriety  or  impropriety  of  your  having  made  that  state- 
ment? A.  It  was  improper.  Q.  Have  you  anything  to  say,  directed  to  Mr. 
Emley,  for  having  made  such  a  statement?  A.  I  apologize  to  him  for  those 
statements." 

[1,2]  It  should  be  borne  in  mind  that  the  statements  here  com- 
plained  of  were  not  made  during  the  heat  of  contest  in  court.  The 
trial  took  place  in  December,  1918.  The  affidavit  was  verified  in  July, 
1919,  after  the  appeal  from  the  judgment  had  been  decided,  and  aft- 
er a  motion  for  reargument  or  for  leave  to  go  to  the  G^urt  of  Appeals 
had  been  denied.  It  is  the  general  rule  that  counsel  is  not  liable  to  a 
civil  action,  nor  to  criminal  proceedings  for  anything  he  may  have 
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said  in  the  course  of  a  trial  or  investigation,  provided  it  was  relevant 
or  pertinent  to  the  subject-matter  of  the  controversy;  but  a  member 
of  the  bar  is  always  responsible  to  the  court  for  his  professional  con- 
duct. The  necessity  for  this  judicial  supervision^  by  way  of  disciplin- 
ary proceedings,  k  accentuated  by  the  fact  of  the  existence  of  the 
privilege  referred  to.  Unless  such  power  is  lodged  in  the  Appellate 
Division,  whith  has  supervision  over  the  conduct  of  the  members  of 
the  profession,  there  would  be  no  redress.  Attorneys  and  counselors 
at  law  owe  to  each  other  decent  and  respectful  treatment,  as  well  as 
ta  the  court.  Personal  professional  bickerings  seldom  aid  a  client's 
cause.  The  intemperate  allegations  contained  in  this  affidavit,  con- 
cededly  made  without  foundation  in  fact,  deserve  tiie  condemnation 
of  the  cotirt.  The  record  shows  that  the  respondent  has  heretofore 
had  no  charges  made  against  him,  and  that,  in  the  opinion  of  mem- 
bers of  the  bar  i^o  kn^  him,  his  character  and  conduct  and  stand- 
ing in  the  profession  was  reputable.  The  offensive  affidavit  has  been 
withdrawn  from  the  files;  he  has  admitted  his  error  and  apologized 
to  the  attorney  assailed.  We  approve  of  the  finding  of  the  learned 
referee  that  the  respondent  has  been  guilty  of  misconduct  as  attorney 
as  charged  in  the  petition.  We  are  of  the  opinion  that  the  ends  of 
justice  will  be  satisfied  by  suspension  for  six  months,  with  leave  to 
apply  for  reinstatement  at  the  expiration  of  that  terpi,  upon  proof  of 
his  compliance  with  the  conditions  to  be  incorporated  in  the  order 
to  be  entered  hereon.  Respondent  suspended  for  six  months.  Settle 
order  on  notice.    All  concur. 


(U9  Misc.  Rep.  94) 

AUBURN  9l  8.  ELECTRIC  R.  CO.  v.  HOAOLEY. 

(Supreme  Court,  Equity  Term,  Oaynga  CJounty.    July  8, 1922.) 

f.  Deeds  ^z^lfl^Every  reasonable  latendmeiit  must  be  resolved  In  favor  of 
grantee,  In  determining  whether  deed  fnclodes  fee  of  street. 

In  construing  a  deed,  every  reasonable  Intendment  must  be  resolved  In 
favor  of  tbe  grantee,  and  where  there  la  an  ambiguity,  or  tv^o  some- 
what contradictory  descriptions,  one  of  which  would  include  the  fee  of  a 
street  running  across  the>  land  conveyed,  and  the  other,  standing  alone, 
would  Indicate  an  Intent  to  exclude  the  fee  of  the  street,  effect  will  be 
given  to  the  description  which,  from  the  contemporaneous  acts  -of  the 
parties  and  situation  of  the  property  at  the  time  of  conveyance,  appears 
best  to  carry  Into  effect  the  parties'  Intention. 
2.  Deeds  «=»lll~Whether  fee  of  road  iMsses  question  of  Intention  Justifying 
eourt  to  consider  circumstances  and  purpose  of  deed. 

Tbe  question  whether  the  fee  In  a  road  running  across  the  land  con- 
veyed paases  In  a  deed  is  of  Intention,  which  Justifies  the  court  In  looking 
beyond  the  mere  words  of  description  and  considering  the  situation  ot 
the  property,  the  circumstances  under  which  the  deed  Is  made,  and  the 
purpose  thereof. 
S.  Deeda  ^=9 1 01— Conduct  of  successors  In  title  to  parties  to  deed  considered  to 
determine  meaning  of  olause. 

The  dealings  and  conduct  of  any  of  the  successors  in  title  to  tbe  parties 
to  an  ambiguous  deed  may  be  considered  In  arriving  at  the  meaning  of  a 
clause. 
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4.  Property  «s»9— Presumption  that  soil  of  right  of  way  betweea  properties  be- 

longs to  owners  not  affected,  when  it  leads  to  third  close  used  only  by 
the  owner. 

The  presumption  is  that  the  soil  of  a  right  of  way  between  two  prop- 
erties belongs  to  the  owners  of  the  property,  and  this  presumption  is  not 
affected  by  the  fact  that  the  way  leads  to  a  third  close,  azid  is  used 
only  by  the  owner  thereof. 

5.  Easements  ^=»40*-Extent  depends  on  Intention  of  parties. 

The  extent  of  an  easement  depends  on  the  intention  of  the  parties  as 
gathered  by  the  terms  of  the  deed,  the  situation  of  the  land,  and  where 
there  is  doubt  as  to  the  intent  from  the  practical  constructioii  of  the 
grantor  and  grantee  and  their  successors  in  title. 

6.  Easements  «=»l— Grant  ordinarily  implies  reservation,  and  where  no  user 

given,  Indicative  that  none  deemed  necessary. 

Ordinarily  the  grant  of  an  easement  implies  a  reservation  of  the  fee, 
and  where  no  privilege  of  user  is  given,  it  indicates  that  none  was 
deemed  necessary  by  the  parties. 

7.  Easements  <^=s> 1 4  (2)— Conveyance  "subject  to"  street  across  lands  held  reserva- 

tion. 

Where  a  deed  conveyed  lands  subject  to  the  reservation  of  a  street  or 
highway  across  it,  after  reciting  that  the  intention  was  to  convey  all 
the  land  lying  east  of  a  certain  point,  which  included  the  street  or  high- 
way, the  clause  must  be  construed  to  be  a  reservation,  the  term  "subject 
to"  meaning  charged  with  or  subservient  to,  and  not  equivalent  to  "upon 
condition"  (ciUng  Words  and  Phrases,  First  Series,  "Subject  to"). 

8.  Easements  <&:=9t4r2)— Terms  "reservations,"  "contracts/'  and  "easements'*  held 

to  mean  reservation  Issuing  out  of  thing  granted. 

Where  land  was  conveyed  subject  to  "easements,"  "contracts,"  and  "res- 
ervations," the  terms  in  such  place  not  only  cannot  effect  a  transfer  of  the 
fee  In  a  street  or  highway  crossing  the  land  conveyed,  but  they  mean,  as 
they  plainly  say,  the  reserving  of  something  issuing  out  of  the  thing 
granted ;  that  is,  an  easement  in  the  road. 

9.  Deeds  ^=>  1 38— Distinction  between  "exception"  and  "reservation"  stated. 

The  distinction  between  an  "exception"  and  a  "reservation"  in  a  deed 
is  that  a  reservation  is  something  issuing  out  of  the  thing  granted,  while 
an  exception  Is  a  part  taken  out  of  it,  and  a  right  of  way  of  easement  Is 
something  Issuing  out  of  the  thing  granted,  while  the  fee  is  the  thing 
itself,  and  the  terms  "subject  to,"  "reservations,"  and  "easements"  are 
words  of  limitation,  restriction,  and  condition,  and  not  words  of  convey- 
ance or  exception. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Exception  (in  Deed) ;  Reservation.] 

Action  by  the  Auburn  &  Syracuse  Electric  Railroad  Company 
against  Lewis  E.  Hoadley.    Judgment  for  plaintiff. 

Nottingham,  Clymer,  Smith  &  Kingsley,  of  Syracuse,  for  plaintiff. 
Hull  Greenfield,  of  Auburn,  for  defendant. 

THOMPSON,  J.  In  a  deed,  in  which  plaintiff's  predecessor  is  the 
grantee  and  the  lessor  of  the  defendant  is  a  successor  to  the  grantor,  is 
found  the  following  clause : 

''The  premises  above  described  are  subject  to  the  following  reservation, 
easements,  contracts,  and  reservations,  to  wit:  The  parties  of  the  first  part 
reserve  from  the  premises  aforesaid  a  street  or  highway  running  from  the 
bridge  that  now  crosses  the  new  channel  or  outlet  of  the  Owasco  Lake  at 
least  three  (3)  rods  wide,  and  extending  from  said  bridge  across  said  outlet  to 
Owasco  street  on  the  highway  leading  from  Owasco  Lake  to  the  dty  of  Au- 
burn." 

^s»For  other  cases  see  same  topic  A  KBT-NUMBER  in  all  Ker-Numbered  Dlcests  4  Indexes 
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And  the  decision  of  this  case  depends  upon  the  nieaning  here  to  be 
ascribed  to  it.  The  plaintiff  claims  it  is  a  reservation  of  an  easement 
of  a  right  of  way  only,  the  fee  passing;  while  defendant  insists  it  is 
an  exception,  and  therefore  that  the  fee  did  not  pass. 

Plaintiff's  grant,  now  an  amusement  park^  consists  of  about  20  acres 
of  land,  lying  at  the  foot  of  Owasco  Lake.  The  road  in  question  is 
located  practically  across  its  center.  At  the  time  of  the  conveyance 
the  grantor  also  owned  lands  lying  immediately  west  of  the  lands  con* 
veyed,  and  separated  from  them  only  by  the  waters  of  Owasco  Outlet. 
These  lands  are  now  known  as  Island  Park.  The  land  in  suit  is  a  road- 
way on  street  extending  between  Lake  avenue  and  the  east  shore  of  the 
Outlet,  where  it  meets  a  bridge  which  spans  the  Outlet ;  the  roadway 
and  bridge  giving  access  to  and  from  Island  Park,  across  Lakeside 
Park,  to  and  from  Lake  avenue,  a  public  highway  leading  to  Auburn. 
The  defendant  has  erected  and  mamtains  a  refreshment  stand  on  the 
roadway  in  question,  and,  in  this  action  brought  for  an  injunction, 
justifies  under  a  lease  from  one  Fitch  Bills,  present  owner  of  the  Island 
Park  property,  and  successor  in  title  to  the  grantor  in  the  deed  in  suit. 
Both  Island  Park  and  Lakeside  Park  have  been  in  existence  as  amuse- 
ment parks  for  about  30  years.  The  question  here  is :  Did  the  parties 
to  this  deed  intend,  by  the  words  used,  to  reserve  a  right  of  way,  or  did 
they  intend  to  except  and  take  out  the  fee  of  the  roadway?  Gerard 
on  Titles  to  Real  Estate  (5th  Ed.)  554;  Beardslee  v.  New  Berlin  Lip:ht 
&  Power  Co.,  207  N.  Y.  34,  100  N.  E.  434,  Ann.  Cas.  1914B,  1287. 

[1]  In  construing  a  conveyance  of  real  estate,  every  reasonable  in- 
tendment must  be  resolved  in  favor  of  the  grantee,  and  where  there 
exists  an  ambiguity,  or  there  are  two  descriptions  which  are  to  some 
extent  contradictory,  by  one  of  which  the  fee  of  the  street  would  be 
included,  and  the  other,  standing  alone,  would  indicate  an  intent  to 
exclude  the  fee  of  the  street,  effect  will  be  given  to  the  description 
which,  from  the  contemporaneous  acts  of  the  parties  and  the  situation 
of  the  property  as  it  existed  at  the  time  of  the  conveyance,  appears 
best  to  carry  into  effect  the  intention  as  thus  ascertained.  Potter  v. 
Boyce,  73  App.  Div.  383,  77  N.  Y.  Supp.  24;  9  C.  J.  200. 

[2]  And  the  question  whether  or  not  the  fee  of  a  road  passes  is  a 
question  of  intention,  which  justifies  the  courts  in  looking  beyond  the 
mere  words  of  description,  and  considering  the  situation  of  the  prop- 
erty, the  circumstances  under  which  the  deeds  are  made,  and  the  pur- 
pose sought  to  be  effected.  Matter  of  Jerome  Avenue,  120  App.  Div. 
297,  105  N.  Y.  Supp.  319,  citing  Potter  v.  Boyce,  above. 

[3]  The  dealings  and  conduct  of  any  of  the  parties  who  are  suc- 
cessors in  title  to  the  parties  to  this  deed  may  also  be  considered  in 
arriving  at  the  meaning  of  this  clause.  Wilson  v.  Ford,  209  N.  Y.  186, 
198,  102  N.  E.  614. 

[4]  The  presumption  is  that  the  soil  of  a  right  of  way  between  two 
properties  belongs  to  the  owners  of  the  property,  and  this  presumption 
is  not  affected  by  the  fact  that  the  way  leads  to  a  third  close  and  is  used 
only  by  the  owner  thereof.    Smith  v.  Howden,  14  C.  B.  (N.  S.)  398, 

[  5  ]  The  question  arises :  What  is  the  extent  of  such  a  grant  ?  This 
depends  upOn  the  intention  of  the  parties  as  gathered  by  the  terms  of 
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the  deed,  the  situation  of  the  land,  and,  where  there  is  doubt  as  to  the 
intent,  from  the  practical  construction  of  the  grantor  and  grantee  and 
their  successors  in  title.  The  same  reasoning  applies  to  this  case  as  in 
the  case  of  a  grant  of  land  bounded  by  an  existing  street ;  in  such  case 
the  presumption  is  that  the  deed  carries  the  fee  to  the  center,  because 
a  narrow  strip,  such  as  half  a  street,  is  much  more  valuable  to  the  gran- 
tee than  to  the  grantor,  and  the  parties  are  supposed  to  have  so  dealt 
with  the  property  as  to  bring  out  its  greatest  value.  Matter  of  Ladue, 
118  N.  Y.  213,  219,  23  N.  E.  465. 

[6]  Ordinarily  the  grant  of  an  easement  implies  a  reservation  of  the 
fee,  and  where  no  privilege  of  user  is  given  it  indicates  that  none  was 
deemed  necessary  by  the  parties.  Matter  of  Ladue,  supra,  118  N.  Y. 
223,  23  N.  E.  465. 

[7]  I  think  the  clause  in  question  must  be  construed  as  a  reserva- 
tion.   The  clause  preceding  it  reads: 

'This  conveyance  is  intended  to  convey  all  the  land  lying  east  of  the  new 
outlet  south  of  the  sonth  line  of  Tan  Middlesworth,  west  of  the  center  of 
Owasco  Lake  road,  and  north  of  Owasco  Lake." 

Surely  here  is  evinced  intention  to  yield  total  and  absolute  title,  pos- 
session, and  estate  of  all  lands  coming  within  these  lines,  and,  immedi- 
ately following  a  most  careful  and  complete  description  by  metes, 
bounds,  and  surveyor's  measurements  and  observations,  it  was  no  doubt 
intended  to  characterize  and  establish  the  intent  and  understanding  of 
the  parties,  and  is  of  outstanding  value  as  testimony  in  the  case. 

Again  I  am  impressed  by  the  fact  that  this  clause  is  a  sentence  form- 
ing a  part  of  a  paragraph  devoted  wholly  to  the  description  of  the  prem- 
ises, and  is  its  final  word.  And  I  further  note  the  absence  from  this 
paragraph  of  any  of  the  familiar  terms  usually  employed  when  an  ex- 
ception is  designed.  8  R.  C.  L.  1096.  So,  also,  it  might  be  asked: 
Why,  "if  these  parties  intended  excepting  the  fee  to  this  roadway,  are 
there  no  provisions  in  the  deed  for  its  use  by  the  grantee,  or  that  it  be 
allowed  to  cross  over  it  in  gross,  or  at  indicated  point  or  points  or  that 
it  be  kept  open,  or  how  far  closed,  so  as  not  to  modify  in  all  respects 
the  grantee's  full  use  and  enjo3rment  of  its  purchase? 

Another  significant  fact  is  that  the  clause  here  to  be  construed  is 
made  a  part  of  a  new  and  separate  paragraph,  and  the  particulai  words 
used  in  limiting  and  relating  it  to  the  preceding  parts  of  the  deed,  thus: 

''The  aforesaid  premises  are  subject  to  the  foregoing  reservation^  ease- 
ments, contracts,  and  reservations,  to  wit." 

Can  it  be  said  that  the  words  "subject  to"  are  words  of  exception 
or  taking  out  ?  I  think  not ;  on  the  contrary,  the  term  means  "diarged 
with,"  or  "subservient  to" ;  nor  is  it  equivalent  to  the  term  "upon  con- 
dition."   7  Words  and  Phrases,  First  Series,  6712. 

[8]  Can  it  be  claimed  that  the  words  "reservations,"  "contracts," 
and  "easements"  should  be  given  such  interpretation?  These  tertns  in 
such  place,  not  only  cannot  effect  a  transfer  of  the  fee,  but  only  mean, 
as  they  plainly  say,  the  reserving  of  something  issuing  out  of  the  thing 
granted ;  that  is,  an  easement  in  the  road.  Beardslee  v.  New  Berlin 
Light  &  Power  Co.,  207  N.  Y,  34,  100  N.  E.  434,  Ann.  Cas.  1914B, 
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1287.    And  now  may  we  consider  a  moment  the  practical  construction 
put  on  this  conveyance  by  the  conduct  and  dealings  of  the  grantor  and 
grantee  and  their  successors  in  title?    Matter  of  Ladue,  supra,  118  N. 
Y.  219,  23  N.  E.  465;  Wilson  v.  Ford,  209  N.  Y.  198,  102  N.  E.  614, 

The  deed  itsdf  plainly  speaks  of  the  contemplated  use  of  both  pcopr 
erties  as  vacation  parks.  .  Its  many  restrictions  as  to  use,  and  the  cove- 
nants by  the  grantee  to  build  an  electric  railroad,  and  the  various  details 
set  up,  and  the  forfeitures  provided  amply  support  this  conclusion.  So 
it  is  not  strange  that  the  proofs  show  that  the  railroad  was  completed 
and  has  been  operated  ever  since,  and  that  these  respective  premises 
have  been  used  from  then  to  now  for  these  purposes ;  the  railroad  serv- 
ing both,  and  each  being  to  a  greater  or  lesser  extent  the  competitor 
of  the  other.  Through  all  these  years  this  strip  of  land  has  been  used 
only  as  a  highway ;  and  no  use  of  it»  or  attempt  or  claim  of  right  to  use 
it,  or  any  part  of  it,  for  any  other  purpose,  or  in  any  wise  inconsistent 
with  the  plaintifFs  ownership  of  the  fee  of  it,  appears  in  the  testimony. 

The  composition  of  the  description  is  another  feature  properly  con- 
sulted. May  it  not  be  urged  that  a  separate  description  of  each  parcel 
would  have  been  the  method  adopted,  had  it  been  intended  to  take  out 
the  fee  of  the  roadway?  If  it  stands  as  an  exception,  is  it  not  repug- 
nant to  the  grant;  each  being  of  the  fee?  As  Mr.  Washburn,  in  his 
work  on  Real  Property,  says : 

**The  exception  must  not  be  repugnant  to  the  grant  ♦  •  •  But  to  grant 
a  pasture  and  meadow,  excepting  the  meadow,  would  he  repugnaut  and  void.** 
3  Washburn  Beal  Property  (3d  Ed.)  370. 

'8  R.  C.  Lw  10P5. 

If  this  clause  was  intended  as  an  exception  of  the  fee,  the  grantee 
and  his  successors  could  at  any  time  have  excluded  the  owners  of 
Lakeside  Park  from  this  road.  Surely  this  was  not  contemplated  by 
the  original  parties  to  the  deed ;  nor  can  its  occupation  by  refreshment 
vendors  in  competition  with  the  Lakeside  Park  owners  have  been  in 
the  minds  of  the  parties  at  the  time.  It  is  more  reasonable  td  say,  I 
thiiJc,  that,  as  is  usual  in  such  cases,  the  owner  of  the  Island  Park 
property  only  desired  to  retain  to  that  property  a  right  of  way  across 
the  lands  conveyed. 

[9]  The  distinction  between  an  exception  and  a  reservation  in  a 
deed  is  that  a  reservation  is  something  issuing  out  of  the  tiling  granted, 
while  an  exception  is  a  part  taken  out  of  it.  A  right  of  way  or  ease- 
ment is  something  issuing  out  of  the  thing  granted,  while  the  fee  is 
the  thing  itself.  The  characteristic  terms  of  this  clause  are  "subject 
to,"  "reservations,"  and  ''easements,"  each  of  which  import  a  reserva- 
tion, not  an  exception — a  thing  issuing  out  of,  and  not  the  thing  it- 
self. They  are  words  of  limitation,  restriction,  and  condition,  and  not 
words  of  conveyance  or  exception. 

So,  upon  all  of  these  considerations,  jriaintiff  must  have  judgment 
No  costs. 
Judgnaent  accordingly. 
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HILL  V.  ANCRAM  PAPER  MILLS  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  6,  1922.) 

1.  Master  and  servant  «=»405 (4)— Causal  relation  between  Injury  aad  disability 

for  whloh  oompensatien  awarded  held  not  established. 

Evidence  of  causal  relation  between  injury  and  disability  from  epilepsy 
developing  10  months  after  claimant  was  struck  on  the  head  by  a  fallinir 
icicle  held  insufficient  to  sustain  disability  awards,  under  Workmen's 
Ck)mpen8ation  Law. 

2.  Master  and  servant  ^s»4 1 9— Disability  award  under  Conpensatlea  Law  perso»- 

al  to  employee. 

A  disability  award  under  the  Workmen's  CTompensation  Law  is  i)ersonal 
to  the  employee,  and  cannot  be  bolstered  up  by  evidence  taken  after  bis 
death. 
S.  Evidence  «=»578— Testimony  Introduced  In  proceeding  for  disability  award  ad- 
nisslble  In  proceeding  for  death  benefits. 

.Where  employer  in  a  proceeding  by  employee  for  a  disability  award  un- 
der the  Workmen's  Compensation  Law  exercised  the  right  of  cross-ex- 
amination, the  testimony  was  admissible  in  a  proceeding  for  benefits  for 
death  resulting  from  the  same  injury. 

4.  Master  and  servant  e=»405{4)— Compensation  award  for  death  sustained. 

Evidence  of  injury  to  an  employee  disabled  by  epilepsy  developing  ten 
months  after  be  was  struck  on  the  head  by  a  falling  icicle  held  to  sup- 
port award  for  his  death  under  Workmen's  Compensation  Law. 

5.  Master  and  servant  C=»398— Want  of  notice  of  compensation  claim  held  ae 

defense. 

In  a  proceeding  for  death  benefits  under  the  Workmen's  Gomiiensatlon 
Law,  where  employer  had  all  the  knowledge  employee  possessed  concern- 
ing the  injury  and  opposed  the  disability  claim,  a  failure  to  give  notice  t)f 
death  within  the  statutory  period  was  no 'defense,  as  employer  was  not 
prejudiced. 

Appeal  from  State  Industrial  Board. 

Proceeding  by  Merle  C.  Hill  under  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c.  67)  for  disability  and  death  awards  for  injuries 
to  Walter  B.  Hill,  resulting  in  death,  opposed  by  the  Ancram  Paper 
Mills,  employer,  and  the  American  Mutual  Liability  Insurance  Com- 
pany/ insurance  carrier.  From  awards  for  claimant,  employer  and  in- 
surance carrier  appeal.  Disability  awards  reversed,  and  award  for 
death  benefits  affirmed. 

Appeals  by  the  employer  and  insurance  carrier  from  disability 
awards,  made  in  favor  of  Walter  B.  Hill,  February  14,  1921,  and 
April  13,  1921,  and  from  an  award  on  a  death  claim  in  favor  of  the 
claimants,  made  February  11,  1922. 

Argued  before  COCHRANE,  P.  J,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Clarence  B.  Tippctt,  of  Jersey  City,  N.  J.,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel)/  for  State  Industrial  Board. 

COCHRANE,  P.  J.  Walter  B.  Hill  was  employed  as  a  machinist 
by  the  Ancram  Paper  Mills.  It  is  alleged  that  on  January  24,  1920, 
he  received  an  injury  arising  out  of  and  in  the  course  of  his  employ- 

^S9For  oUi«r  cabm  see  sam*  topic  a  KfiY-NUMBBR  in  all  K«7-Nainb«r«d  Dlgewts  A  lB4txtt 
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xoent,  which  for  the  first  time  disabled  him  on  November  26,  1920^ 
and  wtych  resulted  in  his  death  Mav  14,  192L  Disability  awards  were 
made  to  him  before  his  death,  and  an  award  for  death  benefits  was 
made  to  his  dependents  after  his  death.  All  the  evidence  and  proceed- 
ings  have  been  embodied  in  one  record.  It  is  necessary,  however,  to 
consider  separately  Uie  disability  awards  and  the  award  for  death  bene- 
fits. 

[1]  On  February  H  1921,  Mr.  Hill  testified  before  the  State  In- 
dustrial Commission  that  on  January  24,  1920,  he  went  out  of  a  build- 
ing to  get  some  oil,  and  that  an  icicle  that  hung  on  the  buildii^^  fell  and 
hit  him  on  the  head.  He  described  the  icicle  as  being  ''about  as  big  as 
a  man's  body,"  and  says  that  it  cut  his  head,  but  to  what  extent  he  did 
not  state.  There  is  no  statement  as  to  the  distance  which  the  icicle 
fell,  nor  as  to  the  severity  of  the  blow,  nor  that  it  felled  him  to  the 
ground,  nor  left  any  contusion  or  mark  other  than  the  cut  on  his  head. 
He  did  not  testify  to  any  ill  effects,  either  at  the  time  of  the  accident  or 
for  10  months  thereafter.  It  did  not  interrupt  his  work,  nor  did  he 
give  his  employer  notice  of  injury^  nor  make  any  claim  for  the  same*' 
He  related  the  incident  to  his  superintendent  and  assistant  superintend- 
ent, but,  when  asked  if  he  told  them  there  was  an  accident,  answered : 

"No;  I  don't  know  as  I  did.  I  told  blm  tbere  was  an  icicle  fell  down  and 
bit  me  on  the  head.    I  didn't  think  much  of  It  at  the  time." 

He  left  the  employ  of  the  Ancram  Paper  Company  on  February  9, 
1920,  but  says : 

"I  wasn't  out  at  aU  on  account  of  this  accident" 

He  almost  immediately  went  to  work  for  another  employer.  In 
reference  to  the  accident  he  testified,  **I  never  lost  a  day,"  meaning 
until  November  26,  1920,  10  months  after  the  accident.  On  the  day 
last  mentioned  he  experienced  a  spasm,  which  was  succeeded  by  others, 
and  thereafter  he  was  unable  to  work.  On  January  5^  1921,  he  had  an 
operation  on  his  skull,  as  he  stated,  "to  remove  the  pressure."  Solely 
on  the  foregoing  testimony,  given  by  the  claimant,  the  award  of  Feb- 
ruary 14,  1921,  was  made  covering  the  period  from  November  26, 
1920.  the  date  of  disability,  to  February  11,  1921. 

On  April  13,  1921,  another  hearing  was  had,  when  Dr.  Dingman  tes- 
tified that  he  operated  on  the  claimant  for  a  fractured  skull ;  tfiat  diere 
was  a  scar  on  top  of  the  head,  and  a  fracture  below  the  scar;  that  a 
portion  of  the  skull  was  pressing  on  the  motor  area  of  the  brain;  that 
the  malady  from  which  the  claimant  was  suffering  was  Jacksonian  epi- 
lepsy, which  was  relieved  by  the  operation,  but  that  the  operation  was 
followed  by  paralysis.  He  gave  no  description  of  the  extent  or  appar- 
ent age  of  either  the  scar  or  the  fracture.  On  this  testimony  the 
second  award  of  April  13,  1921,  was  made,  covering  the  period  from 
February  11,  1921,  to  April  15,  1921. 

In  my  opinion,  no  causal  relation  was  established  between  the  in- 
jury on  January  24  and  the  malady  which  first  asserted  itself  on  No- 
vember 2i6,  1920.  Although  the  icicle  as  described  by  the  claimant  was 
sufficiently  lar^  to  kill  him,  if  it  had  fallen  a  sufficient  distance,  it 
may  not  have  fallen  more  than  an  inch,  as  far  as  the  evidence  discloses. 
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He  may  very  easily  have  received,  after  the  idclc  Incident,  many  in- 
juries more  serious  than  that  as  described  by  himself.  He  regarded 
It  as  a  mere  incident,  and  as  a  matter  of  no  importance.  There  i^as 
no  effort  on  the  part  of  the  physician  to  connect  the  fractured  skull 
with  the  fall  of  the  icicle.  Claimant  himself  did  not  testify  that  he  had 
not  received  a  blow  on  the  head  at  or  shortly  prior  to  the  time  when  the 
epilepsy  made  its  appearance.  He  testified  to  no  symptoms,  nor  pre- 
monitions, nor  any  unusual  or  imnatural  feelings  which  might  be 
deemed  to  herald  the  approach*  of  epilepsy. 

Very  significant  is  the  fact  that  the  .physician  failed  to  testify  that 
the  claimant  might  have  fractured  his  skull  in  such  a  way  as  to  cause 
it  to  press  on  the  brain  for  a  period  of  10  months  without  any  noticea- 
ble effect  on  the  claimant  or  realization  on  his  part  of  anything  wrong, 
and  that  then  suddenly  and  without  warning  frequent  spasms  of  epilep- 
sy should  develop.  There  is  no  evidence  that  such  a  result  could  fal- 
low, and  without  competent  medical  testimony  to  that  effect  I  think 
we  are  not  at  liberty  to  indulge  in  such  an  inference.  The  gap  be- 
tween alleged  cause  and  effect  is  too  wide  to  be  spanned  without  ap- 
propriate evidence.  The  burden  of  proof  was  cm  the  claimant,  and  no 
presumption  is  permissible  to  supply  a  missing  link  in  the  chain  of 
evidence. 

[2]  A  disability  award  is  personal  to  the  injured  employee.  It  can- 
not be  made  after  his  death.  Matter  of  Terry  v.  General  Electric  Ca, 
232  N.  Y.  120,  133  N.  E.  373.  It  is  therefore  impossible  to  bolster  up 
these  awards  by  evidence  taken  after  the  claimant's  death,  and  as  to 
them  the  claim  must  be  dismissed. 

[3]  The  award  on  the  death  claim  rests  on  a  surer  foundation.  The 
testimony  taken  on  the  disability  claim  was  received  in  evidence  on  the 
death  claim.  Objection  was  made,  but  not  on  the  ground  that  the  tes- 
timony was  incorrect  or  unauthenticated.  The  appellants,  at  the  hear- 
ings on  the  disability  claim,  had  and  exercised  the  right  of  cross-exam- 
ination. Independently  of  any  statute,  the  former  testimony  of  the 
deceased  employee  was  competent  at  common  law.  Bradley  v.  Mirick, 
91  N.  Y.  293 ;  Wigmore  on  Evidence  (1904  Ed.)  volume  2,  §§  1387, 
1388.  It  should  therefore  be  given  the  probative  effect  to  whidi  it  was 
entitled  on  the  disability  claim. 

1 4]  Unsupplemented  by  other  testimony,  as  we  have  ^een,  it  is  in- 
sufficient. In  addition,  however,  at  the  hearings  on  the  death  claim, 
the  superintendent  and  assistant  superintendent  of  the  employer  testi- 
fied that  Mr.  Hill,  shortly  after  the  accident,  showed  them  his  head,  and 
that  they  saw  contusions  and  blood  thereon.  His  wife  testified  that 
she  at  (Ufferent  times  washed  his  head  where  it  was  injured  and  en- 
deavored to  cleanse  it.  It  is  also  a  fair  inference  from  her  testimony 
that  he  had  no  other  serious  injury  prior  to  his  convulsions  on  No- 
vember 26th.  Other  physicians,  not  called* as  witnesses  on  the  disability 
claim,  testified  in  effect  that  the  condition  which  developed  on  No- 
vember 26,  1920,  might  have  resulted  from  a  fractured  skull  occasioned 
by  the  fall  of  the  icicle  on  the  preceding  January  24th,  There  is  also 
evidence  of  a  fractured  ^cull,  independently  of  the  testinionY  of  Dr. 
Dingman  given  on  the  disability  claim,  and  who  did  not  testify  oa  the 
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death  claint  Thus  Ifae  deficiency  tn  the  eviilende  .^htch  eSdsted  In  Re- 
spect to  the  disability  claim  was  supplied  in  re^ct  to  the  death  ciain^ 

[6]  Notice  of  death  was  not  given  within  the  statutory  time,  tod  it 
is  seriously  urged  that  this  omission  was  improperly  exctised*  The 
reasons  stated  in  the  findings  for  such  excuse  are  not  beyond  criticism, 
but  the  criticism  is  that  more  std»tantial  reasons  might  have  been  givcfn 
than  were  given  for  the  coochision  that  the  appellants  were  not  prej- 
udiced. The  agents  of  the  employer  had  all  the  knowledge  which  the 
empl9yee  possessed  in  regard  to  the  accident  and  his  injury.  The  ap- 
pellants had  full  knowle^  of  the  disahiUty  claim  and  participated  in 
the  trial  thereof.  They  also  had  prompt  knowledge  of  the  death  of  the 
employee.  They  knew  that,  as  disability  awards  had  been  made,  a 
death  claim  would  also  undoubtedly  be  made.  It  is  clear  beyond  per- 
adventure  that  they  have  not  been  prejudiced  by  the  failure  to  give  the 
statutory  notice.  (See  Workmen's  Compensation  Law  [Consol.  iLaws, 
c.  67]  §  18,  as  amended  by  Laws  1918,  c,  634). 

The  disability  awards  should  be  reversed,  and  as  to  them  the  claim 
dismissed,  without  costs,  and  the  award  for  death  benefits  should  be 
affirmed,  without  costs.    All  concur. 


(202  App.  Dlv.  10) 

WALTER  D.  WATSON  4  CO.,  lao.,  v.  QRAVes  ELEVATOR  CO,  las. 

(Supreme  Oourtr  Appellate  Division,  Third  Department    July  6,  1922.) 

1.  Contracts  ^=»300(3)~Plalntlff,  demandlag  performance  as  to  tfme,  most  per- 

form hia  obligations  under  contraot,  and  make  completion  potalble. 

Where  defendant  contracted  with  plaintiff  to  install  an  elevator  within 
a  stated  time,  provided  nninteorrupted  use  of  the  hatchway  was  given, 
failure  of  plaintiff  to  give  defendant  the  uninterrupted  use  of  the  hatch- 
way would  operate  as  a  waiver  of  the  agreement  as  to  time. 

2.  Appeal  and  error  «=»927(7)— On  dfreeted  verdict  for  plalniiff,  evidence  eon- 

sldered  most  favorably  to  defendant 

Where  a  verdict  Is  directed  for  plaintiff,  the  evidence  muat  be  con- 
sidered most  favorably  to  defendant 

3.  Damaoes  ^s9 1 75— Rental  value  of  building  cannot  be  ascertained  from  lease 

oovering  It  and  another  building. 

In  an  action  for  failure  to  install  an  elevator  within  the  agreed  time, 
and  tbns  depriving  owner  of  the  rental  valne,  a  lease  covering  the  tmUding 
in  question  and  abso  another  huUding  constituted  no  evidence  as  to  the 
rental  value  of  the  building  in  question. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Walter  D.  Watson  &  Co.,  Inc.,  against  the  Graves  Eleva- 
tor Company,  Inc.  Prom  a  verdict  dirttted  for  plaintiff,  defendant 
appeals.    Reversed,  and  new  trial  grante<l;  ' 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ.    ' 

Joha  M.  Stull,  of  Rochester,  for  appellant  j 

^     Kdlas  &  Kellas,  ol  MaloneXLc  Roy  M.  KeUas,  of  Malone,  of,  coun- 
sel), for  respondent.,.  ^    .  ,•  ,,  /  - ,. 
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COCHRANE,  P.  J.  Plaintiff  was  erecting  at  No.  11  Central  z.r- 
enue,  in  the  city  of  Albany^  a  five-story  building  to  be  used  as  an  au- 
tomobile sales  room  and  garage.  It  contracted  with  the  defendant  for 
the  sum  of  $4,000  to  install  in  the  building  an  automobile  freight  ele- 
vator.  The  plaintiff  was  to  prepare  a  suitable  shaft  or  hatchway  for 
the  elevator,  prepare  a  place  for  the  machinery,  make  a  pit  in  the  bot- 
tom of  the  hatch,  and  remove  all  obstructions  which  might  interfere 
with  the  installation  of  the  elevator.  The  defendant  agreed  to  com- 
plete the  installation  three  weeks  after  the  hatchway  was  in  readi- 
ness, on  condition  that  it  "have  the  uninterrupted  use  of  same."  April 
17,  1920,  plaintiff  notified  the  defendant  that  the  hatchway  was  ready. 
Defendant  did  not  complete  the  installation  of  the  elevator  until  July 
12th  following.  Plaintiff  brings  this  action  for  a  breach  of  contract  by 
the  defendant,  alleging  as  damages  that  it  was  deprived  of  the  rentsd 
value* of  the  building  because  of  the  defendant's  delay.  The  defense 
is  that  the  defendant  did  not  have  the  uninterrupted  use  of  the  hatch- 
way, and  that  the  defendant  in  the  prosecution  of  the  work  met  with 
obstructions  and  interference  by  reason  of  other  building  operations 
going  on  at  the  same  time. 

[1]  It  appears  that  the  contractor  in  the  construction  of  the  build- 
ing was  continuing  the  building  operations  after  April  17th.  The  con- 
tractor had  a  hod  hoist  in  the  elevator  shaft,  and  there  is  evidence  that 
it  was  using  the  same  until  May  6th.  After  the  hod  hoist  was  removed 
on  the  latter  date,  a  concrete  bottom  was  placed  in  the  shaft,  which 
was  completed  about  May  12th.  After  the  hod  hoist  was  removed, 
the  shaft  was  used  by  the  contractor  for  hoisting  with  a  "block  and 
fall"  sand,  cement,  and  lumber,  and  for  lowering  material  from  the 
upper  floors.  The  presence  of  the  hod  hoist  in  the  hatchway,  perhaps, 
is  not  the  subject  of  a  grievance  on  the  part  of  the  defendant,  because 
it  rented  the  same  for  use  in  its  operations.  But  that  dots  not  overcome 
the  fact  that  it  was  at  the  same  time  being  used  by  the  contractor  in 
prosecuting  his  operations,  and  there  is  evidence  that  the  employees  of 
the  contractor  continued  to  use  the  hatchway  in  connection  with  their 
own  work.  There  is  evidence  that  timbers  were  across  the  hatch- 
way on  each  floor,  which  interfered  with  the  work  of  the  defendant. 
Later  the  defendant  requested  that  those  timbers  remain  to  facilitate 
its  own  operations,  but  that  does  not  obviate  the  fact  that  their  previ- 
ous existence  in  the  places  mentioned  may  have  interfered  with  the 
work  of  the  defendant,  as  the  latter  claims.  It  is  undisputed  that  on 
May  4th  a  plasterer  began  the  performance  of  a  contract  for  which  he 
was  paid  over  $2,000,  and  that  the  material  used  by  him  was  hoisted 
up  to  the  different  floors  of  the  building  through  this  hatchway  by 
means  of  "a  pulley,  block,  and  fall."  There  is  evidence  that  in  the  lat- 
ter  part  of  April  the  employees  of  the  contractor,  while  concreting  the 
pit  for  the  elevator  shaft,  five  times  removed  the  defendant's  lines  and 
false  work,  causing  a  delay  on  each  occasion  of  three  or  four  hours. 
Finally,  there  is  evidence  that  there  was  no  time  during  the  installa- 
tion of  the  elevator  up  to  the  middle  of  June  that  the  hatchway  was 
free  and  other  workmen  were  not  working  around  tfie  same. 
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From  the  foregoing  survey  of  the  evidence  it  is  clear  that  there  was 
a  question  for  the  consideration  of  a  jury  as  to  whether  or  not  the  plain- 
tiff perfonned  oo  its  part  its  contract  to  give  the  defendant  the  unin- 
terrupted use  of  the  hatchway  for  the  three  weeks  within  which  the  de- 
fendant had  agreed  to  install  the  elevator.  There  is  considerable  evi- 
dence, it  is  true,  thit  the  defendant  did  not  prosecute  the  work  with 
the  diligence  it  might  have  exercised.  It  did  not  have  its  material 
prompt^  at  the  building ;  it  did  not  always  have  as  many  men  there 
as  it  might  have  provided.  Perhaps  it  might  have  completed  its  con- 
tract much  earlier  than  July  12 A.  It  may  have  been  more  interested 
in  the  performance  of  another  contract.  All.  that  avails  the  plaintiff 
nothing,  if  it  failed  on  its  part  to  observe  its  contract  by  furnishing  the 
defendant  the  uninterrupted  use  of  the  hatchway  for  .the  three  weeks 
following  April  17th.  Such  failure  operated' as  a  waiver  in  respect  to 
time.  In  Dannat  v.  Fuller,  120  N.  Y.  554,  24  N.  E.  815,  the  rule  is 
stated  as  follows: 

"It  is  a  well-settled  mle  that,  where  one  party  demands  strict  perfermance 
as  to  time  by  another  party,  he  must  perform  on  his  part.aU  the  conditions 
which  are  requisite  in  order  to  enable  the  other  porty  to  perform  his  part,  and 
a  failure  on  the  part  of  the  party  demandinsr  performance  to  do  the  prelimi- 
nary woric  required  in  order  t»  enable  the  other  party  to  complete  his  within 
the  tintte  limited  operates  as  a  waiver  of  the  time  proyisioii  in  the  contract." 

• 

And  in  support  of  that  rule  the  court  in  the  case  mentioned  cites 
many  authorities  and  continues  as  follows: 

*'It  consequently  appears  to  us  that  the  failure  of  the  plaintiffs  to  perform 
on  their  part  operated  as  a  waiver  of  the  performance  of  the  contract  as  to 
time,  and  the  defendant  consequently  l\ad  the  right  to  perform  his  part  of  the 
contract  within  a  reasonable  time  after  the  plaintiffs  had  completed  their 
part." 

[2]  There  being  evidence  tending  to  establish  the  fact  that  the  plain- 
tiff failed  to  perform  its  contract  it  was  error  for  the  court  to  direct 
a  judgment  in  its  favor.  We  are  not  now  concerned  with  the  weight  of 
evidence.  On  a  directed  verdict  it  is  the  right  of  the  defendant  to  have 
the  evidence  considered  most  favorably  to  itself. 

[3]  The  verdict  directed  was  for  $1,332.96.  In  arriving  at  this 
amount  the  court  evidently  made  a  computation  based  on  a  lease  in 
evidence,  which  the  plaintiff  had  executed  to  be  operative  from  the  1st 
of  June  if  the  building  was  in  suitable  condition  on  that  date.  The  lease 
recited  a  rental  of  $14,000  annually.  The  court  considered  that  the 
plaintiff  had  been  deprived  of  such  rent  from  June  1st  to  July  12th, 
when  the  elevator  was  completed.  But  the  lease  covered,  not  only  the 
building  in  question,  but  another  building.  It  consequently  constituted 
no  evidence  as  to  the  rental  value  of  the  building  in  question,  and  could 
not  properly  be  made  a  basis  for  damages.  No  other  evidence  Of  dam- 
age appears  in  the  case  which  can  sustain  a  verdict  for  the  amount  di- 
rected. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur.  
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TROUT  V.  WICKWIRE  SPENCER  STEEL  CORPORATION* 
(Supreme  Ck>iirt,  Spedal  l>erm»  Monroe  Cbunty.   June  6, 1922.) 

(Syllabus  bp  the  Court.) 

1.  Master  and  servant  «=»373— Occupational  disease  from  chlorine  poisoning  not 

compensable. 

Workmen's  Compensation  Law,  |  2,  and  section  49-a.  ae  added  by  laws 
1920,  c.  588^  S  1,  does  not  corer  an  occupational  disease  resulting  from 
chlorine  poieonixig. 

2.  Master  and  servant  <8s»3S3— Common-law  action  lies  for  negllfenoe  oMsIni  ••- 

oupational  disease  not  oompensable. 

A  common-law  action  may  be  maintained  for  negligence  whereby  plain- 
tiff contracted  an  occupational  disease  not  specified  in  the  Wivkmen's 
Compensation  Law. 

Action  by  George  P.  Trout  against  the  Wickwire  Spencer  Steel  Qm* 
poration.    On  motion  to  dismiss  complaint.    Motion  denied. 

Dudley,  Stowe  &  Sawyer,  of  Buffalo,  for  the  motion. 
Harris,  Beach,  Harris  &  Matson,  of  Rochester,  opposed* 

RODENBECK,  J.  [1,  2]  The  complaint  covers  a  common-law  ac- 
tion for  damages  for  injuries  sustained  by  plaintiff  from  chlorine  gas 
poisoning.  It  is  challenged  by*the  defendant  on  the  ground  that  the 
case  comes  within  the  Workmen's  Compensation  Law,  and  that  that 
statute  furnishes  an  exclusive  remedy  for  plaintiff's  injuries.  The  the- 
ory of  the  complaint  is  that  plaintiff  became  afflicted  with  an  occupa- 
tional disease  through  the  negligence  of  the  defendant.  It  alleges  that 
plaintiff  worked  for  "upwards  of  itiany  months"  in  the  filtration  plant 
of  the  defendant,  where  chlorine  gas  was  used,  and  became  poisoned 
through  the  negligence  of  the  defendant  to  inform  him  of  the  danger- 
ous condition  of  this  gas  and  otherwise,  and  that  he  was  poisoned  by 
It  and  permaxiently  disabled.  This  allegation  takes  the  case  out  of  the 
category  of  accidental  injuries  due  to  gas  poisoning,  coming  within 
the  purview  of  the  Workmen's  Compensation  Law  being  Consol.  Laws, 
c.  67  (Gray  v.  Semet  Solvay  Co.,  231  N.  Y.  518,  132  N.  E.  870 
Keenan  v.  H.  D.  Roosen  Co.,  187  App.  Div.  962,  174  N.  Y.  Supp.  908 
tCelley  v.  States  Metals  Co.,  184  App.  Div.  918,  170  N.  Y.  Supp.  1090 
Odell  V.  Adirondack  Electric  Power  Co.,  223  N.  Y.  686,  119  N.  E. 
1063),  and  likewise  excludes  it  from  the  jurisdiction  of  the  Workmen's 
Compensation  Law,  since  chlorine  gas  poisoning  is  not  one  of  the  oc- 
cupational diseases  enumerated  in  the  amendment  of  the  statute  so  as 
to  include  such  injuries.    Laws  1920,  c.  538,  §  1. 

The  statute  is  exclusive  as  to  cases  coming  within  its  scope  (sec- 
tions 2,  49-a),  but  the  common-law  remedy  still  exists  as  to  cases  not 
covered  by  the  statute.  Shinnick  v.  Clover  Farms  Co.,  169  App.  Div. 
236,  154  5l.  Y.  Supp.  423.  The  complaint  contains  allegations,  which 
must  be  accepted  as  true  on  this  motion,  of  an  occupational  disease  not 
embraced  in  the  statute,  and  is  property  framed. 

Motion  denied,  with  $10  costs.    So  ordered. 

4B»For  oUier  casw  Me  tame  topic  ft  KB7-NUMBBR  In  all  Kay-Numbered  Dlgesti  A  ladexee 
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a«Mtoc.Bep.llO>  p;,QE  ,.  CLARK  .t  d. 

(CtaiyraDM  Oonrt»  Oaynga  Ck>iinty.   Mardi  81, 1922.) 

(SyllabvB  5v  <^«  Court) 

1.  Corporations  ^=>204— Personal  action  maintainable  by  owner  Of  majority  of 

stock  fraudnlently  induced  to  vote  for  rosoiotloii  of  boBkroptoy. 

A  peroraial  action  may  be  nMlntained  by  the  owner  of  a  majority  otf 
the  stock  to  reicover  for  the  depreciation  of  her  stock,  whore  she  waa 
fraudulently  induced  to  vote  for  a  resolution  of  bankruptcy  of  the  cor- 
poration and  suffered  damages  therefrom. 

2.  Bankruptcy  €=» 1 00(1)— Adjudication  t»f  bankruptcy,  being  fraodulently  Initiat- 

ed, is  not  res  Judicata  of  company's  insolvsacy  at  time  of  fraad. 

The  adjudication  in  bankruptcy,  being  fraudulently  initiated  on  r^re- 
sentations  of  the  defendants,  is  not  res  judicata  as  to  the  insolvency  of 
the  company  at  the  time  of  the  perpetration  of  the  fraud. 

3.  Fraud  «=959( I}— Measure  of  damages  for  depreciation  of  corporate  stock 

stated. 

The  damag^w  In  sudi  a  case  are  the  depreeiatten  in  the  value  of  the 
stock,  which,  not  having  a  market  value,  is  measured  by  the  character  of 
the  business,  its  condition,  its  good  will,  methods  of  doing  business,  and 
its  assets  and  liabilities. 
4^  Fraud  ^==>64(l)— Fraud  Inducing  stockholdor  to  vote  for  reoolotlon  of  bank- 
mptey  held  for  Jury. 

A  question  of  fraud  fitur  a  jury  is  presented  where  an  attorney  for  a  cor- 
poration and  another  subsequently  acting  as  attorney  and  receiver  in 
bankruptcy  respectively  induce  the  owner  of  a  majority  of  the  stock  of 
the  corporation  to  vote  for  a  resolution  of  bankruptcy  upon  false  repre- 
sentations, relied  upon,  that  the  bankruptcy  proceeding  whs  a  friendly 
one,  that  additional  capital  would  be  obtained,  and  a  reorganization  of 
the  con»pany  effected,  whereas  the  company  was  adjudicated  a  bankrupt, 
and  wound  up,  and  her  stock  was  rendered  valueless. 

Action  by  Julia  Wegfman  Page  against  Paul  R.  Clark  and  others. 
On  motion  for  new  trial  on  judge's  minutes.    Motion  denied. 

Cobb,  Mackenzie,  Smith  &  Edgcomb,  of  Syracuse  (Ernest  I.  Edg- 
comb,  of  Syracuse,  of  counsel),  for  the  motion. 
William  J.  Baker,  of  Rochester,  opposed. 

RODENBECK,  J.  [1]  This  is  an  action  brought  by  the  plaintiff, 
as  the  owner  of  a  majority  of  the  stock  of  the  W^;man  Piano  Com- 
pany, to  recover  damages  against  the  defendants  for  conspiracy  to  de- 
fraud in  connection  with  the  affairs  of  the  corporation  whereby  it  was 
adjudicated  a  bankrupt  and  wound  up.  The  action  is  not  a  representa- 
tive one,  hut  is  brought  by  the  plaintiff  to  recover  her  individual  dam- 
age. Such  an  action  may  be  maintained  directly  by  a  stockholder, 
where  the  damage  is  peculiar  to  him  and  not  a  general  one  to  the  cor- 
poration. In  this  instance  the  plaintiff  claims  that  the  defendants  con- 
spired to  defraud  her,  and  not  the  corporation.  It  is  therefore  a  cause 
of  action  which  belonged  to  her,  and  not  to  the  corporation.  The  par- 
ticular conspiracy  to  defraud  alleged  is  that  they  fraudulently  induced 
her,  the  owner  of  a  majority  of  the  stock,  to  vote  for  a  resolution  of 
bankruptcy,  which  she  would  not  otherwise  have  done,  and  whereby 
'she  suffered  the  loss  of  her  stock, 

^B»Vor  other  cases  see  same  topic  ft  KEY-NUMBER  In  «11  Key-Numbered  Digests  A  lodfzet 
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[2]  The  adjudication  in  bankruptcy  of  the  company  is  not  res  judi- 
cata as  to  the  financial  condition  of  the  company  at  the  time  that  the 
alleged  fraud  was  perpetrated.    The  claim  is  that  the  bankrruptcy 
proceedings  were  initiated  in  fraud.    There  is  no  attack  made  on  the 
regularity  of  the  proceedings  themselves.    The  defendants  now  urge 
that  the  bankruptcy  proceedings  protect  them  against  any  claim  of 
damage  by  the  plaintiff.    In  other  words,  they  seek  to  take  advantage  af 
their  own  fraud.    This  the  law  will  not  permit  them  to  do.    Where  the 
institution  of  the  proceedings  is  the  basis  of  the  claim  of  fraud,  the 
adjudication  is  not  res  judicata  as  to  the  financial  condition  of  the  com- 
pany, because  the  propriety  of  the  proceedings  is  involved  as  an  issue 
of  fraud.    Bimberg  v.  Texas  Co.,  188  App.  Div.  586,  177  N.  Y.  Supp. 
305,  is  not  an  authority  to  the  contrary. 

[3]  In  this  case  the  damages  that  the  plaintiff  is  entitled  to  are  the 
depreciation  in  the  value  of  her  stock.  The  inquiry  is :  What  was  her 
stock  worth  prior  to  the  institution  of  the  bankruptcy  proceedings, 
and  what  was  its  value  after  the  fraud  had  been  consummated?  The 
affairs  of  the  company  were  wound  up  and  the  stock  appeared  to  have 
no  value  when  the  proceedings  were  completed.  There  was  no  market 
value  for  the  stock,  and  its  value  prior  to  the  resolution  of  bankruptcy 
was  to  he  measured  by  reference  to  the  character  of  the  business,  its 
condition,  good  will,  the  method  of  doing  business,  and  its  assets  and 
liabilities.  The  value  which  the  stock  had  at  the  time  of  the  adoption 
of  the  resolution  was  a  question  for  the  jury,  as  well  as  its  subsequent 
value. 

[4]  The  plaintiff's  claim  is  that  there  was  a  conspiracy  to  defraud. 
The  original  defendants  were  Paul  R.  Clark,  Alice  S.  Knapp,  as  execu- 
trix of  James  W.  Knapp,  the  Cayuga  County  National  Bank,  and  Wil- 
liam J.  Payne.  The  defendants  Payne  and  the  bank  were  eliminated 
from  the  case  on  the  motion  for  nonsuit.  The  defendant  Payne  ap- 
peared to  have  no  connection  with  the  transaction  upon  which  the  fraud 
was  based,  having  come  upon  the  scene  after  the  proceedings  in  bank- 
ruptcy had  been  instituted.  The  Cayuga  County  National  Bank  was 
eliminated  because  it  did  not  appear  that  any  officer  of  the  bank  had 
been  vested  with  authority  to  act  for  it  sufficiently  to  charge  the  bank 
with  any  connection  with  the  fraud.  The  defendant  Payne  is  the  son- 
in-law  of  Nye,  the  president  of  the  bank.  The  defendant  Clark  is  the 
brother-in-law  of  Knapp,  the  deceased.  Clark  was  attorney  for  the 
creditors  in  the  bankruptcy  proceeding.  Payne  was  attorney  for  the 
receiver.  Knapp  was  the  receiver.  The  Wegman  Piano  Company  had 
done  business  with  the  Cajruga  County  National  Bank  for  28  years. 
The  bank  was  discounting  its  paper.  The  business  had  been  conducted 
largely  upon  conditional  sales  contracts,  and  the  company  became  finan- 
cially involved.  Nye  suggested  defendant  Clark  as  an  attorney  to  the 
plaintiff,  and  he  tmdertook  to  act  in  that  capacity  for  the  company. 
There  were  representations  by  him  with  reference  to  Knapp*s  putting 
money  into  the  business,  the  sale  of  preferred  stock,  the  trusteeing  of 
the  common  stock,  the  exchange  of  plaintiff's  stock  for  preferred  stock, 
the  payment  of  back  salary  to  the  plaintiff,  and  finally  the  bankruptcy 
proceeding. 
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The  plaintiff  claims  that  die  was  led  to  believe  that  these  representa^ 
dons  were  all  made  in  good  faith,  for  the  purpose  of  putting  money 
into  the  business  and  reorganizing  it  She  daims  that  she  voted  for  the 
resolution  of  bankruptcy  under  representations  that  it  was  to  be  a 
friendly  proceeding,  and  that  the  defendant  Knapp  would  advance  the 
necessary  funds  to  reorganize  the  business.  She  claims  that  these  rep- 
resentations were  false,  known  to  be  false,  and  made  with  the  intention 
of  deceiving  her;  that  she  was  deceived  thereby,  and  suffered  a  dam- 
age as  a  result  thereof.  There  was  evidence  upon  these  matters  to  go 
to  the  jury,  and  the  jury  has  found  against  the  defendants  upon  them. 
Deyo  V.  Hudson,  225  N.  Y,  6Q2,  122  N.  E.  635 ;  Ritzwollcr  v.  Lurie, 
225  N.  Y.  464,  122  N.  E.  634;  Ochs  v.  Woods,  221  N.  Y.  335,  117  N. 
E.  305;  Downey  v.  Finucane,  205  N.  Y.  251,  98  N.  E.  391,  40  L.  R. 
A.  (N.  S.)  307;  Adams  v.  Gillig,  199  N.  Y,  314,  92  N.  E.  670,  32  U 
R.  A,  (N.  S.)  127,  20  Ann.  Cas.  910;  Fisher  v.  Bishop,  108  N.  Y.  25, 
15  N.  E.  331,  2  Am.  St.  Rep.  357;  Bingham  v.  Sheldon,  101  App.  Div. 
48,  91  N.  Y.  Supp.  917;  ReiUy  v.  Frias,  85  Misc.  Rep.  162,  147  N.  Y. 
Supp.  84. 

There  were  many  other  facts  and  circumstances  in  the  case  to 
which  it  is  not  necessary  to  refer  on  this  motion.  It  cannot  be  said 
that  there  is  not  sufficient  evidence  to  sustain  the  findings  of  the  jury. 

Motion  denied.    Ordered  accordingly. 


(119  Misc.  Rep.  226) 

MONROE  COUNTY  SAV.  BANK  v.  YEOMAN  6t  al. 

(Supreme  Court*  Trial  Term,  Wayne  County.    August  24,  1922.) 

1.  Olvoree  ^=3»328«-R«oognlzo4,  altkough  flranteil  for  ervslty  aid  seftoot  Is  forelfls 

Jurisdiction,  where  defendant  was  not  personaliy  served. 

Marriage  was  completely  dissolved  as  to  a  wife  obtaining  a  complete 
divorce  in  another  Jurisdiction  on  the  ground  of  cruelty  and  neglect,  al- 
tboun^  the  husband  was  not  personally  served  with  process,  hut  only  by 
publication,  and  did  not  appear. 

2.  Dewer  <=>52— Divested  by  divoroe,  when  seonred  la  another  elate  on  oroanda 

and  by  process  not  available  In  this*  state. 

Notwithstanding  divorce  in  this  state  has  no  effect  on  marriage  other 
than  as  declared  by  stiitute,  dower  is  divested  on  complete  divorce  .ob- 
tained in  another  state,  secured  by  a  wife  who  lived  with  her  husband  un- 
til leaving  this  state,  and  by  process  and  on  grounds  not  available  here. 

Action  by  the  Monroe  County  Savings  Banic  against  Charles  M. 
Yeoman  and  others.  On  motion  on  behalf  of  Agnes  Yeoman  Roediger 
for  an  order  directing  the  treasurer  of  Monroe  county  to  pay  to  her 
a  gross  sum  as  value  of  her  dovsrer  interest  in  surplus  moneys  arising 
from  sale  imder  a  foreclosure  decree  in  the  action.    Motion  denied^ 

Thomas  L.  Toan,  of  Rochester,  for  applicant 
Edwin  C.  Redfem,  of  Rochester,  pro  se, 
Josq>h  F,  La  Vien,  pro  se. 

STEPHENS,  J.  In  the  early  part  of  the  year  1910  certain  premis- 
es owned  by  Charles  M.  Yeoman  were  sold  under  a  decree  in  the  ac- 
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tion  above  entitled,  brought  to  foreclose  a  taortgagt*  One-third  of  the 
surplus  arising  upon  the  sale  was  retained  by  the  treasurer  of  Monroe 
county  to  secure  the  inchoate  right  of  dower  of  his  wife  Agnes  Yco 
mkn.  The  interest  thereon  was  paid  to  the  husband.  On  May  8, 1922, 
the  said  Charles  M.  Yeoman  died  intestate.  The  s^d  named  Agnes 
Yeoman  and  two  infant  children,  Louis  and  Leola  Yeoman,  survived 
him.  Edwin  C.  Redf ern  was  thereafter  appointed  administrator  of  his 
estate  and  general  guardian  of  the  infant  Louis,  and  Joseph  La  Vien 
was  appointed  general  guardian  of  the  infant  Leola. 

The  matrimonial  domicile  of  said  Charles  M.  and  Agnes  Yeoman 
was  in  tiie  state  of  New  York,  and  the  former  continued  to  reside  in 
the  city  of  Rochester  until  his  death.  The  facts  upon  which  this  ap- 
plication is  founded  are  supplied  by  the  petition  of  Agnes  Yeoman 
Roediger  and  by  a  stipulation  entered  into  by  all  the  parties  in  interest 
or  those  representing  them.  After  the  death  of  Charles  M.  Yeoiaan, 
the  applicant  here  executed  her  consent  to  receive  a  gross  sum  payable 
from  the  moneys  in  the  custody  of  the  county  treasurer,  and  this  ap- 
plication is  made  to  have  the  value  of  the  dower  ascertained  and  the 
amount  thereof  paid. 

The  applicant  has  apparently  followed  the  approved  practice  in  situ- 
ations of  this  kind,  as  indicated  in  Gucker  v.  Kopp,  169  App.  Div.  922, 
152  N.  Y.  Supp.  370.  It  has  been  made  to  appear  that  on  of  about 
May  14,  1912,  the  said  Agnes  Yeoman,  then  the  wife  of  Charles  M.' 
Yeoman,  procured  a  decree  of  divorce  in  the  court  of  common  pleas. 
Cuyahoga  county,  Ohio,  in  an  action  brought  against  her  said  husband 
upon  the  ground  of  his  alleged  cruelty  and  neglect ;  that  the  defendant 
was  not  personally  served  with  process,  but  only  by  publication,  and  he 
did  not  appear  in  the  action;  thereafter,  and  some  time  in  tiie  year 
1919,  the  said  Agnes  Yeoman  married  one  John  M.  Roediger. 

The  sole  question  to  be  determined  upon  this  motion  is  whether  or 
not  the  applicant  has  forfeited  her.  dower  by  reason  of  the  decree  of 
divorce  and  her  subsequent  marriage.  This  precise  question  has  never 
been  authoritatively  passed  upon  by  any  appellate  court  in  the  state,  so 
far  as  I  have  been  advised  or  my  researches  have  disclosed. 

In  Wait  V.  Wait,  4  N.  Y.  95,  it  was  stated  substantially  that  a  de- 
cree of  divorce  in  this  state  is  prospective  in  its  operation,  and  has  no 
other  effect  upon  the  marriage  relation  than  such  as  is  declared  by 
statute.  The  right,  however,  of  the  divorced  wife  to  dower  in  that 
case,  was  challenged  because  of  a  decree  of  divorce  in  an  action  brought 
by  her,  founded  upon  the  adultery  of  the  husband.  The  right  was 
sustained,  though  at  that  time  the  provision  now  contained  in  section 
1156  of  the  Civil  Practice  Act,  expressly  preserving  the  dower  of  a 
wife  in  such  circumstance,  had  not  been  enacted. 

In  Pitts  et  al.  v.  Pitts  et  al.,  52  N.  Y.  593,  it  was  held  tiiat  the  wife's 
dower  was  not  forfeited  by  a  decree  in  an  action  brought  by  her  hus- 
band on  the  ground  of  her  adultery,  where  a  divorce  was  denied  be- 
cause the  wife's  misconduct  had  been  pondoned ;  nor  was  the  right  to 
dower  lost  where  a  decree  establishing  the  guilt  of  the  wife  was  denied 
because  the  plaintiff  husband,  too,  had  been  faithless.  Schiffer  v.  Pru- 
den,.64N..Y.47.  ..  .         . 
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Van  Cleaf  v.  Burns  ct  al.,  118  N,  Y.  549,  23  N.  E.  881,  16  Am.  St 
Rep.  782,  was  an  action  brought  by  the  wife  to  recover  dower.  The 
^nrif  e's  right  was  contested  on  the  ground  that  the  husband  had.  brought 
an  action  against  her  in  another  state,  in  which  she  appeared  and  a  de- 
cree  of  divorce  was  granted  upon  a  ground  not  recognized  in  this  state 
as  sufficient  cause  for  the  dissolution  of  die  marriage.  It  was  held  that, 
in  the  absence  of  proof  of  the  laws  of  the  state  where  the  decree  was 
obtained  relating  to  dower,  it  was  not  barred.  Upon  a  new  trial  of  the 
action  the  wife  was  successful,  though  it  then  appeared  that  she  was  not 
entitled  to  dower  in  the  state  where  the  decree  was  rendered.  133  N. 
Y-  540,  30  N.  E.  661,  15  L.  R.  A.  542.  It  was  held  that  the  laws  of 
the  state  of  New  York  control,  and  that  the  "misconduct"  referred  to 
in  our  statute,  that  deprives  a  wife  of  her  dower,  means  adultery  cnly, 
and  that  her  misconduct,  thus  interpreted,  must  be  established  by  a 
judgment  or  decree.  Schiffer  v.  Pruden,  supra;  Bryon  v.  Bryon,  134 
App.  Div.  320,  119  N.  Y.  Supp.  41. 

In  Starbuck  v.  Starbuck,  173  N.  Y.  503,  66  N.  E.  193,  93  Am.  St 
Rep.  631,  it  was  held  that  the  wife,  after  having  proct^red  a  decree  of 
divorce  from  her  husband  in  the  state  of  Massachusetts,  was  not  en- 
titled to  dower  in  lands  acquired  by  her  husband  in  the  state  of  New 
York  after  the  decree  was  obtained 

Van  Blaricum  v.  Larson  et  al.,  205  N.  Y.  355,  98  N.  E.  468,  41  h. 
R.  A.  (N.  S.)  219,  Ann.  Cas.  1913E,  553,  is  the  chief  reliance  of  the 
applicant  in  support  of  this  motion.  It  can  be  distinguished  in  its  facts 
from  those  now  under  scrutiny  only  in  the  circumstance  that  the  foreign 
decree  in  that  case  was  rendered  in  the  state  where  the  marriage  con- 
tract was  entered  into,  and  where  the  matrimonial  domicile  continued 
until  the  decree  which  affected  both  parties  equally  was  granted. 

In  the  case  now  under  consideration  our  inquiry  is  whether  a  wife, 
who  has  left  the  state  of  New  York,  where  she  was  married  and  had 
continued  to  live  with  her  husband  until  her  departure,  secured  a  divorce 
in  another  state  for  an  alleged  reason  that  would  not  have  availed  her 
here,  without  acquiring  jurisdiction  over  the  defendant  tmder  the  laws 
of  this  state,  and  afterward  remarried,  has  by  her  conduct  been  disen- 
dowed in  the  lands  acquired  by  her  husband  before  the  decree  of  di- 
vorce was  rendered,  and  of  which  he  died  seized. 

We  have  for  the  background  of  our  inquiry  the  settled  doctrines  that 
a  widow  shall  be  endowed  of  a  one-third  part  of  all  the  lands  whereof 
her  husband  was  seized  of  an  estate  of  inheritance  at  any  time  during 
the  marriage,  and  that  as  a  punishment  for  wrongdoing  she  shall  not  be 
endowed  in  case  of  a  divorce  dissolving  the  marriage  contract  for  her 
misconduct  (Real  Property  Law  [Consol.  Laws,  c.  50]  §§  190  and 
196;  In  re  Estate  of  Ensign,  103  N.  Y.  284,  8  N.  E.  544;  that  the  mis- 
conduct of  the  wife  referred  to  is  her  adultery;  that  her  right  is  un- 
affected by  a  decree  of  divorce  for  her  husband's  adultery;  that  the 
right  of  dower  in  lands  in  the  state  of  New  York  is  to  be  determined,  by 
the  laws  of  this  state;  that  the  inchoate  right  of  dower  is  a  vested 
right ;  that  the  widow  is  not  entitled  to  dower  of  any  land  acquired  by 
her  dece^ed  husband  subsequent  to  a  decree  of  divorce. 
The  provisions  o£  our  statutes  relating  to  dower  and  the.  effect  oi  a 
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decree  of  divorce  upon  it  are  limited  in  their  amplication  to  divorces 
granted  pursuant  to  the  statutes,  and  to  those  granted  in  other  jurisdic- 
tions whose  validity  is  recognized  here.  There  is  no  express  statutory 
declaration  of  the  effect  of  a  divorce  procured  in  another  state  in  the 
fashion  adopted  by  the  applicant.  Tte  statutes,  in  terms,  neither  bar 
the  dower  in  such  case  nor  preserve  it.  The  condition  created  by  the 
decree  was  not  in  the  mind  of  the  lawmakers.  The  statute  declares, 
however,  that  the  widow  shall  be  endowed.  This  implies  the  existence 
of  a  marital  relation,  complete  or  partial,  at  the  time  of  tUe  husband's 
death.  This  relation  is  utterly  destroyed  by  a  valid  decree  of  divorce, 
except  that,  when  granted  because  of  the  guilt  of  the  husband,  there  is  a 
residuum  sufficient  to  support  the  wife's  right  of  dower  and  of  main- 
tenance, and  her  status  as  a  widow,  if  she  survive  her  husband. 

[1]  The  marriage  contract,  upon  which  the  applicant  predicates  this 
motion,  was  completely  dissolved  as  to  her.  Matter  of  Swales'  Estate, 
60  App.  Div.  599,  70  N.  Y.  Supp.  220  affirmed,  172  N.  Y.  651,  65  N. 
E.  1122.  Since  her  husband  had  done  no  wrong,  there  was  no  residu- 
um of  marital  rights  or  obligations;  being  no  longer  a  wife,  she  had 
no  capacity  of  becoming  a  widow.  This  is  not  hostile  to  the  principle 
in  Wait  v.  Wait,  supra,  where  the  court  was  speaking  of  the  effect  of 
a  divorce  in  this  state  for  the  husband!s  misconduct,  and  enunciated  a 
doctrine  that  has  since  been  incorporated  into  the  statutes,  thouph  it  is 
not  in  fullest  harmony  with  some  expressions  in  Matter  of  Ensign, 
supra,  which  were  not  necessary,  I  think,  to  the  decision  of  the  question 
there  presented. 

No  point  is  made  of  the  fact  that  the  applicant  has  remarried,  al- 
though this  circumstance  seems  to  have  been  considered  by  the  Appel- 
late Division  in  Van  Blaricum  v.  Larson,  146  App.  Div.  278,  130  N. 
Y.  Supp.  925 ;  but  in  Starbuck  v.  Starbuck,  supra,  it  was  said  is  that 
case  to  be  immaterial.  Nor  is  it  pertinent  that  Mr.  Yeoman  had  com- 
menced an  action  for  divorce. 

[2]  I  conclude  that  the  applicant's  vested  right  of  dower  was  di- 
vested when,  by  a  process  alien  to  our  procedure,  she  procured  the  mar- 
riage to  be  dissolved  completely  as  to  her,  without  any  fault  on  the  part 
of  her  spouse,  by  resorting  to  a  foreign  tribunal  for  relief  that  could 
not  be  had  in  a  judicial  forum  in  the  state  of  the  matrimonial  domicile, 
The  result  I  have  reached  is  not  entirely  destitute  of  the  sanction  of 
precedent.  In  Yoke  v.  Piatt  et  al.,  48  Misc.  Rep.  273,  96  N.  Y.  Supp. 
725,  a  similar  condition  was  present,  and  Mr.  Justice  Andrews,  at  Spe- 
cial Term,  denied  dower  to  the  wife.  Although  this  might  have  been 
done  for  another  reason,  he  preferred  to  place  his  decision  upon  the 
ground : 

'That  a  woman  wbo  obtains  in  a  foreign  state  a  judgment  of  divorce  a 
vinculo  against  her  husband,  who  is  a  resident  of  New  York,  upon  a  ground 
not  sufficient  to  Justify  such  a  divorce  in  this  state,  cannot,  after  the  death  of 
such  husband,  claim  dower  in  his  real  estate  situated  here." 

The  Van  Blaricum  Case,  decided  afterward,  did  not  disturb  the 
sanity  of  this  reasonings  for  the  marriage  there  had  been  '^validly  dis- 
solved" for  the  hudsand's  misconduct  by  the  Indiana  court*  ^  la  the 
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Voice  Case  and  in  the  instant  one  the  marriagef  had  not  been  validly  dis- 
solved. If  this  seems  to  prove  too  much,  and  lead  to  a  hasty  judgment 
that  the  marriage  was  still  in  force  at  the  time  of  Mr.  Yeoman's  death, 
reference  to  Matter  of  Swales,  supra,  and  other  cases  cited,  will  dispel 
the  illusion. 
The  motion  is  denied.    Ordered  accordingly. 


WEGMAN  V.  LEVIN80N  SHOE  MFG.  CO.,  llC  «t  at 

(Supreme  Court,  Special  Term,  Monroe  County.    Jane  10, 1022.) 

(8yUahu$  by  the  ViHiri.) 
Corporattons  ^5»375— Sale  of  stock  oorporatlon  could  not  bo  nado  to  ladlvidaalt 
or  by  company's  offloora  to  another  corporation,  except  aa  atatute  apecltlea. 
Under  Stock  Corporation  I^w,  {  16,  a  sale  of  a  stock  corporation  cannot 
be  made  to  individuals,  or  by  the  officers  of  the  company  to  another  cor- 
poration, but  must  be  made  with  the  consent  of  two-thirds  of  the  stock- 
holders to  a  domestic  corporation  engaged  in  a  business  of  the  same  gen- 
eral character,  or  which  might  be  included  in  a  certificate  of  incorporation 
of  a  corporation  organized  under  a  general  law  of  the  state  for  a  business^ 
of  the  same  general  character. 

Action  by  Lawrence  Wegman,  suing  in  behalf  of  himself  individtially 
and  other  stockholders  of  the  Levinson  Shoe  Manufacturing  Company, 
Inc.,  against  the  Levinson  Shoe  Manufacturing  Company,  Inc..  the 
Le-Hy  Shoe  Manufacturing  Company,  Inc.,  and  others.  On  motion  to 
continue  temporary  injunction.  Injunction  continued,  as  heretofore 
modified. 

Sutherland  &  Dwyer,  of  Rochester,  for  the  motion. 
Frederick  Wiedman,  of  Rochester   (Wile,  Oviatt  &  Oilman,  of 
Rochester,  of  covmsel),  opposed. 

RODENBECK,  J.  The  statute  provides  that  a  sale  of  the  business 
of  a  stock  corporation  may  be  made  to  a  domestic  corporation  engaged 
in  a  business  of  the  same  general  character,  or  which  might  be  included 
in  a  certificate  of  incorporation  of  a  corporation  organized  under  a 
general  law  of  the  state  for  a  business  of  the  same  general  character. 
Stock  Corporation  Law  (Consol.  Laws,  c.  59)  §  16.  The  sale  requires 
the  consent  of  two-thirds  of  the  stockholders.  In  this  case  no  such 
consent  was  ever  had.  The  consent  given  was  to  three  individuals  to 
purchase.  The  agreement  subsequently  made  between  the  Levinson 
Company  and  the  Le-Hy  Company  does  not  answer  the  requirements  of 
the  statute,  as  it  was  made  by  the  officers  of  the  respective  companies. 
The  attempted  ratification  of  this  agreement  was  irregular,  as  the  stat- 
ute contemplates  an  opportunity  for  consideration  of  a  proposed  sale  by 
the  stockholders,  and  does  not  authorize  a  sale  to  individuals  under  any 
circumstances,  or  by  the  officers  of  the  corporation  without  prior  con- 
sent of  two-thirds  of  the  stockholders.  The  acceptance  of  the  pro- 
posal and  the  agreement  of  the  two  companies  were  both  void,  and 
there  could  be  no  ratification  of  either.  Matter  of  Timmis,  200  N.  Y. 
177,  93  N.  E.  522;  People  v.  Ballard,  134  N.  Y.  269,  32  N.  E.  54,  17 
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L.  R.  A.  737 ;  Jacobus  v.  Diamond  Soda  Water  Mfg.  Co.,  9*  Aj^. 
Div.  366,  88  N.  Y.  Supp.  302;  Schwab  v.  E.  G.  Potter  Co.,  194  N. 
Y.  409,  87  N.  E.  670;  Continental  Seoirities  Co.  v.  Belmont,  206  N. 
Y.  18,  99  N.  E.  138,  51  L.  R.  A.  (N.  S.)  112,  Ann.  Cas.  1914A,  777. 

There  is  no  authority  for  making  an  agreement  by  the  officers  in 
advance  of  the  consent  of  the  stockholders.  A  proposal  which  if  legally 
accepted  becomes  binding,  is  the  contemplated  procedure.  The  stock- 
holders, are  entitled  to  have  the  proposed  sale  submitted  to  them,  with- 
out prior  cohimitmcnts  or  complications  which  may  forestall  independ- 
ent action.  If  there  is  to  be  a  sale  of  the  company,  it  must  be  made  in 
accordance  with  the.  statute,  so  that  no  undue  or  unlawful  advantage 
may  be  taken  of  minority  stockholders.  The  injunction  is  continued  as 
heretofore  modified. 

So  ordered. 


(202  App.  Dlv.  299) 

RISK  V.  RISK. 

(Supreme  Cknurt,  Appellate  Diyision,  First  Department    July  14,  1022.) 

1.  Divorce  «=s>  133(3)— Evidence  held  Intiffloleiit  to  siiiport  lledlng  of  denial  by 

wife  of  husband's  marital  rights. 

In  wife's  suit  for  separation  and  maintenance  on  the  ground  of  abandon- 
ment, where  the  abandonment  was  admitted  and  sought  to  be  Justified 
on  the  ground  that  plaintiff  denied  defendant  his  marital  rights,  evidence 
held  insufficient  to  support  a  finding  that  defendant  Insfsttid  on  his  mari- 
tal rights  and  that  plaintiff  refused  to  permit  same. 

2.  Divorce  ^=»37(22)— Acts  Justifying  desertion  mast  bo  gronnd  for  dlvoree. 

Acts  Justifying  desertion  must  be  such  as  would  support  a  decree  of 
divorce  or  separation. 

3.  Divorce  «=»37(22)— Wife^s  refusal  of  marital  intercourse  not  "abandonment," 

Justifying  husband's  abandonment  of  her. 

Since,  under  Civil  PracUce  Act,  f  1161,  subd.  3  ^CJode  av.  Proc.  f  1762, 
subd.  3),  the  t^rm  ''abandonment''  contemplates  voluntary  separation 
without  Justification,  with  the  intention  of  not  returning,  and  is  not  ex- 
tended to  a  temporary  withdrawal  or  any  partial  failure  to  perform  the 
marital  obligations,  the  mere  refusal  by  a  wife  of  marital  intercourse 
without  sufficient  reason  is  not  Justification  for  the  husband's  abandon- 
ment of  her. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Abandon— Abandonment] 

Laughlln  and  Dowling,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Florence  L.  Risk  against  James  Risk.  From  a  judgment 
dismissing  the  complaint  on  its  merits,  plaintiff  appeals.  Reversed, 
with  directions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Henry  W.  Hardon,  of  New  York  City,  for  appellant. 

Peck  &  Schmidt,  of  Port  Chester  (Jerome  A.  Peck,  of  Port  Chester, 
of  counsel,  and  Frederick  G.  Schmidt,  of  Port  Chester,. on  the  brief)^ 
for  respondent. 
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PAGE,  J.  The  action  was  brought  by  the  wife  against  the  husband 
for  a  judgment  of  separation  and  for  maintenance  and  support  The 
abandonment  of  the  plaintiff  by  the  defendant  is  admitted.  The  court 
found : 

"That  during  the  married  Uf e  of  the  parties  the  defendant  insisted  upon  hia 
marital  rights,  and  the  plaintiff  refused  to  permit  the  same  and  denied  his 
right  thereto." 

And  as  conclusions  of  law : 

•That  the  refusal  of  the  plaintiff  to  permit  the  defendant  to  have  seraal  in- 
tercourse with  her  during  their  married  life  is  and  was  sufficient  cause  for 
the  refusal  of  the  defendant  longer  to  live  with  the  plaintiff,  and  he  was  Justi- 
fied in  refusing  longer  to  live  with  her.  That  the  defendant  has  not  de- 
serted or  abandoned  the  plaintiff  without  sufficient  cause" 

— and  directed  judgment  dismissing  the  complaint  upon  the  merits. 

[1]  The  parties  were  married  June  1,  1920.  At  the  time  of  the  mar- 
riage the  plaintiff  was  40  and  the  defendant  67  years  of  age.  The  plain- 
tiff had  been  twice  married  and  widowed.  The  defendant  was  a  bach- 
elor. Shortly  after  their  first  meeting  the  defendant  wrote  the  plaintiff 
that  he  was — 

"busy  with  new  thoughts  suddenly  awakened,  *  •  *  but  with  them  came 
other  thoughts,  such  as,  'Ton  silly  old  man,  how  do  you  expect  to  blend  De- 
-cember  and  June,  when  there  is  snow  on  the  mountains  and  sunshine  in  the 
valley?^  I  don't!  They  are  simply  the  reflections  of  one  who  has  gone  further 
up  the  mountain,  as  he  wistfully  glances  an  appreciative  into  the  valley." 

Within  two  weeks  after  their  first  meeting  the  defenoant  handed  to 
the  plaintiff  a  written  proposal  of  marriage,  in  which  he  referred  to  a 
former  tentative  proposal  and  continued : 

**Tte  troubled  thought  in  my  mind  at  that  time  was  the  disparity  in  our 
ages.  You  are  in  the  heyday  of  your  womanhood,  while  I  have  passed  the 
best  years  of  my  vigor.  *  •  ♦  I  am  not  going  to  urge  you  to  accept  me, 
for  I  have  doubts  and  misgivings  of.  my  own,  not  concerning  you,  IKit  myself. 
*  ^  •  In  asking  you  to  come  to  me,  it  is  with  the  desire  to  share  with  you 
the  fruits  of  a  long  active  business  life.  •  •  •  The  love  of  your  youth  that 
you  gave  to  another  in  marriage  will  always  remain  a  sacred  memory  to  you. 
The  love  I  offer  is  that  of  companionship  of  the  comradeship  of  later  life." 

The  next  day  he  wrote  of  this  formal  letter  of  proposal  : 

"Perhaps  it  lacked  the  warmth  of  a  more  ardent  lover?  I  cannot  give  you 
the  strength  and  vigor  of  a  more  intense  man.  I  can  only  give  you  the  best 
I  have  to  offer,  myself.  You  and  I  are  no  longer  children,  and  know  that  there 
are  other  things  in  life  than  love  and  kisses,  and  it  is  the  other  things  I  hope 
to  be  able  to  give  yon." 

In  a  later  letter  he  wrote: 

''I  know  how  unfit  I  am  in  many  ways.  Nature  has  mrtially  diSQualifled 
me  for  giving  you  the  happiness  that  you  have  the  right  to  expect,  but  love 
has  greater  si^flcance  than  that  The  tenderness,  the  sympathy,  the  moral 
support  of  a  good  man,  if  I  am  such,  means  much  to  a  good  woman.  I  am 
writing  these  things  candidly  and  honestly,  for  that  is  the  right  way,  and  you 
have  been  honest  with  me  I  fully  understand  that  you  do  not  love  me,  but  I 
know  that  you  want  to  marry  me,  with  the  hope  and  the  conviction  that  out 
-of  it  all  will  sur^y  grow  the  ideal  you  desire." 
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Five  days  before  the  wedding  ceremony  he  wrote: 

"I  am  keenly  conscious  of  tbe  fact  that  I  cannot  gi^e  yon  the  strength  and 
vigor  of  my  younger  manhood,  but  somehow  I  feel  that  I  can  give  something 
that  is  really  of  greater  value,  a  steadfastness  of  protection  and  an  assurance 
of  kindness  that  will  never  grow  cold  in  the  giving.  I  sometimes  wonder  if 
you  care  for  me  more  now  than  when  you  consented  to  be  my  wife?  I  am  not 
foolish  enough  to  believe  that  yon  accepted  me  because  you  loved  me,  but  I  aim 
foolish  enough  to  hope  that  the  faith  and  belief  that  guided  you  then  nas 
grown  into  something  that  touches  the  border  land  of  that  mysterious  thing 
called  love,  and  given  you  an  assurance  that  the  man  of  your  choice  can  bo 
trusted  with  your  future  happiness. 

"  'Come  grow  old  along  with  me ; 

The  best  is  yet  to  be ; 

The  last  of  life,  for  which  the  first  was  made. 

Our  times  are  in  his  hand 

Who  saith,  A  whole  I  planned; 
.    Youth  shows  but  half ;  trust  God,  see  all,  nor  be  afraid.' " 

When  we  consider  that  these  expressions  were  written  by  a  man  who 
was  within  three  years  of  the  allotted  threescore  years  and  ten  of  man's 
life  to  a  woman  of  forty,  who  had  experience  in  married  life,  it  is  diflS- 
cult  to  think  that  any  other  meaning  was  intended  to  be  conveyed  than 
that  which  the  plaintiff  says  she  understood,  and  which  the  defendant 
stated  to  her ;  that  he  realized  he  was  growing  old ;  that  he  was  lonely ; 
that  he  had  never  had  a  home ;  that  he  had  always  lived  in  a  boarding 
house  or  hotel ;  that  he  longed  for  the  companionship  and  comfort  of 
a  home;  that  he  wanted  some  one  who  could  be  a  companion,  who 
would  look  out  for  his  comfort,  take  care  of  him  when  he  was  ill,  and 
in  every  way  Be  a  comrade  and  a  companion.  She  further  testified  that 
he  had  offered  to  give  her  an  antenuptial  settlement  of  $100,000,  say- 
ing that  it  was  all  up  to  her  to  have  a  prenuptial  settlement,  or,  if  she 
wished  to  intrust  the  future  in  his  hands,  that  he  would  take  care  of  it, 
and  she  refused  the  settlement,  and  they  discussed  their  future,  their 
home,  and  money  matters;  on  leaving  he  placed  his  hands  on  her 
shoulders  and  said  that  he  had  tried,  as  delicately  as  possible,  to  convey 
to  her  something  that  was  on  his  mind,  and  he  said : 

"I  cannot  give  you  the  sexual  love  that  you  have  a  right  to  expect,  but  I 
will  try  in  every  way  to  make  you  as  happy  as  I  can." 

She  further  testified  that,  after  they  went  to  live  together  in  the 
house  at  Stamford,  he  again  told  her  that  the  relation  of  husband  and 
wife  could  not  be  a  part  of  his  life ;  that  he  never  made  any  effort  or 
suggestion  or  attempt  in  any  way,  directly  or  indirectly^  in  that  direc- 
tion, nor  was  there  any  refusal  on  her  part;  that  her  bedroom  was 
never  locked,  and  always  accessible  to  him.  The  only  evidence  that 
the  defendant  gave  of  the  plaintiff's  refusal  was  that,  on  the  first  night 
that  they  were  at  Stamford,  she  refused  his  request,  and  gave  a  physical 
reason ;  that  shortly  thereafter  she  asked  him  to  wait  until  they  were 
better  acquainted,  and  four  days  thereafter  he  entered  her  room  partly 
clothed,  and  she  turned  away  from  him  with  a  look  of  aversion,  and 
that  he  had  made  no  further  effort  or  request. 

The  burden  was  on  the  defendant  to  prove  his  defense  of  justifica- 
tion. The  matter  is  of  such  an  intimate  character  that  necessarily  Ac 
direct  testimony  must  be  oath  against  oath  of  the  parties.    In  such  cir- 
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cumstanccs  writings  made  before  the  controversy  have  great  weight  in 
determining  where  the  truth  lies.  In  my  opinion  the  letters  of  the  de- 
fendant, written  before  the  marriage,  tend  strongly  to  corroborate  the 
plaintiff's  testimony.  Furthermore,  the  defendant  in  his  sworn  answer 
made  serious  charges  against  the  plaintiff,  which  he  admitted  upon  the 
witness  stand  were  without  foundation  in  fact.  In  resisting  the  mo- 
tion for  counsel  fee,  the  defendant  in  his  affidavit  drew  a  pitiful  picture 
of  a  bridegroom  deserted  on  his  wedding  night,  as  follows : 

"After  the  wedding,  she  and  her  mother  and  brother  and  I  went  to  New 
York  and  had  dinner  together,  and  then,  tx>  my  surprise,  I  was  completely 
stupefied  and  made  speechless  when  she  told  me  of  her  plan  to  return  to  her 
own  home  in  Brooklyn  that  night,  and  said  that  I  could  go  to  Stamford,  to  the 
>ousc  which  I  had  purchased  for  her  in  that  city ;  she  left  the  dinner  with 
her  mother,  brother,  and  the  rector,  and  I  was  left  alone  on  my  wedding 
night.'' 

On  the  witness  stand  he  testified  that  the  house  in  Stamford  was  un- 
dergoing repairs  and  was  not  inhabitable  at  the  time  of  the  wedding, 
and  that  it  was  mutually  arranged  between  them,  a  week  before  the 
wedding,  that  she  should  continue  to  live  in  her  apartment  in  Brooklyn, 
and  that  he  woyld  push  the  work  on  the  house  in  Stamford,  and  that 
she  was  to  come  there  when  he  sent  for  her,  which  she  did,  and  that 
it  was  in  accordance  with  this  prearranged  plan  that  she  returned  to 
Brookl)m.  Nor  was  he  left  sitting  alone  at  the  deserted  wedding  feast. 
The  defendant,  in  lieu  of  a  honeymoon  trip,  took  the  whole  party  of 
five  upon  a  ride  on  top  of  a  Fifth  Avenue  stage  to  the  end  of  the  line 
and  back,  at  an  expense  of  $1.  He  left  the  stage  at  110th  street  and 
returned  to  his  apartment.  These  two  incidents  of  admitted  false 
swearii^  show  such  a  disregard  of  the  sanctions  of  an  oath  as  to  de- 
prive his  testimony  of  much  probative  value. 

The  fact  was  that  prior  to  the  marriage  the  defendant  had  become 
convinced  that  he  had  made  a  mistake,  and  he  wrote  a  letter  to  the 
plaintiflF,  breaking  the  engagement,  but  carried  it  in  his  pocket  and 
finally  destroyed  it  He  admitted  that  he  was  restrained  from  sending 
it  for  fear  of  an  action  for  breach  of  promise.  His  "Scotch  shrewd- 
ness,** of  which  he  boasted,  suggested  that  it  was  cheaper  to  get  rid  of 
a  wife  than  a  fiancee.  Within  24  hours  after  the  parties  had  com- 
menced living  together,  the  defendant  informed  the  plaintiff  that  he  had 
gone  through  the  form  and  ceremony  of  marriage  with  the  intention  of 
dissolving  the  marriage  immediately.  He  had  promised  to  give  the 
house  in  Stamford  to  his  wife,  as  a  wedding  present.  He  neglected  to 
do  so,  and  shortly  after  the  marriage  he  wrote  his  wife : 

*T  promised  to  deed  the  property  to  yon  as  a  wedding  srift ;  it  was  no  desffinK 
on  my  part  that  it  was  not  done,  hut  perhaps  my  ^^ood  fortune.  Fortunately, 
also,  a  man  can  sell  his  property  in  Connecticut  without  the  consent  of  his  wife. 
I  have  no  desire  to  do  either,  providing  we  can  fix  up  some  satisfactory  ar- 
rangement of  a  final  separation." 

The  plaintiff  consulted  a  lawyer,  and  after  an  interview  with  him 
the  defendant  executed  a  deed  of  the  property,  but  did  not  satisfy  the 
mortgage,  which  was  a  lien  upon  it.  It  seems,  also,  that  he  met  at  this 
time  with  financial  losses,  and  in  less  than  four  months  after  the  mar- 
riage deliberately  abandoned  the  plaintiff,  and  shortly  thereafter  ceased 
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tQ  contribute  to  her  support.  In  my  opinion,  the  finding  that  the  de- 
fendant insisted  on  his  marital  rights,  and  the  plaintiff  refused  to  per- 
mit the  same  and  denied  his  right  thereto,  was  against  the  weight  and 
contrary  to  the  evidence.  . 

[2,  3]  If,  however,  the  facts  were  as  found,  they  were  insufficient 
to  justify  the  abandonment  of  the  plaintiff  by  the  defendant  In  my 
opinion,  acts  justifying  desertion  must  be  such  as  would  support  a  de- 
cree  of  divorce  or  separation.  Underwood  V.  Underwood,  271  Fed. 
553,  554,  50  App.  D.  C.  323.  Whether  the  refusal  of  marital  inter- 
course, without  sufficient  reason,  without  the  withdrawal  of  general  co- 
habitation, constitutes  abandonment,  which  would  support  a  cause  of 
action  for  a  divorce  a  vinculo,  or  a  mensa  et  thoro,  has  been  differently 
determined  in  several  of  the  states,  and  never  has  been  decided  authori- 
tatively in  this  state.  In  the  following  cases  decrees  granted  on  that 
ground  were  sustained :  Parmly  v.  Parmly,  90  N.  J.  Eq.  490,  106  Atl. 
456;  Fink  v.  Fink,  137  Cal.  559,  70  Pac.  628;  Axton  v.  Axton,  182 
Ky.  28i5,  206  S.  W.  480;  Whitfield  v.  Whitfield,  89  Ga.  471,  15  S.  E. 
543 ;  Pinnebad  v.  Pinnebad,  134  Ga.  496,  68  S.  E.  73 ;  Baker  v.  Baker,. 
99  Or.  213,  195  Pac.  347.  The  courts  of  Virginia  have  expressed  doubt 
whether  it  would  be  a  sufficient  ground,  but  have  not  decided  the  ques- 
tion, as  there  were  other  sufficient  grounds  for  the  decree  in  the  cases 
under  consideration.  Throckmorton  v.  Throckmorton,  86  Va.  768^ 
777,  11  S.  E.  289;  Ringgold  v.  Ringgold,  128  Va.  485,  104  S.  E.  836, 
840,  12  A.  L.  R.  1383.  The  great  weight  of  authority  supports  the 
rule  that  the  refusal  of  marital  intercourse  is  neither  a  ground  for  an- 
nulment of  the  marriage,  divorce,  or  separation,  nor  a  justification  for 
abandonment  or  other  marital  misconduct  by  the  other  party.  See 
Cowles  V.  Cowles,  112  Mass.  298;  Sassemo  v.  Sassemo  (Mass.,  not  yet 
officially  reported)  134  N.  E.  239;  Stewart  v.  Stewart,  78  Me.  548,. 
7  Atl.  473,  57  Am.  Rep.  822;  Pratt  v.  Pratt,  75  Vt.  432,  56  Atl.  86; 
Underwood  v.  Underwood,  271  Fed.  553,  50  App.  D.  C.  323;  Rey- 
nolds V.  Reynolds,  68  W.  Va.  15,  69  S.  E.  381,  Ann.  Cas.  1912A,  889; 
Wills  V.  Wills,  74  W.  Va.  709,  82  S.  E.  1092,  L.  R.  A.  1915B,  770; 
Fritz  V.  Fritz,  138  111.  436,  28  N.  E.  1058,  14  L.  R.  A.  685,  32  Am,  St. 
Rep.  156;  Pfannebecker  v.  Pfannebecker,  133  Iowa,  425,  110  N.  W. 
618,  119  Am.  St.  Rep.  608,  12  Ann.  Cas.  543 ;  Segelbaum  v.  Segelbaum, 
39  Minn.  258,  39  N.  W.  492;  Schoessow  v.  Schoessow,  83  Wis.  553,  5  J 
N.  W.  856. 

The  courts  which  have  granted  decrees  have  treated  the  refusal  as 
a  desertion.  They  have  held  that  such  refusal  was  not  cruel  or  inhu- 
man treatment.  In  this  state  abandonment  is  a  ground  for  the  granting 
of  a  judgment  of  separation.  Civil  Practice  Act,  §  1161,  subd.  3; 
Code  of  Civil  Procedure,  §  1762,  subd.  3.  As  used  in  our  statute,  the 
term  abandonment  "contemplates  a  voluntary  separation  of  one  party 
from  the  other  without  justification,  with  the  intention  of  not  retuin- 
ing''*(Williams  v.  Williams,  130  N.  Y.  193,  197,  29  N.  E.  98,  14  L.  R. 
A.  220,  27  Am.  St.  Rep.  517),  and  has  never  been  extended  to  a  tempo- 
rary withdrawal  or  any  partial  failure  to  perform  the  obligations  of 
the  marital  contract.  In  those  states  that  have  sustained  decrees 
granted  on  this  ground,  tlie  divorce  laws  are  not  so  strict  as  they  arc  ia 
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this  stBtt.    I  can  see  ho  reason  why  they  should  be  f oHowed  against 
the  greater  weight  of  authority. 

In  my  opinion,  therefore,  the  judgment  and  the  third  and  ninth  find- 
mgs  of  fact  and  the  conclusions  of  law  should  be  reversed,  with  costs, 
and  judgment  of  separation  granted  for  the  plaintiff,  and  the  matter 
femitted  to  the  Special  Term  to  fix  the  alimony,  unless  the  parties  can 
agree  on  the  amount  thereof,  in  which  case  findings  may  be  made  and 
judgment  directed  by  this  court.    Settle  order  on  notice. 

CLARKE,  P.  J.,  and  MERRELL,  J.,  concur, 
LAUGHUN  and  DOWUNG,  JJ.,  dissent 


<2Q2  App.  Div.  640) 

U  r»  COLE'S  ESTATE. 

(Supreme  Court,  AppeRate  Diylsion,  Second  Department.    July  21, 1922.) 

1.  Taxation  <&=9879 (2)— Giving  of  life  estate  to  son  on  eondJtiont  held  net  a 

transfer  In  contemplation  of  deatti. 

The  giving  of  a  life  estate  In  shares  of  corporate  stock,  with  power  of 
appointment  oyer  the  remainder,  by  a  father  to  his  son,  on  cooadltlon  that 
the  son  abandon  the  practice  of  medicine  aad  enter  his  father's  business, 
and  providing  that,  in  case  the  son  predeceased  his  father,  the  fund 
should  revert  to  the  father's  estate,  Is  not  a  gift  or  transfer  in  contempla- 
tion of  death,  but  a  valid  agreement,  based  on  a  good  consideration  which 
became  efltetive  immediate. 

2.  Taxatlen  «ss»885-4.lf e  estate  and  renaHider  iMltf  not  sobjeot  to  transfer  tax. 

Under  an  agreement  by  a  father  giving  a  life  estate  h^  coorporate  shares 
to  a  son,  on  condition  that  the  son  abandon  the  practice  of  medicine  and 
enter  his  father's  business,  and  further  providing  that  the  son  might  dis* 
pose  of  tilie  remainder  in  his  will  in  case  he  survived  his  father,  neither 
the  life  estate  nor  the  remainder  was  subject  to  the  transfer  tax. 

3.  Taxation  4=»885->Renialnders  Hmtted  on  conditions  and  contingencies  held 

taxable  onder  temporary  order. 

Where  a  will  provided  for  a  life  estate  for  testator's  children,  and  di- 
rected the  payment  of  the  remainder  to  whomsoever  they  should  appoint 
by  their  will,  or  to  their  surviving  children  in  default  of  sfueh  appoint- 
ment, or  to  their  next  of  kin  in  case  no  issue  survived,  the  remainders 
were  taxable  under  a  temporary  order,  in  view  of  Real  Property  Law,  f 
41,  providing  that  the  existence  of  an  unexecuted  power  of  appointment 
does  not  prevent  the  vesting  of  a  future  estate,  limited  in  default  of  the 
execution  of  the  power,  and  Tax  Law,  S  230,  imposing  a  tax  on  remainders 
under  a  temporary  order,  where  the  estate  veste,  subject  to  being  divested 
by  contingencies. 

Appeal  from  Surrogate's  Court,  Dutchess  County. 

Iii  the  matter  of  the  appraisal  of  the  estate  of  Charles  K.  Cole,  de- 
ceased, under  the  acts  in  relation  to  taxable  transfers  of  property. 
From  an  order  of  the  Surrogate's  Court,  fixing  the  transfer  tax,  but 
exempting  certain  property -embraced  in  a  trust  fund,  and  declaring 
certain  remainders  created  by  the  will  not  presently  taxable,  the  State 
Tax  Department  appeals.    Modified  and  affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  YOUNG,  JJ. 
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Schuyler  C.  Carlton,  of  New  York  City  (W.  E.  Haysradt,  on  the 
brief),  for  appellant. 

Frank  M.  Avery,  of  New  York  City  "(Earl  A/Darr,  of  New  York 
City,  on  the  brief),  for  respondents. 

RICH,  J.  The  testator  died  on  February  27,  1920,  leaving  a  last 
will  and  testament,  which  has  been  admitted  to  probate  in  Dutchess 
county.  Prior  to  his  death  the  testator  entered  into  certain  trust  agfree- 
ments  with  his  son,  Philip  Gillett  Cole,  dated,  respectively.  May  22, 
1917,  and  February  2,  1920j  The  original  trust  agreement  between 
testator  and  his  son  provides  for  a  life  estate  to  the  latter,  but  the 
right  of  revocation  upon  one  year's  notice  was  reserved  to  the  settlor. 
The  second  agreement,  entered  into  on  February  2,  1920,  provided 
for  the  elimination  of  paragraph  10  of  the  first  agreement,  made  the 
trust  absolute,  and  also  provided  for  a  power  of  appointment  over 
the  remainder  *to  Philip  Gillett  Cole,  provided  he  survived  his  father. 
The  first  agreement,  paragraph  7  thereof,  provided  that-  if  Philip 
Gillett  Cole  should  predecease  the  testator,  or  in  case  of  the  revoca- 
tion by  testator,  the  pioperty,  the  suBject  of  the  trust,  should  revert 
to  his  (testator's)  estate.  By  the  agreement  of  February  2,  1920,  in 
place  of  paragraph  6,  a  provision  was  substituted  providing  for  a 
life  estate  to  Philip  Gillett  Cole,  and  upon  his  death,  provided  he  sur- 
vives the  testator,  a  power  of  appointment  over  the  remainder.  In 
place  of  paragraph  8  of  the  original  agreement,  which  was  eliminated, 
provisions  for  the  appointment  of  successor  trustees,  in  the  event  of 
testator's  death,  were  made. 

The  testator's  will,  among  other  things,  provided  as  follows: 

'*To  hold  the  same  in  trust  and  to  receive  the  net  incoine  of  tnid  trast  and 
to  pay  over  the  net  income  thereof  to  my  said  daughter  Virginia  Garber  Cole, 
for  and  during  her  natural  life,  and  upon  the  death  of  my  said  daughter  Vir- 
ginia Garber  Cole  to  deliver  and  p^y  over  the  principal  of  said  trust  unto  such 
persons  and  corporations,  and  in  such  shares,  interests  and  proportions  as  she 
shall  in  and  by  her  last  will  and  testament  in  that  behalf  appoint,  and  in  case 
she  shall  leave  no  such  valid  appointment,  then  to  her  issue  surviving  her  ac- 
cording to  their  stocks,  and  In  case  no  issue  surviving  her,  then  to  her  next 
of  kin  surviving  her  according  to  their  stocks." 

The  residuary  estate  was  bequeathed  to  trustees  in  trust,  to  pay 
the  net  income — 

•to  my  son  Philip  Gillett  Cole  for  and  during  his  natural  life,  and  npcm  the 
death  of  my  said  son  Philip  Gillett  Cole,  to  deliver  and  pay  over  the  prlndpal 
of  said  trust  unto  such  persons  and  corporations,  and  in  such  shares,  inter- 
ests and  proportions  as  he  shall  in  and  by  his  last  will  and  testament  In  that 
behalf  appoint  and  in  case  he  shall  leave  no  such  valid  appointment,  then  to 
his  issue  surviving  him  according  to  their  stocks," 

It  is  the  contention  of  the  appellant :  (1)  That  the  language  of  the 
will  renders  taxable  in  this  proceeding  fhe  remainders  of  the  trust 
fund  over  which  Virginia  Garber  Cole  and  Philip  Gillett  Cole  are 
vested  with  powers  of  appointment;  (2)  that  the  language  of  the 
trust  agreements  renders  now  taxable  in  this  proceeding  the  life  estate 
of  Philip  Gillett  Cole  in  the  trust  fund,  because  the  trust  agreement 
was  a  transfer  intended  to  take  effect  in  possession  or  enjo3anent  at 
or  after  death,  as  the  trust  agreements  provide  that  in  case  the  son 
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should  predecease  the  father  all  of  the  trust  property  should  revert  to 
the  latter;  (3)  that  the  remainder  of  the  trust  under  the  trust  ag^ee* 
ments,  after  the  termination  of  the  life  estate  of  Philip  Gillett  Cole, 
and  over  which  he  has  a  power  of  appointment,  is  taxable  because 
th^re  was  no  completed  f^i  of  this  remainder  until  the  son  survived 
the  father,  and  that  therefore  the  transfer  of  this  remainder  by  the 
trust  agreements  was  a  transfer  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  death. 

As  to  the  last  two  contentions  of  the  appellant,  the  learned  acting 
surrogate  has  held  that  the  trust  agreement  was  not  a  bounty  or  bene- 
faction, but  rested  upon  a  mutual  consideration,  was  enforceable  by 
the  son,  and  as  such  not  within  the  contemplation  of  the  act  relating 
to  taxable  transfers.  In  reference  to  the  first  two  contentions  of  the 
appellant,  he  has  held  that  it  is  the  exercise  of  a  power  of  appoint- 
ment, and  not  the  creation  of  a  power,  which  effects  the  transfer 
which  the  statute  makes  taxable,  and  that  therefore  the  remainders 
under  these  trust  funds  are  not  presently  taxable  until  the  exercise 
of  the  power. 

In  reference  to  the  trust  agreement,  it  seems  to  be  the  contention  of 
the  appellant  that  there  is  no  consideration  shown  therefor,  and  that 
the  situation  after  the  first,  and  even  after  the  second  agreement  was 
really  a  tentative  trust,  not  unlike  that  exemplified  by  In  re  Totten, 
179  N.  Y.  112,'71  N.  E.  748,  70  L.  R.  A,  711,  1  Ann.  Cas.  900,  the 
familiar  savings  bank  trust.  The  circumstances  surrounding  the  exe- 
cution of  this  agreement,  however,  indicate  that  the  trust  agreements 
were  the  result  of  some  sort  of  an  understanding  between  father  and 
soit.  It  seems  that  the  testator  was  the  owner  of  about  2,200  shares 
of  stock  in  the  corporation  known  as  A.  Schrader's  Son,  Inc.  In  1912 
or  1913,  testator  and  his  wife  became  estranged,  and  he  expressed  a 
desire  to  have  his  son,  who  resided  in  Montana,  come  to  live  with  him 
and  to  help  him  in  the  business  of  the  company,  of  which  he  was  sub- 
stantially the  owner.  It  seems  that  testator's  son  had  spent  one  year 
in  the  employ  of  the  Schrader  Company,  but  as  he  did  not  like  the 
business  and  desired  to  study  medicine  he  left,  and  after  his  gradua* 
tion  went  to  Montana,  where  he  practiced  medicine  until  the  spring 
of  1917,  when  he  received  a  telegram  from  his  father  to  come  to  New 
York. 

It  is  shown  that,  as  a  result  of  his  visit,  testator  proposed  to  transfer 
half  of  his  interest  in  the  Schrader  Company  to  the  son,  if  the  latter 
would  give  up  the  practice  of  medicine,  return  to  New  York,  and  re- 
enter the  business.  The  son  says  he  agreed  to  do  this,  and  that  at 
that  time  (May  22,  1917)  the  original  trust  agreement  was  executed 
He  later  served  as  a  surgeon  in  France,  from  which  he  returned  in 
April,  1919,  at  which  time  the  testator  agreed  to  arrange  for  a  per- 
manent trust,  but  in  the  meantime  desired  to  be  assured  that  he,  the 
son,  would  go  into  the  business  and  stay  there.  He  says  after  his  re- 
turn from  France  he  went  to  Montana,  closed  up  his  office,  disposed 
of  his  possessions,  returned  to  New  York  after  his  marriage,  and  en- 
tered actively  into  the  business  of  A.  Schrader's  Son,  Inc.,  in  July, 
1919,.  since  which  time  he  has  been  actmg  as  director  and  vice  presi- 
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dent  of  the  company.  He  says  that  thereafter,  and  on  February  2, 
1920,  the  instrument  making  the  trust  permanent  was  executed.  He 
also  says  that  he  has  not  since  practiced  medicine,  and  at  the'  time  he 
closed  up  his  affairs  in  Montana  he  was  earning  something  around 
$8,000  a  year.  He  says  he  also  had  some  difficulty  in  persuading  his 
vrife,  whose  home  was  in  Montana,  to  live  in  New  York. 

[1]  Since  tlie  decision  in  Hamer  v.  Sidway,  124  N.  Y.  538,  27  N. 
E.  256,  12  L.  R.  A.  463,  21  Am.  St.  Rep,  693,  it  has  uniformly  been 
held  that  the  giving  up  of  a  legal  right  at  the  request  of  another  party 
is  a  sufficient  consideration  for  the  promise  made  to  him.  The  son 
had  a  right  to  live  in  Montana,  and  to  practice  medicine,  his  chosen 
profession.  Those  rights  he  abandoned  upon  the  strength  of  the 
testator's  promise,  embodied  in  the  trust  agreement,  that  for  such  for- 
bearance he  would  provide  for  him  a  certain  income,  and  further  pro- 
vided that  he  might  dispose  of  the  remainder  of  said  trust  as  he  (the 
son)  in  his  last  will  and  testament  might  appoint.  As  the  court  said 
in  Hamer  v.  Sidway,  supra,  we  need  not  speculate  on  the  effort  which 
may  have  been  required  to  give  up  these  rigfhts;  it  is  sufficient  that 
he  restricted  his  lawful  freedom  of  action  within  certain  prescribed 
limits  upon  the  faith  of  his  father's  agreement,  and  now,  having  fully 
performed  the  conditions  imposed,  it  is  of  no  moment  whether  such 
performance  actually  proved  a  benelSt  to  the  promisor,  his  father; 
but,  were  it  a  proper  subject  of  inquiry,  there  is  nothing  in  this  rec- 
ord that  would  permit  a  determination  that  the  testator  was  not  bene- 
fited in  a  legal  sense. 

I  am  therefore  of  the  opinion  that  the  life  estate  provided  to  the 
son  in  the  trust  agreements  was  not  a  gift  or  transfer  in  contempla'- 
tion  of  death,  but  was  a  valid  agreement,  enforceable  by  the  son,  and 
based  upon  a  good  and  valuable  consideration.  Appellant  cites  Mat- 
ter of  Orvis,  223  N.  Y.  1,  25  N.  E.  206.  20  Am.  St.  Rep.  716.  The 
agreement  in  the  Orvis  Case  indicates  that  it  was  an  instrument  of 
transfer  intended  to  take  effect  in  ownership,  possession,  and  enjoy- 
ment at  the  death  of  the  transferror.  The  agreement  was  made  be- 
tween two  partners,  by  the  terms  of  which  two  funds  were  established 
within  the  capital  and  accumulated  profits  of  the  firm;  it  was  pro- 
vided that  the  survivor  should  be  the  owner  of  the  interest  of  the  de- 
ceased in  those  funds.  That  case  can  hardly  be  paralleled  with  the 
situation  in  the  instant  case.  The  transfer  in  the  instant  case  of  the 
life  estate,  took  effect  immediately.  Whatever  right  the  son  acquired 
in  the  trust  fund,  he  acquired  at  the  moment  of  the  delivery  of  the 
agreement;  there  was  no  postponement  of  the  enjo>Tnent  of  the  life 
estate  until  the  death  of  testator.  N.  Y.  Life  Insurance  &  Trust  Co. 
V.  Cary,  191  N.  Y.  33.  38,  39,  83  N.  E.  598. 

[2]  The  remainder  under  the  trust  agreement  I  am  of  the  <^nion 
is  not  taxable  for  the  same  reason.  It  is  the  contention  of  the  appel- 
lant, however,  that,  because  the  trust  agreement  might  have  terminat- 
ed by  the  death  of  the  son  prior  to  that  of  his  father,  such  fact  raises 
a  contingency  which  makes  the  power  of  appointment  under  the  trust 
taxable.  Some  point  is  also  made  of  the  fact  that  there  was  no  com- 
plete gift  of  the  remainder,  when  the  son  had  to  survive  the  fatfier 
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to  possess  even  a  power  to  bequeath.  The  gift,  for  the  reasons  above 
stated,  was  not  a  gift  to  take  effect  in  'contemplation  of  death.  The 
reversion  of  the  property  to  the  father  was  dependent  upon  fhe  son's 
death;  the  object  of  the  statute  is  to  tax  transfers  depending 'upon 
the  death  of  the  grantor  or  donor.  A  complete  answer  to  the  conten- 
tions advanced  is  that  the  son  suflirivcd  thfe  father,  and  under  these 
circumstances  neither  the  life  estate  nor  the  remainder  is  taxable.  In 
re  Wing's  Estate  (Sur.)  190  N.  Y.  Supp.  908:  Matter  of  Bowers' 
Estate,  195  App.  Div.  548,  186  N.  Y.  Supp.  912,  affirmed  231  N.  Y. 
613,  132  N.  E.  910;  Matter  of  Masury's  Estate,  28  App.  Div.  580, 
51  N.  Y.  Supp.  331,  affirmed  159  N.  Y.  532.  S3  N.  E.  1127. 

f9]  In  reference  to  the  remainders  under  the  testator's  will,  the 
contention  of  appellant  is  that  under  section  41  of  the  Real  Property. 
Law  (made  applicable  to  personal  property  by  section  11  of  the  Per- 
sonal Property  Law),  which  provides  that  "the  existence  of  an  unexe- 
cuted power  of  appointment  does  not  prevent  the  vesting  of  a  future 
estate,  limited  in  default  of  the  execution  of  the  power,"  the  remain- 
ders are  now  vested  in  the  next  of  kin  of  Virg^inia  Garber  Cole  atid 
Philip  Gillett  Cole,  subject  to  their  having  issue,  and  subject  to  the 
exercise  of  the  powers  of  appointment,  and  that  therefore  there  is  a 
condition  whereby  the  now  vested  rights  of  their  next  of  kin  may  be 
defeated,  rendering  snch  vested  rights  now  taxable  by  temporary  order. 

The  determination  of  the  question  presented,  respondents  contend, 
depends  uoon  the  construction  to  be  accorded  section  220  (subdivision 
6)  of  the  Tax  Law  (Consol  Laws.  c.  60).  as  amended  by  Laws  1916,  c. 
323,  and  Laws  1919,  c.  626,  and  section  230  of  the  Tax  Law,  as  amend- 
ed by  Laws  1916,  c.  550.  The  language  of  the  former  section  seems  to 
provide  for  the  exemption  from  taxation  in  the  estate  of  the  settlor  of 
noncontingent  absolute  powers  of  appointment;  whereas  the  latter, 
read  in  connection  with  section  41  of  the  Real  Property  Law  (Consol. 
Laws.  c.  50),  which  is  made  applicable  to  personal  property  by  section 
11  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41),  certainly  indi- 
cates an  intent  to  tax  remainders  in  the  estate  of  the  settlor,  under  a 
temporary  order,  where  the  estate  vests,  subject  to  being  divested  by 
contingencies. 

Respondent  seeks  to  sustain  that  portion  of  the  order  appealed  from 
relating  to  the  present  taxability  of  the  remainders  by  the  decisions 
in  Matter  of  Howe's  Estate,  86  App.  Div.  286,  83  N.  Y.  Supp.  825, 
affirmed  176  N.  Y.  570,  68  N.  E.  1118.  and  Matter  of  Burgess'  Es- 
tate, 204  N.  Y.  265,  7t  N.  E.  591,  while  it  is  urged  by  the  appellant 
under  the  amendments  to  the  Tax  Law  (sections  230  and  241),  made 
by  chapter  800  of  Laws  191 L  and  the  recent  decisions  of  the  Court  of 
Appeals  (In  re  Zborowski's  Estate,  213  N.  Y.  109,  107  N.  E.  44;  Mat- 
ter of  Howe's  Estate,  supra),  which  held  that  taxation  should  be  sus- 
pended where  the  power  given  was  absolute  (Matter  of  Trumbull's  Es- 
tate, 117  Misc.  Rep.  812,  191  N.  Y.  Supp.  759;  Matter  of  Parker's  Es- 
tate. 232  N.  Y.  546,  134  N.  E.  566),  that  it  is  entirely  possible  that  the 
powers  of  appointment  will  not  be  exercised,  and  that  the  taxation 'will 
therefore  ultimatelv  be  assessed  aeainst  the  donor^s  estate  (Matter  of 
Canda's  Estate,  114  Misc.  Rep.  161.  185  N.  Y.  Supp.  903;  197  App. 
195  N.Y.S.— 36 
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Div.  597,  189  N:  Y.  SupT>.  917).  The  decision  in  Mattef  of  Howe's 
Ej^tate  seems  to  indicate  that  it  is  based  upon' the  ground  that  section 
230  dtd  ^ot  by  implication  repeal  subdivision  6  of  section  220  of  the 
Tax  Law;  but  the  conclusion  reached  by  Ttidee  Cardozo.  in  the  Court 
of  Appeals,  in  Matter  of  Parker's  Estate,  226  N.  Y.  260. 123  N.  E.  366. 
indicates  that  it  was  the  intention  <rf  the  Legislature  to  provide  for  the 
present  taxation  of  remainders  limited  upon  conditions  and  contin- 
gencies. 

I  am  therefore  of  the  opinion  that  the  surrogate  erred  in  failing  to 
provide  for  the  present  taxation  of  the  remainders  limited  upon  the 
default  in  the  exercise  of  the  powers,  and  of  issue,  and  that  the  order 
should  be  modified,  so  as  to  provide  that  these  remainders  are  present- 
ly taxable,  and,  as  modified,  affirmed,  without  costs.    All  concur. 


(201  App.  Div.  811) 

ASSETS  REALIZATION  CO.  v.  ROTH. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    June  30,  1922.) 

Judgment  «=>7I3(I)— Only  findings  material  to  decision  on  which  former  Juilg* 
ment  founded  res  Judicata. 

Where  plaintiiFs  assignor  became  liquidator  of  another  bank,  and 
took  a  bond  from  the  stockholders  of  the  other  bank  to  indemnify  itself 
against  loss  for  advances,  each  indemnitor  limiting  his  liability  to  the 
amount  of  his  stock,  and  in  an  earlier  action  against  defendant  and  other 
stockholders  it  was  held  that  advances  made  by  the  liquidator  did  DOt 
constitute  a  debt  for  which  stockholders  were  liable,  in  an  action  on  the 
bond  agahist  a  stockholder,  in  which  the  Judgment  roll  in  the  earlier 
action,  containing  certain  findings  of  fact,  was  admitted  in  evidence,  only 
such  findings  as  were  material  and  essential  to  the  decision  on  which  the 
judgment  in  the  earlier  action  w*as  founded  were  res  Judicata  and  bind- 
ing on  defendant 

Appeal  from  Supreme  Court,  Erie  County. 

Action  by  the  Assets  Realization  Company  against  Philip  W.  Roth. 
From  a  judgment  of  the  Supreme  Court  for  plaintiff  for  $37,112.96 
damages  and  costs,  also  from  an  order  denying  defendant's  motion 
for  a  new  trial,  also  from  an  order  wherein  plaintiff  was  allowed 
$1,058.94  as  an  extra  allowance,  defendant  appeals.  Reversed,  and 
new.  trial  granted. 

See,  also,  226  N.  Y.  370,  123  N.  E.  743. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Lewis  &  Carroll,  of  Buffalo  (W.  C.  Carroll,  of  Buffalo,  of  counsel), 
for  appellant. 

Strebel,  Corey,  Tubbs  &  Beals,  of  Buffalo  (Carlos  C.  Alden,  of  Buf- 
falo, of  counsel),  for  respondent. 

KRUSE,  P.  J.  This  action  is  brought  upon  a  covenant  to  save 
harmless  and  indemnify  the  German  Bank,  the  plaintiff's  assignor, 
against  loss  sustained  by  it  by  reason  of  advances  made  pursuant  to 
a  liquidation  agreement  entered  into  between  the  Metropolitan  Bank 
and  the  German  Bank,  by  which  the  latter  was  to  advance  sufficient 
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money  to  pay  all  depositors  of  the  Metropolitan  Bank  in  full  and  make 
advances  for  other  purposes.  The  Metropk^litan  Bank,  as  security  for 
the  advances,  pledged  all  of  its  assets  and  property,  and  the  German 
Bank  agreed  to  use  diligence  to  convert  the  assets  as  rapidly  as  could 
be  done  without  undue  sacrifice.  It  was  also  provided  in  the  liquida^ 
tion  agreement  that  the  Metropolitan  Bank  should  deliver  a  proper 
guaranty  made  by  certain  o^  its  directors  and  stockholders  against  any 
and  all  loss  as  a  result  of  such  advances,  and  the  instrument  in  suit 
was  made  accordingly;  each  indemnitor  limiting  his  liability  to  the 
amount  of  his  stock. 

The  German  Bank  took  over  the  assets  of  the  Metropolitafi  Bank, 
paid  the  depositors  in  full,  but  before  it  had  finished  the  work  of  liq- 
uidation the  German  Bank,  at  the  suit  of  the  Attorney  General  of  the 
state,  was  dissolved  and  a  receiver  appointed.  Upon  the  first  trial  it 
was  held  that  the  defendant  had  been  released  because  of  the  dissolu- 
tion of  the  German  Bank  before  the  liquidation  was  complete.  The 
judgment  entered  upon  that  decision  was  affirmed  here.  Assets  Reali- 
zation Co.  V.  Roth,  179  App,  Div.  324,  166  N.  Y.  Supp.  388.  But  the 
Court  of  Appeals  reversed  and  ordered  a  new  trial,  holding  that  the 
covenant  in  suit  was  not  a  ddntract  of  guaranty,  but  of  indemnity;  that 
the  liability  was  not  secondary,  but  primary.  Death  might  terminate 
the  agency  of  the  German  Bank  to  act  for  the  Metropolitan  Bank,  but 
could  not  terminate  the  pledge  i  that  the  receiver  of  the  German  Rank 
and  plaintiff,  assignee,  had  ^e  right  to  proceed  with  such  liquidation. 
Assets  Realization  Co.  v.  Rqth,  226  N.  Y.  370, 123  N.  E.  743. 

The  total  amount  of  the  par  value  of  the  stock  held  by  the  indenv 
nitors  was  $57,200.  Each  limited  his  liability  to  an  amount  equal  to 
his  holding  of  stock,  the  defendant's  liability  being  limited  to  $21,200. 
The  learned  trial  judgt  submitted  to  the*  jury  the  question  of  deficien- 
cy between  the  amount  advanced  by  the  German  Bank  and  what  was 
received  by  it  after  deducting  expenses  and  charges,  and  in  that  con- 
nection also  submitted  the  question  as  to  whether  any  of  the  funds 
had  been  misapplied,  or  there  had  been  a  failure  to  act  with  due  dili- 
gence in  making  some  of  the  collections,  and  also  the  question  as  to 
whether  in  selling  the  remnant  of  the  uncollected  assets  reasonable 
notice  had  been  given  of  such  sale  to  the  defendant.  After  the  jury 
had  deliberated  for  some  time  it  returned  for  further  instructions,  but 
in  the  meantime  the  judge  bad  reached  the  conclusion  that,  if  all  of 
the  claims  made  by  the  defendant  were  allowed,  the  total  amount 
thereof  would  not  reduce  the  deficiency  below  the  total  amount  of  the 
liability  assumed  by  the  indemnitors,  and  therefore  the  defendant  was 
liable  for  the  amount  assumed  by  him,  with  interest  from  the  28th 
day  of  September,  1908,  the  day  of  the  sale  of  the  remnant  of  such 
assets,  and  he  accordingly  directed  the  jury  to  find  a  verdict  for  the 
stun  of  $21,200  and  interest  thereon  from  September  28,  1908,  mak- 
ing a  total  of  $35,298. 

An  earlier  action  had  been  brought  against  the  defendant  and  oth- 
ers by  this  pkintifi,  to  charge  them  as  stockholders  of  the  Metropol- 
itan Bank,  with  the  statutory  liability  for  debts.  But  it  was  held  that 
the  advances  made  by  the  German  Bank  did  not  constitute  a  debt  for 
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which  the  stockholders  were  liable  and  sustained  the  dismissal  of  the 
complaint.  Assets  Realization  Co.  v.  Howard,  211  N.  Y.  430,  105  N. 
E.  680.  Upon  the  trial  of  this  action  the  judgment  roll  in  the  action 
against  the  stockholders,  containing  certain  findings  of  fact,  was  re- 
ceived in  evidence  over  the  objection  and  exception  of  the  defendant, 
and  such  of  the  findings  as  were  regarded  material  in  this  action,  were 
considered  as  proof  of  the  facts  therein  stated. 

The  findings  set  forth  the  amount  of  the  advances  and  what  was 
realized  from  the  pledged  property,  and  other  facts  showing  the  amount 
of  the  liability  of  the  Metropolitan  Bank  under  the  liquidating  agree- 
ment. 1  am  of  opinion  that  only  such  findings  as  were  material  and 
essential  to  the  decision  upon  which  the  judgment  in  that  action  is 
founded  are  res  ad  judicata  and  binding  upon  defendant.  Springer 
v.  Bien,  128  N.  Y.  99,  27  N.  E.  1076;  House  v.  Lockwood,  137  N.  Y. 
259,  33  N.  E.  595;  Rudd  v.  Cornell,  171  N.  Y.  114,  63  N.  E.  823; 
Cauhape  v.  Parke,  Davis  &  Co.,  46  Hun,  306.  The  amount  of  the 
advances  over  the  amount  received  from  the  pledged  property  becomes 
wholly  immaterial,  since  the  complaint  was  dismissed  upon  the  ground 
that  there  was  no  liability.  Even  if  there  had  been  no  evidence  to 
sustain  such  findings,  the  defendant  could  not  have  appealed  to  re- 
verse the  findings,  since  the  judgment  was  in  his  favor. 

The  respondent  contends  that,  even  if  such  findings  are  not  res  ad- 
judicata,  the  question  was  not  pointedly  raised  by  the  defendant  in 
making  his  objections  thereto,  which,  in  substance,  was  that  none  of 
the  findings  were  binding,  while  in  fact  some  of  them  were  material 
to  the  adjudication  made;  that  it  was  not  pointed  out  that  the  find- 
ings as  to  the  amount  of  the  advances  and  the  amount  received  and 
the  deficiency  were  not  binding  upon  the  defendant,  but  it  was  claimed 
that  all  of  the  findings  were  incompetent.  And  it  is  argued  that  in  view 
of  the  stipulation  that  either  party  might  read  the  whole  or  any  part 
of  the  testimony  given  and  contained  in  the  printed  papers  on  appeal 
in  the  action  against  the  stockholders,  including  any  of  the  exhibits, 
or  the  whole  or  any  part  of  such  papers,  the  objection  could  have 
been  met  by  offering  the  evidence  upon  which  the  findings  were  found- 
ed. We  think  the  question  was  sufficiently  raised.  It  clearly  appears, 
from  the  rulings  of  the  trial  court  arid  the  colloquy  that  occurred,  that 
the  amount  of  advances  and  receipts  as  fotmd  in  the  stockholders'  ac- 
tion was  held  binding  upon  the  defendant,  and  that  the  defendant  was 
precluded  from  disputing  the  same,  and  these  findings  were  used  as 
a  basis  for  directing  the  verdict. 

But  it  is  contended  on  behalf  of  the  respondent  that  the  appellant 
offered  evidence  which  established  the  same  facts  as  are  contained  in 
the  findings.  After  the  plaintiff  had  rested,  a  witness  who  had  charge 
of  the  plaintiff's  Buffalo  office,  and  who  had  given  testimony  on  the 
plaintiff's  side  of  the  case,  was  called  for  further  cross-examination 
by  the  defendant.  Upon  such  examination  his  attention  was  called  to 
a  number  of  schedules  which  the  witness  had  referred  to,  among  oth- 
ers Exhibit  No.  79,  and  he  testified  that  it  showed  all  of  the  collections 
and  all  of  the  disbursements,  not  in  detail,  but  the  net  amount,  less 
what  had  been  disbursed.    This  exhibit  and  several  others  were  offered 
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in  evidence  by  the  defendant.  It  is  contended  that  those  exhibits,  in 
connection  with  the  oral  testimony,  show  that  the  net  amount  of. the 
deficiency  exceeds  the  total  amount  of  the  indemnitor's  liability.  We 
have  examined  these  exhibits  with 'some  care,  and  reached  the  con- 
clusion that  they  do  not  establish  conclusively  that  if  all  of  the  defend- 
ant's claims  for  diverted  and  wasted  assets,  and  other  claims  of  de- 
fendant in  dispute  are  allowed  to  the  defendant,  that  the  deficiency  will 
equal  the  amount  of  the  indemnitors'  liability. 

As  regards  the  question  of  reasonable  notice,  I  think  the  proof 
shows  that  it  was  timely  g^ven.  Nor  was  the  legality  of  the  sale  af- 
fected by  the  excessive  amount  claimed  in  the  notice.  There  is  noth- 
ing to  indicate  that  the  property  was  sold  for  less  than  its  value,  or 
that  the  defendant  was  misled  or  harmed,  and  furthermore  I  am  of 
the  opinion  that  no  notice  of  the  sale  was  necessary.  The  pledge  was 
not  an  ordinary  pledge.  It  was  not  contemplated  that  they  should 
be  held  and  sold  as  a  pledge  requiring  notice  of  sale.  Under  the  terms 
of  the  agreement  the  German  Bank  was  required  to  convert  the  assets. 
As  was  said  by  Judge  Cardozo  on  the  appeal  to  the  Court  of  Appeals 
in  this  case  (226  N.  Y.  377,  123  N.  E.  743): 

''All  that  the  defendant  may  insist  upon  is  a  conversion  of  the  assets  Into 
money  by  the  liquidator,  If  alive,  and,  if  dead,  by  its  successors.  There  has 
been  no  departure  from  that  course  in  anything  that  has  been  done.  *  Tbe-lbss 
has  l)een  ascertained,  and  the  defendant's  duty  is  to  pay  it.*' 

But  for  the  reasons  stated  we  think  the  trial  court  erred  in  directing 
a  verdict  for  the  plaintiff.  The  judgment  and  orders  should  therefore 
be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


(202  App.  Div.  528) 

NI8SEN  ot  al.  v.  IMcCAFFERTY  0t  al. 

(I^npreme  Court,  Appellate  IMvislon,  Second  Department.    July  21,  1922.) 

fl.  WItaesBM  «=>l40(n)^<Party  inttrested"  In  resvit  of  aetloii  hald  to  be  In- 
eomiiotofit  as  a  witnMa. 

In  a  suit  by  property  owners  along  a  street  to  restrain  the  successors  in 
interest  of  a  d^eased  person  from  making  a  deed  without  Incorporating 
therein  certain  set-back  restrictions  made  by  defendants'  predecessor  in 
liJs  lifatime,  a  property  owner  who  was  not"  a  patty  to  the  suit  was  a 
"party  interested,"  within  Civil  Practice  Act,  |  347,  so  as  to  preclude  testi- 
mony as  to  statements  of  deceased  in  his  lifetime. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series.  Interest  (In  Suit  or  Action).] 

2.  Covenants  ^==>20— Conduct  of  owner  of  land  held  to  establish  a  restriction 
as  to  buildliHi  on  hia  land. 

Where  a  landowner,  with  others,  purchased  a  lot  lying  on  an  avenue 
where  the  landowner  and  others  owned  residence  property,  and  by  cer- 
tain trust  agreements  placed  a  restriction  on  the  land  so  purchased,  with 
an  idea  that  the  whole  residence  property  along  the  avenue  should  be 
similarly  restricted  with  respect  to  the  distance  of  buildings  from  the 
street,  hia  action  in  so  doing  placed  a  restriction  on  his  land  in  reepect  to 
building  within  the  agreed  distance  from  the  street. 

^=3>For  oth«r  ctffeM  m«  Bam«  topic  A  KBY-NUMBER  in  aU  Key-Numbered  DlgecU  A  Indezee 
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3.  Estoppel  ^=s»52— "Eatoppel  In  pals"  defined. 

An  "estoppel  in  pals"  does  not  create  a  technical  title  In  land.  Its  effect 
is  to  conclude  a  party  from  denying  the  effect  of  his  statements  or  ad- 
missions designed  to  influence,  and  which  have  influenced,  the  conduct  of 
another,  and,  when  ao  applied,  it  is  as  effectual  as  a  deed  would  be  from 
the  party  estopped. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  ^ies,  Estoppel  in  Pais.] 

4.  Covenants  <g==> 1 22— Evidence  held  sOtllclent  to  support  a  finding  that  pur- 

chasers had  notloe  of  a  building  restriction  on  property. 

In  a  suit  by  property  owners  to  restrain  the  successors  In  title  of  a 
deceased  person  from  conveying  residence  property  without  a  restriction 
in  the  deed,  evidence  held  sufficient  to  show  that  the  defendants  took 
possession  with  knowledge  of  a  building  restriction  placed  thereon  by 
their  predecessor  in  title. 

Appeal  from  Special  Term^  Kings  County. 

Action  by  Ludwigr  Nissen  and  another  aeainst  Tames  McCafferty  and 
others.    From  a  judgment  for  plaintiffs,  defendants  appeal.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  MAN- 
NING, and  KELBY,  JJ. . 

Luke  D.  Stapleton,  of  New  York  Gty  dames  S.  Regan,  of  New 
York  City,  on  the  brief),  for  appellant  McCafferty. 

Meier  Steinbrink.  of  Brooklyn  (Frank  E.  Johnson  and  Joseph  J. 
Schwartz,  both  of  Brookl)m,  on  the  brief),  for  appellants  Aaron  and 
others. 

William  G.  Cooke,  of  New  York  City  (Howard  O.  Wood,  of  New 
York  City,  on  the  brief),  for  respondents. 

KELBY,  J.  Action  for  an  injunction  to  restrain  the  defendant  Mc- 
Cafferty and  his  assigns  from  making  a  deed  of  certain  real  property 
acquired  by  McCafferty  from  the  executors  of  James  N.  Wallace,  de- 
ceased, unless  there  be  incorporated  in  the  deed  certain  set-back  re- 
strictions alleged  to  have  been  theretofore  made  by  Wallace  in  his  life- 
time. 

In  1917,  James  N.  Wallace  owned  a  house  and  lot  on  the  south  side 
of  St.  Maries  avenue,  having  100  feet  frontage  on  St.  Marks  avenue 
and  running  through  the  block  to  the  next  street  to  the  south.  Prospect 
Place.  Wallace's  property  was  situate  between  New  York  avenue 
and  Brooklyn  avenue.  On  the  same  side  of  St.  Marks  avenue,  in  the 
same  block  and  250  feet  to  the  east  of  the  Wallace  property,  was  a 
vacant  lot,  with  a  frontage  of  75  feet  on  St.  Marks  avenue  and  running 
through  to  the  south  to  Prospect  Place.  In  May,  1917,  there  appeared 
on  this  vacant  lot  a  notice  that  said  lot  would  be  sold  at  an  unrestricted 
auction  sale.  The  remainder  of  the  block  was  built  up  at  this  time  with 
private  residences,  all  of  which  stood  back  a  considerable  distance  from 
the  street  line.  On  the  north  side  of  the  same  block  were  similar  build- 
ings, except  that  at  the  end  of  the  block  nearest  Brooklyn  avenue  stood 
four  contiguous  houses,  not  quite  so  far  back  from  the  street  line. 

Mr.  Howard  O.  Wood,  one  of  the  residents  of  the  block,  saw  the 
notice  of  the  sale  on  the  vacant  lot  and  consulted  Mr.  Nissen  and  Mr. 
Morse,  both  owners  of  property  in  the  block.  Wood  asked  these  gentle- 
men if  they  thought  the  neighborhood  would  stand  behind  a  purchase 

^s»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  4  Indezw 
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o£  the  vacant  property  for  the  protection  of  the  neighborhood.  The 
next  day,  at  the  instance  of  Mr.  Wood,  the  vacant  property  was  bid 
in  at  the  price  of  about  $28,000.  The  day  after  the  bidding  in  of  the 
property.  Wood  saw  Wallace,  tdd  him  of  the  purchase,  and  asked  him 
what  he  thought  of  entering  into  an  agreement  for  the  protection  of  the 
block.  Wallace  said  "that,  if  a  set-back  agreement  could  be  made, 
binding  the  owners  of  property  on  the  south  side  of  St.  Marks  avenue, 
he  would  be  glad  to  head  a  syndicate  for  that  purpose,"  and  outlined 
then  the  basis  of  such  syndicate ;  it  being  proposed  by  him  that  each 
participant  therein  should  go  in  on  the  basis  of  his  front  foot  owner- 
ship on  St  Marks  avenue,  that  the  property  should  be  paid  for  and 
should  be  carried  until  such  a  time  as  it  could  be  sold  subject  to  the  di- 
rection of  those  who  signed  the  so-called  syndicate  agreement.  Wal- 
lace then  suggested  the  People's  Trust  Company  of  Brooklyn  as  trus- 
tee. Wood  then  notified  the  resident  owners  on  the  south  side  of  St. 
Marks  avenue,  and  two  or  three  on  the  north,  and  he  saw  and  talked 
with  Messrs.  Hentz,  Murray,  Morse,  and  Nissen.  They  all  agreed 
that  the  trust  agreement  should  be  made  with  the  People's  Trust  Com- 
pany ;  and  each  agreed  to  contribute  their  share  toward  the  syndicate 
to  pay  the  cost  of  the  propert}',  to  pay  taxes  and  interest  until  the  prop- 
erty should  be  sold  pursuant  to  an  agreement  to  be  made  by  them  desig- 
nating to  whom  it  should  be  sold,  and  upon  a  covenant  of  "set-back." 
In  the  written  agreement  subsequently  duly  executed,  the  People's ' 
Trust  Company  was  named  as  party  of  the  first  part,  and  James  N. 
Wallace,  Ludwig  Nissen,  Horace  J,  Morse,  Elizabeth  Schultz,  Mary  E. 
McDermott,  H.  O.  Wood,  Emily  S.  Wood,  Charles  E.  Warren,  Thom- 
as  E.  Murray,  and  Henry  Hentz  parties  of  the  second  part.  The  agree- 
ment has  this  opening  recital : 

"Whfrreas,  the  parties  of  the  second  part,  the  owners  and  holders  of  certain 
property  on  St.  Marks  avMine,  between  Brooklyn  avenue  and  New  York  ave- 
nue, ♦  ♦  ♦  for  their  mutual  protection  have  bought  for  the  sum  of  $28,100 
and  taxes  due  May  1,  1917,  certain  property  on  the  south  side  of  St.  Marks 
avenue,  *  *  *  and  are  about  to  cause  the  same  to  be  conveyed  to  the 
party  of  the  first  part" 

The  trust  company  agreed  to  hold  the  property  in  trust  for  the  benefit 
of  the  parties  of  the  second  part,  to  hold  it  vmtil  such  time  as  a  ma- 
jority of  the  parties  of  the  second  part  should  require  in  writing  the 
same  to  be  sold  to  a  grantee  of  their  selection  at  a  named  price.  The 
trust  company  held  the  property  under  this  agreement  until  the  spring 
of  1919.  Then  appeared  two  bidders  for  the  property,  a  Mr.  Fraser 
for  the  plaintiff  Schultz,  and  Mr.  Aaron,  a  defendant,  through  a  Iji^ker 
named  Hyland.  The  bid  of  the  plaintiff  Schultz  was  approximately 
$33,000,  and  Wood  was  given  to  understand  that  Aaron  would  pay 
more,  but  Aaron  insisted  on  building  on  the  property  apartment  houses. 
The  bid  submitted  on  behalf  of  the  plaintiff  Schultz  contemplated  the 
tearing  down  of  the  adjoining  property  belonging  to  Mr.  Schultz  and 
then  building  on  the  combined  frontage  of  75  feet  and  50  feet. private 
semidejtached  houses. 

Wood  then  saw  Wallace  and  asked  him  what  he  thought  of  accept- 
ing the  Fras^  bid  for  private  houses,  and  further  asked  him  whether 
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an  effort  should  be  made  to  get  more  for  the  property  allowing  apart- 
ments to  be  built,  but  subject  to  a  set-back  line.  Wallace  said  he 
thought  apartment  houses  might  be  built  on  St.  Marks  avenue  in  the 
future^  but  that  the  front  set-back  line  formed  by  the  houses  must 
be  maintained;  that  under  the  circumstances  he  would  rather  sell  to 
the  builder,  of  private  houses  than  sell  to  the  builder  of  apartment 
houses,  even,  though  it  necessitated  a  loss.  Wood  then  consulted 
Messrs.  Nissen  and  Morse,  who  expressed  themselves  '*much  more 
strongly  than  Mr.  Wallace,"  and  Wood  then  agreed  to  sell  to  Schultz, 
provided  the  signers  of  the  trust  agreement  consented.  Under  date 
of  May  22,  1919,  all  signers  of  the  agreement  consented  in  writing  that 
the  People's  Trust  Company  enter  into  a  contract  of  sale  of  the  prop- 
erty, and  authorized  the  trust  company  to  give  a  deed  in  accordance 
with  the  terms  of  the  trust  agreement.  The  written  consent  named 
the  sales  price,  $33,000,  but  did  not  name  the  purchaser.  All  written 
consents  so  signed  were  identical,  except  that  signed  by  McDermOtt, 
which  described  the  property  as  *'on  the  south  side  of  St.  Marks  ave- 
nue, bought  by  us  for  our  mutual  protection."  This  consent  also  con- 
tained these  additional  words : 

"Subject  to  a  provision  that  no  builcling  shall  be  erected  on  the  property 
within  thirty-five  (35)  feet  of  the  fence  line,  except  open  porticos  or  stoops* 
and  that  no  buildings  shall  be  erected  on  the  St.  Marks  avenue  front  except 
private  residences." 

All  of  the  consents  had  this  recital: 

"We,  the  undersigned,  who  on  the  8th  day  of  May,  1017,  made  a  certain 
agreement  with  the  People's  Trust  Company,  and  with  each  other,  in  regard 
to  premises  on  the  south  side  of  St  Marks  avenue,  bought  by  us  for  our  nw- 
tual  protection." 

On  June  13,  1919,  the  People's  Trust  Company  executed  a  contract 
for  the  sale  of  the  vacant  lot  to  RliVabeth  Schultz,  one  of  the  plaintiffs. 
The  contract  contained  the  following : 

"Subject  to  covenants  and  restrictions  contained  in  prior  deeds,  and  subject 
to  a  covenant  that  no  building  shall  be  erected  upon  the  premises  conveyed 
in  front  of  the  present  house  line  formed  by  the  residences  of  Schultz,  Morse, 
and  Nissen;  said  covenant  to  be  made  by  an  agreement  between  Elizabeth 
Schultz,  Horace  J.  Morse,  and  Ludwig  Nissen,  to  be  signed  and  recorded  at 
the  time  of  closing  this  title,  and  upon  the  further  condition  that  the  grantee 
build  or  cause  to  be  built  upon  the  St  Marks  avenue  front  thereof  private 
residences." 

Subsequently,  and  on  July  25,  1919,  a  deed  to  the  property  was  duly 
delivered  by  the  trust  company  to  Elizabeth  Schultz,  and  contained  the 
coveBants  recited  in  the  foregoing  contract.  In  October,  1919,  Wallace 
died,  and  his  executors  in  December,  1920,  conveyed  the  Wallace  prop- 
erty (not  the  former  vacant  lot)  to  the  defendant  McCafferty;  but 
this  deed  contains  no  reference  to  any  building  line  agreement. 

Both  before  and  after  the  deed  from  the  trust  company  to  Schultz, 
Wood  wrote  Wallace  letters.  In  a  letter  dated  May  22,  1919,  Wood 
said  that  the  property  had  been  sold  to  Fraser,  who  agreed  to  have— 
"the  main  line  of  his  building  35  feet  back  from  the  present  fence  line.  The 
stooi)s,  upon  in  character,  will  be  in  front  of  this  line.  I  went  over  the  mat- 
ter with  him  thoroughly,  and  it  seemed  impossible  to  go  further  back ;  but 
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thlB  will  give  the  general  appearance  of  a  line  in  uniform  with  youir  house 
and  those  of  your  adjoining  neighbors.'* 

In  a  letter  dated  July  29, 1919,  he  stated: 

"As  you  know,  we  have  sold  the  Emery  lot  for  $38,000,  with  the  covenant 
that  only  private  houses  be  erected  and  a  collateral  agreement,  signed  by 
Messrs.  Schultz,  Morse,  and  Kissen,  that  there  be  no  building  beyond  the  pres- 
ent bouse  line  This  preserves  the  integrity  of  the  southerly  side  of  St 
Marks  avenue,  between  Brooklyn  and  New  York.** 

The  complaint  alleged  that,  at  the  time  of  the  conveyance  of  the 
property  to  the  plaintiff  Schultz,  Mr.  Nissen  and  Mr.  Wallace  made 
an  agreement  between  themselves  tliat  they  would  not  sell  their  prop- 
erty or  cause  it  to  be  Sold,  excepting  upon  a  similar  covenant,  which 
they  would  cause  to  run  with  the  land,  agreeing  each  with  the  other 
to  maintain  the  present  residential  line  formed  by  the  residences  of 
Schultz,  Morse,  and  Nissen.  It  is  further  alleged  that  defendant  Mc- 
Cafferty  entered  into  a  contract  of  sale  of  the  premises,  and  that  his 
transferee  intended  to  erect  thereon  an  apartment  house,  in  front  of 
the  residential  line  established  and  agreed  to  by  Wallace.  It  is  conced- 
ed that  the  record  title  gf  the  defendant  McCafferty  and  his  assigns  is 
unrestricted.  No  written  covenant  is  relied  upon  by  the  plaintiff; 
but  the  suit  is  based  on  parol  agreements.  No  written  agreement  was 
ever  made  between  Wallace  and  Nissen  rdating  to  their  respective 
properties. 

[1]  The  first  question  presented  for  review  is  whether  Wood,  who 
'  IS  not  a  party  to  this  action,  is  disqualified  as  a  witness  under  section 
347  of  the  Civil  Practice  Act,  formerly  section  829  of  the  Code  of 
Civil  Procedure.  Is  he  a  person  interested  in  the  event,  and  was  he 
examined  on  his  own  behalf  or  interest?  The  judgment  entered  herein 
could  not  be  offered  in  evidence  for  or  against  him,  in  another  action 
commenced  by  him.  Under  the  decisions,  therefore,  Wood  was  not 
precluded  from  testifying.  Eisenlord  V.  Clum,  126  N.  Y.  552,  27  N. 
E.  1024,  12  L.  R.  A.  836;  Hobart  v.  Hobart,  62  N.  Y.  80;  Franklin  v. 
Kidd,  219  N.  Y.  409,  412,  114  N.  E.  839. 

[2]  The  vacant  lot  was  purchased  for  the  "mutual  protection"  of 
the  owners.  The  only  common  object  sought  to  be  protected  was  the 
existing  front  building  line  on  St.  Marks  avenue.  AH  of  the  owners 
were  interested  in  this  subject,  for  it  made  the  neighborhood  more 
attractive,  and  it  made  certain  greater  air  and  light  to  the  various  prop- 
erties than  would  be  the  case  without  the  set-back  restriction.  Wallace 
expressly  stated  that — 

"If  a  set-back  a^eement  could  be  made,  bindlDg  the  owners  of  property  on 
the  south  side  of  St.  Marks  avenue,  he  would  ♦  •  ♦  head  a  syndicate  for 
that  purpose." 

He  subsequently  did,  and  the  other  property  owners  subscribed  their 
share  to  the  syndicate.  It  fairly  appears  from  Wood's  evidence  that 
the  intent  of  the  various  parties  to  the  trust  agreement  was  to  secure 
a  permanent  set-back  restriction.  They  did  not  rely  on  the  rather  ques- 
tionable permanence  of  line  that  might  be  secured  by  the  mere  limitation 
of  the  structure  about  to  be  built  on  the  vacant  lot  acquired  by  them. 
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Wallace  even  said  he  preferred  to  take  lessvmoney  in  the  sale  of  the 
property  than  to  allow  an  apartment  to  be  built  on  even  a  partial  set- 
back. 

[3]  Counsel  for  defendants  urge  that  such  set-back  restriction  is 
an  interest  in  lands,  which  cannot  be  created  or  granted  by  parol. 
While  many  of  the  text-writers  and  many  judicial  opinions  refer  to 
such  implied  covenants  as  "an  equitable  negative  easement/'  others 
hold  that  there  is  merely  an  estoppel  in  pais.  An  estoppel  in  pais  does 
not  create  a  technical  title  in  land.  Its  effect  is  to  conclude  a  part>' 
from  denying  the  effect  of  his  statements  or  admissions  designed  to  in- 
fluence, and  which  have  influenced,  the  conduct  of  another,  and,  when 
so  applied,  it  is  as  effectual  as  a  deed  would  be  from  the  party  estopped. 
Bimson  v.  Bultman,  3  App.  Div.  198,  38  N.  Y.  Supp.  209.  Professor 
Reeve  in  his  work  on  Real  Property  (section  148),  states  as  follows: 

*'From  covenants  or  conditions  in  deeds,  and  even  from  oral  agreements  or 
representations,  equity  frequently  raises  or  implies  easements  which  are  not 
recognized  in  a  court  of  law.  These  are  always  negative  in  character.  Hence 
they  are  often  designated  as  negative  equitable  easements.  They  are  brought 
into  existence  and  enforced  by  courts  of  equity,  for  the  purpose  of  working  out 
justice  between  owners  of  neighboring  lands,  and. in  disregard  of  the  exist- 
ence or  nonexistence  of  privity,  or  contractual  or  cohventional  relationship  of 
any  kind,  between  such  neighbors." 

So  in  Tallmadge  v.  East  River  Bank,  26  N.  Y.  105,  it  is  held  that— 

"The  owner  of  .land  may,  by  parol  contract  with  the  purchasers  of  sucoee- 
sive  parcels^    *    *    «    affect  the  remaining  parcels  with  an  equity  requiring 
them  also  to  be  occupied  in  conformity  to  the  general  plan,  which  is  binding   . 
upon  a  subsequent  purchaser  with  notice  of  the  fact,  though  his  legal  title 
be  absolute  and  unrestricted." 

It  is  true  that  in  the  Tallmadge  Case  there  was  a  notation  on  a  map 
of  the  line  of  contemplated  building,  and  in  that  case  the  contract  of 
sale  had  a  provision  that  it  was  subject  to  any  existing  right  or  ease- 
ment, if  any,  by  reason  of  any  claim  of  a  building  line  restriction- 
There  are  many  cases  of  an  individual  or  a  corporation,  owning  a  large 
tract  of  real  estate,  going  into  a  general  plan  by  filing  s^  written  plan, 
and  on  an  oral  statement  that  he  will  build  on  the  remaining  lots  not 
sold  so  as  to  observe  the  restriction.  This  oral  agreement  to  observe 
the  restriction  has  always  been  enforced  in  such  common  building  plans. 

It  may  be  said  in  the  case  at  bar  that  the  owners  of  the  block  were 
owners  in  common  of  the  vacant  lot;  and  when  they  conveyed  to  the 
plaintiff  Schultz,  retaining  their  several  ownerships  in  the  adjoining 
lands,  they  did  it  having  in  mind  the  existing  building  line  already  es- 
tablished. The  contract  was  already  executed  as  to  the  set-back  line 
as  to  remaining  houses,  and  the  only  thing,  the  several  grantors  could 
have  had  in  mind  was  the  perpetual  saving  of  the  common  line. 

In  the  case  of  Norton  v.  Ritter,  121  App.  Div.  497,  106  N.  Y.  Supp. 
129,  the  defendant  sold  to  the  plaintiff  two  lots  free  and  clear,  without 
any  restrictive  covenants  in  the  deed.  At  the  time  of  conveying  to  the 
plaintiff,  defendant  promised  that  no  buildings  other  than  private  resi- 
dences would  be  erected  upon  other  adjoining  lands  owned  by  him. 
The  action  was  brought,  in  that  case,  to  restrain  the  erection  by  the  de- 
fendant of  an  apartment  house  upon  the  lots  concerning  which  the 
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promise  was  made.  This  promise  was  entirely  oral.  The  case  at  bar 
differs  from  this,  in  that  the  lots  granted  did  have  the  restriction  of  set- 
back in  them ;  whereas,  in  the  Norton  Case,  there  was  neither  restric- 
tion imposed  upon  the  original  grantee  nor  any  imposed  upon  the  re- 
maining land. 

[4]  As  to  the  question  of  notice  to  McCaflerty,  and  Aaron,  his 
grantee,  the  evidence,  though  slender,  supports  a  finding  that  they  had 
knowledge  that  the  owners  of  the  block  had  entered  into  a  contract  to 
preserve  the  set-back  line  on  their  block.  The  witness  Fraser  told  Mc- 
Cafferty  that  the  neighbors  had  all  agreed  to  the  set-back,  and  that,  so 
far  as  he  understood,  they  had  agreed  from  McDermott's  comer  down 
to  Jones'  comer,  and  that  tiiere  could  nothing  come  in  there  that 
would  injure  or  damage  the  property  in  any  way:  McCafferty  said 
he  thought  it  was  fine  to  go  in  and  spend  the  money  to  improve  the 
neighborhood.  Nissen  mentioned  the  restriction  to  McCafferty  a  week 
or  two  after  the  property  was  purchased,  and'McCafferty  said  he  knew 
all  about  it  This  was  denied  by  McCafferty.  The  testimony  of  Mr. 
Hyland,  the  broker  for  Aaron,  discloses  that  he  told  Aaron  that  the 
proposed  house,  if  built  there,  would  have  to  be  up  to  within  the  line 
or  along  the  line  of  the  adjoining  houses;  that  they  (referring  to  the 
neighbors)  wanted  to  protect  the  property  and  keep  the  line  so  that 
any  building  would  not  project  beyond  the  residences. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(119  Misc.  Rep.  219) 

AMERICAN  SODA  FOUNTAIN  CO.  v.  NAJARIAN  et  al. 

(Supreme  CJourt,  Trial  Term,  Broome  County.    July  17.  1922.) 

1.  Chattei   mortgages   €:=>  140— Parch aser   under  mortgage  of  conditional   ven- 

dee must  pay  balance  of  purcliase  price  due  vendor  to  obtain  absolute  tltlei 

Where  property  conditionally  sold  was  mortgaged  by  the  buyer,  and 
wn3  purchased  by  the  mortgagee  at  foreclosure  sale,  and  later  purchased 
by  defendants,  defendants'  title  did  not  become  absolute  until  they  paid 
the  balance  of  the  purchase  price  due  the  seller. 

2.  Sales  e=»480(t)-^Action  on  notes  given  under  conditional  contract  held  not  to 

bar  action' to  replevy  the  goods. 

Where  a  contract  of  conditional  sale  provided  that  title  should  remain 
In  the  seller  until  pajTnent,  and  that  on  default  of  any  payment  on  any 
note  all  notes  should  become  due,  an  action  by  the  seller  on  the  notes  did 
not  bar  a  subsequent  action  to  replevy  the  goods  in  the  hands  of  a  third 
person. 

Action  by  the  American  Soda  Fountain  Company  against  John  Na- 
jarian  and  another.    Judgment  for  plaintiff. 

Merchant,  Waite  &  Waite,  of  Binghamton,  for  plaintiff, 
S.  Mack  Smith,  of  Binghamton,  for  defendants. 

TUTHILL,  J.  The  plaintiff,  as  vendor,  seeks  to  recover  possession 
of  a  secondhand  soda  fountain  and  apparatus  connected  therewith,  sold 
by  it  under  a  contract  of  conditional  sale,  and  the  defendants  claim  ti- 
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tie  thereto  through  a  purchaser  under  a  chattel  mortage  foreclosure; 
a  mortgage  on  the  property  having  been  given  by  the  vendee. 

The  defendants  assert  their  title  to  the  property  is  superior.  It  is 
based  in  part  on  a  failure  by  plaintiff  to  file  a  statement  or  copy  of 
the  conditional  contract  within  30  days  preceding  one  year  from  the 
time  of  the  original  filing,  as  provided  by  section  64,  of  the  Personal 
Property  Law  (Consol.  L^ws,  c.  41),  prior  to  its  repeal  by  I^aws  1922, 
c.  642,  §  2.  Also  the  defendants  assert  that  the  plaintiff  is  not  entitled  to 
possession  of  the  property,  as  it  had  elected  to  sue  the  makers  upon  the 
notes  which  they  gave  under  the  terras  and  conditions  of  the  contract 
Twelve  of  the  notes  were  unpaid,  and  an  action  was  instituted  to  re- 
cover the  aggregate  amount  thereof,  which  has  been  prosecuted  to  ver- 
dict. 

[  1  ]  It  cannot  be  seriously  contended  that  defendants  were  purchasers 
of  the  property  in  good  faith  as  against  the  plaintiff.  It  would  not  seem 
that  a  conditional  vendee,  being  without  title,  has  a  mortgageable  in- 
terest in  the  property  through  which  a  good  title  can  be  obtained  by  a 
purchaser  with  at  least  constructive  notice,  without  payment  of  the 
purchase  price.  Moreover,  it  appears  the  chattel  mortgage  expressly 
provided  that  the  same  was  given  subject  to  the  lien  of  the  plaintiff ;  al- 
so It  was  stipulated  upon  the  trial  that  the  property  was  sold  subject  to 
the  lien  and  bid  in  by  one  of  the  mortgagees,  who  sold  and  transferred 
all  his  interest  to  the  defendants.  Such  interest  would  only  become  ab- 
solute upon  payment  of  the  unpaid  purchase  price  due  the  vendor. 
Furthermore,  I  find  no  allegation  in  the  answer  that  defendants  were 
purchasers  in  good  faith  and  purchased  the  same  for  value  without 
notice  of  the  alleged  clainl  of  the  plaintiff.  No  proof  of  the  fact  of 
defendants'  lack  of  notice  was  offered  upon  the  trial  other  than  the 
failure  to  refile.  It  was  said  in  Flickinger  v.  Glass,  222  N.  Y.  404,  410, 
118N.  E.  792,  794: 

''Eien  though  there  was  no  fraud,  the  mortgage  yields  to  the  lien,  unless  it 
was  taken  without  notice,  actual  or  constructive,  of  the  rights  of  the  vendee; 
and  the  burden  of  proof  is  with  the  defendants  to  show  that  notice  was  lack- 
ing.   Seymour  y.  McKinstry,  106  N.  Y.  230." 

[I]  The  principal  defense  urged  is  that  plaintiflP"  having  brought  an 
action  at  law  to  recover  the  amount  unpaid,  as  represented  by  the  prom- 
issory notes  given  by  the  original  purchasers  to  plaintiff  under  the  con- 
tract of  conditional  sale,  resulted  in  an  abandonment  of  the  lien  undei 
the  contract  and  an  election  of  remedies  by  the  plaintiff,  barring  a  re- 
covery of  the  property  by  this  action  of  replevin.  It  was  conceded  a 
demand  for  the  property  was  duly  made  and  refused  by  the  defendants 
before  the  action  was  instituted. 

There  would  no  longer  seem  to  be  any  reason  for  doubting  the  right 
of  a  creditor  to  enforce  his  claim  by  more  than  one  remedy  if  the 
same  are  not  inconsistent.  Ratchford  v.  Cayuga  County  Cold  Stor- 
age &  Warehouse  Co.,  217  N.  Y.  56.S,  112  N.  E.  447,  L.  R.  A.  1916E. 
615,  followed  in  Wiedenbeck-Dobelin  Co.  v.  Anderson,  168  Wis.  212, 
169  N.  W.  615,  12  A.  L.  R.  500.  Previous  to  the  decision  in  the  Ratch- 
ford Case  there  was  a  diversity  of  opinion  in  the  courts  of  this  state 
whether  the  remedies  which  the  plaintiff  has  invoked  were  inconsistent 
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An  examinatioti  of  the  briefs  presented  to  the  court-  in  the  Ratchf ord 
Case  discloses  that  the  authorities  on  the  point  in  question  cited  by  the 
learned  attorney  for  these  defendants  were  then  before  the  court.  It 
was  held  under  the  facts  in  that  case,  and  I  believe  should  be  under  the 
facts  in  this,  that  there  was  no  inconsistency  of  remedies.  The  rights 
of  the  parties  are  fixed  by  their  contract,  which  provides  for  a  first  pay- 
ment of  $250  and  the  balance  in  monthly  installments  of  $40  each, 
with  interest  at  6  per  cent.,  for  which  lien  notes  maturing  monthly  were 
to  be  given,  and  the  contract  says : 

"It  Is  agreed  that  the  apparatus  and  appurtenances  described  in  this  order 
shall  remain  the  absolute  property  of  the  American  Soda  Fountain  Company 
until  paid  for,  and  that  in  default  of  any  payment  all  notes  shall  become  due 
and  payable." 

It  was  clearly  the  intentiwi  of  the  parties  that  title  should  not  pass 
until  the  notes  were  paid,  and  the  time  of  payment  was  fixed  as  month- 
ly, but  was  accelerated  if  there  was  a  defaiit  in  payment  of  any  note, 
as  it  was  expressly  provided  that  all  notes  shall  then  be  due  and  pay- 
able. Such  form  of  note,  making  the  whole  due  upon  default  in  pay- 
ment of  any  installment,  is  recognized  by  section  21,  subd.  3,  of  the  Ne- 
gotiable Instruments  Law  (Consol.  Laws,  c.  38).  It  should  be  ob- 
served, as  above  noted,  that  in  the  present  case  the  contract  absolutely 
made  all  notes  due  and  payable  upon  default  of  any  payment.  There 
was  no  option  given  the  vendee  to. elect  whether  remaining  notes  should 
become  due  upon  default  in  the  payment  of  one,  as  the  contract  un- 
equivocally declared  that  all  the  notes  should  become  due  upon  default 
in  one.  The  plaintiff  anticipated  no  payments  of  the  notes  when  a  de- 
fault occurred,  for  ipso  facto  they  all  became  due  under  the  contract. 
The  vendor  was  given  no  election,  as  the  contract  provided  otherwise, 
and  thereby  prevented  a  multiplicity  of  actions  on  the  numerous  in- 
stallments. 

Under  the  contract  here  presented  there  would  seem  to  be  no  reason 
why  the  plaintiff  should  be  held  to  have  abandoned  its  right  to  recover 
possession  qf  the  property,  for  which  concededly  full  payment  has  not 
been  made,  simply  because  it  endeavored  to  coerce  the  original  debtors 
to  pay,  by  action  brought  against  them,  the  amount  unpaid  on  their 
notes,  which,  if  realized  upon,  would  necessarily  have  resulted  in  a 
benefit  to  the  defendants.  The  cases  mentioned  by  Cardozo,  J.,  in  the 
Ratchford  Case,  217  N.  Y.  569,  112  N.  E.  447,  L.  R.  A.  191 6E,  615— 
Shipley  Construction  &  Supply  Co.  v.  Mager,  165  App.  Div.  866,  150 
N.  Y.  Supp.  969,  affirmed  221  N.  Y.  679,  117  N.  E.  1084,  and  Whit- 
ney v.  Abbott,  191  Mass.  59,  63,  77  N.  E.  524 — would  seem  distinguish- 
able from  the  present  case,  as  in  the  former  the  plaintiff  had  an  election 
to  declare  the  whole  purchase  price  due  on  default,  which  he  exercised, 
and  so  alleged;  and  also  filed  a  mechanic's  Hen  against  the  property,  the 
court  held  such  was  an  irrevocable  election,  that  the  title  passed  to  the 
vendee,  and  therefore  plaintiff  could  not, reclaim  the  property..  The 
language  of  the  contract  gave  two  remedies  by  the  use  therein  gf  the 
disjunctive  "or,"  and,  as  plaintiff  elected  to  take  one  remedy,  he  could 
not  pursue  the  other.  In  the  latter  case  (Whitney  v.  AUbott,  supra, 
191  Mass.  63,  77  N.  E.  525)  the  court  held  there  was  an  election  to 
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treat  the  sale  as  an  absolute  one,  as  "the  plaintiff  brought  his  action  for 
the  whole  amount  of  the  purchase  money,  a  part  of  it  according  to  the 
conditional  agreement  not  having  come  due,"  attached  property  of  the 
vendee,  and  took  judgment  against  him  by  default.  In  other  words,  the 
plaintiff  elected  to  treat  the  sale  as  an  absolute  one  and  repudiate  the 
conditional  agreement,  attaching  property  of  the  defendant  and  creating 
a  lien  thereon  to  assure  the  collection  of  his  judgment,  which  was  clear- 
ly pursuing  a  remedy  inconsistent  with  the  reclaiming  of  the  property 
sold  under  the  conditional  contract. 

I  believe  plaintiff's  situation  is  like  thpt  of  a  secured  creditor  in  pro- 
ceeding against  his  debtor  to  enforce  the  payment  of  a  just  cUiim, 
which  is  not  inconsistent  with  his  pursuit  of  any  other  proper  remedy 
against  a  third  person  who  wrongfully  converts  or  destroys  his  secu- 
ritv.  20  Corpus  Juris,  p.  18 ;  Boles  v.  Missouri  Valley  Elevator  Co., 
183  Iowa,  517,  166  N.  W.  1057.  In  Durr  v,  Replogle,  167  Pa.  347,  352, 
31  Atl.  645,  646,  the  court,  speaking  of  two  remedies  which  were  being 
followed  growing  out  of  a  conditional  contract  of  sale,  one  to  recover 
the  amount  due  on  a  judgment  which  had  been  taken,  and  the  other  to 
recover  possession  of  property,  says: 

"The  two  remedies  given  by  the  agreement  are  not  Inconsistent  with  each 
other,  and  the  partial  pursuit  of  the  one  does  not,  therefore,  preclude  a  resort 
to  the  other.  The  usual  rule  must  prevail  that  a  party  can  have  any  number 
of  different  remedies  so  long  as  he  secures  but  one  satisfaction.'' 

Also  it  was  said  in  the  Ratchford  Case,  supra,  217  N.  Y.  569,  112  N, 
E.  448,  L.  R.  A.  1916E,  615: 

**0f  course,  when  the  property  has  been  retaken,  the  right  to  receive  pay- 
ment is  at  an  end." 

I  have  therefore  reached  the  conclusion  that  judgment  should  be 
rendered  in  favor  of  the  plaintiff,  with  costs,  and  appropriaie  findings 
may  be  submitted  therefor.    Judgment  accordingly. 


YATES  HOTEL  CO.,  Inc.,  v.  MEYERS  ot  at.. 

(Supreme  Court,  Special  Term,  Onondaga  County.    July  15,  1922.) 

\s  Injanction  ^=::»I01  (3)— Picketing,  accompanied,  by  trespass  and  annoyance  and 
intimidation,  is  iiiegai,  and  stionid  be  restrained. 

The  employes  of  a  hotel,  being  dissatisfied  with  the  wages  paid  and 
because  of  the  employment  of  nonunion  men,  had  the  right  to  quit  and  go 
on  a  strike ;  but  they  had  no  right  to  interfere  with  the  use  of  the  side- 
walk by  the  public,  or  to  interfere  with  the  entrances  of  the  hotel,  or  to 
annoy  or  intimidate  the  guests,  and  such  acts  should  be  restrained. 
2.  Injunction  <Sss>IOI(i)— Picketing  eight  months  after  strike  Is  iiiegal,  and  should 
be  restrained. 

All  picketing  and  Interference  with  the  business  of  a  hotel  eight  months 
after  the  employes  went  out  on  a  strike  was  Illegal,  and  should  be  re- 
strained. 

Suit  for  injunction  by  the  Yates  Hotel  Company,  Inc.,  against  Jcrfin 
Meyers,  individually  and  as  president  of  Cooks'  and  Waiters'  Local 
No.  150,  and  others.  On  motion  for  preliminary  injunction  on  re- 
turn of  order  to  show  cause.    Temporary  injunction  granted. 

4^=>FoT  other  cases  see  same  topic  *  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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Costello,  Burden,  Cooncy  &  Fearon,  of  S3rracuse,  for  plaintiff. 
Bond,  Scfaoeneck  &  King,  of  Syracuse,  for  defendants. 

DEVENDORP,  J.  Motion  for  preliminary  injunction  on  return  of 
order  to  show  cause.  Plaintiff  asks  that,  during  the  pendency  of 
this  action,  defendants  be  enjoined  and  restrained  from  picketing 
plaintiff's  premises,  known  as  the  Yates  Hotel,  in  Syracuse,,  N.  Y,, 
and  from  injuring  its  business  and  preventing  persons,  desiring  to  do 
so,  from  entering  the  hotel,  and  from  annoying,  assaulting,  and  in- 
timidating them  and  the  employees  and  patrons  of  the  hotel,  and  to  re- 
strain defendants  and  those  acting  with  them  from  the  use  of  vile, 
threatening,  or  abusive  language  against  the  plaintiff,  its  officers,  em- 
ployes, guests,  and  patrons,  and  creating  a  public  nuisance  at  said  prem- 
ises, and  frohi  injuring  or  destroying  plaintiff's  property  or  business. 

Briefly  and  in  substance  the  plaintiff,  by  verified  pleading  and  affida- 
vits, shows  that  it  is,  and  has  been  for  several  years,  engaged  in  the  op- 
eration of  sstfd  hotel,  with  an  invested  capital  of  ev«r  $75,000,  and  pay- 
ing to  the  owners  thereof  over  $24,000  yearly  rent,  and  employing  up- 
wards of  122  people,  with  an  annual  gross  receipt,  from  the  operation 
of  the  hotel,  of  over  $300,000;  that  in  order  to  conduct  its  business, 
which,  of  course,  involves  the  upkeep  of  the  pay  roll  to  the  large  num- 
ber of  employes  mentioned,  it  is  necessary  to  have  the  good  will  and 
patronage  of  the  public,  and  the  privilege  of  maintaining  its  sidewalks 
and  street  doorways,  for  ingress  and  egress,  without  obstruction  or 
hindrance,  and  the  users  thereof  free  from  annoyance ;  that  in  Septem- 
ber, 1920,  when  the  plaintiff  had  about  15  waiters  in  its  employ,  a  rep- 
resentative of  a  local  union  called  on  plaintiff's  manager,  requesting 
a  signed  contract  with  such  waiters,  for  one  year,  at  an  increased  wage ; 
that  in  view  of  a  business  depression,  and  a  consequent  financial  loss  in 
the  operation  of  the  restaurant  of  the  hotel,  the  increase  was  refused. 
Thereupon  the  waiters  voluntarily  left  plaintiff's  employ.  Within  the 
week  following,  plaintiff  had  filled  their  places  with  experienced  help, 
and  has  continued  to  operate  the  hotel  since.  Such  new  help  are  nearly 
all  men  having  families,  and  have  given  satisfactory  service  to  the  plain- 
tiflf,  its  guests,  and  patrons. 

A  further  trouble  arose  when  plaintiff  discharged  its  chief  engineer, 
because  the  operation  of  the  heating  and  power  plant  was  too  expen- 
sive, due  to  his  inefficiency,  and  a  new  engineer  was  employed  at  the 
same  wag^s  as  his  predecessor,  and  plaintiff  further  alleges  that  the 
other  engineers  were  told  that  they  could  all  keep  their  positions  as 
union  men,  at  union  hours  and  wages,  but  a  representative  of  the 
Trades  Assembly  of  Syracuse  demanded  that  the  chief  engineer  should 
join  their  organization  or  the  men  could  not  continue  working.  Dur- 
ing that  month  (September,  1920)  the  engineers  and  firemen  quit  and 
went  on  strike.  Immediately  following,  the  defendants  and  their  as- 
sociates began  a  system  of  picketing  that  continued  for  a  time,  and 
then  ceased  for  some  seven  or  eight  months,  was  then  renewed  in  the 
fall  of  1921,  and  has  developed  into  a  public  nuisance  and  frequent 
threats,  abuse,  intimidation,  and  acts  of  violence  upon  plaintiflf's  prem- 
ises, and  against  its  employes,  visitors,  patrons,  and  guests.    All  the 
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wrongful  acts  complaint  of  were  in  furtherance  of  a  conspiracy  be- 
tween the  defendants  and  others  to  dominate  plaintiff's  service  roll,  and 
compel  it  to  employ  none  but  union  help  and  members  of  Cooks'  and 
Waiters*  Union  No.  150  at  wa^es  fixed  by  them,  and,  if  unsuccessful 
in  that  regard,  to  ruin  plaintiff's  business. 

The  illegal  acts  of  defendants  and  their  associates,  specifically  enu* 
merated  by  plaintiff,  include  annpying  the  guests  of  the  hotel,  intimi- 
dating them,  patrolling  the  sidewalks  and  entrances  of  the  hotel,  stand- 
ing in  the  way  of  people  attempting  to  enter  or  leave  it,  repeated  hand- 
ing of  "unfair"  cards  to  them,  shouting  in  a  loud  voice,  "Yates  Hotel 
unfair,"  blocking  the  entrance,  using  vile  language,  scattering  colored 
cards  about  the  premises,  publishing  their  claims  that  the  hotel  is  on 
the  unfair  list,  approaching  automobile  parties  visiting  the  hotel  and 
mixing  witii  them,  and  other  acts  equally  annoying  and  damaging ;  that 
this  condition  became  so  annoying  that  upwards  of  45  patrons  of  the 
hotel  signed  a  written  protest,  objecting  to  the  annoyance  on  the  side- 
walk, and  characterized  the  acts  of  the  strikers  and  sympathizers  as  a 
nuisance. 

The  defendants  deny  these  allegations,  and  claim  that  all  their  acts 
have  been  lawful  and  strictly  within  legal  bounds.  I  do  not  determine 
on  this  motion  where  the  truth  is;  that  remains  for  the  trial  court 
These  questions  cannot  be  decided  on  affidavits.  If,  at  the  trial,  plain- 
tiff proves  its  allegations  to  the  satisfaction  of  the  court,  in  my  opinion, 
there  can  be  little  doubt  as  to  the  result  of  the  trial,  and  who  will  be 
the  prevailing  party  therein. 

[  1  ]  The  waiters,  if  not  satisfied  with  their  wages,  had  a  right  to  quit 
and  go  on  strike,  equally  so  with  the  engineers  and  firemen,  if  they  did 
not  care  to  associate  or  work  with  a  chief  engineer  who  was  not  a  union 
man ;  but  neither  had  the  right  to  resort  to  trespass,  violence,  or  illegal 
interference,  either  to  enforce  their  demands  or  later,  maliciously,  to 
damage  plaintiff's  business. 

The  attorney  for  the  defendants,  on  the  argument,  declared  that  the 
life  of  organized  labor  in  Syracuse  is  at  stake  on  this  motion,  I  do  not 
view  it  so  seriously.  This  decision  affects  neither  the  employe  nor  the 
employer  generally,  in  Syracuse  or  elsewhere.  It  deals  with  the  facts 
and  conditions  arising  out  of  a  refusal  by  the  employer  to  increase  the 
wages  of  comparatively  a  few  table  waiters  and  the  hiring  of  a  chief 
engineer  at  a  single  hotel.  It  involves  but  a  few  men,  who  voluntarily 
quit  work,  and  but  a  few  dollars,  as  matched  with  the  many  great  in- 
dustries of  said  city.  The  plaintiff  is  interested,  only  at  this  late  date, 
it  avers,  in  escaping  harmless,  from  further  damage,  nuisance,  annoy- 
ance, and  crime,  and  the  public  is  interested  to  the  extent  that  it  has 
been  annoyed  by  the  interference  with  its  general  use  of  the  prem- 
ises and  adjacent  sidewalks  and  its  patronage  of  the  hotel. 

If  the  allegations  of  the  plaintiff  and  the  statements  contained  in  its 
affidavits  are  true,  there  can  be  no  doubt  that  the  doings  complained  of 
are  illegal  and  harmful,  and  should  be  restrained.  A  continuance  of 
them  must  necessarily  result  in  a  further  defiance  of  law  and  order,  and 
perhaps  in  serious  crime  and  bloodshed.    It  is  well  settled; 

(a)  That  labor  has  the  right  to  organize  for  the  purpose  of  securing 
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better  conditions  of  wages;  bcters  f6r  >vOrk  and  general  relations  wit;h 
their  employers.  National  Protective  Ase'a  of  Steam  Fitters  &  Helpers 
V.  Cumnring,.  170  N.  Y.  315,  63  N.  E.  369, 58  L.  R.  A.  135,  88  Am.  St. 
Rep.  648 

(b)  That  workmen  have  the  right  to  strike,  and  by  prearrangement 
cease  working  in  a  body.    That  a  peaceful  strike  is  legal. 

(c)  That  labor  unions  are  legal  when  instituted  for  mutual  help  car- 
rying out  their  kgitimate  objects.  Wood  Mowing  &  Reaping  Mach. 
(Jo.  V.  Toohey,  114  Misc.  Rep.  185,  186  N.  Y.  Supp.  95;  Seubert,  Inc., 
V.  Reiff,  98  Misc.  Rep.  402,  164  N.  Y.  Supp.  522 ;  Bossert  v.  Dhuy,  221 
N.  Y.  342,  117  N.  E.  582,  Ann.  Cas.  19J8D,  661 ;  Lawlor  v.  Loewe,  235 
U.  S.  522,  35  Sup.  Ct.  170,  59  L.  Ed.  341 ;  American  Steel  Foundries 
V.  Tri-City  Central  Trades  Council  et  al..  257  U.  S,  -— ,  42  Sup.  Ct 
72,  66  L.  Ed.  ^—. 

(d)  That  picketing  in  the  nature  of  legal  persuasion  of  workmen  to 
cease  workor  to  persuade  without  trespass  or  other  illegal  acts,  by  rea- 
sonable effort,  to  influence  trade,  limited  to  the  time  and  duration  of 
the  strike,  is  also  legal.  National  Protective  Ass'n.  of  Steam  Fitters  & 
Helpers  v.  Gumming,  170  N.  Y.  315,  63  N.  E.  369,  58  L.  R.  A.  135, 
88  Am.  St.  Rep.  648. 

(e)  That  to  picket,  as  above  stated,  is  legal,  but  becomes  illegal,  if 
accompanied  by  force,  violence,  trespass,  annoyance  to  the  public,  in- 
timidation, or  any  other  unlawful  act.  Seubert,  Inc.,  v.  Reiff,  supra ; 
American  Steel  Foundries  Co.  v.  Tri-City  Central  Trade  Council  et 
al.,  supra. 

(f)  That  picketing  as  a  concomitant  of  a  lawful  strike  is  so  essen- 
tially an  act  of  interference  with  individual  and  public 'rights  that  courts 
have  hesitated  in  saying  that  any  sort  of  picketing  is  lawful.  It  sug- 
gests aggression.  In  it  there  is  always  an  element  of  unlawful  interfer- 
ence with  the  personal  and  property  rights  of  others.  Demarcation 
between  peaceful  persuasion,  on  the  one,  hand,  and  trespass  and  intimi- 
dation, on  the  other,  is  not  easily  followed. 

(g)  That  in  a  number  of  states  it  has  been  declared  that  any  land  of 
picketing  is  illegal.  A.  R.  Barnes  &  Co.  v.  Chicago  T3rpographical  Un- 
ion No.  16,  232  III.  402,  83  N.  E.  933,  14  I..  R.  A.  (N.  S.)  1150,  122 
Am.  St.  Rep.  129;  Hardie-Tines  Mfg.  Co.  v.  Cruise,  189  Ala.  66,  66 
South.  657;  Beck  v.  Railway  Teamsters  Protective  Union,  118  Mich. 
497,  77  N.  W.  13,  42  L.  R.  A.  407,  74  Am.  St.  Rep.  421 ;  Vegelahn  v. 
Guntner,  167  Mass.  92,  44  N.  E.  1077,  35  L.  R.  A.  722,  57  Am.  St. 
Rep.  443 ;  Knudsen  v.  Benn  (C.  C.)  123  Fed.  636 ;  Jensen  v.  Cooks'  & 
Waters'  Union  of  Seattle,  39  Wash.  531,  81  Pac.  1069,  4  L.  R.  A.  (N. 
S.)  302. 

(h)  That  peaceful  picketing,  so  called,  approximates  so  closely  to 
wrongful  interference  with  the  constitutional  guaranty  for  individual 
security  of  life  and  property  that  it  can  only  be  done  under  strictest 
limitation.  Alaska  S.  S.  Co.  v.  International  Longshorertien's  Ass'n 
of  Piget  Sound  (D.  C.)  236  Fed.  964. 

(i)  That  in  New  York  state  the  right  of  peaceful  picketing  has  been 
recognized  yet  there  should  be  limitations  and  restrictions  under  cer- 
tainr  circumstances.  Stuyvesant  Lunch  &  Bakery  Corporation  v.  Rein- 
195  N.Y.S.— 36 
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er,  110  Misc  Kep.  357,  l&I  N.  Y.  Sttppw  212.  Auburn  Draying  Co. 
V.  Warden,  227  N.  Y.  1,  124  N.  E.  97,  6  A.  L.  R.  901. 

(j)  That  all  picketing  in  the  absence  of  a  strike  is  ill^al..  Stuyyesant 
Lunch  &  Bakery  Corporation  v.  Reiner,  supra;  People  v.  Sinclair,  86 
Misc.  Rep.  426,  149  N.  Y.  Supp.  54. 

(k)  That  where  a  strike  has  taken  place,  and  is  at  an  end,  all  picket- 
ing is  illegal.  Dail-Overland  Co.  v.  Willys-Overland,  Inc.  (D.  C.)  263 
Fed.  171 ;  William  Wicke  Ribbon  Co.  v.  Kom,  N.  Y.  h.  J.  of  Nov. 
30,  1920;  Stuyvesant  Lunch  &  Bakery  Corporation  v.  Reiner,  110 
Misc.  Rep.  357, 181  N.  Y.  Supp.  212. 

(1)  That  plaintiff  had  the  right  to  refuse  an  increase  in  wages  and  to* 
hire  such  help  as  was  efficient  and  suited  its  purpose.  Heitkamper  v. 
Hoffman,  99  Misc.  Rep.  543,  164  N.  Y.  Supp.  533. 

If  the  facts  are  as  alleged  by  plaintiff,  the  waiter  employes  sought  to 
fix  the  amount  of  their  own  wages,  and  the  engineers  and  firemen  to 
dictate  with  reference  to  the  emplo)mient  of  a  chief  engineer.  Both, 
failing  in  that,  with  their  associates  and  sympathizers,  have  undertaken 
to  destroy  plaintiff's  business  and  to  interfere  with  its  help/  who  were 
satisfied  with  their  compensation  and  rendering  efficient  service.  It  has 
been  said  that  the  individual  may  lawfully  refuse  to  be  employed  to 
drive  from  his  neighbor's  field  the  stray  cattle  which  are  destroying  the 
crops ;  but  he  cannot  lawfully  prevent,  through  intimidation  or  violence, 
another  from  becoming  the  employe  for  such  a  purpose.  The  rights 
of  the  public,  in  the  case  at  bar,  have  been  interfered  vrith;  the  people 
have  the  right  to  pass  to  and  fro  over  the  sidewalks  about  the  premises 
in  question,  without  being  obstructed  or  interfered  with  by  individuals 
or  an  organization  seeking  to  enforce  its  demands  upon  the  individual 
whom  they  are  attempting  to  coerce. 

[2]  The  wrongful  acts  complained  of,  were  carried  on,  upwards  of 
a  year  after  the  waiters  walked  from  the  hotel.  They  have  not  the  first 
appearance  of  legality  or  right,  .either  in  their  inception  or  continuance. 
It  is  no  answer  to  say  that  picketing  has  been  held  to  be  lawful  because 
the  picketing,  as  complained  of,  was  not  lawful ;  but,  even  if  ostensibly 
peaceful,  it  should  not  be  permitted,  when  its  purpose  is  in  effect,  a 
malicious  and  wanton  interference,  not  only  with  another's  business  or 
vocation,  but  with  the  rights  and  interests  of  the  public.  In  September, 
October,  and  November,  1921,  as  a  matter  of  fact,  there  was  no  strike 
at  all  at  the  premises.  The  strike,  if  it  may  be  termed  as  such,  was  long 
over.  The  men  had  \\=^lked  out  and  their  places  filled  with  efficient  help 
a  year  before ;  they  were  no  longer  employes.  The  whole  affair  of  1920 
was  a  dead  issue,  and  any  picketing  or  interference  with  plaintiff's 
business  at  that  time  was  not  only  malicious  but  unlawful.  A  continu- 
ance of  these  acts,  as  described  by  plaintiff,  must  necessarily  bring  upon 
it  irreparaWe  financial  damage,  and  no  possible  benefit  whatever  can 
come  to  the  defendants  by  giving  them  a  free  hand  to  repeat  or  con- 
tinue any  and  all  acts,  on  their  part,  of  last  year. 

While  this  injunction  order  was  returnable  December  3,  1921,  the 
papers  were  not  finally  submitted  until  February  25,  1922.'  Hence  it 
will  be  observed  that,  had  the  parties  moved  the  case,  it  heretofore 
could  have  been  tried,  and  the  questions  involved  decided.    In  view  of 


Digitized  by 


Google 


Sap.  Ct.)  EIBBBE  V.  LYCiHS  663 

(1»S  N.Y.S.) 

the  facts  disclosed  in  the  papers  submitted,  I  have  come  to  the  donclu- 
sion  tl^t  all  picketing  and  interference  with  plaintiff's  business  should 
be  enjoined  during  tht  pendency  of  the  action.  . 
An  order  may  be  prepared  and  settled  accordingly. 


(202  App.  Div.  562) 

KIBBEE  et  al.  v.  LYONS  et  aU  Canal  Board. 

(Supreme  Court,  AppeUAte  Division,  Third  Department.    July  6,  1922.) 

1.  Statutes  €=>35V^2--Ameidmeiit  to  Barge  Canal  Act,  by  eliminating  part  ef  old 

canalf  valid  without  submission  to  people. 

GliougbL  Bac^e  Canal  Act,  §  15,  pix>Tided  the  act  should  not  take  effect 
until  submiasion  to  the  vote  ot  the  people,  the  Legislature  could,  by 
Laws  1921,  c.  687,  1 1,  amend  section  8  thereof,  so  as  to  eliminate  a  sec- 
tion of  the  Erie  Canal  from  parte  of  it  which  were  to  be  improved,  with- 
out submitting  the  amending  act  to  the  people,  since,  under  Const  art  7, 
§  10,  providing  that  canals  may  be  improved  as  the  Legislature  may  pro- 
vide by  law,  and  that  a  debt  may  be  authorized  theisefor  as  prescribed  by 
section  4,  providing  that  with  certain  exceptions  a*  debt  shaU  not  be  con- 
tracted on  behalf  of  the  state,  unless  authorized  by  law  for  "some  single 
work  or  object,"  and  that  such  a  law  shaU  not  take  effect  until  approved 
by  the  people  on  a  refeiiendum,  any  amendment,  of  the  act  and  the  plans 
for  the  canal  may  be  made  in  any  respect  which  does  not  divert  the  funds 
raised  by  the  contracting  of  such  debt  to  an  object  not  within  the  Barge 
Canal  Act  when  approved,  or  interfere  with  or  destroy  such  ''single  work 
or  object,"  and  Const,  art  ^,  |  1,  vests  the  Legislature  exclusively  with 
l^slative  power,  and  the  Constitution  otherwise  does  not  provide  gen- 
erally for  referaidum  of  acts  and  sections  4  and  10  of  article  7  restricts 
the  power  of  the  Legislature  to  amend  any  act  approved  by  the  people 
.  only  in  respect  to  creating  indebtednesp  of  the  state,  and  to  limit  the 
expenditure  of  state  moneys  borrowed  to  the  object  specified  in  the  refer- 
endum act  submitted  to  popular  vote,  and  especially  as  Barge  Canal  Act, 
§  5,  expressly  recognised  that  old  canals  in  their  entire  extent  might  not 
be  required  for  the  improvement  authorized,  and  that  such  parts  as  were 
not  needed  or  useful  could  be  abandoned  and  sold. 

2.  Canals  ^=s>20— Sale  of  unused  part  of  Erie  Canal  not  forbidden  by  Constitution. 

Const  art  7,  §  8,  providing  that  the  Legislature  shall  not  sell,  lease,  or 
otherwise  dispose  of  the  Brie  and  other  canals,  does  not  forbid  abandon- 
ment and  sale  of  an  unused  part  of  the  Erie  Canal  as  provided  for  by 
Laws  1921,  c.  687,  the  purpose  of  the  section  being  to  prevent  transfer  of 
such  canals  to  private  individuals  or  corporations. 

3.  Canals  ^=922— Abandonment  of  unused  spur  of  Erie  Canal  authorized  by  Con- 

stitution. 

Abandonment  by  the  legislature  of  an  unused  spur  of  the  Erie  Canal, 
under  Laws  1921,  c.  687,  is  authorized  by  Const,  art  7,  g  4;  providing 
that  "the  Legislature  may  at  any  time,  after  the  approval  of  such  law  by 
the  people  [in  this  case  the  Barge  Canal  Act],  if  no  debt  shall  have  been 
contracted  in  pursuance  thereof,  repeal  the  same,  and  may  at  any  time, 
by  law,  forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law,"  as  all  the  moneys  raised  under  the  Barge  Canal  Act  and  under 
Laws  1016,  c.  570,  have  been  expended  solely  for  the  work  therein  speci- 
fied, and  no  debt  has  been  contracted  or  obligation  incurred  in  connec- 
tion with  this  spur,  which  cannot  be  constructed  without  contracting 
further  debt  or  liability. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  William  B.  Kibbee  and  others,  doing  business  under  the 
firm  name  and  «style  of  A.  S.  Kibbee  &  Son,  against  John  J.  Lyons  and 
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Others,  comprising  the  Canal  Board  of  the  State  of  New  York,  for  an 
injunction  to  restrain  defendants  from  abandoning  6.5  miles,  compris- 
ing sections  1  and  2  of  the  Erie  Canal.  From  an  order  dismissmg  the 
complaint  (118  Misc.  Rep.  172,  192  N.  Y.  Supp.  696),  plaintiffs  appeal. 
Affirmed. 

The  action  is  brought  to  restrain  the  defendants,  who  are  members  of  the 
canal  board  of  the  state  of  New  York,  from  continuing  with  the  abandonment 
proceedings  which  are  pending,  under  Public  Lands  Ldw  (Oonsol.  Laws,  c. 
46)  {i§  52,  53,  as  added  by  Laws  1916,  c.  299.  S  4.  and  from  abandoning  for  canal 
purposes  the  1.3-mile  section  of  the  old  Brie  Canal  In  the  lumber  district  In 
Albany,  N.  Y.  The  plaintiffs  are  lumber  dealers  in  this  district,  and  allege 
that  they  will  be  seriously  injured  in  their  business  by  the  abandonment  of 
this  portion  of  the  canal ;  that  sOch  abandonment  is  unlawful,  and  that  they 
are  residents  of  the  state  of  New  York  interested  to  prevent  the  unlawful  act. 

The  eyidenoe  supports  the  findings  of  the  trial  court  in  substance  as  fol- 
lows: The  lumber  district  has  been  abandoned  by  about  nine-tenths  of  the 
dealers  who  80  years  ago  carried  on  a  profitable  business  In  this  section, 
and  but  a  small  port  of  the  lumber  district  is  now  devoted  to  the  lumber 
business.  The  district  is  well  served  by  transportation  faciltties  other  than 
the  canal.  A  track  of  the  Delaware  &  Hudson  Railroad  Company  runs 
through  the  yards,  and  the  Hudson  river  washes  the  east  side  of  the  dis- 
trict and  of  the  lands  occupied  by  the  plaintiffs.  Upon  this  east  side  are 
docks,  and  from  these  it  has  been  the  custom  for  many  years  to  ship  much 
of  the  outgoing  lumber  from  this  district.  There  are  also  slips  extending 
from  the  canal  proper  into  the  yards  in  this  distriet,  whicb  slips  are  no  part 
of  the  state  canal.  The  lessor  of  the  plaintiffs  declares  that  he  will  not 
improve  these  slips  to  accommodate  canal  barges.  In  these  slips  the  existing 
depth  and  width  are  not  sufficient  for  such  barged.  The  cost  of  improving 
each  slip  would  be  about  $10,000.  The  jrtaintiffs  pay  a  rental  of  $1,500  per 
annum  for  the  yard  they  occupy.  The  elimination  of  this  portion  of  the 
canal  as  proposed  will  not  deprive  plaintiffs  of  substantial  rights,  but  would 
result  in  a  public  benefit.  The  cost  to  the  state  of  title  construction  desired 
and  of  the  retention  of  the  old  Brie  Canal  in  part  is  out  of  all  proportion 
to  the  benefits  to  be  derived  by  the  plaintiffs,  other  Inrnb^  dealers,  or  tiie 
public,  if  the  construction  be  made. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Charles  J.  Tobin,  of  Albany  (Charles  W.  Walton,  of  New  YoricCity, 
of  counsel  and  Chester  Wood,  of  Troy,  on  the  brief),  for  aj^ellants. 

Charles  D,  Newton,  Atty.  Gen.  (Edward  J.  Mone,  of  Albany,  of 
counsel),  for  respondents. 


VAN  KIRK,  J.  On  this  appeal  the  ultimate  question  is  whether  or 
not  the  purposed  abandonment  of  the  canal  in  the  lumber  district  at 
Albany  is  illegal.  The  decision  involves  the  Barge  Canal  Act  and  an 
amendment  thereof  in  1921.  In  Barge  Canal  Act  (Laws  1903,  c.  147) 
§  3,  is  the  following : 

"The  route  of  the  Erie  Canal  as  improved  shall  be  as  follows:  Be^ning 
at  Congress  street,  Troy,  and  passing  up  the  Hudson  river  to  Waterford, 
thence  to  the  westward  through  the  branch  north  of  People's  Island  and  by 
a  new  canal  and  locks  reach  the  Mohawk  river  above  Coho^  Falla    ^     •    •  " 
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After  providing  the  line  on  each  branch  of  the  Barge  Canal  is  this : 

•TThe  eastern  end  of  the  existing  Erie  Canal  at  its  Junction  with  the  Hud- 
son river  shall  be  Improved  as  follows:  A  lock  shall  be  built  in  place  of 
eziatlng  lock  number  one  and  the  weigh  lock  near  it  at  Albany,  with  the 
following  governing  dimensions:  Length  between  hollow  quoins  one  hundred 
and  seventy-^ght  feet,  clear  width  twenty-eight  feet,  minimum  depth  on 
mitre  sills  ^even  feet,  and  the  canal  prism  shall  be  Improved  as  far  as  exist- 
ing lock  number  two  by  giving  it  depth  of  twelve  feet  and  a  minimum  width 
of  flf ty-flve  feet" 

This  latter  provision  authorizes  the  improvement  in  the  lumber 
district  (about  1.3  miles  in  length  of  the  old  Erie  Canal  extending 
between  locks  1  and  2  and  the  subject  of  dispute  in  this  case).  This 
improvement  is  no  part  of.  the  old  Erie  Canal  as  improved  by  the  Barge 
Canal.  The  foot  of  Congress  street,  Troy,  which  is  the  easterly  and 
southerly  terminus  of  the  Barge  Canal,  is  6  miles  above  that  point  in 
the  Hudson  river  where  this  improvement  was  to  begin.  This  im- 
provement is  simply  a  spur  from  the  Hudson  river  into  the  lumber 
jrards.  It  was  in  no  wise  to  be  a  part  of  the  barge  canal  proper.  The 
act  does  not  provide  for  improving  that  part  of  the  old  Erie  Canal 
extending  from  this  proposed  improvement  northerly  to  its  junction 
with  the  old  Champlain  Canal  or  the  Barge  Canal  near  Waterford, 
a  distance  of  more  than  5  miles.  The  lumber  district  improvement 
was  to  be  used  to  accommodate  the  few  people  in  the  lumber  district 
and  for  no  other  purpose.  The  Barge  Canal  has  been  completed  and 
is  in  full  operation,  yet  this  spur  is  not  constructed.  Its  construction 
would  cost  approximately  $500,000.  The  question  is  here  whether  or 
not  the  state  is  required  by  the  referendum  act  to  raise  and  expend 
fresh  money  for  the  construction  of  this  spur. 

[1]  It  is  the  purposed  abandonment  of  tfiis  spur — the  refusal  to  fur- 
nish funds  to  construct  it — which  appellants  claim  is  the  illegal  act.  By 
^  chapter  687  of  the  Laws  of  1921,  the  Legislature  amended  section  3 
of  the  Barge  Canal  Act  by  striking  therefrom  the  portion  above  quoted, 
which  provided  for  the  construction  of  this  spur.  'Eke  Barge  Canal 
Act  was  submitted  to  the  vote  of  the  people  and  the  appellants'  con- 
tention is  that  that  act  could  not  be  amended  by  the  Legislature  with- 
out submitting  the  amending  act  to  the  people.  This  amending  act  was 
not  so  submitted.^  Barge  Canal  Act,  §  IS,  provided : 

'This  law  shaU  not  take  effect  untU  it  shall  at  a  general  election  have 
been  submitted  to  the  people,  and  have  rec^ved  a  majority  of  all  the -votes 
cast  for  and  against  It  at  such  election.  •  •  •  The  ballots  to  be  fur^ 
nished  for  the  use  of  voters  upon  the  submission  of  this  law  shall  be  in  the 
form  prescribed  by  the  Election  Law  and  the  proposition  or  question  to  be 
rabmltted  shall  be  printed  thereon  in  substantially  the  following  form,  namely: 
'Shall  chapter  (here  insert  the  number  of  this  chapter)  of  the  Laws  of 
nineteen  hundred  and  three,  entitled  "An  act  making  provision  for  issuing 
bonds  to  the  amount  of  not  to  exceed  one  hundred  and  one  million  dollars, 
for  the  improvement  of  the  Erie  Canal,  the  Oswego  Canal  and  the  Champlain 
Oanal,  and  providing  for  a  submission  of  the  same  to  the  people  to  be  voted 
upon  at  the  general  elation  to  be  held  in  the  year  nineteen  hundred  and 
three*'  be  approved?'" 

This  section  15  was  inserted  in  the  act  because  of  sections  10  and  4 
of  article  7  of  the  Constitution.    Section  10  provides :  . 
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"The  canals  may  be  ixnproyed  in  sach  manner  as  the  Legislatnre  shall 
provide  by  law.  A  debt  may  be  authorized  for  that  purpose  in  the  mode 
prescribed  by  section  4  of  this  article,  or  the  cost  of  such  improvement  may 
be  defrayed  by  the  ^  appropriation  of  timds  from  the  state  treasury,  or  by 
equitable  annual^  tax."^ 

Section  4  provides :  . 

"Except  the  debts  specified  in  sections  2  and  8  of  this  article  [these  provide 
for  meeting  casual  deficiencies  and  debts  to  repel  invasions,  suppress  insur- 
rections, or  defend  the  state  in  w&t]  no  debts  shall  be  hereafter  contracted 
by  or  in  behalf  of  this  state,  unless  such  debt  shall  be  authorized  by  a  law, 
for  some  single  work  or  object,  to  be  distinctly  specified  therein.  *  ♦  • 
No  such  law  shall  take  effect  until  it  shall,  at  a  general  election  have  bem 
submitted  to  the  people,  and  have  received  a  majority  of  all  the  votes  cast 
for  and  against  it  at  such  election.    •    •    • »» 

The  vote  of  the  people  was  not  taken  for  the  purpose  of  specifically 
and  in  detail  endorsing  the  plans  for  the  canal,  but  rather  to  author- 
ize the  contracting  of  indebtedness  in  behalf  of  the  state  for  the  single 
specified  work  of  improving  the  canals  of  the  state.  The  people  voted 
to  borrow  the  funds  to  improve  these  highways  of  commerce  from  the 
Great  Lakes  to  the  Hudson  river.  Many  changes  in  the  original  plans 
for  the  construction  of  the  Ba;rge  Canal  have  been  made.  As  the  con- 
struction of  the  Barge  Canal  progressed,  and  the  needs  to  accomplish 
its  purpose  were  developed,  such  changes  became  necessary.  But,  re- 
gardless of  the  changes  in  detail,  "the  single  work  or» object"  for  which 
the  indebtedness  of  the  state  was  authorized  was  being  carried  out  and 
the  public  moneys  borrowed  expended  thereon.  The  Legislature,  with- 
out a  vote  of  the  pegple,  had  not  the  power  to  amend  the  Barge  Canal 
Act  in  such  manner  as  to  divert  these  state  funds  to  a  work  other  than 
the  single  work  or  object  contemplated  when  the  Barge  Canal  Act  was 
approved ;  but  it  could  amend  the  act  and  the  plans  for  the  canal  in  any 
respect  which  did  not  so  divert  the  funds  or  interfere  with  or  destroy  • 
that  "single  work  or  object."  See  People  ex  rel.  Jordan  v.  Wother- 
spoon,  176  Apjll  Div.  947,  162  N.  Y.  Supp.  1138,  affirming  94  Misc. 
Rep.  419,  157  N.  Y.  Supp.  923. 

We  think  the  above  act,  amending  the  Barge  Canal  Act,  was  a  law- 
ful exercise  of  the  legislative  power  lodged  in  the  Senate  and  Assem- 
bly.   Article  3,  §  1,  of  the  Constitution  provides: 

"The  legislative  power  of  this  state  shall  be  vested  in  a  Senate  and  Ab* 
sembly."  , 

The  legislative  power  rests  exclusively  in  the  Senate  and  Assembly; 
except  so  far  as  the  Constitution  itself  has  placed  it  otherwhere,  the 
Senate  and  Assembly  cannot  release  its  power,  nor  delegate  it  to  an- 
other. Our  state  Constitution  contains  no  general  provision  for  sub- 
mitting acts  of  the  Legislature  to  a  referendum.  The  only  scfctions 
of  our  Constitution  which  have  a  bearing  here  are  sections  4  and  10 
of  article  7  above  quoted,  and  they  are  intended  to  put  restrictions 
upon  the  legislative  power  in  respect  to  creating  an  indebtedness  in 
behalf  of  the  state  and  to  limit  the  expenditure  of  state  moneys  bor- 
rowed to  the  single  work  or  object  distinctly  specified  in  the  refer- 
endum act.    They  put  no  other  restriction  upon  the  power  of  the  Leg- 
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islature  to  amend  any  act  which  has  been  approved  by  the  vote  of  the 
people.  In  section  5  of  the  Barge  Canal  Act,  a|>proved  by  the  vote  of 
the  people,  is  the  following: 

"Whenever  any  lands  now  used  for  canal  purposes  sball  be  rendered  no 
longer  necessary  or  useful  for  such  purposes  by  reason  of  the  improvement 
liereby  directed,  the  same  sball  be  sold  in  the  manner  provided  by  law  fbr 
tbe  sale  of  abandoned  canal  lands  and  the  net  proceeds  thereof  paid  into 
tbe  state  treasury,  and  so  much  thereof  as  shall  be  necessary  shall  be  ap- 
plied to  the  cost  of  the  work  hereby  directed." 

In  this  paragraph  was  recognized  the  fact  that  the  old  canals  in  their 
entire  extent  and  in  all  their  parts  might  not  be  required  for  the  Barge 
Canal  improvement  as  authorized,  and  that  such  as  were  not  needed  or 
useful  for  the  Barge  Canal  could  be  abandoned  and  sold. 

[2]  Article  7,  §  8,  of  the  Constitution,  does  not  forbid  the  aban- 
donment and  sale  of  this  unused  part  of  the  Erie  Canal ;  it  provides 
that  the  Legislature  shall  not  sell,  lease,  or  otherwise  dispose  of  the 
Erie  Canal,  the  Oswego  Canal,  the  Champlain  Canal,  the  Cayuga  and 
Seneca  Canal,  or  the  Black  River  Canal,  but  they  shall  remain  the 
property  of  the  state  and  under  its  management  forever.  The  courts 
have  declared  in  a  number  of  cases  the  purpose  and  meaning  of  this 
provision  of  the  Constitution.  In  People  ex  rel.  New  York  Central 
&  H.  Railroad  Co.  v.  Walsh,  211  N.  Y.  90,  105  N.  E.  136,  the  court 
said  of  this  section : 

"Its  purpose  aiid  ItR  effect  Is  that  those  canals  as  highways  of  commerce, 
connecting  the  Great  Lakes  with  the  Atlantic  Ocean,  should  forever  remain 
tbe  property  of  the  state,  and  under  its  mana«:ement  and  in  no  wise  or  par- 
ticular be  transferred  to  corporations  or  individuals.*'  Sweet  v.  City  of  Syra- 
cuse, 129  N.  Y.  316,  341,  27  N.  E.  1081,  29  N.  £.  289. 

But  it  does  not  forbid  the  sale  of  parts  of  a  state  canal  which  have 
become  useless  to  the  state.    People  v.  Stephens,  13  Hun,  17. 

[3]  There  was  no  sum  of  money  specifically  appropriated  for  the 
construction  of  this  spur.  All  the  moneys  raised  under  the  authority 
of  the  Barge  Canal  Act  have  been  expended  for  the  single  work  spec- 
ified; also  $27,000,000  additional,  authorized  by  chapter  570  of  the 
Laws  of  1915,  confirmed  by  referendum,  have  been  so  expended.  The 
refusal  of  the  Legislature  to  construct  this  spur  cannot  result  in  a 
diversion  of  any  fimds  raised  under  authority  of  the  referendum  act. 
If  this  spur  is  to  be  constructed,  the  necessary  funds,  about  $500,000, 
must  be  provided  by  the  state.  The  Legislature  alone  has  the  power 
to  say  whether  or  not  additional  funds  shall  be  expended  for  the  pur- 
pose. We  think  the  Constitution  authorizes  the  Legislature  to  abandon 
this  separate  spur.  In  secticm  4  of  article  7  is  this :  **The  Legislature 
may  at  any  time,  after  the  approval  of  such  law  by  the  people  [in  this 
case  the  Barge  Canal  Act]  if  no  debt  shall  have  been  contracted  in 
pursuance  thereof,  repeal  the  same,  and  may  at  any  time,  by  law,  for- 
bid the  contracting  of  any  further  debt  or  liability  under  such  law." 
No  debt  has  been  contracted  or  obligation  incurred  in  connection  with 
this  spur,  and  the  spur  caimot  be  constructed  without  contracting  fur- 
ther debt  or  liability. 
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We  conclude  ^at  this,  portion  of  the  Old  Erie  Canal. in  the  himber 
district  is  no  longer  necessary  or  useful  for  canal  purposes  of  the 
state;  that  it  is  no  part  of  the  Barge  Canal  improvement;  that  the 
abandonment  of  this  part  of  the  work  is  not  a  radical  or  fundamental 
change  from  the  single  work  or  object  for  which  the  moneys  of  the 
state  were  appropriated;  and  that  the  Legislature  is  entirely  justified 
in  concluding  that  it  will  not  construe  this  spur  and  will  not  con- 
tract any  further  debt  or  liability  therefor. 

The  judgment  therefore  should  be  affirmed,  with  costs.    All  concur. 


.(202App.Dlv.600)  qRATWICK  v.  SMITH. 

(Supreme  Court,  Appellate  plvislon,  Fourth  Department    June  30,  1922.) 

1.  Executors  and  admioUtrators  ^=»43a— Aotion  against  exeootsr  In  his  psrsonal 

ioapaclty  held  proper. 

Where  defendant,  an  executor,  indorsed  a  check  x>ayable  to  a  firm  of 
which  plaintiff,  testator,  and  defendant  were  members,  and  deposited  the 
proceeds  to  the  account  of  the  estate,  action  was  properly  brought  hy 
plaintiff  against  the  executor  for  conversion  of  the  check  in  his  personal 
capacity,  and  not  as  executor. 

2.  Witnesses   ^=:9 1 29p-Evldence   by   partner  of  agreement   with  deceased  part- 

ner as  to  terms  of  partnership  held  admissible. 

In  action  by  partner  against  an  executor  for  conversion  of  a  check 
made  payable  to  the  members  of  the  firm,  composed  of  plaintiff,  the  de- 
cedent, and  the  executor,  admission  of  testimony  by  plaintiff  as  to  terns 
of  his  partnership  with  deceased,  v^hich  rested  on  an  oral  agreement, 
was  proper,  since  the  suit  was  by  plaintiff  in  his  own  right  against  tbe 
defendant  individuaUy,  and  not  against  the  estate  of  the  deceased. 

3.  Partnership  ^==>245(1)— Surviving  partner  has  exclusive  right  to  collect  debti, 

choses  in  action,  and  assets  belonging  to  firm. 

When  a  firm  is  dissolved  by  the  death  of  one  of  its  members,  the  sa^ 
vivor  has  an  exclusive  right  to  possession  of  debts,  choses  in  action, 
and  assets  of  the  firm,  and  he  has  a  right  to  collect  the  firm  indebtedness, 
and  must  account  to  the  representative  of  the  decedent 

4.  Attorney  and  client  ^=:»30— Service  rendered  by  a  member  of  a  firm  of  lawyers 

is  presumed  to  be  for  benefit  of  firm. 

In  absence  of  an  express  agreement  to  the  contrary,  any  professional 
services  rendwed  by  a  member  of  a  firm  of  lawyers  is  presumed  to  be  for 
the  benefit  of  the  firm. 

5.  Partnership  ^=s>86— No  deduction  Is  made  from  share  of  profits  because  ofls 

partner  is  not  as  active  as  others. 

The  law  implies  equality  between  partners,  and  there  Is  usually  no  de- 
duction from  his  share  of  the  profits  because  one  partner  has  not  been  ss 
active  as  the  others. 

6.  Partnerslilp  <g=>25B (8)— Burden  of  proof  held  to  bo  on  party  claiming  that  is- 

terest  of  partners  in  checic  was  not  equal. 

Where  check  was  made  payable  to  a  firm  composed  of  three  partners, 
a  presumption  arises  that  each  partner  named  on  its  face  had  an  equsl 
cOiare  therein,  and  to  overcome  the  presumption  the  person  disputing  it 
was  bound  to  offer  sufficient  proof  to  estaMish  some  contrary  fact 

7.  Partnership  <^=>245 (3)— Partner's  cashing  of  checic  payable  to  members  of  i 

firm,  and  depositing  proceeds  to  his  account  as  executor  of  copartner,  held  a 
conversion. 

Where  check  was  payable  to  the  three  members  of  a  firm,  one  of  wbom 
was  executor  of  another,  cashing  the  check  by  the  executor  and  depo8i^ 

^=»For  other  ca«ea  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Dlffesti  A  lodex* 
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ing  the  proceeds  to  hla  account  as  execotor  amoimted  to  a  convenion  of 
ttie  cbeck,  for  which  he  was  iDdivldaally  liable. 

8.  WltR6SM6  ess>i4d<2>— Te  make  prevlsloas  ef  statiitet  applleahle  to  exelatian 

of  evidence  as  to  traneactiona  with  decedent,  more  than  bare  aesertlon  or 
color  of  title  In  decedent's  estate  held  necessary. 

To  make  applicable  Code  Civ.  Proc.  §  829,  providing  that  a  party  Inter* 
ested  in  the  event  of  an  action,  or  person  from  whom  such  party  de- 
rives interest  or  title,  shall  hot  be  examined  as  a  witness  concerning  a 
personal  communication  or  transaction  between  the  witness  and  the  de- 
ceased against  an  executor  of  a  deceased  person,  in  excluding  evidence, 
there  must  be  something  more  than  a  bare  assertion  of  a  title  in  dece- 
dent's estate,  and  it  is  not  enough  to  exclude  such  testimony  for  an  ex- 
ecutor to  sei^e  property  apparently  belonging,  to  ot&ers,  and  make  claim 
to  it  in  behalf  of  the  estate,  since,  if  an  executor  asserts  a  claim  to  a 
chose  in  action  or  a  fund  apparently  belonging  to  others,  he  assumes  the 
burden  of  proving  title. 

9.  Witnesses  ^s^ 1 7 1— Evidence  as  to  transactions  with  decedent  held  not  Inad- 

mlsslMe,  where  tending  to  Inoreaser  interest  of  decedent  in  chose  in  action. 

Under  Code  Civ.  Proc  §  829,  providing  that  a  party  interested  may  not 
be  examined  as  a  witness  concerning  a  personal  transaction  or  communi- 
cation with  the  deceased  in  an  action  against  an  executor  of  a  deceased 
person,  in  an  action  by  a  partner  against  his  copartner  for  conversion 
of  a  check  payable  to  a  partnership  composed  of  plaintiff,  defendant, 
and  another  partner,  of  whom  defendant  was  an  executor,  testimony  tend- 
ing to  eliminate  the  executor's  interest  in  the  check,  by  establishing  that 
the  executor  and  plaintiff  were  not  partners,  and  that  the  check  arose 
out  of  a  transaction  in  which  the  deceased  and  plaintiff  were  partners, 
thereby  tending  to  increase  the  apparent  interest  of  the  deceased  in  the 
fund  represented  by  the  check,  was  not  rendered  inadmissible  because 
tending  to  diminish  the  apparent  interest  of  a  deceased  person  in  the  firm 
check. 

10.  Partnership  ^=:»48— Existence  of  partnership  with  a  deceased  person  may  be 
esiahiished  by  oral  evidence. 

In  an  action  by  a  partner  against  hls.coiwirtner  for  converting  a  check 
made  payable  to  a  partnership,  composed  of  plaintiff,  defendant,  and  a 
deceased  partner,  of  whom  defendant  was  executor,  existence  of  a  part- 
nership between  the  deceased  and  plaintiff  could  be  establishd  by  oral 
evidence. 

11.  Evidence  ^==>47l( 26)— Surviving  partner  Is  a  competent  witness  as  to  own- 
ership of  check,  as  against  surviving  copartner. 

A  surviving  partner  is  a  competent  witness  as  to  the  ownership  of  a 
check  by  him,  as  against  a  surviving  copartner. 

Kruse,  P.  J.,  and  Sears,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Erie  County. 

Action  hy  Frederick  C.  Gralwick  against  Carl  H.  Smith.  From 
a  judgment  entered  on  the  report  of  referee,  dismissing  plaintiff's 
complaint  on  the  merits,  plaintiif  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Parton  Swift,  of  Buffalo,  for  appellant. 

Kellogg,  Babcock  &  Sullivan,  of  Buffalo  (Ralph  A.  Kellogg,  of  Buf- 
falo, of  counsel),  for  respondent. 

^s»Fy)r  other  eman  we^  ssme  tosilc  &  KUT-NUMBBR  la  aU  Key-Numbered  Dlaests  4k  Intfexett 
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DAVIS,  J.  Prior  to  August  28,  1912,  three  attorneys,  Carl  T.  Ches- 
ter, the  defendant,  and  the  plaintiff,  occupying  offices  at  914  Ellicott 
square,  in  Buffalo,  were  doing  business  in  the  name  of  Chester,  Smith 
&  Gratwick.  That  name  was  on  the  office  door,  on  their  stationery, 
and  on  legal  papers  in  actions  or  proceedings  conducted  by  them.  In 
the  years  1906  and  1907  Mr.  Chester  and  Mr.  Smith,  in  the  name  of 
the  firm,  conducted  a  proceeding  in  Erie  county  Surrogate's  Court  to 
probate  the  will  of  Pendennis  White,  deceased.  Under  date  of  July, 
1907,  a  bill  for  $5,000  was  rendered  by  the  firm  against  said  estate  for 
such  legal  services. 

Mr.  Chester  died  August  28,  1912,  leaving  a  last  will  and  testament, 
in  which  Carl  H.  Smith,  one  of  the  reputed  members  of  the  firm,  was 
named  executor.  This  will  was  duly  admitted  to  probate.  Pa3rment 
for  the  legal  services  aforesaid  had  not  then  been  made.  On  Decem- 
ber 20,  1920,  the  attorneys  then  representing  the  executor  of  the  White 
estate  paid  the  bill  by  a  check  for  $7,508.33  (which  included  interest  on 
the  original  claim),  payable  to  the  order  of  Chester,  Smith  &  Gratwick, 
and  delivered  it  to  Mr.  Smith.  The  latter  indorsed  the  check  in  the 
name  of  the  firm,  and  also  as  executor,  and  deposited  it  in  a  bank  to 
his  account  as  executor.  Before  he  received  the  check,  he  was  informed 
that  the  plaintiff  claimed  a  one-half  interest  in  it,  and  the  check  and 
the  proceeds  thereof  were  duly  demanded  by  the  plaintiff  after  its  de- 
livery to  Smith. 

This  action  is  brought  against  Smith  individually  for  the  conversion 
of  said  check  and  its  proceeds.  While  there  is  some  discussion  in  the 
respondent's  brief  as  to  the  form  of  the  action,  on  the  plaintiff's  the- 
ory of  the  case  the  practice  was  correct.  If  the  defendant's  act  in  tak- 
ing the  check  and  retaining  it  and  its  avails  was  illegal,  his  act  was 
a  personal  one,  and  not  representative,  and  created  a  cause  of  action, 
not  against  the  estate  of  the  decedent,  but  against  himself  individually. 
Kelsey  v.  Distler,  141  App.  Div.  78,  125  N.  Y.  Supp.  602;  Van  Slooten 
V.  Dodge,  145  N.  Y.  327,  39  N.  E.  950.  The  plaintiff  claims  the  right 
of  possession  as  the  surviving  partner  of  Chester  &  Gratwick,  alleg- 
ing, as  to  this  and  other  transactions  in  which  he  was  interested.  Smith 
was  not  a  partner,  and  had  no  interest  in  the  compensation  received 
in  that  matter,  and  had  no  right  to  the  possession  of  the  check. 

The  trial  was  before  a  referee.  Findings  were  made,  and  the  plain- 
tiflf's  complaint  dismissed.  On  this  appeal  the  only  question  requiring 
serious  consideration  is  whether  certain  evidence  offered  by  the  plain- 
tiff was  competent  on  the  issues  presented. 

[1]  The  plaintiff  undertook  to  show  by  his  own  testimony  that  there 
was  no  written  agreement  as  to  a  copartnership,  but  that  in  1905 
Chester  and  he  entered  into  a  parol  agreement,  and  he  gave  the  con- 
versations wherein  it  was  agreed  that  they  should  become  partners  io 
the  practice  of  law  in  a  somewhat  limited  way.  The  legal  business  of 
certain  members  and  relatives  of  the  Gratwick  family,  for  whom  Ches- 
ter had  theretofore  been  attorney,  together  with  such  other  business 
as  plaintiff  should  bring  into  the  office,  should  be  regarded  as  a  part- 
aership  affair,  and  the  net  compensation  should  be  shared  equally  be- 
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tween  them,  while  tlie  business  of  old  clients  of  Chester  and  such  as 
naturally  came  to  him  should  be  his  individual  business.  Plaintiff  was 
to  contribute  annually  to  the  office  expenses  a  sum  fixed,  by  Chester  at 
$1,000.  Another  room  was  taken  for  a  private  office  for  plaintiff, 
and  he  also  had  the  use  of  the  other  offices.  The  firm  name,  as  decided 
by  Chester,  was  to  be  "Chester,  Smith  &  Gratwick."  Prior  to  that 
time  the  firm  name  had  been  Chester  &  Smith,  and  it  appears  that  there 
was  a  somewhat  similar  agreement  between  those  two  individuals. 
There  was  no  common  ownership  in  the  library  or  office  fixtqres,  and 
plaintiff  was  not  a  party  to  the  lease  of  the  office.  The  plaintiff  gave 
further  testimony  without  objection  that  the  work  of  clients  in  which 
he  had  an  interest  was  done  sometimes  by  himself  alone,  and  sometimes 
by  Chester  alone,  but  that  in  all  cases  the  money,  no  matter  by  whom 
received,  was  equally  divided,  after  deductions  for  expenses  or  other 
disbursements  had  been  made. 

[2]  The  portion  of  the  evidence  subject  to  attack  was  principally 
the  conversation  establishing  the  copartnership.  This  was  objected  to 
as  incompetent  under  section  829  of  the  Code  of  Civil  Procedure.  The 
referee  first  received  the  evidence  as  to  the  agreement  between  Chester 
and  Gratwick,  and  then  on  defendant's  motion,  after  due  delibera- 
tion, struck  it  out.  We  think  the  evidence  was  competent,  and  it  was 
error  to  strike  it  out. 

[3]  The  plaintiff  in  his  own  right  is  suing  the  defendant  individ- 
ually, and  he  makes  no  claim  against  the  estate  of  Chester.  The  ac- 
tion is  brought  primarily  to  determine  the  right  of  possession  of  a, check 
payable  to  a  firm.  When  a  firm  has  been  dissolved  by  the  death  of 
one  of  its  members,  the  right  of  the  survivor  to  tlie  exclusive  posses- 
sion of  debts,  choses  in  action,  and  assets  of  the  firm  is  well  established. 
He  has  the  right  and  authority  to  collect  the  firm  indebtedness,  and 
must  account  to  the  representative,  of  the  deceased  partner.  Murray 
V.  Mumford,  6  Cow.  441 ;  King  v.  Leighton,  100  N.  Y.  386,  392,  3  N. 
E.  594;  Secor  v.  Pendleton,  47  Hun,  281,  285;  30  Cyc.  622. 

That  there  was  a  partnership  of  some  kind  is  presumptively  estab- 
lished by  the  facts  as  narrated,  and  by  the  testimony  of  Chester  given 
in  Surrogate's  Court  in  the  matter  of  White's  estate,  read  into  this 
record.  The  check  is  payable  to  a  partnership  consisting  of  three 
persons.  The  plaintiff  seeks  to  eliminate  Smith,  one  of  the  three,  from 
the  right  to  possess  the  firm  assets,  and  ultimately  from  participation 
in  the  division  of  the  joint  property.  The  defendant  seeks  to  elim- 
inate both  himself  and  tfie  plaintiff  from  such  rights.  Both  are  making 
claim  to  a  fund  that  primarily  belongs,  not  to  the  deceased  person,  but 
to  a  copartnership,  an  entirely  separate  entity  from  that  of  the  in- 
dividual members.  The  title  which  each  asserts  is  derived  from  the 
firm.  If  the  title  of  defendant  is  not  derived  from  the  deceased  per- 
son, evidence  of  personal  transaction  between  plaintiff  and  such  de- 
ceased person  showing  the  source  and  extent  of  his  title  is  not  in- 
competent. Lyon  V.  Whittaker,  n  Hun,  107,  28  N.  Y.  Supp.  296; 
Foley  V.  New  York  Savings  Bank,  157  App.  Div.  868,  872,  142  N.  Y. 
Supp.  822;  Mason  v.  Prendergast,  120  N.  Y.  536,  24  N.  E.  806;  40 
Cyc.  2301,  2302. 
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A  cdpartnership  between  lawyers  differs  in  many  respects  f rcMn 
the  ordinary  mercantile  copartnership,  where  capital  must  be  invested 
in  the  place  inr  which  business  is  transacted,  in  fixtures,  and  in  stock, 
and  where  merchandise  is  bought  and  sold,  profits  made,  and  losses 
encountered.  In  law  partnerships  expenses  are  shared,  but  losses,  as 
commonly  understood,  are  unknown.  They  join  in  rendering  legal 
services  for  pay,  which  they  share.  It  is  common  knowledge  in  9ie 
profession  that  often  among  law  partners  there  is  no  j6int  ownership 
in  property,  such  as  a  library  and  office  fixtures.  Very  often,  too,  in- 
dividual members  in  a  law  firm  have  separate  business  or  professional 
interests,  and  have  clients  paying  them  individual  retainers,  which  may 
or  may  not  be  divided  among  the  members  of  the  firm,  according  to 
tlie  agreement  they  have  originally  made.  *  These  conditions-  make  the 
partnership  easily  dissolvable.  They  are  none  the  less  partners  in  those 
matters  or  causes  which  they  undertake  jointly,  or  which  their  agree- 
ment makes  a  joint  enterprise,  although  they  divide  the  work  among 
themselves  separately,  sharing  the  common  product  of  their  services. 
There  is  nothing  essentially  improbable  in  the  plaintiffs  claim  as  to  the 
terms  of  the  copartnership  agreement  he  seeks  to  establish. 

[4]  In  a  partnership  between  lawyers,  each  member  of  the  firm  as- 
sxunes  the  duty  of  giving  to  the  partnership  business  all  his  time,  skill, 
and  ability,  as  far  as  reasonably  necessary  to  the  success  of  the  com- 
mon enterprise;  and,  in  the  absence  of  an  express  agreement  to  the 
contrary,  any  professional  services  rendered  by  a  member  of  a  firm  of 
lawyers  will  be  presumed  to  be  for  the  benefit  of  the  firm.  Roth  v. 
Boies,  139  Iowa,  253,  115  N.  W.  930;  Macfarland  v.  Altschuler,  77 
Neb.  138,  108  N.  W.  151 ;  6  C.  J.  627. 

[B]  The  law  implies  equality  between  partners,  and  there  is  no  im- 
plied obligation  that,  for  performing  certain  work,  one  should  be  paid 
more  than  his  proportionate  share  of  the  gains.  Neglect  by  one  to  do 
his  part  may  be  of  such  a  character  as  to  justify  dissolution,  but  as 
long  as  the  firm  continues  there  is  usually  no  deduction  because  one 
partner  has  not  been  as  active  as  the  others.  Consaul  v.  Ctmimings, 
222  U.  S.  262,  32  Sup.  Ct.  83,  56  L.  Ed.  192. 

[6]  With  these  general  principles  in  mind,  the  presumption  readily 
arises  that  when  the  check  was  delivered,  each  of  the  parties  named 
on  its  face  had  an  equal  share  therein.  To  overcome  this  presumption 
the  person  disputing  it  was  bound  to  offer  sufficient  proof  to  estab* 
lish  some  contrary  fact. 

[7]  This  check  was  in  payment  for  services  rendered  in  the  name 
of  the  firm.  It  does  not  appear  to  be  the  individual  property  of  Ches- 
ter. If  it  came  into  the  hands  of  Smith  as  one  of  the  surviving  mem- 
bers of  the  firm,  he  was  charged  with  the  duty  of  accounting  for  it  to 
the  living  members  of  the  firm  and  the  representative  of  the  deceased. 
If  he  was  not  one  of  the  surviving  partners  interested  in  this  fund,  then 
it  was  his  duty  to  deliver  it  over  to  one  who  was,  and  let  him  assume 
the  duty  of  accounting.  The  position  of  Smith  as  executor  clothed 
him  with  no  extrajudicial  power  of  determining  ex  parte  the  legal  ques- 
tion as  to  whether  the  relation  of  the  plaintiff  and  Chester  was  that 
of  partners,  or  that  this  check,  apparently  belonging  to  a  firm  of  three 


Digitized  by 


Google 


Sup,  Ct.)  GBATWICK  V.  SMITH  57S 

(195N.T.8.) 

men,  in  fact  belonged  to  one  alone.  He  might  decide  that  he  had  no 
interest  in  it  himself ;  but,  if  he  assumed  the  responsibility  of  deciding 
that  Gratwick  had  none,  he  did  so  at  his  peril,  and  rendered  himself 
liable  for  conversion. 

As  already  stated,  the  plaintiff  is  not  making  a  claim  against  the 
estate,  nor  prima  facie  is  the  defendant  claiming  from,  through,  or 
under  the  deceased  person,  but  from  the  firm.  This  presents  an  en- 
tirely different  situation  than  that  where  the  apparent  title  or  right  of 
possession  of  property  is  in  the  decfedent's  estate,  and  the  claimant  at- 
tempts, by  testimony  showing  a  personal  transaction  with  the  decedent, 
to  establish  a  hostile  title  in  himself.  MuUins  v.  Chickering,  110  N. 
Y.  513,  18  N.  E.  377,  1  L,  R.  A.  463,  and  Levy  v.  Louvre  Realty  Co., 
222  N.  Y.  14,  118  N.  E.  207,  cited  by  respondent,  present  such  a  state 
of  facts. 

[8]  To  make  applicable  the  provisions  of  section  829  of  the  Code  of 
Civil  Procedure  in  excluding  evidence,  there  must  be  something  more 
than  a  b^re  assertion  of  a  title  in  a  decedent's  estnte;  there  must  be  at 
least  color  of  title  or  possession  rightfully  obtained.  To  make  the  evi- 
dence incompetent,  it  must  be  within  the  letter  of  the  statute.  Severn' 
V.  National  State  Bank  of  Troy,  18  Hun,  228 ;  Riordan  v.  First  Presby- 
terian Church,  6  Misc.  Rep.  84,  26  N.  Y.  Supp,  38.  It  is  not  enough 
that  an  executor  has  seized  property  apparently  belonging  to  others,  and 
makes  claim  to  it  in  behalf  of  the  estate.    If  the  defendant  asserts  a  i 

claim  to  a  chose  in  action  or  a  fund  apparently  belonging  to  others,  he,  j 

as  executor  and  residuary  legatee,  assumes  the  burden  of  proving  title.  ; 

[>]  The  immediate  effect  of  the  testimony  stricken  out  is,  not  to  ; 

make  a  claim  against  Chester's  estate,  or  to  diminish  his  apparent  inter-  , 

est  in  the  firm  check.    Rather,  the  evidence  tends  to  eliminate  any  in-  , 

terest  of  Smith  in  the  check,  bjr  establishing  that  Smith  and  Gratwfck  j 

were  not  partners,  and  that  this  check  arose  out  of  a  transaction  in  i 

which  Chester  and  Gratwick  were  partners.    It  thereby  increased  the  « 

apparent  interest  of  Chester  in  the  fund  in  dispute.    If  the  evidence  had  ; 

tended  to  decrease  the  interest  of  Chester's  estate  therein,*or  to  relieve  * 

Gratwick  of  liability,  it  would  not,  of  course,  have  been  competent.  ) 

Hunter  v.  Herrick,  26  Hun,  272,  affirmed  92  N.  Y.  626.  I 

[10^  11]  The  existence  of  the  partnership  between  Chester  and  Grat-  i 

wick  could  be  established  by  oral  evidence  (30  Cyc.  404),  and  plain-  ' 

tiff  might  testify  to  the  fact  of  ownership  of  the  check  by  himself  as 
surviving  partner  to  establish  title  as  against  Smith.  De  Wolf  v.  Wil- 
liams, 69  N.  Y.  621 ;  Pichler  v.  Reese,  171  t^.  Y.  577,  64  N.  E.  441. 
There  is  evidence  on  the  part  of  the  defendant  that  casts  doubt  on  the 
existence  of  the  partnership  and  the  right  of  the  plaintiff  to  share  in 
the  fund  in  question.  It  is  the  claim  of  the  defendant,  and  the  referee 
states  that  it  is  his. opinion,  that  the  agreement  was  only  one  as  to  com- 
missions or  allowances  for  business  obtained. 

On  the  present  state  of  the  i^ecord  we  do  not  assume  to  pass  on 
those  questions  of  fact.  We  confine  our  decision  to  the  legal  ques- 
tion presented,  and  hold  the  plaintiff  was  entitled  to  have  the  evidence 
he  offered  received  and  considered  in  determining  the  issue  between 
the  parties.    It  was  material  on  his  theory  of  the  case.    We  will  not 
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Speculate  on  iiirhat  weight  it  would  have  had  on  the  mind  of  the  trier 
of  the  fact.  It  was  stricken  out,  and  therefore  could  not  have  been 
properly  taken  into  consideration  by  the  referee;  whose  findings  were, 
of  course,  made  on  the  evidence  before  him.  The  judgment  should  be 
reversed,  and  a  new  trial  granted  before  another  referee,  with  costs 
to  the  appellant  to  abide  the  result  of  the  action. 

Judgment  reversed  on  questions  of  law,  and  new  trial  granted  before 
another  referee,  with  costs  to  appellant  to  abide  event. 

All  concur,  except  KRUSE,  P.  J.,  and  SEARS,  J.,  who  dissent,  on 
the  authority  of  Mullins  v.  Chickering,  110  N.  Y.  513,  18  N.  E.  377,  1 
L.  R.  A.  463. 


(201  App.  Dlr.  794)  ^^^^^  ^   ^^^  ^^,  ^^ 

(Supreme  Court,  AppeUate  Division,  Second  Department.    Jtme  29,  1922.) 

1.  Contracts  ^s»t90— Diselosure  of  po88ibiltty  of  inoreasing  profits  by  Uicreaslno 

price  of  commodity  to  retailers  not  "vaiuabie  Information.'^ 

Plaintiff  could  not  recover  under  a  contract  whereby  defendant  promised 
to  pay  him  one-half  of  the  profits  which  should  result  from  the  use  of 
certain  "valuable  information,"  which  plaintiff  agreed  to  impart  as  a 
method  of  Increasing  the  profits  of  defendant's  product,  where  the  in- 
formation imparted  consisted  of  inoreasing  the  price  to  retailers,  leaving 
the  retail  price  the  same;  such  information  not  being  a  consideration 
for  defendant's  promise,  as  it  was  not  valuable,  because  not  new  or  nov^. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Valuable.] 

2.  Evidence  ^s»l9— Common  Icnowledge  tliat  Increases  In  price  increase  profits. 

It  is  a  matter  of  common  knowledge  that  increased  profits  result  from 
increased  prices. 

3.  Contracts  ^=^304 (2)— Increase  made  In  priqes  not  necessarily  an  adoption  of 

'  advice  to  malce  increase,  imparted  for  consideration. 

Where,  after  receiving  information  advising  increasing  prices  as  a 
method  of  increasing  profits  imparted  by  plaintiff  to  defendant  for  a  con- 
sideration, defendant  increased  its  prices  as  advised,  this  was  not  neces- 
sarily an  adoption  of  plaintiff's  plan,  inasmuch  as  market  conditions  may 
have  required  such  increase  independently. 

Appeal  from  Supreme  Court,  Westchester  County. 

Action  by  Louis  H.  Soule  against  the  Bon  Ami  Company.  From 
a  judgment  for  plaintiff  upon  a  directed  verdict,  defendant  appeals. 
Reversed,  and  complaint  dismissed. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAY- 
COX,  and  KELBY,  JJ. 

Eugene  W.  Leake,  of  New  York  City  (Edward  A.  Cr^ighill,  Jr., 
of  New  York  City,  on  the  brief),  for  appellant. 

Thomas  J.  O'Neill  of  New  York  City  (Leonard  F.  Fish  and  F.  Her- 
bert Wadsworth,  both  of  New  York  City,  on  the  brief),  for  respondent. 

JAYCOX,  J.  The  plaintiff  seeks  to  recover  the  amount  which  he 
claims  is  due  him  under  a  contract  whereby  the  defendant,  in  consid- 
eration of  the  plaintiff's  agreement  to  impart  certain  valuable  informa- 

^fszFoT  other  oases  see  eame  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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ticMx,  to  wit,  a.  way  or  method  of  increasing:  the  profits  of  the  defend^ 
ant's  product,  known  as  "Bon  Ami,"  and  the  reason  why  this  could 
be  done  witkout  injuring  defendant's  trade,  promised  to  pay  to  the 
plaintiff  one^half  of  the  prbfits  accruing:  therefrom.     The  plaintiff 
claims  that  he  imparted  this  information;   that  he  informed  the  de- 
fendant of  a  way  or  method  by  which  such  profits  could  be  increased, 
and  that  the  defendant  adopted  the  plan  so  su^^sted  and  put  the 
same  in  operation,  and  that  thereby  the  defendant's  profits  were  in- 
creased to  the  amount  of  $131,364,  and  asked  judg:ment  for  one-half 
thereof.  .  The  court  at  Trial  Term,  after  taking  proof  of  the  making 
of  the  alleged  contract  and  the  subsequent  increase  in  the  price  of  the 
defendant's  product  and  the  quantity  sold  during  the  year,  directed 
a  verdict  for  the  plaintiff  for  one-half  of  the  increased  price  upon 
the  quantity  of  goods  sold. 

The  information  which  the  plaintiff  imparted  to  the  defendant  was 
this:  Bon  Ami  was  then  being  sold  to  the  general  store  trade — ^the 
grocers — for  $10  per  gross,  and  the  grocers  retailed  it  for  10  cents 
per  package.  This  resulted  in  a  profit  of  44  per  cent,  to  the  grocers. 
The  plaintiff  suggested  that  this  price  to  the  grocers  could  be  raised 
to  $10.50  or  $10.80  per  gross,  and  the  product  sold  at  retail  for  10 
cents  per  package,  whereby  the  profit  to  the  grocers  would  be  reduced 
from  44  per  cent,  to  SS'i/^  per  cent.,  if  the  last-named  price  was  put  in 
operation.  The  plaintiff  explained  that  he  had  satisfied  himself  that 
this  could  be  done  by  actual  experience  in  relation  to  a  similar,  but 
not  competing,  product;  that  it  had  been  done  in  the  face  of  keen 
competition,  and  that  the  increase  in  price  did  not  affect  the  sales. 
Shortly  after  the  plaintiff  gave  the  defendant  this  information  the 
defendant  increased  its  price  $1  per  gross.  The  trial  court  has  held 
that  this  increase  is  conclusive  evidence  of  the  acceptance  of  the 
plaintiff's  idea  and  information,  and  would  permit  no  proof  to  be 
offered  to  show  that  the  increase  was  made  necessary  by  other  factors 
and  was  not  the  result  of  the  information  imparted  by  the  plaintiff. 

[1]  The  first  question  which  presents  itself  upon  this  appeal  is: 
Does  any  consideration  exist  for  the  agreement  by  defendant  to  pay 
plaintiff  one-half  of  its  increased  profits?  The  plaintiff,  according  to 
his  complaint,  was  to  impart  to  the  defendant,  valuable  information, 
and  this  information  was  to  suggest  a  way  or  method  of  increasing 
the  defendant's  profits.  When  this  information  was  furnished  to  the 
defendant,  it  consisted  merely  of  the  suggestion  that  the  defendant 
should  increase  its  price  upon  its  product,  and  thereby  an  increased 
profit  would  result.  It  is  true  that  the  plaintiff  stated  his  experience 
in  that  respect,  and  from  it  drew  the  conclusion  that  the  defendant 
could  make  this  increase  without  disturbing  the  retail  price,  and  with- 
out interfering  with  the  sale  of  its  goods.  The  central  idea  here,  how- 
ever, was  an  obvious  one.  I  think  it  cannot  be  claimed  that  the  plain- 
tiff had  any  monopoly  of  the  idea  that  an  increase  in  price  would  re- 
sult in  an  increase  of  profits.  This  was  not  new,  it  was  not  original, 
and  I  am  at  a  loss  to  understand  how  it  could  be  deemed  valuable;. 
When  information  is  offered  under  these  circumstances,  the  very  ria- 
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ture  of  the  offer  suggests  that  the  information  must  be  new»    To  call 
attention  to  a  fact  already  known  is  not  imparting  information. 

A  case  very  similar  to  this  was  determined  by  the  Connecticut  Su- 
preme Court  of  Errors.  Masline  v.  New  York,  N.  H.  &  H.  R.  Co., 
95  Conn.  702,  112  Atl.  639.  In  that  case  the  plaintiff  told  the  defend- 
ant that  he  had  "information  of  value  in  the  operation  of  defendant's 
road,"  which  he  offered  to  communicate  for  a  valuable  consideration. 
An  agreement  was  made  by  which  the  plaintiff  was  to  be  paid  5  per 
cent,  of  the  receipts  derived  from  the  use  of  such  information.  The 
information,  wllen  communicated  to  the  defendant,  was : 

"The  seUing  of  advertising  space  by  the  defendant,  and  the  displaying 
by  it  of  advertisements  on  its  railway  stations,  depots,  rights  of  way,  ears, 
and  fences." 

The  court  held  that  this  was  not  new  and  novel  information;  that 
the  offer  presupposed  that  the  information  should  be  some  idea  con- 
ceived by  the  plaintiff  which  was  not  ^nerally  known.  In  this  con- 
nection, speaking  by  Gager,  J.,  it  is  said : 

"When  Information  is  proffered  as  the  consideration  for  a  contract,  it  Is 
necessarily  implied — is,  indeed,  of  the  essence  of  the  proffer — that  the  infor- 
mation shall  be  new  to  the  one  to  whom  it  is  proffered.  A  statement  to  one 
of  what  he  already  knows  is  not  as  to  him  information,  but  merely  a  state- 
ment of  a  fact  already  known.  The  imparting  of  information  in  a  situation 
like  this  must  involve  an  active  process,  resulting  in  arousing  or  sugpe^ting 
ideas  or  notions  not  before  existent  in  the  mind  of  the  recipient ;  otherwise, 
it  is  not  information  in  the  true -sense  of  the  term,  although  it  may  be  a 
statement  of  fact." 

[2]  This,  it  seems,  is  peculiarly  applicable  to  this  case.  The  plain- 
tiff did  tell  the  defendant  a  method  by  which  its  profits  could  be  in- 
creased, but  it  was  not  valuable  information,  in  the  respect  that  it 
was  new  or  novel.  It  merely  informed  the  defendant  that  by  the  adop- 
tion of  an  idea  known  to  every  person — that  by  increasing  the  price 
increased  profits  would  result.  The  evidence  did  not  show  any  con- 
sideration for  the  defendant's  agreement  to  pay  the  plaintiff  one-half 
of  its  increased  profits.  This  conclusion  is  supported  also  by  Bristol 
V.  Equitable  Life  Assurance  Society,  52  Hun,  161,  5  N.  Y.  Supp.  131. 

The  cases  cited  by  the  respondent  (Haskins  v.  Ryan.  75  N.  J.  Eq. 
330,  78  Atl.  566,  and  Bristol  v.  Equitable  Life  Assurance  Society, 
132  N.  Y.  26+,  30  N.  E.  506,  28  Am.  St.  Rep.  568)  do  not  hold  any- 
thing to  the  contrary.    In  the  first  case  cited  it  is  said : 

^Undoubtedly  ideas,  if  valuable,  or  even  thought  to  be  valuable  (suppos- 
ing them  to  be  such  as  the  law  approves  of),  may  be  the  subject  of  bargain 
and  sale.  They  may  be  the  subject  of  contract,  but  they  must  be  protected 
by  contract" 

This  is  far,  however,  from  saying  that  the  ideas  which  are  the 
subject  of  contract  must  not  be  new  and  original.  No  person  can  by 
contract  monopolize  an  idea  that  is  common  and  general  to  the  whole 
world.  The  plaintiff  did  not  prove  the  contract  was  supported  by  a 
valuable  consideration,  and  the  complaint  should  have  been  dismissed. 
Upon  a  former  appeal  to  this  court  this  question  was  not  raised  It 
was  a5;stimed  that  a  contract  existed  between  the  parties.  See  196  App. 
Div.  902,  186  N.  Y.  Supp.  956. 
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[SJ  There  is  a  further  reason  why  the  judgment  in  this  case  can- 
not stand  The  plaintiff's  recovery  is  dependent  upon  his  plan  being 
adopted  and  put  into  operation.  The  court's  attitude  at  Trial  Term 
was  that  any  increase  in  price  thereafter  adopted  by  the  defendant 
must  necessarily  be  in  execution  of  the  plaintiff's  plan.  In  other 
words,  after  listening  to  the  plaintiff's  statement  of  his  plan,  the  de- 
fendant was  thereafter  debarred  from  increasing  its  price  without  pay- 
ing the  plaintiff  one-half  of  such  increase.  The  defendant  was  not 
permitted  to  give  testimony  to  the  effect  that  an  increase  in  price  was 
under  consideration  before  the  plaintiff  made  his  suggestion.  It  was 
not  permitted  to  show  that  the  increase  in  price  was  not  the  result  of 
the  adoption  of  the  plaintiff's  scheme.  l>ut  was  the  result  of  commer- 
cial conditions,  which  necessitated  an  increase  of  price.  It  is  the  uni- 
versal experience  of  all  persons,  whether  engaged  in  commerce  or 
not,  that  the  increase  in  cost  of  raw  materials  and  the  increase  in  the 
cost  of  labor  has  necessitated  an  increase  in  the  selling  price  of  nearly 
all  manufactured  products.  The  defendant,  unless  tied  hand  and  foot 
by  the  plaintiff's  proposition,  was  entitled  to  increase  its  price  as  manu- 
facturing conditions  requir^  It  would  be  absurd  to  hold  that,  after 
such  a  proposition  had  been  received,  it  was  unable  to  increase  its 
prices  without  paying  the  plaintiff  one-half  of  such  increase.  Such  a 
holding  would  absolutely  fetter  a  manufacturer,  so  that  he  could  not 
conduct  his  business  in  his  own  Way  without  paying  tribute  to  the  per- 
son who  suggested  to  him  that  an  increase  in  price  would  result  in 
increased  profits. 

I  advise  that  the  judgment  be  reversed  on  the  law,  and  the  com- 
plaint dismissed,  with  costs. 

BLACKMAR,  P.  J.,  and  KELBY,  J.,  concur, 

RICH  and  KELLY,  JJ.,  vote  to  reverse  upon  the  law  and  the  facts, 
and  to  grant  a  new  trial,  because  of  the  rejection  of  evidence  on  the 
question  whether  the  information  furnished  by  plaintiff  was  a  proxi- 
mate cause  of  the  increase  of  defendant's  profits,  and  because  it  was 
error  to  direct  a  verdict. 


(201  App.  Div.  741) 

LARKIN  et  al.  v.  GEI8ENHEIMER  et  at. 

•(SnpTenie  Court  Aopellato  DlTl8i(»i,  Second  Department    June  28,  1922.) 

t.  Words  and  phraseix^P.  a.  s."  deflned. 

"P.  a.  s.**  means  in  the  trade  "free  alongside  ship* 
2.  Smiea  ^s»  1 68 (2)— Facts  held  to  show  rojeotion  within  reasonable  time. 

Where  tacks  delivered  on  Saturday  were  Inspected  on  the  following 
Monday,  and  seller  was  notified  of  rejection  seven  days  later,  the  re- 
jection was  within  a  reasonable  time. 
8.  8mlM  ^5»34a— Wrongfal  rejtctlon  of  goods  as  not  oonfornlng  to  sample  hsid 
■ot  to  warrant  action  for  price. 

Under  Personal  Proi>erty  Law,  ((  100,  144,  145,  even  if  buyer's  rejection 
of  goods  as  not  conforming  to  sample  was  wrongfol  and  in  bad  faith,  the 
seller  could  not  prevail  in  an  action  for  the  purchase  price,  where  the 

^ssFor  oth«r  eatM  —9  lanui  topio  ft  KBT-NUMBBR  In  all  Key-NumlMr^d  Dlgwts  a  Indexas 
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complaint  did  not  state  nor  the  evidence  show  that  the  goods  conld  not  be 
resold  for  a  reasonable  price;  the  seller's  remedy  in  such  case  being 
limited  to  an  action  for  damages. 

Appeal  from  Supreme  Court,  Kings  County. 

Action  to  recover  for  goods  manufactured  and  delivered  by  Joseph 
K.  Larkin  and  others,  copartners,  against  Theodore  Geisenheimer  and 
another,  copartners,  for  goods  sold  and  delivered.  From  a  verdict 
for  plaintiffs  for  $4,554,  and  from  the  order  denying  their  motion 
for  new  trial,  defendants  appeal.  Reversed  and  remanded  for  new 
trial. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  YOUNG,  JJ. 

William  D.  Gaillard,  of  New  York  City  (Frederick  S.  Fisher,  of 
New  York  City,  on  the  brief),  for  appellants. 

James  S.  Darcy,  of  New  York  City  (Charles  H.  Bailey,  of  New 
York  City,  on  the  brief),  for  respondents. 

KELLY,  J.  The  complaint  alleges  a  cause  of  action  for  goods  sold 
and  delivered,  to  wit,  that  on  October  24, 1917,  at  the  city  of  New  York, 
the  plaintiffs  sold  to  defendants,  and  defendants  purchased  of  plain- 
tiffs, 9,000  pounds  of  tacks  at  42  cents  per  pound,  amounting  in  all  to 
$3,780;  that  it  was  agreed  that  the  tacks  were  to  be  manufactured  and 
delivered  to  defendants;  that  on  December  29,  1917,  plaintiffs  duly  de- 
livered the  merchandise,  and  that  they  have  not  been  paid  therefor. 
The  answer  denies  the  contract  alleged  in  the  complaint  and  denies 
performance  and  delivery  by  plaintiffs,  and  as  a  separate  defense  al- 
leges a  sale  by  sample ;  that  when  the  goods  were  sent  to  defendants' 
place  of  business  they  were  inspected ;  that  they  were  not  in  accord- 
ance with  the  samples,  but  were  inferior,  imperfect,  and  unmerchant- 
able; that  because  of  this  defendants  refused  to  receive  them,  and 
hold  the  same  at  the  disposal  of  plaintiffs. 

[1]  On  the  trial  the  plaintiffs  proved  the  contract  by  written  cor- 
respondence between  plaintiffs  and  defendants.  Defendants  wrote  the 
plaintiffs  on  October  15,  1917,  that  they  (defendants)  had  an  order 
from  Brazil  for  "nails"  as  per  five  samples  inclosed,  asking  if  de- 
fendants are  manufacturing  the  "nails,"  and  if  they  could  offer  them' 
to  defendants  under  favorable  conditions.    The  letter  continues : 

"If  so,  please  make  us  an  offer  for  large  quantities,  and  state  your  lowest 
possible  prices  f .  a.  s.  New  York ;  strong  packing  for  export  included."  (P.  a. 
&  means  in  the  trade  ''free  alongside  ship.") 

On  October  16,  1917,  plaintiffs  thank  defendants  for  their  letter  in- 
closing the  samples  of  shoe  tacks  and  quote  price : 

"In  lots  of  1,000  pounds  or  more,  42  cents  per  pound  net,  f.  a.  s.  yessel, 
net  cash  against  ship's  receipt,  for  shipment  about  four  weeks  after  receipt 
of  order." 

On  October  24,  1917,  defendants  write,  acknowledging  receipt  of 
the  previous  letter,  and  they  order  9,000  pounds  of  shoe  tacks  for  ex- 
port to  Para,  Brazil,  at  42  cents  per  pound  f.  a.  s.  vessel,  New  York; 


Digitized  by 


Google 


Sup.  Ct.)  LARKIN  ▼.  OBISENHJSmBR  579 

(Its  N.Y.8.) 

packing  to  be  strong  in  order  to  avoid  damage.  They  direct  that  the 
goods  are  to  be  marked  "J-  H.  G.  1/up,  Para,  Brazil/'  and  the  letter 
continues  as  follows: 

"Goods,  according  to  agreement  made,  to  be  sent  to  our  offices,  Where  they 
wiU  be  inspected,  and,  if  found  according  to  samples,  accepted;  otherwiset 
as  explained  to  you,  we  would  be  sorry  to  have  to  reject  them." 

There  is  no  evidence  in  the  record  as  to  what  is  meant  by  the  words 
"as  explained  to  you."  But  there  is  no  dispute  that  plaintiffs  were  to 
manufacture  the  tacks  according  to  Sample.  Plaintiffs  contend  that 
they  did  manufacture  according  to  sample.  The  learned  trial  justice 
submitted  the  question  whether  the  goods  were  manufactured  ac- 
cording to  sample  to  the  jury,  and  the  verdict  in  favor  of  the  plaintiffs 
on  that  issue  is  supported  by  the  evidence. 

The  plaintiffs  sent  defendants'  letter  and  the  sample  of  tacks  to  one 
of  the  leading  manufacturers  in  the  country  at  Cleveland,  Ohio,  with 
directions  to  manufacture,  mark  the  packages,  and  forward  them  to 
New  York.  On  December  5,  1917,  defendants  wrote  plaintiffs  that 
they  had  received  a  telegram  from  "our  friends  in  Brazil"  as  follows : 
"Cancel  shoe  tack  order ;"  and  defendants  say  that  the  order  has  been 
canceled,  probably  for  the  reason  that  plaintiflfs  could  not  deliver  the 
goods  in  accordance  with  the  offer.  But  defendants  say  they  are  go- 
ing to  take  the  matter  up  "with  our  friends,"  and  that  on  receipt  of 
further  information  they  will  communicate  with  plaintiffs.  But  on  the 
same  day,  December  5,  1917,  the  plaintiffs  had  written  defendants  that 
the  material  had  been  manufactured  and  was  en  route  from  Cleveland, 
and  that  upon  receipt  of  arrival  notice  from  the  railroad  plaintiffs 
would  immediately  forward  invoice  to  defendants. 

Apparently  the  letters  crossed.  But  there  is  nothing  in  the  claim 
of  failure  to  deliver  in  time ;  if  there  was,  it  was  expressly  waived  by 
defendants.  Plaintiffs  declined  to  cancel  the  order  because  of  the 
telegram  from  Brazil,  and  on  December  14,  1917,  defendants  wrote: 

'Tiease  let  us  know  when  we  may  expect  the  goods  in  our  oflioes,  bo  as  to 
enable  ns  to  inspect  and  accept  them,  if  delivered  absolutely  in  accordance 
with  our  order.  As  arranged,  we  will  have  to  reject  them,  if  not  supplied 
equal  to  our  sample.*^ 

On  December  27,  1917,  defendants  wrote  that  they  had  received 
notice  that  the  goods  were  ready  for  shipment,  and  they  said : 

"Please  have  the  goods  sent  at  once  to  our  storerooms  at  134  Cedar  street, 
N.  Y.  City,  where  they  will  be  inspected  by  us  according  to  our  arrange- 
ments made  with  your  good  selves." 

And  on  December  29,  1917,  defendants  wrote: 

•*We  received  the  90  cases  this  morning.  The  contents  will  be  Inspected 
Monday  morning." 

It  is  conceded  that  December  29,  1917,  fell  on  Saturday.  The  de- 
fendants offered  evidence  that  they  inspected  the  goods  on  Decem- 
ber 31,  1917,  and  that  they  found  imperfections  in  the  manufactured 
tacks.  They  testified  that  they  notified  plaintiffs  the  same  day  by 
telephone,  which  notice  plaintiffs  denied  receiving,  but  on  January 
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7,  1918,  defendants  fonnally  wrote  plaintiffs  ''to  confirm  conversatioii 
which  we  had  with  you  over  the  phone/'  and  stating: 

•  "Under  these  drcmnstances  we  have  to  reject  the  90  cases  and  the  same 
are  at  your  dlsposaL" 

Plaintiffs  are  notified  to  call  at  defendants'  storeroom  and  to  take 
the  cases  away;  otherwise,  defendants  will  charge  them  storage.  They 
do  not  wish  plaintiffs  to  replace  them  or  substitute. 

[2]  If  the  90  cases  of  tacks  were  not  in  accordance  with  sample,  I 
think  the  rejection  was  within  a  reasonable  time.  Plaintiffs  refused 
to  take  back  the  cases,  and  they  were  in  defendants'  storerooms,  held 
for  account  of  plaintiffs,  at  the  date  of  the  trial.  Plaintiffs  claimed 
that  the  rejection  of  the  tacks  was  in  bad  faith,  and  that  defendants, 
having  received  the  notice  from  their  correspondents  in  Brazil  to  can- 
cel the  order,  intended  to  reject  them  in  any  event.  However  that  may 
be,  the  jury  by  their  verdict  found  that  the  tacks  manufactured  and 
offered  were  in  accordance  with  the  sample,  and,  as  already  stated,  the 
evidence  justified  the  verdict. 

,  [3]  At  the  end  of  plaintiffs'  case  in  chief,  and  again  at  the  close 
of  the  evidence,  the  defendants  moved  for  a  dismissal  of  the  com- 
plaint, upon  the  ground  that  title  to  the  merchandise  never  passed  to 
defendants,  that  the- goods  were  sent  to  defendants'  warehouse  for  in- 
spection, and  rejected  as  not  in  accordance  with  the  sample,  and  that 
an  action  for  the  purchase  price  could  not  be  maintained  under  Per- 
sonal Property  Law  (Consol.  Laws,  c.  41)  §§  144,  145,  as  added  by 
Laws  1911,  c.  571 ;  that  there  was  no  allegation  in  the  complaint,  or 
evidence,  that  the  goods  could  not  be  resold  for  a  reasonable  price  (Per- 
sonal Property  Law,  §  144,  subd.  3),  as  added  by  Laws  191 1,  c  571 ; 
and  that,  where  a  buyer  wrongfully  neglects  or  refuses  to  accept  and 
pay  for  goods,  the  seller  is  limited  to  an  action  against  him  for  damages 
for  nonacceptance,  the  measure  of  damages  being  the  estimated  loss  di- 
rectly and  naturally  resulting  in  the  ordinary  course  of  events,  from  the 
buyer's  breach  of  contract  (Id.  §  145,  subds.  1  and  2,  as  added  by  Laws 
1911,  c.  571). 

The  learned  trial  justice  denied  the  motion  to  dismiss  the  complaint 
over  defendants'  exception.  He  was  of  opinion  that  Personal  Property 
Law,  §  100,  rule  3,  subd.  1,  as  added  by  Laws  1911,  c.  571,  applied  to 
the  case.    The  subdivision  of  rule  3  referred  to  is  as  follows : 

*'When  goods  are  delivered  to  the  buyer  'on  sale  or  return'  or  <m  other 
terms  indicating  an  intention  to  make  a  present  sale,  but  to  g^ve  the  buyer  an 
option  to  return  the  goods  instead  of  paying  the  price,  the  property  passes 
to  the  buyer  on  delivery,  but  he  may  revest  the  property  in  the  seller  by 
returning  or  tendering  the  goods  within  the  time  fixed  in  .the  contract,  or, 
it  no  time  has  been  fixed,  within  a  reasonable  time." 

He  left  it  to  the  jury  to  say,  "Did  these  goods  comply  with  the 
sample  in  bulk  ?"  On  their  answer  to  this  question  depended  the  ver- 
dict. The  jury  found  for  the  plaintiflFs  in  the  full  amount  claimed; 
that  is,  the  agreed  purchase  price. 

On  the  evidence  in  the  case  I  do  not  think  it  can  be  said  that  the 
title  to  the  merchandise  passed  to  defendants.  Rule  2,  Personal  Prop- 
erty Law,  §  100,  reads: 
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"Where  there  Is  a  contract  to  sell  specific  goods  and  the  seller  Is  bound 
to  do  something  to  the  goods,  for  the  pari)08e  of  putting  them  into  a  de« 
Uyerable  states  the  property  does  not  pass  until  such  thing  be  done." 

The  merchandise  in  the  case  at  bar  was  delivered  to  the  defendants 
for  inspection  as  provided  in  the  contract,  they  had  reserved  the  right 
to  reject  the  goods,  and  apparently  under  the  statute  when  they  are 
thus  rejected,  rightfully  or  wrongfully,  the  form  of  action  is  changed 
from  the  common-law  action  for  goods  sold  and  delivered  to  an  ac- 
tion for  damages  for  nonacceptance.  The'  precise  question  has  been 
before  the  court  in  the  First  Department: 

In  Economu  v.  Schwartz,  198  App.  Div.  723,  728,  191  N.  Y.  Supp. 
136,  139,  Mr.  Justice  Merrell,  writing  for  the  court,  referred  to  the 
enactment  of  the  Sales  of  Goods  Act  (Personal  Property  Law,  art,  5, 
as  added  by  Laws  1911,  c.  571,  §§  144,  145),  and  said: 

"^Prlor  to  the  aforesaid  enactment,  the  New  York  rule,  as  laid  down  by 
a  long  Une  of  decisions,  was  that,  where  the  seller  of  personal  property 
makes  due  tender  of  peiformance,  but  the  buyer  refuses  to  take  the  goods, 
the  seller  may  retain  the  goods  and  treat  the  same  as  belonging  to  the  buyer, 
and  recover  the  contract  price  from.  him.  This  rule  prevailed  at  common 
law  in  this  state,  regardless  of  whether  or  not  the  goods  were  readily  re- 
salable.  Bogert,  The  Sale  of  Goods  In  New  York,  245;  Bement  v.  Bmlth, 
15  Wend.  493;  Dnstan  r.  McAndrew,  44  N.  Y.  72;  Hayden  v.  Demets.  5.3 
N.  Y.  426;  Mason  r.  Decker,  72  K  Y.  595;  Quick  ▼.  Wheeler,  78  N.  Y.  300; 
Htmter  ▼.  Wetsell,  84  N.  Y.  649;  Atkinson  v.  Trnesdell,  127  N.  Y.  230;  Van 
Brocklen  v.  Smeallle,  140  N.  Y.  70;  Ackerman  t.  Rubens,  167  N.  Y.  405; 
Gross  V.  AJello,  182  App.  Div.  25.  In  his  note  under  section  144  (at  page  246) 
Bogert  says,  respecting  the  rule  laid  down  in  the  abov^  cnses:  The  New 
York  rule  upon  this  subject  has  been  greatly  modified  by  the  Sales  Act.  Now 
only  in  cases  where  the  goods  ''cannot  readily  be  resold  for  a  reasonable 
price"  may  the  seller  force  the  title  on  the  buyer  and  recover  the  price  of 
him.    Formerly  he  could  recover  the  price  in  all  cases  after  due  tender.'  ** 

And  the  court  referred  to  Personal  Property  Law,  §  100,  where  the 
Legislature  prescribed  rules  for  ascertaining  the  intention  of  the  par- 
ties and  cited  rules  1  and  2,  supra,  and  said  that  in  case  of  sale  by 
sample,  when  the  goods  were  to  be  manufactured  with  right  of  in- 
spection, and  to  reject  if  not  in  accordance  with  the  order : 

"The  mere  selection  or  setting  aside  of  goods  so  manufactured  by  the  ven- 
dor is  not  sufficient.  Cooke  v.  Millard,  65  N.  Y.  352;  Bolko  &  Co.,  Inc., 
V.  Atlantic  Woolen  Mills,  Inc.,  195  App.  Dlv.  207 ;  Punt  v.  Schiff man,  115 
Misa  Rep.  155.  Under  no  theory  of  the  case  can  it  be  said  that  the  settings 
were  appropriated  to  the  contract,  so  as  to  pass  the  title  to  the  plaintiff.** 

To  the  same  effect  are  the  decisions  in  the  First  Department  in  Reich- 
bart  V.  Smith-Eisemann  Corporation,  199  App.  Div.  572,  191  N.  Y. 
Supp.  803 ;  Rosenberg  Bros.  &  Co.  v.  Buffum  Co.,  199  App.  Div.  482, 
191  N.  Y.  Supp.  788;  Bready  v.  Wechsler  Co.,  200  App.  Div.  78,  192 
N.  Y.  Supp.  660. 

Judgment  and  order  reversed  on  the  law,  and  new  trial  granted,  with 
costs  to  appellants  to  abide  the  evttt.    All  concur. 
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(Supreme  Ck>urt,  Appellate  Dlyislon,  First  Department    July  14,  1922.) 

1.  Wills  <ds»ll— Deoedmrt  Estate  Law,  iinlting  devise  te  eharltable  or  sclentHIo 

institutions,  construed  to  apply  to  a  college  or  university. 

Decedent  Estate  Law,  |  17,  providing  that  no  person  having  a  wife  liv- 
ing shall  devise  and  bequeath  to  "any  benevolent,  charitable,  literary, 
sdentiflc,"  etc.,  "association  •  •  •  more  than  one-half  part  of  his  or 
her  estate,  •  •  •  and  such  devise  or  bequest  shall  be  valid  to  the  ex- 
tent of  one-half,  and  no  more,"  applies  to  a  l^acy  to  a  college  or  uni- 
versity. 

2.  Wills  ^=:»65 1— Provision  as  to  effect  of  contest  cannot  obviate  statutory  llnl- 

tatlon  on  testamentary  power. 

A  provision  in  a  will  declaring  that  a  beneficiary,  who  contests  the 
will  shall  forfeit  his  interest  in  the  estate  cannot  render  ineffective  a 
statute  limiting  testamentary  power  in  favor  of  the  widow  and  next  of 
kin. 

3.  Wills  ^=>8 1— Legacy  construed  as  void,  because  of  failure  of  principal  part 

thereof. 

Where  a  testator  bequeathed  a  library  to  a  university,  and  an  endow- 
ment of  about  $135,000  to  maintain  the  library,  with  the  provision  that 
if  three  universities  named  in  succession  should  refuse  the  gift,  it  was  to 
go  to  any  other  educational  institution  which  was  unsectarian,  with  cer- 
tain conditions,  on  failure  of  the  endowment  to  the  extent  of  $100,000  od 
account  of  the  application  of  Decedent  Estate  Law,  S  17,  providing  that 
a  person  whose  wife  is  living  should  not  devise  or  bequeath  more  than 
one-half  of  his  estate  to  a  charitable,  scientific,  religious,  etc.,  association, 
the  failure  of  the  endowment  was  so  material  to  the  bequest  as  to  ren- 
der it  void. 

Appeal  froni  Special  Term,  New  York  County. 

Action  by  Henry  W.  Unger  and  another,  as  executors,  against  Isa- 
bella Loewy  and  others.  From  parts  of  judgement  construing  the  will 
of  Benno  Loewy,  deceased  (116  Misc.  Rep.  628,  191  N.  Y.  Supp.  38), 
defendants  appeal.    Reversed,  with  directions. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Lind  &  Pf eiffer,  of  New  York  City  (Alfred  D.  Lind,  of  New  York 
City,  of  counsel,  and  Leonard  Klein,  of  New  York  City,  on  the  brief), 
for  appellant  Loewy. 

Sackett,  Chapman,  Brown  &  Cross,  of  New  York  City  (Stanley  D. 
Brown,  of  New  York  City,  of  counsel,  and  Henry  W.  Sackett,  of 
New  York  City,  on  the  brief),  for  appellant  Cornell  University. 

John  E.  Roeser,  of  New  York  City,  for  appellants  Goldberger  and 
Dombrowsky. 

Moss,  Marcus  &  Wels,  of  New  York  City  (Isidor  Wels,  of  New 
York  Cit>-,  of  counsel,  and  Charles  A.  Strauss,  of  New  York  City,  on 
the  brief),  for  respondents. 

SMITH,  J.  For  the  purposes  of  this  discussion  it  is  necessary  to 
recite  the  relevant  provisions  of  the  will  in  question: 

"Second.  I  hereby  divide  my  property  and  estate,  real,  personal  and  mixed, 
into  two  parts  or  portions — the  first  consists  of  my  library  of  books,  pamphlets^ 
manuscripts,  autographs,  engravings  and  other  illustrations,  play  bills,  medals, 
coins  and  pictures — these  together  shall  constitute  the  Benno  Loewy  Library, 
and  shall,  for  all  time,  with  their  accessions  and  additions  hereinafter  provid- 
ed for,  be  kept  together  and  be  always  known  and  designated  by  that  name 
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and  kept  separate  and  apart  from  any  and  all  other  colLections  owned  or  con- 
trolled by  the  institution  which  may  obtain  the  same. 

"Third.  The  rest,  residue  and  remainder  of  my  property  and  estate  consists 
of  life  insurance,  the  premises  No.  22  West  88th  street,  in  the  borough  of  Man- 
hattan in  the  city  of  New  York,  and  my  collection  of  postage  and  a  few  revenue 
stamps,  proofs  and  essays,  bonds,  stocks  and  other  securities,  cash  in  bank, 
furniture  and  other  personal  property — this  I  hereby  designate  as  my  residuary 
estate. 

"Fourth.  I  direct  my  executors  hereinafter  named,  or  such  as  may  qualify, 
their  and  his  successor  and  successors,  to  sell,  at  public  or  private  sale,  for 
cash  or  on  secured  credit,  the  premises  No.  22  West  88th  street,  in  the  borough 
ot  Manhattan  in  the  dty  of  New  York,  and  to  give  good  and  sufficient  con- 
veyance of  the  same,  to  collect  my  life  insurance  and  to  sell  my  personal  prop- 
erty, other  than  th^t  embraced,  as  above,  in  the  Benno  Loewy  Library  and 
to  invest  and  from  time  to  time  reinvest  the  proceeds  thereof,  and  to  pay  the 
whole  of  the  net  income  to  my  beloved  wife,  Isabella  Loewy,  during  her  life, 
in  lieu  of  dower  and  all  other  claims  upon  my  estate. 

"Fifth.  I  direct  my  said  executors  to  enter  into  a  mutual  contract  with  the 
trustees  of  Cornell  University  at  Ithaca,  New  York,  under  whatever  corporate 
name  it  may  be  known  at  the  time,  by  which  the  Benno  Loewy  Library,  here- 
inbefore described,  is  turned  over  to  said  corporation  upon  the  following  con- 
ditions: 

"The  said  corporation  will  covenant  for  its^  and  its  successors  that  they 
will,  for  all  time,  carefully  care  for,  preserve  and  keep  together  and  separate 
from  all  other  collections  and  libraries  the  said  the  Benno  Loewy  Library; 
that  it  shall,  for  all  time,  be  known  and  distinguished  by  that  name ;  that  noth- 
ing therein  contained  or  which  may  at  any  time  be  required  out  of  the  income 
cf  my  ppsiduary  estate,  shall  ever  be  sold,  exchanged,  lent,  exhibited  or  con- 
sulted, except  in  the  building  in  which  said  'the  Benno  Loewy  Library'  is 
housed ;  that  said  corporation  will,  at  its  own  expense,  provide  the  necessary 
shelves  and  cases  for  the  proper  care  and  exhibition  of  the  same  in  a  suitable 
building,  pay  the  salaries  of  the  necessary  librarians,  custodians  and  other 
employees  and  that  it  will  invest  my  entire  residuary  estate  and  keep  the 
same  invested  in  such  approved  securities  in  which  guardians  and  trustees  un- 
der the  laws  of  the  state  of  its  iuporporation  are  permitted  to  invest  funds  and 
so  expend  the  whole  Income  in  the  purchase,  first,  of  books  and  other  library 
material  relating  to  the  state  and  Shakespeariana  (but  not  costumes) ;  second- 
ly, to  books  and  other  literary  material  relating  to  Free  Masonry  in  all  Ian* 
guages,  including  Masonic  Medals ;  third,  to  law  books  and  especially  works 
of  International  and  Constitutional  Law  and  comparative  jurisprudence  and 
the  continuation  of  the  several  series  of  reports,  to  keep  up  the  membership  in 
the  various  societies  of  which  I  am  a  member,  which  publish  proceedings  or 
other  volumes  such  as  the  Selden  Society,  American  Historical  Association, 
New  York  Historical  Society,  Lodge  Quatuor  Goronati,  Lodge  of  Research. 
Verein  Deutscber  Freimaurer,  etc. ;  and  the  surplus  to  continue  and  extend  my 
said  library  and  collections  on  the  lines  pursued  by  me,  but  no  part  of  such 
income  shall  be  used  to  pay  rent,  storage,  salaries  or  other  expenses  of  main* 
tenance.  Said  agreement  shall  further  provide  that  upon  the  death  of  my  said 
wife,  Isabella  Loewy,  the  entire,  rest,  residue  and  remainder  of  my  said  estate, 
shall  be  turned  over  to  said  corporation  as  a  personal  trust  fund  to  be  invested, 
held,  used  and  employed  solely  and  exclusively  for  the  uses  hereinbefore  sped- 
fled. 

'^Should  the  corporation  of  Cornell  University  be  unwilling  to  enter  into  the 
agreement  hereinbefore  specified,  then  my  said  executors  are  directed  to  enter 
into  such  agreement  with  the  corporation  owning  and  controlling  Johns  Hop> 
kins  University  situated  at  or  near  Baltimore,  Maryland,  and  if  this  corpora- 
tion also  refuses  to  enter  Into  such  contract,  then  I  direct  my  executors  to 
enter  into  such  contract  with  the  corporation  owning  and  controlling  Leland 
Stanford,  Jr.,  University  in  California,  by  whatever  name  it  may  be  known, 
and  if  all  three  of  said  corporations  refuse  to  enter  into  such  contract,  then  I 
direct  my  said  executors  to  enter  into  such  contract  with  some  other  educa- 
tional institution  having  a  permanent  corporate  existence  and  which  is  ex- 
clusively unsectarian  and  not  governed  by,  or  controlled  by  any  religion  or 
denomination  of  any  kind  whatever.  It  is  my  wish  that  neither  Columbia  Uni- 
versity in  the  City  of  New  York,  Harvard  University  at  Cambridge,  Massa- 
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chusetta,  nor  Yale  University  at  New  Haycn,  Connecticut,  stall  under  any 
draimstances,  become  benefidarles  under  this,  my  last  will  and  testament. 

'*Tlie  creation  and  perpetuation  of  tiie  fienno  Loewy  Library  has  been  the 
main  effort  of  my  life,  and  for  It  I  have  made  many  sacrifices,  and  n^  wife, 
Isabella  Loewy,  has  approved  of  my  plan  and  expressed  her  satisfaction  with 
the  provisions  hereby  made  for  her,  and  It  la  my  will,  and  I  hereby  direct  that 
If  she,  or  any  one  In  her  Interest  or  for  her,  should,  by  contest  of  this  will  or 
by  any  action  for  the  construction  thereof  by  whomsoever  brought  (which  In- 
cludes each  of  my  executors  and  every  successor  of  them  or  any  of  then») 
seek  to  destroy  or  Impair  or  evade  this  purpose  or  any  part  thereof,  then  and 
In  any  such  event  or  effort,  I  do  hereby  give,  bequeath  and  devise  to  my  said 
wife,  Isabella  Loewy,  her  right  of  dower  in  and  to  the  said  premises  22  West 
S8th  street  In  the  borough  of  Manhattan  In  the  city  of  New  York,  and  it  Is 
my  will  and  I  direct  that  she  shall  neither,  directly  or«  indirectly,  have  <»* 
receive  any  other  or  further  part  of  or  share  in  my  said  estate.  And  I  do  here- 
by give,  devise  and  bequeath  all  my  property  and  estate,  real,  personal  and 
mixed,  to  my  said  executors  hereinafter  named,  or  to  such  as  may  qualify  as 
such,  in  trust  nevertheless  for  the  uses,  intents  and  purposes  hereinbefore 
specified,  and  I  direct  that  none  of  them  shall  be  required  to  give  any  bond  as 
such  executors  and  trustees,  or  in  either  capacity ;  and  I  do  hereby  give  and 
grant  unto  my  said  executors  and  trustees  the  same  full  power  and  authority 
to  sell,  at  public  or  private  sale,  for  cash  or  on  secured  credit,  the  whole  of 
the  real  property  and  estate  of  which  I  may  die  seized  and  possessed  to  the 
same  full  extent  as  I  might  or  could  sell  the  same,  if  living  and  personally 
acting. 

"Sixth.  If  my  said  wife,  Isabella  Loewy,  should  survive  me  and  consent  t^ 
the  probate  of  this  my  last  will  and  testament,  I  do  hereby  authorize  and  di- 
rect my  said  executors,  until  the  income  received  from  the  Investments  of  my 
residuary  estate  shall  equal  at  least  three  thousand  dollars  per  year,  to  pay 
to  my  wife  the  sum  of  fifty  dollars  per  week  out  of  the  principal  thereof,  and 
to  that  end,  to  sell  such  securities  as  may  be  necessary  to  provide  funds 
therefpr.** 

The  said  will  was  admitted  to  probate  on  the  12th  day  of  December, 
1919.  The  executors  qualified  and  have  brought  this  action  to  con- 
strue the  will.  Xbe  widow  of  Benno  Loewy  claimed  upon  the  trial, 
and  here  claims,  first,  that  the  will  in  question  comes  within  the  con- 
demnation of  section  17  of  the  Decedent  Estate  Law  (Consol.  Laws, 
c.  13),  which  provides  that  no  person  having  a  wife  living  shall  by 
will  devise  and  bequeath — 

"to  any  benevolent,  charitable,  literary,  sdentiflc,  religious  or  missionary  so- 
ciety, association  or  corporation,  in  trust  or  otherwise,  more  than  one-half 
part  of  his  or  her  estate,  after  the  payment  of.  his  or  her  debts,  and  such  de- 
vise or  bequest  shall  be  valid  to  the  extent  of  one-half,  and  no  more." 

And,  also,  inasmuch  as  under  that  law  almost  the  entire  endowment 
fund  provided  for  the  keeping  up  of  this  library  has  failed,  that  the 
main  purpose  of  the  will  is  destroyed,  and  that  the  entire  provision  as 
to  the  bequest  to  Cornell  University  and  alternatively  to  other  col- 
leges, should  be  declared  null  and  void.  This  also  is  the  claim  made 
by  Ida  Goldberger  and  Max  Dombrowsky,  who  have  an  interest  in 
the  estate  as  to  which  the  decedent  died  intestate. 

The  contention  of  Cornell  University  and  of  the  Johns  Hopkins 
University,  as  legatees  under  the  same  provision  of  the  will,  is  that 
section  17  of  the  Decedent  Estate  Law  does  not  apply  to  a  college  or 
university,  and,  even  if  it  does  so  apply,  that  the  legacy  is  good  as 
to  one-half  of  the  estate. 
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[1]  We  agree  with  the  learned  justice  at  Special  Term  (116  Misc. 
Rep.  628,  191  N.  Y.  Supp.  38)  that  section  17  of  the  Decedent  Estate 
Law  contemplates  a  legacy  to  a  college  or  university.  A  college  or  uni- 
versity is  educational,  scientific,  and  charitaWe.  By  common  knowledge 
the  tuition  fees  paid  in  a  qniversity  are  a  small  part  only  of  the  expenses 
of  the  university.  Matter  of  Motes,  138  App.  EHv.  525,  123  N.  Y. 
Supp.  443;  Mt.  Hermon  Boys  School  v.  Gill,  145  Mass.  139,  13  N.  E. 
354;  Detroit  Home  &  Day  School  v.  City  of  Detroit,  76  Mich.  521,  43 
N.  W.  593,  6  L.  R.  A.  97;  Matter  of  MdDowell,  217  N.  Y.  454, 112  N. 
E.  177,  L.  R.  A.  1916E,  1246,  Ann.  Cas.  1917E,  853 ;  Dexter  v.  Presi- 
dent, etc.,  of  Harvard  College,  176  Mass.  192,  57  N.  E,  371 ;  Perin  v. 
Carey,  24  How.  (U.  S.)  465-506, 16  L.  Ed.  701 ;  Buttcrworth  v.  Keeler, 
219  N.  Y.  446,  114  N.  E.  803;  Parks  v.  Northwestern  University,  218 
111.  381,  75  N.  E.  991,  2  L.  R.  A.  (N.  S.)  556,  4  Ann.  Cas.  103 ;  Ameri- 
can Academy  of  Arts  &  Sciences  v.  Pres.,  etc.,  of  Harvard  College,  12 
Gray  (Mass.)  582.  See,  also.  Trustees  of  Amherst  College  v.  Ritch,  151 
N.  Y.  282,  45  N.  E.  876,  37  L.  R.  A.  305.  Neither  in  the  Amherst 
Case,  nor  in  tfie  case  of  Matter  of  Morgan,  56  Misc.  Rep.  235,  107  N. 
Y.  Supp.  393,  affirmed  127  App.  Div.  945,  Ul  N.  Y.  Supp.  1118,  and 
in  the  Court  of  Appeals,  194  N.  Y.  477,  87  N.  E.  677,  was  the  question 
necessarily  before  the  court.  In  the  Court  of  Appeals  the  Morgan  Case 
was  affirmed  upon  the  express  ground  that  the  l^;acy  did  not  exceed 
one-half  of  the  estate. 

[2]  It  is  not  contended  here  that  the  forfeitture  declared  in  the  will  to 
any  one  who  should  contest  the  wiU,  by  an  action  for  construction 
thereof,  forfeits  the  right  of  the  widow  to  make  this  contention.  It 
is  impossible  that  a  statute  made  for  the  benefit  of  a  widow  and  next 
of  kin  could  be  avoidable  by  any  such  provision  in  a  will. 

[J]  A  more  interesting  question  arises  under  the  contention  of  the 
widow  and  heirs  at  law  that  this  whole  legacy  fails  by  reason  of  the  fact 
that  the  endowment  in  large  part  has  failed  under  section  17  of  the  De- 
cedent Estate  Law,  The  property  left  by  Loewy  amounted  in  value 
approximately  to  $200,000.  The  library,  Shakespeariana,  Masonic 
literature,  and  other  parts  of  what  is  designated  in  the  will  as  the 
testator's  library,  amounted  in  value  approximately  to  about  $65,000. 
That  would  leave  only  about  $35,000,  instead  of  $135,000,  which  would 
pass  to  the  endowment  fund  to  keep  up  this  library.  That  this  is  a 
material  factor  in  this  will  would  appear  from  the  fact  alone  that  Cor- 
nell University  has  not  accepted  the  gift  of  the  library  under  the  con- 
struction of  the  will  given  by  the  Special  Term,  and  such  acceptance 
is  apparently  withheld  for  no  other  discernible  reason  than  to  ascer- 
tain whether  the  endowment  of  $135,000  provided  for  in  the  will  of 
the  testator  shall  accompany  the  gift  of  the  library  for  the  purpose  of 
purchasing  books  and  otherwise  maintaining  and  supplementing  the 
gift  of  the  library  itself.  Cornell  University  must  provide  shelter  for 
the  library  and  the  librarian.  The  library  must  be  kept  in  a  separate 
apartment.  Cornell  University  is  required  to  continue  subscriptions 
to  certain  periodicals. 

But  in  the  contract  to  be  made  by  Cornell  University,  which  is 
made  a  condition  of  the  gift  to  the  University,'  there  is  no  provision 
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that  Corndl  should  buy  additional  books  and  keep  up  the  library,  and 
it  would  seem  almost  incredible  that  the  testator  could  have  contem- 
plated the  establishment  of  this  peculiar  library  which  should  bear 
his  name,  if  the  endowment  which  he  provided  therefor  should  sub- 
stantially fail  by  reason  of  the  application  of  the  statute.  That  such 
was  in  the  mind  of  the  testator  was  evident  by  hi^  recital  that  his  wife 
had  consented  to  that  disposition  of  the  property.  But  the  evidence 
in  the  case  by  the  wife  herself  is  that  she  never  did  consent,  and  does 
not  now  consent,  either  to  this  g:ift  or  to  the  endowment  attempted  to 
be  provided  therefor.  With  the  substantial  failure  of  this  endowment. 
It  would  seem  that  the  purpose  of  the  testator  in  making  the  f^ft  was 
so  far  defeated  as  to  entirely  defeat  the  legacy  of  the  library  itself  to 
Cornell  University. 

If  Cornell  University  should  refuse  to  accept  the  library  without 
this  endowment,  and  to  make  the  contract  which  is  the  condition  of  the 
gift,  the  library  was  to  be  given  first  to  Johns  Hopkins  University, 
and  if  both  Cornell  University  and  Johns  Hopkins  University  should 
refuse  to  accept  the  gift  and  enter  into  the  contract  by  which  the  gift 
is  conditioned,  it  was  to  be  given  to  the  Leland  Stanford  University 
in  California  under  the  same  condition.  If  these  three  universities 
should  refuse  to  accept  the  gift  with  the  condition  attached,  it  was  to 
be  given  to  any  other  educational  institution  which  is  unsectarian,  with 
certain  exceptions  and  upon  the  same  conditions.  This  indefinite  pro- 
vision would  seem  further  to  indicate  a  doubt  in  the  mind  of  the  tes- 
tator that  either  of  these  three  universities  would  accept  the  library, 
even  with  the  endowment,  which  he  himself  contemplated  of  about 
$135,000,  and  would  seem  to  emphasize  the  fact  that  the  failure  of 
the  endowment  to  the  extent  of  $100,000  was  the  failure  of  a  material 
consideration  in  the  mind  of  the  testator,  which  can  well  be  construed 
as  a  subversion  of  his  purpose  in  the  giving  of  the  library  to  these  uni- 
versities. 

Upon  consideration  of  all  the  facts  shown  upon  the  record,  we  are 
of  opinion  that  the  failure  of  a^  substantial  part  of  this  endowment 
fund  was  so  far  material  to  the  bequest  as  to  render  it  unlikely  that 
the  bequest  would  have  been  made  had  such  failure  been  contemplated, 
and  therefore,  under  well-settled  rules  of  construction  of  wills,  the 
legacy  of  the  library  to  these  institutions  was  void. 

The  judgment  should  therefore  be  reversed,  with  costs,  and  a  final 
judgment  directed  in  accordance  with  this  opinion.  Settle  order  im 
notice.    All  concur. 
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(202  App.  Div.  220) 

TAMMIS  V.  PANAMA  R.  CO. 

(Supreme  Cbort,  Appellate  DlFislon,  Second  Department    June  29, 1922.) 

1.  Admiralty  ^s» 1 8— Torts  ocottrrlng  on  high  seas  or  navigabio  waters  are  within 

admiralty  jurisdiotlon. 

Every  species  of  tort  occurring,  whether  on  board  a  Tessel  or  not,  if  on 
the  high  aeas  or  navigable  waters,  Is  of  admiralty  cognizance. 

2.  Admiralty  ^=>2— 8tate  court  held  to  have  Jnrisdictloa  of  aotion  by  seamen 

against  employer  for  Injuries. 

Under  Const,  art.  3,  §  2,  snbd.  1,  extending  the  judicial  power  of  the 
United  States  to  all*  casee  of  admiralty  and  maritime  Jurisdiction,  and 
article  1,  |  8,  snbd.  18,  giving  Congress  power  to  malie  all  laws  necessary 
for  the  execution  of  the  powers  granted,  and  Judiciary  Act  1T89,  S  9, 
giving  exclusive  jurisdiction  in  admiralty  cases  to  the  District  Courts 
of  the  United  States,  saving  to  suitors  in  all  cases  the  right  of  the  com- 
mon-law remedy  where  the  common  law  is  competent  to  give  it,  the  effect 
of  Merchant  Marine  Act  1920,  t  33,  providing  that  a  seaman  suffering  in- 
jury may  at  his  election  sue  for  damages  at  law  under  such  an  action,  and 
that  in  such  an  action 'statutes  of  the  United  States  modifying  or  extend- 
ing the  common-law  right  or  remedy  in  cases  of  personal  injury  to  rail- 
way employees  shall  apply,  and  that  jurisdiction  in  such  actions  shall  be 
under  the  court  of  the  district  in  which  the  defendant's  employer  resides 
or  in  which  his  principal  office  is  located,  was  not  to  deprive  seamen  of 
the  right  to  sue  in  state  courts  in  actions  in  personam  to  recover  damages 
for  personal  injuries,  and  with  respect  to  them  the  privilege  saved  to 
suitors  by  the  act  of  1789  still  exists. 

Appeal  from  Supreme  Court,  Richmond  County. 

Action  by  August  Tammis  against  the  Panama  Railroad  Company. 
From  a  judgment  dismissing  the  action,  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

The  plaintiff  a  resident  of  Kichmond  county,  was  a  mariner,  a  ship's  car- 
penter on  the  defendant's  steamship  Cristobal.  The  defendant  is  a  domfHsUc 
corporation  having  its  principal  office  in  the  borough  of  Manhattan,  New 
York  county.  On  October  10,  1921,  while  the  steamship  on  a  voyage  from 
New  Yorlt  to  the  Canal  Zone,  was  lying  alongside  the  pier  at  Cristobal,  by 
direction  of  the  mate  he  was  "warming  up*'  a  windlass  on  the  deck  of  the 
ship  preparatory  to  its  use  in  shifting  the  vessel  to  another  pier.  The 
windlass  did  not  work  properly,  and  the  mate  told  him  to  go  below  to  as- 
certain what  the  trouble  was  with  the  engine  which  supplied  the  steam. 
While  plaintiff,  was  carrying  out  the  order,  the  engine  blew  up,  scalding 
and  otherwise  injuring  him.  He  alleges,  and  offered  evidence,  that  one  of 
the  cylinders  in  the  engine  was  defective  and  cracked,  .that  the  crack  had 
been  improperly  welded,  that  the  defect  had  existed  for  some  time,  and  that 
he  had  frequently  called  it  to  the  attention  of  his  superior  officers,  who 
insisted  that  it  was  safe  and  ordered  him  to  go  on  with  his  work.  He 
brought  this  action  to  recover  damages  for  his  Injuries,  charging  that  they 
were  due  to  the  negligence  of  the  defendant,  and  claiming  full  Indemnity 
because  he  alleged  the  defect  In  the  engine  rendered  the  vessel  unseaworthy. 
After  plaintiff  had  been  examined  and  cross-examined  concerning  the  acci* 
dent,  the  counsel  for  defendant  moved  for  a  dismissnl  of  the  action  upon 
the  ground  that  under  the  Merchant  Marine  Act  of  1020  (41  Stat.  1007,  S  3il, 
amending  Seamen's  Axrt  1915  [38  Stat  1185]  S  20  fU.  S.  Comp.  St.  (  8337aD 
jurisdiction  of  actions  by  seamen  to  recover  damages  for  injuries  received  in 
the  course  of  their  employment  was  exclusively  in  the  federal  courts.  Tbe 
learned  trial  justice  granted  the  motion,  and  the  plaintiff  appeals. 

Ar^cd  before  BLACKMAR,  P.  J.,  and  RICH,  KELLY,  JAYCOX, 
and  YOUNG,  JJ. 

^9For  otHer  cmw  im  fame  topic  ft  KET-NUMBBR  in  all  Kej^Numbertd  Digests  a  Tndezw 
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Silas  B.  Axtell,  of  New  York  City,  for  appellant 
Richard  Reid  Rogers,  of  New  York  City,  for  respondent 

KELLY,  J.  We  have  here  an  action  by  a  mariner,  one  of  the  crew 
of  a  vessel  of  the  United  States  engaged  m  commerce  and  navigation, 
to  recover  damages  from  the  shipowner,  his  employer,  for  injuries  re- 
ceived in  the  course  of  his  emplo3rment,  as  he  alleges:  (1)  Because  of 
the  negligence  of  the  shipowner;  (2)  because  of  the  unseaworthiness  af 
the  vessel. 

[1]  Every  species  of  tort,  however,  occurring,  and  whether  on  board 
a  vessel  or  not,  if  upon  the  high  seas  or  navigable  waters,  is  of  admiral- 
ty cognizance  (Adantic  Transport  Co.  v.  Imbrovek,  234  U.  S,  52-60,  34 
Sup.  Ct  733,  58  L.  Ed.  1208,  51  L.  R.  A.  [N.  S.]  1157),  and  article  3,  § 
2,  subd.  1,  of  the  Constitution  of  the  United  States,  extends  the  judicial 
power  of  the  United  States  to  all  cases  of  admiralty  and  maritime  ju- 
risdiction. Article  1,  §  8,  subd.  18,  gives  Congress  the  power  to  make 
all  laws  necessary  for  the  execution  of  the  powers  granted.  By  section 
9  of  the  Judiciary  Act  of  1789  (1  Stat  76,  77),  the  District  Courts  of 
the  United  States  were  ^ven  "exclusive  ori^nal  co^izance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  *  *  ♦  saving  to 
suitors,  in  all  cases,  the  right  of  a  common-law  remedy,  where  the  com- 
mon law  is  competent  to  give  it."  This  grant  was  continued  by  the 
United  States  Re\nsed  Statutes,  §§  563  and  711,  and  by  the  Judicial 
Code,  §§  24  and  256  (U.  S.  Comp.  St  §§  991, 1233).  Kennedy  v.  Cun- 
ard  Steamship  Co..  Ltd.,  197  App.  Div.  459,  464,  466,  189  N.  Y.  Supp. 
402.  On  June  5,  1920,  Congress  enacted  the  Merchant  Marine  Act  of 
1920  entitled  "An  act  to  provide  for  the  promotion  and  maintenance  of 
the  American  merchant  marine,  to  repeal  certain  emergency  legislation, 
and  provide  for  the  disposition,  regulation,  and  use  of  property  acquir- 
ed thereunder,  and  for  other  purposes"  (chapter  250,  41  Stat.  988),  and 
in  section  33  (page  1007)  amended  section  20  of  the  Seaman's  Act  (38. 
Stat  1185),  passed  March  4,  1915,  entitled  "An  act  to  promote  the  wel- 
fare of  American  seamen  in  the  merchant  marine  of  the  United  States; 
to  abolish  arrest  and  imprisonment  as  a  penalty  for  desertion  and  to 
secure  the  abrogation  of  treaty  provisions  in  relation  thereto;  and  to 
promote  safety  at  sea"  (38  Stat  1164,  c.  153),  as  follows: 

"Sec.  33.  That  section  20  ot  such  Act  of  March  4,  1915,  be,  and  Is,  amended 
to  read  as  follows: 

"  'Sec  20.  That  any  seaman  who  shaU  suffer  personal  Injury  In  the  course 
of  bis  employment  may,  at  his  election,  maintain  an  action  for  damages  at 
law,  with  the  right  of  trial  by  Jury,  and  in  such  action  all  statutes  of  the 
United  States  modifying  or  extending  the  common-law  right  or  remedy  In 
cases  of  personal  injury  to  railway  employees  shall  apply;  and  in  case  of 
the  death  of  any  seaman  as  a  result  of  any  such  personal  injury  the  per- 
sonal representative  of  such  seaman  may  maintain  an  action  for  damages 
'at  law  with  the  right  of  trial  by  Jury,  and  in  such  action  all  statutes  of  the 
tJnited  States  conferring  or  regulating  the  right  of  action  for  death  In  the 
case  of  railway  employees  shall  be  applicable.  Jurit^lActifm  if^  «vch  actfon« 
%ha}X  betrnder  the  court  of  the  district  ifn  MoMch  the  defendant  employer  r^ 
^ides  or  in  which  his  prinoipca  office  is  located**'  (Italics  mine.) 

it  is  contended  by  the  defendattt  employer  respondent. that  this  last 
.clause  in  section  33  of  the  Merchant  Marine  Adt  of  1$20  takes  such  an 
action  as  this,  brought  by  a  seaman  who  suffered  injury  in  the  course 
of  his  employment  out  of  the  saving  clause  in  the  Judiciary  Act  of 
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1789  as  continued  in  the  United  States  Revised  Statutes  and  Judicial 
Code,  supra,  and  thus  vests  exclusive  jurisdiction  in  the  District  Court 
of  the  United  States. 

Whatever  jurisdiction  the  state  courts  have  over  maritime  cases  de- 
pends upon  the  saving  clause  in  the  original  act  of  1789  continued  as 
above  indicated.  It  has  been  held  that  seamen  were  "suitors"  who  might 
avail  themselves  of  the  common-law  remedy  saved  by  the  Judiciary  Act 
of  1789.  Garciay  Leon  v.  Galceran,  78  U.  S.  ( 11  Wall.)  185,  20  L.  Ed. 
74;  Rounds  V.  Cloverport  Foundry,  237  U.  S.  303,  at  page  307,  35  Sup. 
Ct.  596,  59  L.  Ed.  966;  Leone  v.  Booth  Steamship  Co.,  232  N.  Y.  183, 
.133  N.  E.  439;  Keep  v.  White,  195  App.  Div.  736  (2nd  Dept.),  187 
N.  Y.  Supp.  736;  Kennedy  v,  Cunard  Steamship  Co.,  Ltd.,  197  App. 
Div.  459,  189  N.  Y.  Supp.  402.  But  the  right  of  a  seaman  to  recover 
damages  from  the  shipowner  was  limited  by  the  rules  peculiar  to  the 
sea  and  to  their  employment  (The  Osceola,  189  U.  S.  158,  23  Sup.  Ct 
483,  47  L.  Ed.  760),  and  the  damages  recoverable  were  limited  in  like 
manner.  They  were  met  with  the  fellow-servant  rule,  the  law  as  to 
assumption  of  risk,  and  except  in  cases  of  unseaworthiness  and  other 
plain  violations  of  a  fundamental  duty  of  the  shipmaster  towards  his 
crew,  they  could  not  recover  fuD  indemnity,  being  limited  to  loss  of 
:wrages,  cure  and  maintenance.  Keep  v.  White,  supra.  Congress 
sought  to  relieve  fhem  from  the  fellow-servant  rule  (Seaman's  Act 
March  4,  1915.  38  Stat.  1185,  §  20),  but  it  was  held  that  this  did  not 
remove  the  limitation  on  the  damages  to  be  recovered  in  the  ordinary 
action  for  negligence.  Chelentis  v.  Luckenbach  S.  S.  Co.,  247  U. 
S.  372,  38  Sup.  Ct.  501,  62  L.  Ed.  1171.  That  case  was  decided  by 
the  United  States  Supreme  Court  in  1918,  and  in  1920,  when  Congress 
took  up  the  readjustment  of  conditions  brought  about  by  the  World 
War  and  the  promotion  and  maintenance  of  the  American  Merchant 
Marine,  it  considered  the  rights  and  remedies  of  the  seamen  employed 
upon  American  vessels.  Seamen  as  distinguished  from  shore  em- 
ployees have  been  a  subject  of  solicitude  by  the  government  from  the 
earliest  days. 

"The  mariners  of  a  ship  are  commonly  said  to  be  wards  of  the  admiralty. 
Their  wages,  their  rights,  their  wrongs  and  injuries  have  always  been  a 
special  subject  of  the  admiralty  Jurisdiction."  Benedict,  Admiralty  (4th  £d.) 
il82. 

The  various  acts  of  Congress  for  their  protection  and  relief  from 
the  foundation  of  the  government  wer^  codified  and  compiled  and  re- 
vised in  the  Revised  Statutes  of  the  United  States,  title  53,  "Merchant 
Seamen,"  and  section  33  of  the  Merchant  Marine  Act  of  1920,  supra, 
is  an  amendment  of  other  acts  of  Congress  harking  back  to  sections 
4561  and  4581  of  the  United  States  Revised  Statutes,  part  of  chapter 
5  of  title  53,  entitled  "Protection  and  Relief*'  (U.  S.  Comp.  St.  §  8372). 
The  Seaman's  Act  of  March  4,  1915,  provided  (section  20  [U.  S. 
Comp.  St  §  8337a])  that,  in  any  suit  to  recover  damages  for  any  in- 
juries sustained  on  board  a  vessel  or  in  its  service,  seamen  having  com- 
mand should  not  be  held  to  be  fellow  servants  with  those  under  their 
authority.  As  we  have  seen,  the  Merchant  Marine  Act  of  1920  (section 
33)  extends  to  them  the  many  additional  rights  theretofore  granted 
by  Congress  to  interstate  railway  employees.  Employers*  Liability 
Act  of  April  22,  1908,  35  U.  S.  Stat,  at  Large,  65,  c.  149,  as  amend- 


Digitized  by 


Google 


590  195  NBW  YOBK  SUPPUSMONT  (Sup.  Ct. 

ed  April  5,  1910  (36  U.  S.  Stat,  at  Large,  291,  c.  143  [U.  S.  Comp. 
St.  §§  8657-8665]).  It  provides  that  a  seaman  who  suffers  injuries  in 
the  course  of  his  employment  may  at  his  election  maintain  an  action 
for  damages  at  law  with  the  right  of  trial  by  jury,  and  that  in  sudi  ac- 
tion the  extended  common-law  right  or  remedy  shall  apply,  and  in  case 
of  death  the  personal  representative  of  the  seaman  may  maintain  an 
action  for  damages  at  law  with  similar  right  of  trial  by  jury. 

At  the  time  tliis  statute  was  enacted  in  1920,  a  seaman  had,  in  addi- 
tion to  his  action  in  rem  in  the  admiralty  court,  "the  right  of  a  com- 
mon-law remedy,  where  the  common  law  is  competent  to  give  it," 
saved  to  suitors  in  the  original  Judiciary  Act  of  1789,  and  this  com- 
mon-law remedy  could  be  enforced  in  the  federal  courts  in  an  action  in 
personam  or  in  the  courts  of  the  state.  It  was  therefore  unnecessary 
for  Congress  in  1920  to  confer  jurisdiction  of  such  actions  on  the  fed- 
eral District  Court.  The  plain  intention  of  the  act  was  to  extend  to  the 
seamen  the  various  rights  and  immunities  enjoyed  by  other  employees 
engaged  in  interstate  commerce.  When  in  the  last  clause  of  section  33 
of  the  Merchant  Marine  Act  of  1920  Congress  said: 

"Jurisdiction  in  such  actions  shall  be  tinder  the  court  of  the  district  In 
which  the  defendant  employer  resides  or  hi  which  his  principal  office  Is 
located" 

— ^it  seems  to  me  that  this  was  a  regulation  providing  for  the  venue  of 
such  actions  when  brought  in  the  District  Court  of  the  United  States. 
And  as  this  case  is  to  be  sent  back  for  a  new  trial  it  may  be  that  this 
action  at  common  law  should  be  tried  in  the  first  jndicipl  district  of  the 
state,  which  is  the  district  in  which  the  principal  office  of  the  defendant 
is  located. 

[2]  It  is  contended  by  the  defendant  respondent  that  the  clause  quot- 
ed has  a  much  broader  and  more  drastic  effect ;  that,  in  benefiting  the 
seaman.  Congress  in  the  same  breath  took  from  him  the  right  enjoyed 
in  common  with  all  suitors  since  1789  to  enforce  his  common-law  rem- 
edy thus  extended  in  the  state  courts,  when  such  courts  were  compe- 
tent to  give  it.  The  power  and  duty  of  the  state  courts  to  exercise 
Jurisdiction  with  the  federal  court  in  cases  arising  under  the  Constitu- 
tion, laws,  and  treaties  of  the  United  States  has  been  declared  repeat- 
edly 

"The  fact  that  a  state  court  derives  its  existence  and  functions  from  the 
state  laws  is  no  reason  why  it  should  not  afford  relief,  because  it  is  subject 
also  to  the  laws  of  the  United  States,  and  is  just  as  much  bound  to  recog- 
nize these  as  operative  within  the  state  as  it  is  to  recognize  the  state  laws. 
The  two  together  form  one  system  of  Jurisprudence,  which  constitutes  the 
law  of  the  land  for  the  state,  and  the  courts  of  the  two  Jurisdictions  are  not 
foreign  to  each  other,  nor  to  be  treated  by  each  other  as  such,  but  as  courts 
of  the  same  country,  having  Jurisdiction  partly  different  and  partly  con- 
current"   Claflln  ▼.  Houseman,  Assignee,  93  U.  S.  130,  23  L.  Ed.  833. 

And  in  Teall  v.  Felton,  1  N.  Y.  537,  49  Am.  Dec.  352,  where  Teall, 
the  postmaster  at  Syracuse,  N.  Y.,  disputed  the  jurisdiction  of  the 
state  court  in  an  action  for  conversion  claiming  that  the  federal 
courts  had  exclusive  jurisdiction,  the  Court  of  Appeals  said : 

"If  the  plaintiff  In  error  be  right,  the  state  courts  have  been  wrons  ever 
since  the  adoption  of  the  Ck)nstituUon  of  the  United  States;  as  the  cases 
are  almost  without  number,  in  which  such  courts,. in  the  exercise  of  their 
ordinary,  original  and  rightful   Jurisdiction,  have  incidentally  taken   cog- 
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nizance  of  cases  arising  under  the  Gonstitutlont  the  laws,  and  treaties  of 
the  United  States.  1  Kent's  Ck>m.  395.  *  *  *  I  am  not  disposed  to  as- 
sume for  the  courts  of  this  state  the  exercise  of  powers,  concurrently  or 
otherwise,  clearly  taken  from  them  by  the  Constitution  of  the  United  States, 
nor  a  jurisdiction  in  aU  cases  that  may  grow  oat  of,  and  be  peculiar  to  that 
instrument;  but  I  think  that  to  divest  them  of  primitive  Jurisdiction,  or 
pre-existing  authority,  the  grant  of  power  to  the  federal  courts  should  be 
direct  and  exclusive,  and  the  exercise  of  it  by  the  state  courts  expressly  pro- 
hibited. This  was  the  construction  given  to  the  clauses  of  the  Constitution 
proTiding  for  the  organisation  of  the  federal  judiciary,  contemporaneous  with 
its  adoption,  both  by  the  national  XiCglslature  and  eminent  expounders  of  it 
Judiciary  Act  of  1789;  Federalist,  No.  82.** 

There  155  nothine  in  the  Merchant  Marine  Act  of  1920.  which  declares 
that  jurisdiction  of  the  seaman's  action  for  dama^ies  shall  he  exclusive- 
ly in  the  federal  courts.  When  Coneress  'ntended  to  vest  exclusive  iu- 
risdiction  of  maritime  actions  in  the  federal  courts  it  was  so  declared  ih 
unmistakaWe  lamniape.  In  this  identical  Merchant  Marine  Act  of  1%0 
f41  Stat.  1003,  §  30.  suhsec.  K).  known  as  the  Ship  Mortgage  Act,  1920," 
providing  for  the  foreclosure  of  a  preferred  mortgage  upon  vessel  prop- 
erty. Congress  said : 

"Ori^nal  jurisdiction  of  all  such  suits  is  granted  to  the  District  Ck)arts 
of  the  United  States  exclusively." 

In  People  v.  Welch,  141  N.  Y.  266,  36  N.  E.  328,  24  L.  R-  A.  117, 
38  Am.  St.  Rep.  788,  the  defendant  was  convicted  of  manslaughter  in 
the  second  degree  in  the  Court  of  General  Sessions  of  the  Peace,  New 
York  County.  He  was  a  licensed  pilot  in  charg-e  of  a  steam  tug  in  col- 
lision with  a  vacht  in  the  Hudson  river,  resulting  in  lo«;s  of  life.  Section 
5344,  U.  S.  Revised  Statutes  (U.  S.  Comp.  St.  §  10455),  then  provided 
that  a  pilot  or  other  person  employed  upon  a  steamboat  or  vessel,  by 
whose  misconduct,  negligence  or  inattention  to  duty  the  life  of  any  per- 
son should  be  destroyed,  should  be  deemed  guilty  of  manslauehter, 
"and,  upon  conviction  thereof  before  any  circuit  court  of  the  United 
States,  shall  be  sentenced,"  etc.  The  question  presented  upon  the  appeal 
was  as  to  the  jurisdiction  of  the  state  court,  the  defendant  claiming  that 
the  federal  courts  had  exclusive  jurisdiction.  Chief  Judge  Andrews, 
writing  for  the  court,  said  (at  page  273  of  141  N.  Y.,  at  page  330  of  36 
N.  E.  [24  L.  R.  A.  117,  38  Am.  St.  Rep.  688]) : 

'^But  it  Is  obvious  that  to  exclude  the  Jurisdiction  of  the  state  courts  over 
matters  within  their  ordinary  jurisdiction,  the  intention  of  Congress  to  ex- 
ercise this  power  should  be  distinctly  manifested  and  that  the  legislation 
relied  upon  to  deprive  the  state  courts  of  Jurisdiction  should  be  clear  and 
unambiguous.  There  can  be  no  presumption  that  state  authority  Is  excluded 
from  the  mere  fact  that  Congress  has  legislated.  There  must  be  express 
words  of  exclusion,  or  a  manifoRt  repugnancy  in  the  exercise  of  state  au- 
thority over  the  subject    See  Curtis  on  Const  I  121.** 

So  in  the  case  at  har  we  have  no  express  words  exclucUng  the  seaman 
suitor  from  the  benefit  of  the  saving  clause  in  the  Judiciary  Act  of  1789, 
and  no  declaration  that  lurisdiction  of  the  class  of  actions  shall  be  ex- 
clusively in  the  District  Coiirt  of  the  United  States.  And  there  is  noth- 
ing repugnant  in  the  exercise  of  state  authority  over  the  subiect  because 
the  seaman  is  granted  the  rights  ?»nd  rem^'dies  accorded  by  Congress  to 
interstate  n»i'way  employees,  and  the  rights  and  remedies  of  interstate 
railway  employees  are  constantly  before  the  state  courts  for  adjudica- 
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tion.  In  Second  Employers'  Liability  Cases  (223  U.  S.  1,  at  page  56,  32 
Sup.  Ct.  169,  at  page  177,  (56  L.  EA  327,  38  L.  R.  A.  [N.  S-J  44,  the 
court  said: 

''We  are  quite  unable  to  assent  to  the  view  that  the  eof oroemait  of  the 
rights  which  the  congressional  act  creates  was  originally  intended  to  be  re- 
stricted to  the  federal  courts.  The  act  contains  nothing  which  is  sngges- 
tive  of  such  a  restriction,  and  in  this  situation  the  intention  of  Congress  was 
reflected  by  the  provision  In  the  g^eral  jurisdictional  act,  That  the  Circuit 
Courts  of  the  United  States  shall  have  original  cognizance,  concurrent  icUh 
the  courts  of  tlie  several  states,  of  all  suits  of  a  dvU  nature,  at  ccmimon  law 
or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  Interest  and 
costs,  the  sum  or  valye  of  two  thousand  dollars,  and  arising  under  the  Con- 
sPitution  or  lau>s  of  the  United  States:  Act  Aug.  18,  1888,  25  Stat.  4S3,  c 
806,  i  1;  Bobb  v.  ConnoUy,  111  U.  S.  624,  637;  United  Statto  v.  Barnes,  222 
U.  S.  513.  This  Is  emphasized  by  the  amendment  ingrafted  upon  the  orig* 
Inal  act  In  1910,  to  the  effecti  that  'the  Jurisdiction  of  the  courts  of  the 
United  States  imder  this  act  shall  be  concurrent  toith  that  of  the  courts  of 
the  several  states,  and  no  case  arising  under  this  act  and  brought  In  any 
iBtate  court  of  competent  Jurisdiction  shall  be  removed  to  any  coort  of  the 
United  States.'  The  a^oodment,  as  appears  by  lti|  language,  instead  of 
granting  Jurisdiction  to  the  state  courts,  presupposes  that  they  already  pos- 
sessed It" 

In  Plaquemines  Fruit  Co.  v.  Henderson,  170  U.  S.  511,  at  page  517, 
18  Sup.  Ct.  685,  at  page  688  (42  L.  Ed.  1126),  the  Supreme  Court  of 
the  United  States,  through  Mr.  Justice  Harlan,  in  a  very  learned  and 
mteresting  opinion,  discussed  the  concurrent  jurisdiction  of  state  courts 
with  the  federal  tribunals  and  said : 

"If  It  was  Intended  to  withdraw  from  the  state  authority  to  determine, 
by  its  \9\cT\  courts  all  cases  and  controversies  to  which  the  Judicial  power  of 
the  United  States  was  extended,  and  of  which  Jurisdiction  was  not  given  to  tbe 
national  courts  exclusively,  such  a  purpose  would  have  been  manifested  by 
clear  language.  Nothing  more  was  done  by  the  Constitution  than  to  extend 
the  Judicial  power  of  the  United  States  to  specified  cases  and  controversies, 
leaving  to  Congress  to  determine  whether  the  courts  to  be  established  by  it 
from  time  to  time  should  be  given  exclusive  cognizance  of  such  cases  or 
controversies,  or  should  only  exercise  Jurisdiction  concurrent  wltii  the  covts 
of  the  several  states." 

I  reach  the  conclusion,  therefore;  that  Conpfress  bv  section  33  of  the 
Merchant  Marine  Act  of  June  5, 1920,  did  not  intend  to  deprive  seamen 
of  the  ri>ht  to  resort  to  the  state  courts  in  an  action  in  personam  to  re- 
cover damages  for  personal  injuries  and  that  with  respect  to  seamen 
this  privilege  saved  to  suitors  by  section  9  of  the  Judiciary  Act  of  1789 
still  exists. 

I  regret  that  I  am  unable  to  agree  with  the  conclusions  of  the  learned 
trial  justice  or  with  the  decision  of  the  learned  justices  in  Nox  v. 
United  States  Ship.  Board  E.  Fleet  Corp.  (Sup.)  193  N.  Y.  Supp.  340 
(Trial  Term,  N.  Y.  County),  and  Prieto  v.  United  States  Shipping 
Board  Emergency  Fleet  Corp.,  117  Misc.  Rep.  703,  193  N.  Y.  Supp. 
242  (Special  Term,  Kings  County),  but  I  thmk  we  should  not  deny  the 
jurisdiction  of  the  state  courts  upon  the  argument  of  an  alleged  repeal 
by  implication  of  the  express  grant  of  jurisdiction  in  the  Judiciary  Act 
of  1789.  I  think  we  should  adhere  to  the  principle  declared  by  Chief 
Judge  Andrews  in  People  v.  Welch,  supra,  that — 

''There  mnst  be  express  words  of  exclusion,  or  a  manifest  repugnancy  in 
tbe  exercise  of  state  authority  over  the  subject** 
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I  find  no  words  of  exclusion,  there  is  no  repugnancy  because  the  iden- 
tical federal  Employers'  Liability  Act  referred  to  in  section  33  of  the 
Merchant  Marine  Act  of  1920  is  enforced  in  the  state  courts  by  express 
provision  of  the  Rnployers'  Liability  Act.  I  think  we  should  not  di- 
vest ourselves  of  jurisdiction  exercised  since  the  government  was 
founded  by  reason  of  the  language  of  the  last  clause  in  section  33  of  the 
Merchant  Marine  Act  of  1920. 

The  judgment  should  be  reversed  on  the  law,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event    All  concur. 


(202  App.  Dlv.  108) 

!■  rt  NUCCICyS  WILL. 

NUCCIO  (DOMENICO)  st  al.  v.  O'CONNOR. 

(Sopreine  Court.  AppeUate  Division,  Third  Department    July  6,  1022.) 

1.  Ctiattal  mortpages  «s»292(l)^Mortgaaor't  effortt  to  caro  for  proporty  hoM 

Immatorlal  on  Issuo  of  Intoourlty. 

In  action  for  wrongful  iale  of  peroonal  property  imder  inaeoority  olanao 
in  chattel  mortgage,  evidence  that  plaintiffs  worked  hard  and  tried  to  do 
the  best  they  could  in  caring  for  the  property  was  Immaterial. 

2.  Trial  «=9t05(l)^lncompotoiit  ovldeaco  not  exduded,  unless  objected  to. 

Incompetent  eridence  cannot  be  excluded,  if  not  objected  to. 

3.  Chattel  HiortjiagM  «s»292( I)— Burden  of  proving  mortaageo's  bad  faith  In  tell. 

lag  property  It  on  mortgagors. 

In  action  for  alleged  wrongful  sale  of  personal  property  under  insecu- 
rity clause  in  chattel  mortgage,  the  burden  of  proving  defendant's  bad 
faith  in  seizing  and  selling  the  property  was  on  plaintiffs. 

4.  Chattel  mortages  €s>292(l>-*Pindittg  that  mortgagoehad  no  oooaslon  to  doom 

soonrity  nnsafo  held  against  weight  of  evidence. 

In  action  for  wrongful  sale  of  personal  property  under  insecurity  clause 
in  chattel  mortgage,  finding  that  defendant  had  no  occasion  to  deem 
security  unsafe  held  against  weight  of  evidence. 

5.  Vendor  and  pnrohaser  «s>l9l>*No  eviotlon  by  foroolosure,  where  mortgagee 

had  reason  to  deem  security  unsafe. 

No  eviction  from  a  farm  resulted  from  foreclosure  of  a  chattel  mort- 
gage on  personal  property  thereon  pursuant  to  insecurity  clause,  where 
mortgagee,  who  was  vendor  of  the  farm,  had  reason  to  deem  his  security 
unsafe  by  reason  of  mortgagors'  failure  to  properly  care  for  the  property. 

6.  Vendor  and  purchaser  ^=9350^Flnding  of  eviction  from  really  by  vendor's  or- 

der to  vacate  held  against  weight  of  evidence. 

In  purchasers'  action  for  eviction  by  vendor,  a  finding  that  defendant 
ordered  plaintiffs  off  the  land  held  against  the  weight  of  the  evidence. 

Appeal  from  Trial  and  Special  Term. 

Action  by  Nuccio  Croce  and  others  against  Thomas  O'Connor. 
Judgment  for  plaintiffs, -and  defendant  appeals.  Reversed,  and  new 
trial  granted* 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

E.  H.  O'Connor,  of  Sherburne  (H.  C.  Stratton,  of  Oxford,  of  coun- 
sel), for  appellant. 

Capecelatro  &  De  Rosa  (Harry  M.  Garvey,  of  Utica,  pf  counsel), 
for  respondents. 
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KILEY,  J.  This  action  was  brought  against  defendant  for  an  al- 
leged wrongful  sale  of  personal  property  under  a  chattel  mortgage, 
and  for  an  eviction  from  rell  property  by  reason  thereof.  The  facts 
briefly  are  these: 

On  the  11th  day  of  December,  1918,  the  plaintiffs  entered  into  a  writ- 
ten agreement  with  the  defendant,  in  and  by  which  they  agreed  to  buy 
defendant's  farm  of  160  acres  for  $12,250,  $1,500  of  the  purchase 
price  to  be  paid  down,  the  balance  at  $/S  per  month,  during  the  year 
1919,  omitting  the  month  of  January,  and  on  January  1,  1920,  $1,000 
was  to  be  paid,  and  $250  on  each  1st  day  of  January  thereafter.  It 
will  be  seen  there  was  but  $1,500  paid  down.  With  the  sale  of  tho 
real  estate  ^nd  by  the  same  instrument  was  sold  a  large  quantity  of 
personal  property,  23  cows,  5  horses,  wagons,  sleighs,  drags,  and  mow- 
ing machines,  and  reaper,  and  all  other  tools  and  machinery  necessary 
to  carry  on  successfully  a  large  farm.  The  contract  provides  that, 
when  the  purchase  price  is  paid  down  to  $6,000,  the  defendant  shall 
give  to  plaintiffs  a  good  and  sufficient  deed,  and  the  premises  should 
be  free  of  all  incumbrance.  As  collateral  security  for  the  payment  of 
the  sums  in  and  by  the  contract  covenanted  to  be  paid,  until  such  time 
as  the  purchase  price  should  be  reduced  as  aforesaid,  it  was  provided 
that  plaintiffs  should  give  a  chattel  mortgage  on  the  personal  property 
conveyed,  which  was  done. 

I  am  aware  that  one  of  the  original  grantees  to  said  contract  has 
died,  and  that  his  executrix  has  been  made  a  party  plaintiff.  I  am 
treating  the  plaintiffs  as  the  original  parties  to  the  contract  as  a  matter 
of  convenience.  The  chattel  mortgage,  which  without  question,  wa«^ 
duly  executed,  delivered,  and  filed,  and  contained  this  clause : 

"And  in  case  the  said  Thomas  O'Connor,  or  h:s  assigns,  shall  at  any  time 
deem  himself  or  said  property,  debt,  or  security  unsafe,  it  shall  be  lawful  for 
him  to  take  possession  of  said  property,  and  to  sell  the  same  at  public  or  pri- 
vate sale  previous  to  the  time  mentioned  for  the  payment  of  said  debt,  ap- 
plying the  proceeds  as  aforesaid,  after  deducting  all  expenses  for  the  sale  and 
keeping  of  said  property." 

The  respondents  contend  that  the  appellant  had  no  occasion  to  "deem 
himself  or  said  property,  debt,  or  security  unsafe."  The  determination 
of  this  question  will  be  decisive  of  this  appeal.  In  that  connection  it  is 
proper  to  recall  that  only  one  witness,  one  of  the  plaintiffs,  was  called 
on  the  main  question  for  the  plaintiffs.  In  view  of  the  findings,  it  is 
also  necessary  to  seek  in  the  record  what  was  the  condition  of  this  per- 
sonal property  and  the  real  estate,  when  both  were  turned  over  to  the 
plaintiffs  in  December,  1918,  and  the  condition  as  time  went  on  down  to 
October  11,  1920,  when  said  property  was  sold  under  defendant's  chat- 
tel mortgage. 

[1]  The  complaint  does  not  question  the  good  faith  of  the  transac- 
tion in  the  sale  to  plaintiffs  of  all  of  the  property  included  in  the  con- 
tract, nor  is  it  claimed  in  the  complaint  that  they  did  not  get  all  of  it 
as  set  forth  in  the  contract.  The  farm  was  a  good,  productive  farm; 
buildings  were  house,  hay  and  cow  bam,  and  horse  bam,  henhouse,  ice- 
house, milkhouse,  and  silo.  All  of  the  buildings  were  painted  new  and 
the  house  newly  papered  inside  the  year  before  the  farm  was  taken  over 
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by  the  plaintiffs.  There  were  23  milch  cows  and  a  buH,  purchased  by 
the  defendant  the  year  before  he  sold  to  plaintiffs,  at  from  $125  to  $170 
a  head,  five  horses,  a  new  mowing  machine,  a  reaper  and  binder  that 
had  been  used  but  two  years,  a  disk  harrow  in  good  condition,  a  new 
spring-tooth  harrow,  horse  rake,  open  buggy,  top  buggy,  two-seated 
'wagon,  two  plows,  two  cultivators,  bobsled,  light  pair  of  bobs,  cutter, 
two  sets  double  harness,  light  single  harness,  one  heavy  lumber  wagon, 
hay  rack,  milk  wagon,  grain  drill,  com  planter,  wheelbarrow,  milk 
cans,  pails,  shovels,  hoes,  and  forks.  The  plaintiffs  testified  that  all  of 
this  personal  property  was  turned  over  to  them  in  December,  1918, 
when  they  went  into  possession  of  the  farm.  The  cow  bam  was  equip- 
ped with  15  Curtis  patent  stanchions.  These  plaintiffs  had  examined 
all  of  this  property,  including  the  personal  property,  before  purchasing, 
and  had  sought  advice  outside  of  defendant  with  reference  to  it  and 
to  running  the  same  as  a  farm.  Much  evidence,  of  a  wholesale  nature, 
was  given  by  the  plaintiffs  that  they  worked  hard  and  tried  to  do  the 
best  they  could  Such  evidence  is  not  material  here,  on  the  question 
at  issue. 

[2]  Much  incompetent  evidence  was  offered  and  received.  The 
court  could  not  exclude  it,  as  it  was  not  objected  to.  One  pair  of  the 
horses  were  worth  $600,  the  other  pair  $400,  and  a  single  horse  14  years 
old,  for  which  defendant  paid  $60.  Defendant's  last  month's  milk 
check  before  he  turned  the  farm  over  to  the  plaintiffs,  that  would  be 
November,  1918,  was  $485,  and  the  previous  checks  run  about  the 
same.  It  will  be  noted  that  defendant  did  not  receive  the  milk  checks ; 
they  were  payable  to  and  received  by  plaintiffs,  so  that  his  monthly 
pa3nnents  were  but  a  small  portion  of  what  should  have  been  received 
for  milk.  Defendant  kept  watch  of  his  security,  as  he  had  a  right  to 
do.  He  saw  the  stanchions  torn  out  of  the  cow  bam;  he  saw  the  silo 
tumbling  down  and  the  staves  disappearing ;  he  saw  the  ipowing  ma- 
chine broken  and  left  out  in  the  field ;  all  of  the  large  machinery  left 
out  in  the  fields,  exposed  to  the  weather ;  the  small  tools  disappearing. 
A  buggy  for  which  he  paid  $100,  and  had  ridden  only  twice  himself, 
was  a  wreck,  wheels  broken.  At  the  house  window  lights  and  the 
sashes  were  being  broken  out,  and  plaster  coming  off  the  walls.  It  was 
provided  in  the  chattel  mortgage  that  the  cows  should  be  kept  good  in 
number  and  kind. 

Defendant  went  to  the  bam  before  he  took  possession  of  the  property 
under  his  chattel  mortgage,  and  before  he  expressed  any  intention  to 
do  so,  and  found  calves  and  heifers  sold.  They  were  not  covered  by 
the  chattel  mortgage,  but  good  husbandry  would  have  suggested  keeping 
them  to  replace  cows  that  were  growing  older.  He  found  only  17  of 
the  original  23  cows  left.  That  they  were  poor  and  ill-cared  for  is  fair- 
ly inferable  from  the  evidence.  Defendant  leamed  that  the  horses 
were  being  driven  nights ;  they  had  become  thin  in  flesh,  and  a  horse 
out  of  one  of  the  teams  had  broken  its  leg.  This,  however,  was  about 
or  after  defendant  had  served  notice  of  his  intention  to  act  under  his 
mortgage ;  but  it  reflects  the  care  that  this  property,  concededly  neces- 
sary to  the  security  of  plaintiffs'  debt,  was  receiving.  The  cutter  and 
bobs  were  gone,  milk  wagon  had  disappeared,  and  all  of  the  small 
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tools  and  implements,  formerly  used  by  defendant  and  turned  over  to 
plaintiffs,  were  not  to  be  found.  The  fifth  horse  had  been  sold  by  the 
plaintiffs  before  the  foreclosure  of  the  mortgage. 

Under  these  conditions  the  trial  court  found  that  defendant  acted 
unreasonably  and  with  bad  faith  in  electing  to  act  tmder  the  safety 
clause  in  his  mortgage.  This  holding  is  based  on  the  ruling  .found  in 
Hawver  v.  Bell,  46  N.  Y.  St.  Rep.  447,  19  N.  Y.  Supp.  612,^  affirmed 
in  141  N.  Y.  140,  36  N.  E.  6,  and  Hyer  v.  Sutton,  59  Hun.  40,  12  N. 
Y.  Supp.  378.  The  history  of  the  evidence  appearii^  in  the  opinions 
in  these  cases  is  meager  and  fragmentary,  and  involved  other  ques- 
tions than  those  presented  here,  and  does  not  help  us  on  the  question  of 
the  weight  of  evidence.  In  Allen  v.  Vose,  34  Hun,  57,  this  question  is 
very  fully  discussed. , 

[3,  4]  The  burden  of  proof  of  bad  faith  was  on  the  parties  alleging 
it,  the  plaintiffs  in  this  action.  Stage  v.  Van  Leuven,  77  App.  Div.  646, 
78  N.  Y.  Supp.  960.  Plaintiffs  did  not  meet  that  burden  in  this  case. 
The  manner  in  which  the  sale  was  conducted  is  not  assailed.  There 
was  a  large  attendance,  an  auctioneer  was  employed,  and  the  bidding 
was  open.  As  before  stated,  much  of  the  property  had  disappeared; 
only  17  of  the  original  23  cows  were  there.  Defendant  bought  but  a 
small  portion  of  the  property — ^3  or  4  cows — and  on  this  open  sale  the 
property  sold  only  brought  about  $1,300.  Can  there  be  any  question  but 
what  defendant  did  have  reason  to  deem  his  security  unsafe?  I  can- 
not conceive  of  a  cleaner  case  where  a  mortgagee  could  properly  and 
legally  deem  himself  unsafe.  The  finding  of  the  trial  court,  to  the  con- 
trary is  against  the  weight  of  the  evidence. 

[5,  6]  I  might  stop  here,  were  it  not  for  the  finding  of  the  court  that 
eyiction  resulted  from  this  foreclosure,  and  from  the  further  fact  that 
defendant  ordered  plaintiffs  off  the  farm.  The  first  finding  falls 
with  the  fall  of  the  reason  based  upon  the  foreclosure  in  bad  faith 
The  evidence  as  to  the  finding  that  defendant  ordered  the  plaintiffs 
to  vacate  the  premises  was  given  by  one  witness,  one  of  the  plaintiffs. 
It  was  to  the  following  effect :  That  on  the  day  of  the  sale  some  of  the 
cows  ate  some  of  the  cabbages ;  that  the  witness  came  to  where  the  de- 
fendant was,  and  told  him  the  cows  were  in  the  cabbage;  and  that 
defendant  replied,  "Get  to  hell  out  of  here.'*  Defendant  denies  it,  and 
again  the  plaintiffs  had  the  burden  of  proof,  and  the  finding  is  ag^i'nst 
the  weight  of  evidence.  I  am  at  a  loss  to  find  wherfe  plaintiffs  would, 
in  any  event,  be  entitled  to  the  large  verdict  awarded  them  by  the  court. 
The  evidence  is  that  this  field  of  cabbage  was  not  fenced:  the  fence 
was  down.  Defendant  did  not  have  it,  his  three  or  four  cows  did  not 
eat  it,  yet  he  is  charged  with  it,  and  so  with  the  com.  One  witness 
swore  he  cut  part  of  this  com  for  the  plaintiffs,  and  that  they  had  it ; 
defendant  did  not  have  it,  yet  he  is  charged  a  large  sum  for  it.  Plain- 
tiffs dug  the  potatoes,  took  away  the  crops,  so  far  as  defendant  knows 
after  the  sale.  He  did  not  take  possession  or  control  until  the  fore  part 
of  May,  1921. 

1  R^)orted  In  full  <n  tfae  New  York  Supplement;  reported  as  a  memorandum 
decision  without  opinion  Jn  M  fiun,  630. 
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Patilt  is  found  with  defendant  because  he  did  not  buy  the  property 
in  at  a  higher  price  than  it  brought.  He  was  not  obliged  to  do  so.  Un- 
der the  circumstances  as  shown  by  the  evidence,  the  phuntiffs  aban- 
doned this  farm,  and  the  defendant  was  not  liable  ais  for  ejectment. 
Judgment  reversed,  and  a  new  trial  granted,  with  costs. 

Judgment  reversed  on  law  and  facts,  and  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.  The  court  disaoproves  of 
findings  of  fact  numbered  6,  9,  10,  11,  12,  14,  15,  16,  17,  18,  19,  20, 
21,  22,  23,  24,  25,  26,  28,  29,  30,  31,  32,  33,  and  34,  and  conclusions  of 
law  numbered  1,  2,  3, 4,  5,  and  6.   AH  concur. 


(U9  Misc.  Bep.  87) 

B.  FORMAN  CO.  v.  FORMAN  MFQ.  CO^  Inc. 

(Sapreme  CJourt,  Special  Term,  Monroe  Oonnty.    July  7,  1922.) 

f,  Trade-mark8  and  trade-names  and  uafair  competition  ^s»73(2)— Injunotlon 
against  usa  of  name  similar  to  tliat  of  plaintiff  by  a  oompeting  business  held 
proper. 

Wliere  plaintilf,  engaged  in  retail  trade  of  far  and  fur-trimmed  arti- 
cles, liad  spent  much  m<mey  in  adTertising  under  tlie  name  of  the  B. 
Forman  Co.,  and  defendant  was  about  to  engage  in  the  same  class  of 
trade  in  a  location  near  plaintiff,  and  used  a  sign  similar  to  that  of  plain- 
tiff, such  as  to  mislead  customers,  and  used  a  trade-name,  Forman  Mfg. 
Co.,  Inc.,  although  the  name  used  by  defendant  was  that  of  its  principal 
stockholder  and  the  name  under  which  it  was  incorporated,  the  use  of  the 
name  was  properly  enjoined. 

2.  Trade-marks  and  trado«names  and  unfair  competition  C=>73(2)— Use  of  own 
name  by  owner  of  a  business,  even  to  detriment  of  another,  will  not  be  en- 
Joined,  If  no  deceit  it  practiced. 

A  person  will  not  be  restrained  from  usipg  his  own  name  in  his  busi- 
ness, eyen  though  its  use  is  to  the  detriment  of  a  previously  established 
l>usinees,  if  the  use  is  an  honest  one,  without  deception  intended  to  be- 
tray the  confidence  of  customers  that  are  dealing  with  the  better  known 
and  more  fully  trusted  competitor;  but  this  does  not  apply  to  the  same 
extent  if  invoked  to  shield  the  use  of  a  corporate  name  of  which  an  in- 
dividual name  is  a  part 

Action  by  the  B.  Forman  Company  against  the  Forman  Manufactur- 
ing Company,  Inc.  On  an  order  to  show  cause  why  a  temporary  in- 
jtmction  in  favor  of  plaintilf  should  not  be  continued  during  pendency 
of  an  action.    Motion  granted,  and  injunction  continued. 

Eugene  M.  Strouss,  of  Rochester,  for  plaintiff. 
Erwin  R.  Shutt,  of  Rochester,  for  defendant. 

STEPHENS,  J.  [1]  In  the  order  requiring  the  defendant  to  show 
cause  at  Special  Term,  the  defendant  was  restrained  until  the  hearing 
and  determination  of  the  motion  from  using  any  sign,  or  advertising 
by  sign  or  otherwise,  that  it  is  about  to  engage  in  business  on  Clinton 
Avenue  South,  in  the  city  of  Rochester,  N.  Y.,  in  the  immediate  vicinity 
of  plaintiff's  store,  and  from  opening  a  business  under  any  name,  of 
which  the  name  "Forman"  is  a  part,  at  that  location.  The  application 
is  to  continue  the  injunction  until  the  issues  are  tried  on  the  merits. 

<^Vor  other  ease*  tee  eame  topic  A  KBT-NUMBBR  lit  all  Key-Numbered  Digests  A  Indezee 
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The  plaintiff  was  incorporated  in  the  year  1912,  and  since  that  time 
has  been  engaged  in  the  business  of  selling,  at  retail,  women's  apparel, 
including  furs  and  fur-trimmed  articles,  at  46  Clinton  Avenue  South, 
in  the  city  of  Rochester,  N.  Y.  It  occupies  a  three-story  building,  hav- 
ing a  f  rontlage  that  combines  street  numbers  46  to  50,  inclusive.  The 
location  is  at  the  center  of  the  business  district.  It  has  advertised  ex- 
tensively during  the  years,  not  only  in  the  local  newspapers,  but  also 
by  circularizing.  In  its  advertising  it  has  featured  the  word  "For- 
man's,"  and  has  used  such  display  phrases  as  "Forman  Fur  Shop," 
"The  Forman  August  Sale  of  Furs,"  'The  First  Forman  Sale  of  Furs," 
and  "Announcing  a  New  Forman  Shop."  In  all  of  its  advertising  the 
name  "B.  Forman  Co."  appears.  It  has  become,  therefore,  a  well- 
established  and  widely  known  business,  and  has  created  a  valuable 
good  will. 

The  defendant,  on  or  about  May  22,  1922,  caused  to  be  placed  upon 
the  front  of  the  building.  No.  64  Clinton  Avenue  South,  approximately 
75  feet  distant  from  the  plaintiff's  location  and  upon  the  same  side  of 
the  street,  a  canvass  sign,  extending  across  the  front  of  the  store,  con- 
sisting of  four  lines : 

"Wait  and  save  60%" 

"After  alterations  are  completed" 

"Forman  Mfg.  Co.  Inc.  Furs" 

••WUl  be  located  here  on  or  about  July  1st.** 

In  the  third  above  indicated  line  the  words  "Forman,"  "Co.,"  and 
"Furs'*  are  in  large  letters,  while  "Mfg."  and  "Inc."  are  quite  incon- 
spicuous. It  is  the  use  of  this  sign  and  the  establishing  of  a  business 
under  such  name,  or  any  other  in  which  the  name  "Forman"  is  a  part, 
that  the  plaintiff  seeks  to  enjoin. 

The  defendant  is  a  corporation,  organized  under  the  laws  of  the 
state  of  New  York.  It  is  not  correctly  named  in  the  title  to  the  ac- 
tion. The  certificate  of  incorporation  was  filed  in  the  office  of  the  sec- 
retary of  state  April  20,  1922,  and  its  corporate  name  is  "Forman  Mfg. 
Co.,  Inc."  Its  corporate  purpose,  among  other  things,  briefly  sum- 
marized, is  stated  to  be  making  and  dealing  in  furs,  skins,  and  fur 
garments  of  all  kinds,  wearing  apparel  of  every  kind  and  description, 
both  at  wholesale  and  retail ;  to  open  stores  for  the  sale  at  retail  and 
wholesale  of  furs,  skins,  fur  garments,  and  other  wearing  apparel.  The 
principal  office  is  located  in  the  city  of  New  York,  and  the  post  ofEce 
addresses  of  its  directors  are  in  that  city.  One  of  the  incorporators, 
who  is  also  named  as  a  director,  is  Bernard  Forman.  The  said  Forman 
is  the  president  and  treasurer  and  principal  stockholder  of  the  defend- 
ant corporation. 

The  defendant  claims  the  unrestricted  right  to  use  its  corporate  name 
in  its  business.  Plaintiff  contests  this  alleged  right  on  the  ground  of 
the  confusion  that  will  result  on  the  part  of  the  purchasing  public  by 
reason  of  the  use  of  a  name  so  nearly  like  its  own.  It  submits  evidence 
that  a  belief  that  the  new  store  is  to  be  a  branch  of  its  own  has  al- 
ready arisen,  in  that  several  inquiries  have  been  made  with  reference  to 
the  new  venture,  on  the  supposition  that  it  is  to  be  a  part  of  the  plain- 
tiff's business.    Not  only  upon  this  ground  is  the  plaintiff  seeking  pro- 
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tection  against  its  intrusive  neighbor,  but  it  alleges  facts  tending  to  sup- 
port its  claim  that  the  defendant  is  inspired  by  the  definite  conscious 
purpose  to  profit  wrongfully  by  locating  in  such  close  proximity  to  its 
place  of  business. 

[2]  .The  principles  of  law  governing  our  inquiry  have  been  authori- 
tatively settled  and  may  be  succinctly  stated:  One  may  use  his  own 
name  in  his  business,  even  though  such  use  is  to  the  detriment  of  a 
business  previously  established.  This  rule,  however,  cannot  be  invoked 
to  shield  to  the  same  extent  the  use  of  a  corporate  name  of  which  an  in- 
dividual name  is  a  part.  In  either  case  the  use  must  be  an  honest  use, 
without  any  artifice  or  deception  intoided  or  calculated  to  betray  the 
confidence  of  customers  that  they  are  dealing  with  the  better  known 
and  more  fdlly  trusted  competitor.  Meneely  et  al.  v.  Meneely  et  al., 
62  N.  Y.  427,  20  Am.  Rep.  489;  Chas.  S.  Higgins  Co.  v.  Higgins  Soap 
Co.,  144  N.  Y.  462,  39  N.  E.  490,  27  L.  R.  A.  42,  43  Am.  St.  Rep.  769 ; 
Worid's  Dispensary  Medical  Ass'n  v.  Pierce,  203  N.  Y.  419,  96  N.  E. 
738;  De  Long  et  al.  v.  De  Long  Hook  &  Eye  Co.,  89  Hun,  399,  35  N. 
Y.  Supp.  509;  Stephen  Merritt  Burial  &  Cremation  Co.  v.  Stephen 
Merritt  Co.,  155  App.  Div.  565,  140  N.  Y.  Supp.  895,  modified  214  N. 
Y.  676,  108  N.  E.  1108;  Schinasi  v.  Schinasi,  169  App.  Div.  887,  155 
N.  Y.  Supp.  867;  Romeike,  Inc.,  v.  Romeike  &  Co.,  Inc.,  179  App.  Div. 
712,  167  N.  Y.  Supp.  235,  affirmed  227  N.  Y.  561,  124  N.  E.  898; 
Lucille,  Limited,  New  York  &  Paris  v.  Lucille  Schrier,  191  App.  Div. 
567.  181  N.  Y.  Supp.  694. 

In  Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.,  above  cited,  the  court 
laid  down  the  rule  and  afterward  restated  it  in  Corning  Glass  Works 
v.  Coming  Cut  Glass  Co.,  197  N.  Y.  173,  90  N.  E.  449,  that— 

"Whether  the  court  will  Interfere  In  a  particular  case  must  depend  upon 
circumstances:  The  Identity  or  similarity  of  the  names;  the  Identity  of  the 
business  of  the  respective  corporations ;  how  far  the  name  is  a  true  di»»crlp- 
tion  of  the  kind  and  quality  of  the  articles  manufactured  or  the  business 
carried  on;  the  extent  of  the  confusion  which  may  be  created  or  appre- 
hended, and  other  circumstances  which  might  Justly  Influence  the  judgment 
of  the  Judge  in  granting  or  withholding  the  remedy." 

By  the  application  of  this  rule  the  plaintiff  in  the  former  case  was 
held  to  be  entitled  to  injunctive  relief  while  it  was  denied  to  the  plain- 
tiff in  the  latter. 

In  the  circumstances  under  scrutiny  we  have  a  close  similarity  of 
names,  though  neither  is  descriptive  of  the  kind  of  business  carried  on. 
The  defendant  appeals  to  the  same  class  of  customers  which  the  plain- 
tiff seeks  to  reach,  and  thus  the  factor  of  the  identity  of  business  is 
•supplied ;  and  it  is  quite  evident  that  there  is  just  ground  to  apprehend 
the  resultant  of  a  large  measure  of  confusion  to  the  purchasing  public. 

The  circumstances,  other  than  those  mentioned,  which  might  justly 
influence  the  judgment  in  granting  or  withholding  a  remedy,  remain 
to  be  considered.  The  word  "Forman,"  in  defendant's  title,  is  pre- 
sumably derived  from  one  of  its  incorporators,  Bernard  Forman.  If 
this  given  individual  name  be  abbreviated  to  the  initial  "B,"  the  names 
of  the  president  and  treasurer  of  each  corporation  become  identicaL 
The  given  name  of  this  officer  of  the  plaintiff  is  "Benjamin." 
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Mr.  Forman,  of  the  defendant,  in  his  first  affidavit  presented  on  this 
motion,  describes  himself  as  "S.  Ben  Forman/'  and  in  the  later  ones  as 
"Samuel  B.  Forman."  There  is  a  minimum  of  differentiation,  too,  in 
the  corporate  names.  The  long .  distinctive  word  "Manufacturing," 
in  defendant's  name,  is  shortened  to  "Mfg." ;  the  word  "Compainy"  to 
"Co."  In  the  sign  displayed  by  the  defendant,  the  already  diminutive 
"Mfg."  lurks  between  the  dominant  words  "Forman"  and  "Co/* 

In  one  of  his  affidavits  Mr.  Forman,  of  the  defendant  company,  states 
that  some  months  ago  he  "started  to  engage  in  operating  a  chain  of 
fur  stores  throughout  the  state  of  New  York,"  and  he  then  details 
sbme  efforts  to  find  places  to  open  stores  in  Albany  and  Syracuse,  The 
fact  is,  however,  that  the  location  in  Rochester  is  the  first  that  has 
been  accomplished. 

In  addition  to  these  indicia  of  an  unworthy  desigp  on  the  part  of  the 
defendant's  chief  officer,  the  plaintiff  argues  that  his  unfavorable  busi- 
ness career  in  connection  with  other  corporations  that  he  has  formed 
gives  color  to  the  presence  of  such  a  design.  The  defendant  obiects 
to  the  affidavits  used  by  the  plaintiff  to  support  the  ailment  These 
affidavits  are,  however,  negligible,  in  view  of  the  supplemental  affidavit 
of  Samuel  B.  Forman,  which  more  fully  descril)es  his  commercial  ac- 
tivities than  his  original  statement. 

The  said  Mr.  Forman  seeks  to  fortify  his  claim  of  acting  in  good 
faith  and  with  the  best  of  intentions  by  letters  and  affidavits  from 
^  members  of  business  houses  in  the  city  of  New  York  with  whom  he 
has  dealt,  certifying  to  his  responsibility  and  business  integrity.  These 
credentials  are  of  a  high  order;  but  the  plaintiff  counters,  with  an 
affidavit  made  by  the  plaintiff's  vice  president,  presenting  commercial 
reports  relating  to  many  of  these  sponsors  that  tends  in  a  degree  to  de- 
preciate the  value  of  the  character  testimony. 

Reference  has  been  made  above  to  a  distinction  in  one's  right  to  use 
his  name  in  his  individual  business  and  to  use  it  in  a  corporate  name. 
Hiis  distinction  has  been  both  recognized  and  declared  not  to  exist. 
Schinasi  v.  Schinasi,  169  App.  Div.  887,  155  N.  Y.  Supp.  867;  Howe 
Scale  Co.  of  1886  v.  Wyckoff,  Seamans  &  Benedict,  198  U.  S.  118,  25 
Sup.  C'  609,  49  L.  Ed.  972.  But  all  agree,  I  think,  that  similarity  in 
corporate  names  is  to  be  considered  in  its  bearing  upon  the  honesty  of 
the  purpose  of  their  use.  To  guard  against  confusion  in  this  respect, 
section  6  of  the  General  Corporation  Law  (Consol.  Laws,  c.  23),  ior- 
bids  the  filing  of  a  certificate  of  incorporation  of  a  proposed  corpora- 
tion having  a  name  so  nearly  resembling  an  existing  one  as  to  be  cal- 
culated to  deceive. 

If  each  act  characterizing  the  defendant's  conduct  be  detached  from 
all  the  others,  it  might  not  be  condemned.  Its  corporate  name  may  be 
lawfully  chosen.  It,  of  course,  can  deal  in  fur  garments ;  its  principal 
officer  may  assume  a  name  identical  with  the  plaintiff's  responsible 
head ;  it  may  or  may  not  command  general  confidence  in  its  financial 
resources ;  it  may  put  up  a  sign  of  the  kind  it  put  up ;  its  promoter  may 
have  met  with  repeated  business  reverses — ^and  yet  its  right  to  operate 
would  not  be  restricted,  except  as  it  has  elected  to  launch  its  avowed  en- 
terprise shoulder  to  shoulder  with  the  plaintiff's  establishment  Ball 
v.  Broadway  Bazaar,  194  N.  Y.  429,  435,  87  N.  E.  674.    This  culminat- 
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ing  act,  in  connection  with  the  others,  is  consonant  neither  with  busi- 
ness ethics  nor  with  equitable  principles  of  which  courts  take  cogni- 
zance. Even  if  intentional  bad  faith  do  not  furnish  the  motive  for  the 
defendant's  behavior,  we  find  the  equivalent  of  it,  measured  by  injuri- 
ous consequences  to  the  plaintiif ,  in  an  unusual  series  of  coincidences. 

The  motion  is  granted,  and  the  injunction  continued.  The  prelimi- 
nary restraining  order  contains  phrases  appropriate  only  to  a  natural 
person.  These  should  be  eliminated  from  the  order  to  be  entered  here- 
on. Upon  the  settlement  of  the  order,  to  be  had  on  two  days' -notice,  the 
defendant  may  apply  for  increased  security  to  be  given  by  plaintiff. 

Ordered  accordingly. 


{202  App.  Dlv.  189) 

BURNE  V.  VAN  RAALTE  CO.,  Ine. 

(Supreme  Ckmrt,  AppeUate  DlylaioB,  nrst  Department    July  14»  1922.) 

1.  Sales  «=»89— Delivery  to  buyer  ef  whole  order,  notwlthttudfno  strike^  held 

seflloieiit  eoMtdermtion  for  aflreement  for  advanee  In  price  paid. 

Where  a  sale  contract  contained  a  strike  clause,  and  dne  to  a  strike  the 
cost  of  production  advahced,  on  the  seller's  claiming  the  right  to  a  release 
as  to  50  per  cent,  of  the  contract  if  the  buyer  did  not  pay  a  15  per  cent 
advance  on  the  price  of  future  shipments,  an  agreement  of  the  buyer  to 
pay  eudi  advance  had  a  sufficient  consideration  in  the  seller's  promise  to 
deliver  the  whole  order,  instead  of  so  much  as  the  seller  could  have  been 
called  on  to  deliver  in  view  of  the  reduced  production  on  account  of  the 
strike,  and  in  the  promise  to  ship  the  entire  balance  in  full  at  the  earliest 
possible  date. 

2.  Sales  ^=:»35,  51— Promise  to  pay  advanoe  In  prioe  of  goods  bought  held  not  re- 

snit  of  ooenrfoa;  eontraot  held  ratified  by  buyer. 

Where  a  sale  contract  contained  a  strike  clause,  and  a  strike  catised  an 
increase  in  the  cost  of  production,  on  the  seller's  threatening  to  claim  a 
release  as  to  50  per  cent  of  the  contract,  unless  the  buyer  would  pay  an 
advance  in  price  on  future  shipments,  an  agreement  by  the  buyer  to  pay 
such  advance  was  not  the  result  of  coercion,  and,  furthermore,  the  fact 
that  he  paid  after  the  goods  were  delivered,  without  protest,  and  waited 
nearly  a  year  before  making  any  protest,  or  asserting  a  right  to  recover 
such  payments  as  coerced,  constituted  ratification  and  confirmation  of  the 
agreement 

S.  Payment  «=»82(l)— Made  with  full  knowledge  of  existing  facts,  and  without 
protest,  cannot  be  reoovered. 

Where  a  payment  is  voluntarily  made,  with  full  knowledge  of  existing 
facts,  and  without  any  protest  on  the  part  of  the  party  paying,  the  pay- 
ment eannot  be  recovered. 

Submission  of  controversy  on  an  agreed  statement  of  facts  under 
Code  Civ.  Proc.  §  1279,  by  Richard  C.  Burne  against  the  Van  Raalte 
Company,  Inc.    Judgment  directed  for  defendant. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWTJNG, 
SMITH,  and  GREENBAUM,  JJ. 

Caller  &  Kraushaar,  of  New  York  City  (Meyer  Krausha^r,  of  New 
York  City,  of  counsel,  and  Emanuel  Celler,  of  New  York  City,  on  the 
brief),  for  plaintiflE. 

Bennett  &  Wattenberg,  of  New  York  City  (A.  M.  Wattenberg,  of 
New  York  City,  of  counsel),  for  defendant. 
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DOWLING,  J.  On  or  about  July  30,  1919,  plaintiff,  who  was  a  jib- 
ber in  gloves,  entered  into  a  written  contract  with  the  Clark  Textile 
Company,  defendant's  predecessor,  for  the  manufacture  and  sale  by  the 
Clark  Company  to  plaintiff  of  2,037  dozen  silk  gloves  and  18  sets  of 
samples  of  8  numbers,  each  set  containing  various  colors  as  therein 
specified,  amounting  to  2,244  dozen  in  all,  to  be  delivered  in  March, 
April,  and  May,  1^0,  all  or  any  part  earlier,  if  possible.  The  terms 
were  8  per  cent,  discount  for  cash  the  15th  of  the  month  following  the 
month  of  delivery.  The  contract  contained  the  following  printed  pro- 
vision : 

"All  orders  accepted  subject  to  release  in  case  of  Inability  to  fill  In  conse- 
quence of  fire,  strikes,  accident,  government  orders,  or  other  cause.  In  case  of 
only  partial  delivery,  such  delivery  should  be  paid  for  by  customer." 

"Should  any  duty  or  tax  be  imposed  by  the  United  States  on  raw  silk,  or 
tax  on  manufactured  gloves,  prices  on  this  order  are  subject  to  revision."    > 

"This  order  not  subject  to  cancellation  in  whole  or  part,  unless  by  mataal 
consent" 

Thereafter  a  strike  occurred  in  the  plant  of  the  Clark  Company, 
which  lasted  19^/^  weeks,  and  on  or  about  December  1,  1919,  defend- 
ant acquired  the  manufacturing  plant  of  the  Clark  Company  and  took 
over  the  contract  in  question,  assumed  performance  of  the  same,  and 
thereafter  entered  upon  the  performance  thereof  and  delivered  680 
dozen  gloves  to  plaintiff  pursuant  thereto.  On  January  6,  1920,  plain- 
tiff sent  to  defendant  a  letter,  asking  the  latter  to  let  him  know  by  re- 
turn mail  what  part  of  the  order  was  in  work  and  when  it  expected 
to  deliver  the  same,  and  requested  that  defendant  hurry  up  all  mousquc- 
taire  gloves  and  the  two-clasp  milanese.  To  this  defendant  replied  that 
its  mill  advised  it  that  the  order  was  placed  for  shipment  during  Feb- 
ruary, March,  and  April,  and  that,  of  the  2,244  dozen  placed,  680 
dozen  already  had  gone  forward,  and  said : 

"They  have  taken  note  that  you  require  all  of  the  mousquetaire  and  two- 
clasp  gloves  as  quickly  as  possible,  but  the  fact  is  that,  due  to  the  19  weeks' 
strike,  we  will  hardly  be  in  a  position  to  anticipate  the  deliveries  as  booked; 
in  fact,  it  is  a  question  of  whether  we  will  be  in  a  position  to  deliver  accord- 
ing to  the  delivery  dates  as  marked.  We  assure  you,  however,  that  everything 
is  being  done  to  make  shipment." 

Thereafter,  on  January  15,  1920,  defendant  wrote  plaintiff  as  fol- 
lows: 

"We  regret  to  have  to  advise  you  that,  since  our  letter  of  recent  date,  In 
which  we  advised  you  that  every  effort  would  be  made  to  complete  orders,  a 
recapitulation  of  the  orders  due  the  different  accounts  has  shown  us  a  terrific 
loss,  were  an  adjustment  of  price  not  to  be  made. 

"Notwithstanding  the  fact  that  all  of  these  orders  were  accepted  with  t 
strike  clause,  which  provided  for  a  release  of  the  orders  in  the  event  of  a 
strike,  we  had  contemplated  doing  our  very  best  to  All  the  orders.  -We  find, 
however,  that  the  final  adjustment  of  the  strike,  which  lasted  for  20  weeks, 
has  brought  the  costs  up  so  that  it  is  necessary  for  us  to  do  one  of  two  things: 
We  will  either  deliver  50  per  cent,  of  your  order  now  placed  with  us.  and 
consider  it  as  a  complete  execution,  or  deliver  your  entire  order  at  a  flat  ad- 
vance of  15  per  cent. 

"We  assure  you  that,  even  were  you  to  accept  this  advance.  It  would  not 
offset  the  loss  that  we  will  have  to  assume  In  manufacturing  these  goods. 
Before  making  further  shipments,  however,  we  will  thank  you  to  advise  us 
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wbetber  yon  prefer  the  flat  advance  of  15  i»er  cent  on  yonr  entire  balance  of 
the  order,  or  th«  delivery  of  50  per  cent  of  the  goods  now  due  you." 

Prior  to  the  receipt  of  this  letter  plaintiflf  had  resold  the  gloves  un- 
der contract  to  many  of  his  customers,  and  could  not  obtain  gloves 
elsewhere  within  sufficient  time  to  comply  with  his  obligation  to  them, 
and  at  that  time  and  for  some  time  thereafter  the  market  price  of  the 
gloves  was  far  in  excess  of  the  contract  price,  and  in  excess  of  the 
15  per  cent,  increase  demanded  by  defendant. 

On  January  16,  192(T,  plaintiff  called  at  the  office  of  defendant  and 
saw  Mr.  Casin,  one  of  its  directors.  Plaintiff  at  that  time  said  in  sub- 
stance that  he  had  sold  tlie  gloves,  and  had  to  have  the  gloves  to  fill  his 
orders,  and  could  not  obtain  the  gloves  elsewhere  on  such  short  notice, 
and  would  therefore  have  to  pay  the  increased  prices  demanded  by 
defendant.  Mr.  Casin  then  prepared  and  submitted  to  plaintiff  for 
signature,  and  plaintiff  signed,  a  paper  containing  the  following  agree- 
ment: 

"Van  Raalte  Co. — Gentlemen:  In  consideration  of  your  walvinsr  your  ri^t 
to  cancel  my  order,  and  your  promise  to  ship  entire  balance  In  full  at  earUest 
PMsil»le  dates,  I  accept  terms  of  yonr  letter  of  January  15,  1921,  and  a^ree  to 
pay  yon  flat  advance  of  15  per  cent.  Richard  G.  Bume." 

Thereafter,  from  time  to  time,  between  January  20  and  July  14, 
1920,  defendant  delivered  to  plaintiff  the  balance  of  the  gloves  called 
for  by  the  original  contract,  more  than  three-quarters  thereof  being 
delivered  before  May  30th.  All  these  gloves  were  received  by  plain- 
tiff, and  except  for  a  few  small  items  were  accepted  and  retained  by 
him.  Without  demur  or  protest,  plaintiff  paid  for  these  shipments 
within  the  respective  terms  of  credit,  in  each  instance  receiving  the 
discount  of  8  per  cent.  Although  the  last  delivery  was  made  July 
14,  1920,  it  was  not  until  April  1,  1921,  that  plaintiff,  through  his  at- 
tomey,  made  the  claim  that  the  exaction  of  the  15  per  cent,  increase 
on  the  price  of  the  gloves  was  wholly  unauthorized  and  illegal,  and 
could  be  recovered.  In  response  to  this  letter,  defendant's  attorney 
advised  plaintiff's  attorney  that  in  their  opinion  there  was  no  merit  to 
the  claim.  The  15  per  cent,  advance  which  plaintiff  paid  on  the  mer- 
chandise amounted  to  the  sum  of  $1,915.88,  and  the  controversy  sub- 
mitted for  decision  is  whether  or  not,  upon  the  foregoing  facts,  plain- 
tiff is  entitled  to  the  return  of  that  sum,  with  interest. 

[1]  It  IS  to  be  noted  that,  although  the  contract  between  the  parties 
provided  that  it  was  subject  to  release-  in  case  of  inability  to  fill  the 
order  in  consequence  of  strikes,  the  defendant  never  exercised  its  right 
thereunder,  nor  did  it  ever  claim  that  it  was  unable  to  fill  the  order  be- 
cause of  the  1914  weeks'  strike.  What  it  did  claim  was  that  the  str?k* 
had  increased  the  cost  of  production  to  the  point  where  it  was  unable  to 
deliver  the  goods  without  a  loss  to  it.^  Of  course,  if  plaintiff  had  re- 
fused to  accede  to  defendant's  proposition,  it  was  still  within  its  r.s^ht 
to  claim,  if  such  were  the  fact,  that  it  was  unable  because  of  the  strike 
to  produce  sufficient  goods  to  meet  its  orders,  in  which  case  it  could 
have  delivered  so  much  thereof  as  it  was  possible  for  it  to  produce, 
and  plaintiff  would  have  been  obliged  to  pay  for  the  amount  delivered 
under  the  terms  of  the  contract.    Of  this  there  is  a  hint  in  the  defend- 
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ant's  letter,  in  which  it  advised  plaintiff  of  the  options  which  it  gives 
him ;  that  is,  either  it  will  deliver  50  per  cent,  of  the  order  and  con- 
sider it  as  a  complete  execution,  or  deliver  the  entire  order  at  a  flat 
advance  of  15  per  cent.  Treating  the  correspondence  between  the  par- 
ties as  an  indication  that  defendant  was  prepared,  if  plaintiff  did  not 
make  some  compromise  with  it,  to  exercise  its  rights  under  the  con- 
tract, and  to  claim  a  release  therefrom  in  part,  at  least,  then  there  was 
a  consideration  for  plaintiff's  agreement  to  pay  the  advance  price, 
first,  in  the  promise  to  deliver  the  whole  order,  instead  of  so  much 
thereof  as  defendant  could  have  been  called  upon  to  deliver,  m  view 
of  the  reduced  production  due  to  the  strike ;  tod,  second,  in  the  prom- 
ise to  ship  the  entire  balance  in  full  at  the  earliest  possible  date. 

[2]  Plaintiff's  chief  contention  is  that  the  overpa3maent  of  IS  per 
cent,  made  by  it  was  made  under  a  species  of  coercion  and  was  not  a 
voluntary  payment.  In  reply  to  this  it  is  sufficient  to  say  that,  if  plain- 
tiff was  under  no  obligation,  under  his  theory  of  the^  contract,  to  make 
the  payment  in  question,  but  had  the  right  to  insist  upon  full  per- 
formance thereof  at  the  agreed  price  for  the  gloves,  then  he  had  a  full 
and  adequate  remedy  by  an  action  for  damages  for  breach  of  contract 
against  the  defendant.  There  is  no  suggestion  that  the  defendant  is 
not  amply  responsible  to  respond  in  any  damages  which  plaintiff  might 
have  claimed  by  reason  of  the  breach,  nor  is  there  any  suggestion  that 
duress  existed  in  the  way  of  compulsion  by  reason  of  immediate  neces- 
sity for  avoiding  consequences  for  which  no  other  means  of  relief  were 
available.  Kamenitsky  v.  Corcoran,  177  App.  Div.  605,  164  N.  Y. 
Supp.  297.  Furthermore,  if  plaintiff  claimed  that  he  was  compelled  to 
make  the  new  contract  for  the  increased  price  by  reason  of  duress,  -t 
was  his  duty  to  act  promptly  in  repudiating  the  agreement,  and  his 
subsequent  acts  thereunder  would  be  sufficient  to  constitute  ratification 
and  confirmation,  Abelman  v.  IndelH  &  Conforti  Co.,  170  App.  Div. 
740,  156  N.  Y.  Supp.  401.  In  the  present  case  plaintiff  not  oiJy  made 
payments  for  each  invoice  as  they  became  due  under  the  terms  of  the 
contract,  receiving  the  discount  thereon  for  cash,  but  he  waited  nearly 
a  year  before  making  any  protest  or  asserting  his  rights  in  the  premises. 

[3]  Furthermore,  not  only  did  the  plaintiff  make  the  contract  for 
the  increased  price  of  the  goods  without  any  protest  Upon  his  part, 
but  each  payment  made  by  him  was  voluntarily  made,  without  any  pro- 
test or  any. suggestion  that  the  payments  were  being  unlawfully  ex- 
acted. Where  a  payment  is  voluntarily  made,  with  full  knowledge  of 
existing  facts,  and  without  any  protest  whatever  upon  the  part  of  the 
party  paying,  such  payments  cannot  be  recovered  back,  Kamenitsky 
V.  Corcoran,  supra ;  Consolidated  Fruit  Jar  Co.  v.  Wisner,  103  App. 
Div.  453,  93  N.  Y.  Supp.  128;  Kienle  v.  Fred  Gretsch  Realty  Co.,  133 
App.  Div.  395,  117  N.  Y,  Supp.  500. 

Judgment  is  therefore  directed  in  favor  of  defendant,  but,  under  the 
terms  of  the  stipulation,  without  costs.  Settle  order  on  notice.  All 
concur. 
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I  iHF      IV.  wu;         HOPKINS  V.  HOPKINS  et  ll. 

(Supreme  Court,  Appelate  Dirision,  Fourth  Department    June  30,  1922.) 

1.  Adoption  «s>2l— Rlgiitt  of  aoxt  of  kin  are  determinod  by  law  at  time  of  dn- 

ctdent's  death. 

The  rights  of  an  adopted  child  as  heir  of  her  foster  father's  brother  are 
to  be  determined  by  Domestic  Relations  Law,  re-enactinf?  Laws  of  1896, 
c  272. 1  Oi,  which  was  in  force  at  the  time  of  intestate's  death. 

2.  Adoption  «3>2 1— Adopted  diHd  It  not  heir  of  footer  father't  brother. 

Though  an  adopted  child  inherits  from  a  foster  parent  the  same  as  a 
natural  child,  she  is  not  to  be  regarded  as  heir  at  law  or  next  of  kin  of 
a  brother  of  her  deceased  foster  father. 

Clark  and  Hubbs,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Ontario  County. 

Partition  by  Sarah  A.  Hopkins  against  Charles  H.  Hopkins,  indi- 
vidually and  as  administrator  of  Harrison  L.  Hopkins,  deceased,  and 
others.  From  an  interlocutory  judgement  (190  N.  Y.  Supp.  796),  ad- 
judging that  plaintiff  was  an  heir  at  law  and  next  of  kin  of  Harrison 
L.  Hopkins,  deceased,  and  as  such  heir  at  law  entitled  to  an  undivid- 
ed one-twelfth  of  the  leal  estate  soug^ht  to  be  partitioned,  defendants 
appeal.    Reversed,  and  complaint  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS.  JJ. 

Hosmer  H.  Thompson,  of  Lima  (John  Colm%y,  of  Canandaigua,  of 
counsel),  for  appellants. 

James  O.  Sebring,  of  Coming,  for  respondent. 

KRUSE,  P.  J.  On  October  27,  1899,  Benjamin  W.  Hopkins  and 
his  wife  adopted  the  plaintiff.  In  1910  Benjamin  W.  Hopkins  died 
intestate,  leaving  no  descendants  other  than  the  adopted  daughter.  On 
March  4,  1920,  Harrison  L.  Hopkins,  a  brother  of  Benjamin  W.  Hop- 
kins, died  intestate,  leaving  him  surviving  a  brother  and  a  sister,  his 
only  blood  relatives,  heirs  at  law,  and  next  of  kin.  The  adopted 
daughter  of  Benjamin  brings  this  action  to  partition  certain  lands  in 
which  the  said  Harrison  had  an  undivided  one-fourth  interest  at  the 
time  of  his  death,  claiming  she  is  an  heir  of  Harrison.  The  learned 
trial  court  so  held,  and  directed  judgment  accordingly. 

In  1873  the  Legislature  passed  an  act  to  legalize  the  adoption  of 
minor  children.  It  provided  that  a  foster  parent  and  an  adopted  child 
should  sustain  the  legal  relation  toward  each  other  of  parent  and 
child,  and  have  all  the  rights  and  be  subject  to  all  the  duties  of  that  re- 
lation except  the  right  of  inheritance.  Laws  1873,  c*  830,  §  10.  In 
1887  this  statute  was  amended  by  striking  out  the  exception  as  to 
the  right  of  inheritance,  specifically  including  such  right  of  inherit- 
ance, and  declaring  that — 

''The  heirs  and  next  of  kin  of  the  child  so  adopted  shall  be  the  same  as 
if  the  said  child  was  the  legitimate  child  of  the  persons  so  adopting  [making 
certain  exceptions  haying  no  relation  to  the  question  here],  and  in  case  of 
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the  death  of  the  person  so  adopted  the  person  so  adopUng  as  abo?e  pro- 
vided shall,  for  the  purpose  of  inheritance,  sustain  the  relation  of  parent 
to  the  person  so  adopted."    Laws  1887,  c.  703. 

[1]  The  provisions  of  this  statute  were  revised  and  incorporated 
in  the  Domestic  Relations  Law.  Gen.  I^aws,  c.  48  (Laws  1896,  c.  272) 
art.  6,  as  amended;  Consol.  LAws,  c  14  (Laws  1909,  c.  19)  art.  7,  as 
amended.  And  that  act,  in  declaring  the  effect  of  such  adoption  and 
defining  the  rights  of  the  foster  parent  and  adopted  child,  includes  the 
"right  of  inheritance  from  each  other,"  and  provides  that  "such  right 
of  inheritance  extends  to  the  heirs  and  next  of  kin  of  the  minor/'  and 
declares  that  "such  heirs  and  next  of  kin  shall  be  the  same  as  if  he 
were  the  legitimate  child  of  the  person  adopting"  (Gen.  Laws,  c.  48 
[Laws  1896,  c.  272]  §  64,  as  amended  by  Laws  1897,  c.  4()8),  and  is 
now  contained  in  the  last  revision  of  the  Domestic  Relations  Law. 
Laws  1909,  c.  19  (Consol.  Laws,  c.  14)  §  114,  as  amended  by  Laws 
1915,  c.  352,  and  Laws  1916,  c.  453,  except  that  since  1915  the  words 
"person  adopted"  have  been  substituted  for  the  word  "minor."  And 
such  was  the  law  at  the  time  of  the  death  of  the  intestate,  by  which  the 
plaintiff's  right  must  be  determined.  Carpenter  v.  Buffalo  General 
Electric  Co.,  213  N.  Y.  101. 106  N.  E.  1026,  Ann.  Cas.  1916C,  754. 

[2]  There  can  be  no  doubt  but  that  a  foster  parent  and  an  adopted 
child  inherit  from  each  other,  the  same  as  though  the  natural  relation 
of  parent  and  child  existed  between  them,  and  that  such  right  ex- 
tends to  the  heirs  and  next  of  kin  of  the  adopted  child,  as  before  stat- 
ed. But  I  fail  to  fina  any  specific  provision  in  the  statute  extending 
the  right  of  the  adopted  child  to  inherit  from  the  next  of  kin  of  the 
foster  parent.  The  Carpenter  Case,  supra,  and  the  Hoyt  Cases  (Unit- 
ed States  Trust  Co.  of  New  York  v.  Hoyt,  150  App.  Div.  621,  135  N. 
Y.  Supp.  849;  Id.,  115  Misc.  Rep.  663,  190  N.  Y.  Supp.  166;  173 
App.  Div.  930,  158  N,  Y.  Supp.  1133;  Id.,  223  N.  Y.  616,  119  N.  E. 
lO&S),  are  principally  relied  upon  to  support  this  judgment 

In  the  Carpenter  Case  the  question  was  whether  a  brother  of  a  de- 
ceased foster  father  was  a  next  of  kin  of  his  brother's  adopted  child, 
entitling  him  to  damages  from  a  wrongdoer  who  caused  the  death  of 
the  child,  and  the  Court  of  Appeals  answered  the  question  in  the  af- 
firmative. Much  reliance  is  placed  upon  what  was  said  by  the  Court 
of  Appeals  in  that  case,  but  the  reasoning  there  is  directed  to  the  ques- 
tion whether  a  collateral  relative  of  a  foster  father  is  a  legal  next  of 
kin  of  the  adopted  child,  and  not  whether  the  adopted  child  is  a  next 
of  kin  of  the  collateral  relative. 

In  the  Hoyt  Case  the  question  arose  over  the  construction  and  ef- 
fect of  a  deed  of  trust  leaving  property  to  the  foster  parents  of  an 
adopted  child,  with  remainder  over  to  the  next  of  kin  of  her  foster 
father,  and  the  question  was  whether  the  adopted  daughter  was  the 
sole  next  of  kin  of  her  foster  father,  to  the  exclusion  of  collateral 
relatives,  and  it  was  held  that  as  the  adopted  child,  at  the  time  of  her 
foster  father's  death  intestate,  had  the  right  of  inheritance  from  him 
to  her  by  the  statute,  she  was  his  sole  next  of  kin  under  the  provi- 
sions of  the  statute  of  distribution,  and  by  the  provisions  of  the  trust 
deed  became  entitled  to  the  pnncipal  and  accumulated  income  of  the 
fund.    150  App.  Div.  621,  135  N.  Y.  Supp.  849. 
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The  same  question  was  again  presented  before  the  Special  Term.  115 
Misc.  Rep.  663,  190  N.  Y.  Supp.  166.  The  learned  justice,  after  cit- 
ing authorities,  states  that  he  would  feel  bound  to  hold  that  the  adopt- 
ed child  was  not  entitled  to  participation  as  a  next  of  kin  of  Reuben 
Hoyt,  a  brother  of  her  foster  parent,  except  for  the  announcement 
by  the  Court  of  Appeals  in  the  Carpenter  Case,  and  then  reaches  the 
conclusion  that,  if  the  statute  is  to  be  read  as  allowing  representation 
by  collaterals  through  the  foster  parent,  its  scope  and  meaning  are 
such  as  to  include  the  precisely  correlative  right  of  the  foster  child 
to  take  by  inheritance  through  the  foster  parent  from  collateral  rela- 
tives, finally  holding  that  the  adopted  child  was  one  of  the  next  of 
kin  of  Reuben  M.  Hoyt.  The  decision  of  the  Special  Term  was  af- 
firmed by  the  Appellate  Division  without  opinion  (173  App.  Div.  930, 
158  N.  Y.  Supp.  1133),  and  likewise  by  the  Court  of  Appeals  with- 
out an  opinion  (223  N.  Y.  616,  119  N.  E.  1083). 

An  examination  of  the  briefs  discloses  that  the  question  was  also 
raised  in  the  Court  of  Appeals  that  the  decision  of  the  Appellate  Di- 
vision on  the  first  appeal,  not  having  been  appealed  from,  was  res 
adjudicata.  We  have  no  means  of  knowing  upon  what  ground  the 
affirmance  by  the  Court  of  Appeals  was  placed.  But,  as  before  stated, 
the  question  in  the  Hoyt  Case  was  the  construction  to  be  placed  upon 
the  provisions  of  the  deed  of  trust,  and  the  decision  by  the  Appellate 
Division  on  the  first  appeal  was  placed  upon  the  precise  ground  that 
the  adopted  daughter  was  the  next,  of  kin  of  her  foster  father,  and 
therefore  she  was  within  the  provisions  of  the  deed  of  trust. 

In  Winkler  v.  New  York  Car  Wheel  Co.,  181  App.  Div.  239,  168 
N.  Y.  Supp.  826,  the  Third  Department  held  that  an  adopted  child 
is  not  an  heir  at  law  or  next  of  kin  of  the  father  of  the  adopting 
parent,  and  we  have  held,  since  the  decision  by  the  Court  of  Appeals 
in  the  Carpenter  Case,  that  an  adopted  daugfhter  is  not  a  next  of  kin 
of  her  foster  mother's  deceased  sister  within  the  meaning  of  the  adop- 
tion statute.  Matter  of  Powell's  Estate,  112  Misc.  Rep.  74,  183  N. 
Y.  Supp.  939;  193  App.  Div.  965,  184  N.  Y.  Supp.  945;  198  App. 
Div.  969,  189  N.  Y.  Supp.  952.  I  think  we  should  follow  our  deci- 
sion in  the  Powell  Case  until  overruled  by  the  Court  of  Appeals. 

The  finding  that  the  plaintiff  is  an  heir  at  law  and  next  of  kin  of 
Harrison  L.  Hopkins,  and  such  findings  as  fix  the  interest  of  plaintiff 
and  the  other  parties  in  the  lands  and  premises,  should  be  disapproved 
and  reversed,  and  the  judgment  should  be  reversed,  and  the  complaint 
dismissed,  with  costs.  All  concur  except  HUBBS  and  CLARK,  JJ., 
who  dissent  in  a  memorandum  by  CLARK,  J. 

CLARK,  J.  I  dissent,  and  vote  for  affirmance,  on  the  authority  of 
Carpenter  v.  Buffalo  General  Electric  Co.,  213  N.  Y.  101,  106  N.  E. 
1026,  Ann.  Cas.  1916C.  754,  and  United  States  Trust  Co.  of  New 
York  V.  Hoyt,  115  Misc.  Rep.  663,  190  N.  Y.  Supp.  166,  affirmed  in 
173  App.  Div.  930,  158  N.  Y.  Supp.  1133,  and  233  N.  Y.  616,  119  N. 
E.  1083.  When  the  statute  (Domestic  Relations  Law  fConsol.  Laws, 
c.  14]  §  114,  as  amended  by  Laws  1915,  c.  352,  and  Laws  1916,  c.  453) 
provides  that  an  adopted  child  and  its  foster  parents  shall  sustain  to 
eaah  other  the  legal  relation  of  parent  and  child,  and  have  all  the 
ri^ts,  and  be  subject  to  all  the  duties  of  that  relation,  including  the 
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right  of  inheritance  from  each  othe^r,  and  that  such  right  of  inheri- 
tance extends  to  the  heirs  and  next  of  kin  of  the  person  adopted,  and 
that  such  heirs  and  next  of  kin  shall  be  the  same  as  if  he  were  a  le- 
gitimate child  of  the  person  adopting,  it  means  that  when  a  child 
is  legally  adopted,  as  plaintiff  was  fn  this  case,  the  child  becomes  in 
law  ^the  same  as  a  natural  child  of  the  foster  parents,  with  all  the 
rights  of  inheritance  that  a  natural  child  would  possess. 

If  this  plaintiff  had  been  the  natural  child  of  Benj.  W.  Hopkins, 
no  question  would  be  raised  as  to  her  right  to  share  in  the  real  property 
of  his  deceased  brother,  Harrison  L.  Hopkins,  who  died  intestate  leav- 
ing no  descendants  and  leaving  only  a  brother  and  sister.  See  Dece- 
dent Estate  Law,  §  87.  I  am  of  the  opinion  that  the  Domestic  Rela- 
tions Law  is  broad  enough  to  carry  out  the  evident  legislative  intent 
to  have  this  right  of  inheritance  of  an  adopted  child,  in  every  way, 
both  actual  and  possible,  precisely  the  same  as  that  of  a  natural  child 
born  in  lawful  wedlock,  and  the  above  cases  seem  to  justify  that  ooa- 
elusion. 

HUBBS,  J.,  concurs. 

(202  App.  Div.  273) 

MoDOUGALL  v.  SHOEMAKER. 

"(Supreme  (Dourt,  App^ate  Division,  Third  Department     July  0,  1922.) 

1.  Sales  ^==>479(  14)— Waiver  of  statutory  eonilltioRs  of  retaking  eondltionally 

sold  property  Is  void;   no  new  ooiftract,  reileving  seller  off  liability  for  por- 
ohase  priee  paid,  was  made. 

The  provisions  of  Personal  Property  Law,  K  05-^7,  that  the  bnyer  may 
recover  the  amount  paid  under  a  conditional  sale  contract  if  the  seller,  on 
retaking  the  property,  fails  to  retain  it  for  30  days  for  redemption  and 
thereafter  sell  it  at  public  auction,  cannot  because  of  public  poUcy,  be 
waived  either  by  an  express  provision  in  the  contract  itself  or  by  mere 
waiver  or  consent  by  the  buyer,  not  expressed  in  a  new  contract  foonded 
on  a  new  consideration,  and  no  such  new  contract  was  made  where,  the 
article  being  in  the  seller's  possession,  the  buyer  said  he  did  not  want  It, 
and  the  sellers  said  they  would  take  it  and  try  to  sell  it,  but  that,  if  they 
sold  it  for  less  than  the  buyer  owed,  he  would  have  to  make  that  up,  and 
the  sellers  did  not  return  notes  given  as  part  of  the  purchase  price  or 
give  any  other  consideration. 

2.  Sales  €=:>479(I4)— Aot  of  ownership  by  seller,  Inconsistent  with  possessiiMi  of 

buyer,  a  sufficient  "retaking"  under  statute  relating  to  conditional  sales. 

An  act  of  ownership  by  the  conditional  seller  of  goods^  inconsistent  with 
the  possession  of  the  goods  by  the  buyer,  without  a  physical  removal  by 
the  seller,  is  a  sufficient  retaking,  within  the  meaning  of  Personal  Property 
Law,  K  65-67. 

3.  Sales  ^=s»479(I4)— Buyer's  waiver  of  formal  retaking  does  not  waive  teller't 

statutory  liability  for  failure  to  retain  and  sell  at  public  auction. 

A  conditional  buyer,  by  waiving  the  right  of  the  usual  formal  retakiiis 
after  actual  default  in  payment,  by  leaving  the  property  with  the  seller 
prior  to  delault,  could  not  thereby  waive  his  right  to  recover  the  pur- 
chase price  already  paid  for  seller's  failure  to  observe  the  reqnirem^ita 
of  Personal  Property  Law,  §{  65-67. 

Appeal  from  Chemung:  County  Court. 

Action  by  Floyd  R.  McDougall  against  Guy  W.  Shoemaker.  Frota 
a  judgment  dismissing  plaintiff's  complaint,  plaintiff  appeals.  Re- 
versed, and  judgment  directed  for  plaintiff. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 
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McDowell  &  McDowell,  of  Elmira  (Robert  P.  McDowell,  of  Elmira, 
of  counsel),  for  appellant 

Baldwin  &  Allison,  of  Elmira  (Levi  Ginsburg,  of  Elmira,  of  coun- 
sel), for  respondent. 

HINMAN,  J.  The  action  was  commenced  in  the  City  Court  of 
Elmira,  N.  Y.,  for  the  recovery  of  the  moneys  paid  by  tiie  plaintiff 
upon  a  conditional  sale  contract  for  the  sale  of  an  automobile  to  the 
plaintiff  by  the  defendant.  The  complaint  alleged  that  the  defendant 
retook  the  same  from  the  plaintiiPs  possession  under  and  by  virtue 
of  said  conditional  sale  agreement,  and  that  after  retaking  the  same 
defendant  did  not,  within  the  30  days  next  after  the  expiration  of  the 
period  of  30  days  from  the  date  of  retaking,  sell  said  automobile  at 
public  auction,  or  give  notice  of  any  such  sale  to  the  plaintiff.  The  < 
defendant's  answer  set  up  a  separate  defense  to  the  effect  that  the 
plaintiff  said  he  was  not  in  a  position  to  continue  making  the  pay- 
ments on  his  car  as  he  had  agreed  to  do,  whereupon  the  defendant 
agreed  with  the  plaintiff  that  he  would  take  the  car  and  endeavor  to 
sell  the  same,  and  if  the  car  could  be  sold  for  any  sum  in  excess  of 
the  balance  due,  such  balance  would  be  turned  over  by  the  defendant 
to  the  plaintiff;  that  thereafter  and  in  furtherance  of  said  agreement 
plaintiff  voluntarily  delivered  said  car  to  the  defendant  and  executed 
and  delivered  to  the  defendant  a  bill  of  sale  for  said  car.  The  de- 
fendant's answer  admits  that  he  subsequently  sold  said  car,  but  did  not 
realize  from  such  sale  any  sum  in  excess  of  the  balance  due  on  said 
car.    The  jury  brought  in  a  verdict  for  the  plaintiff. 

An  appeal  was  taken  to  the  County  Court  of  Chemung  County.  At 
the  close  of  plaintiff's  case  defendant  moved  for  a  nonsuit  and  a  dis- 
missal of  the  complaint,  on  the  ground  that  the  plaintiff  had  failed 
to  prove  facts  sufficient  to  constitute  a  cause  of  action.  Decision  was 
reserved.  The  defendant  then  rested  without  oflFering  any  proof.  The 
motion  of  the  defendant  was  renewed.  The  plaintiff  moved  for  a 
direction  of  the  verdict  in  favor  of  the  plaintiff.  The  court  then  took 
tfie  case  from  the  jury  and  has  rendered  a  decision,  setting  forth  his 
findings  of  fact  and  conclusions  of  law  and  dismissing  the  complaint 
on  the  merits.  From  the  judgment  entered  upon  such  decision  the  plain- 
tiff appeals. 

The  proof,  consisting  only  of  the  testimony  of  the  plaintiff,  shows 
that  on  or  about  July  22,  1920,  the  plaintiff  and  the  defendant  entered 
into  a  conditional  sale  agreement  for  the  sale  of  an  automobile  to  the 
plaintiff  by  the  defendant ;  the  title  to  remain  in  the  vendor  until  the 
purchase  price  was  paid.  The  price  of  the  car  was  $767.  It  was  a 
used  car.  It  was  represented  to  him  as  in  good  shape,  having  just  been 
overhauled.  The  plaintiff  was  allowed  $100  for  another  automobile, 
which  was  turned  over  to  the  defendant  in  partial  exchange.  The 
plaintiff  paid  $50  in  cash  on  the  delivery  of  the  car,  and  on  the  22d 
day  of  August  he  paid  $51.10  more,  which  was  the  monthly  installment 
due  on  that  date.  On  the  date  of  the  purchase  of  the  car  the  plaintiff 
started  for  Endicott.  It  broke  down  near  Ow^o.  He  left  it  there 
several  weeks  for  repairs,  and  had  just  gotten  it  home  when  it  broke 
down  again.  Upon  again  obtaining  it  from  the  repair  shop,  he  took 
195N.T.S.--39 


Digitized  by 


Google 


610  195  NEW  YOBK  SUPPLEMENT  (StTp.  Ct 

it  back  to  the  defendant's  place  of  business.  The  defendant's  repre- 
sentative told  him  to  take  it  to  the  ser\'ice  station ;  that  they  would  have 
somebody  go  out  with  him  and  see  what  was  the  matter  with  it.  The 
head  mechanic  in  the  service  station  sent  a  man  out  with  him  to  test 
the  car,  who  reported  upon  his  return  that  the  car  needed  retiming, 
that  the  cylinders  needed  to  be  rebored,  and  that  there  was  a  defect  in 
the  gas  supply.  The  head  mechanic  told  the  plaintiff  that  they  could 
not  fix  the  car  right  then,  but  if  he  would  leave  it  there  they  would 
look"  it  over  and  see  what  was  the  matter  with  it.  The  plaintiff  returned 
lo  the  office  of  the  defendant  after  trying, out  the  car  with  the  me- 
chanic, and  there  again  saw  the  defendant's  representative.  The  plain- 
tiff testified : 

"Q.  What  did  you  tell  him?  A.  I  told  him  I  didn't  want  the  car  in  the  condi- 
tion it  was  in.  Q.  What  else  did  he  tell  you,  anything?  A.  He  told  me  that 
they  would  take  the  car  and  sell  it  and  if  they  sold  it  for  any  less  than  what 
I  owed  on  it  I  would  have  to  make  up  the  difference.  Q.  Did  they  say 
anything  about  what  would  happen  if  they  sold  it  for  more?    A.  No,  sir.** 

And  later  the  plaintiff  testifies  in  answer  to  a  question  of  the  court: 

"Q.  What  did  you  say  to  them  there?  A.  I  told  Mr.  Collins  what  they  told 
me  over  to  the  service  station,  and  he  said  they  would  have  the  car  looked  at, 
and  see  what  was  the  matter  of  it,  and  I  left  the  car  there,  and  when  I  went 
back  to  see  what  they  found  out,  about  a  week  afterwards,  they  had  sold  the 
car." 

On  cross-examination  the  plaintiff  admitted  having  testified  at  the 
trial  in  the  City  Court  as  follows : 

"I  left  the  ear  there,  and  Collins  said  they  would  look  at  It  and  see  what 
was  the  matter  with  it,  or  have  it  looked  pt  I  told  him  I  didn't  want  the 
car,  and  he  said  they  would  take  the  car  and  try  and  sell  it,  and  if  they  sold 
it  for  any  less  than  I  owed  on  the  car  I  would  have  to  make  that  up." 

The  date  on  which  the  plaintiff  returned  the  car  was  September  21st, 
the  day  before  another  payment  of  $51.10  was  due.  No  payment  was 
made  on  September  22d.  It  seems  that  at  the  time  of  signing  the  con- 
ditional sale  agreement  the  plaintiflF  gave  a  number  of  notes  to  cover 
the  installments  of  payment  on  the  car.  The  plaintiflF  testifies  that  at 
the  time  the  car  was  taken  back  and  left  by  him  nothing  was  said  about 
those  notes,  and  that  the  defendant  had  never  asked  him  to  pay  any  of 
those  notes.  The  plaintiff  also  testified  that  he  had  never  received  a 
notice  from  the  defendant  that  they  were  going  to.sell  the  car.  This  is 
substantially  all  the  material  testimony  in  the  case. 

The  plaintiff  contends  that,  when  he  returned  the  car  to  the  defend- 
ant, and  it  was  taken  and  retained  and  sold  by  the  defendant,  it 
amounted  to  a  retaking  of  the  car  by  the  defendant,  witliin  the  meaning 
of  section  65  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41),  and 
that,  the  defendant  not  having  followed  the  provisions  of  that  law 
in  the  matter  of  holding  it  for  a  period  of  30  days  after  the  retaking, 
or  of  giving  notice  to  the  plaintiff  of  sale  at  public  auction,  he  is  enti- 
tled to  recover  of  the  defendant  the  sum  of  $201.10,  the  amount  tliere- 
tofore  paid  by  the  plaintiff  upon  the  purchase  price,  as  authorized  by 
the  Personal  Property  Law.  The  contention  of  the  defendant  is  that 
there  is  no  evidence  that  he  retook  the  car  within  the  meaning  of  sec- 
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tion  65  of  the  Personal  Property  Law;  that  at  the  time  the  car  was 
returned  he  had  no  right  to  take  it  tinder  the  conditional  sale  agree- 
ment, and  in  fact  did  not  retake  it ;  and  that  the  parties  entered  into 
a  new  and  different  agreement  which  superseded  the  conditional  sale 
agreement. 

It  is  apparent  froni  the  contention  of  the  plaintiff  that  he  raises  no 
question  as  to  conversion  of  the  car  by  the  defendant  upon  any  theory 
that  the  car  was  left  by  the  plaintiff  with  the  defendant  for  such  re- 
pairs as  would  put  the  same  in  proper  condition.  We  can  safely  as- 
sume, as  the  court  did  below,  that  the  plaintiff,  as  well  as  the  defend- 
ant, rests  his  case  upon  that  testimony  of  the  plaintiff,  in  which  he  ad- 
mits saying  to  Mr.  Collins,  "I  didn't  want  the  car,  and  he  said  they 
would  take  the  car  and  try  to  sell  it,  and  if  they  sold  it  for  any  less 
than  I  owed  on  the  car  I  would  have  to  make  that  up,"  and  upon  the 
further  conceded  facts  that  no  notice  of  sale  was  ever  served  on  the 
plaintiff,  that  at  the  time  the  plaintiff  returned  the  car  there  were  no 
payments  due  on  the  contract,  and  that  the  defendant  has  not  asked 
the  plaintiff  to  make  further  payments,  but  has  retained  plaintiff's 
notes. 

[1]  It  has  been  well  settled,  in  construing  sections  (55-67  of  the 
Personal  Property  Law,  that  a  waiver  of  the  provisions  of  the  statute, 
contained  in  the  contract  of  conditional  sale  itself,  is  invalid,  as  contra- 
ry to  public  policy.  Crowe  v.  Liquid  Carbonic  Co.,  208  N.  Y.  396,  402, 
102  N.  E.  573.    The  Court  of  Appeals  has  also  said  that— 

"The  same  considerations  of  public  policy  which  required  us  to  hold  that  an 
express  waiver  in  the  contract  was  invalid  impel  us  to  the  conclusion  that  a 
mere  waiver  made  after  default  Is  equally  offensive  to  the  public  policy  mani- 
fested in  the  statute,  and  therefore  not  effective  to  take  such  a  case  out  of  the 
operation  of  the  statute."  Adler  v.  Wels  &  Fisher  Co.,  218  N.  X.  295,  300, 112 
N.  E.  1049,  105L 

It  has  been  held,  however,  that  a  new  agreement,  founded  upon  a 
new  consideration,  made  after  a  default  under  the  contract,  is  valid 
and  enforceable.  Seeley  v.  Prentiss  Tool  &  Supply  Co.,  158  App.  Div. 
853,  144  N.  Y.  Supp.  48,  affirmed  216  N.  Y.  687,  110  N.  E.  1049.  The 
full  effect  of  the  decision  in  the  case  of  Adler  v.  Weis  &  Fisher  Co., 
supra,  seems  to  be  that  a  mere  consent  or  waiver,  not  expressed  in  a 
new  contract,  is  inconsistent  with  pliblic  policy. 

This  seems  to  be  decisive  of  this  case,  since  the  facts  here  do  not 
justify  the  holding  that  a  new  contract  was  made.  No  new  considera- 
tion passed.  The  defendant  did  not  return  the  notes  given  as  part  of 
the  purchase  price,  and  the  defendant  did  not  waive  any  rights  the 
waiver  of  which  might  constitute  consideration,  but  rather  reaffirmed 
the  right  which  it  had  to  resell  and  to  hold  the  plaintiff  responsible  on 
liis  notes  for  any  balance  due  after  reselling  the  car.  In  this  respect 
the  case  differs  from  such  authorities  as  Seeley  v.  Prentiss  Tool  & 
Supply  Co.,  supra,  or  Boschen  v.  Multicolor  Sales  Co.,  98  Misc.  Rep. 
637,  163  N.  Y.  Supp.  202.  It  is  impossible  to  see  how  the  defendant 
can  be  said  to  have  changed  his  position  to  his  disadvantage,  except 
in  so  far  as  he  is  himself  responsible  for  not  having  proceeded  to  re- 
sell the  automobile  in  accordance  with  the  statute.    On  the  other  hand. 
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the  amount  which  the  plaintiff  had  paid  seems  under  the  proof  to 
have  been  far  in  excess  of  the  rental  value  of  the  car  for  its  use.  The 
defendant  pleaded  a  new.  contract,  but  offered  no  proof  to  sustain  his 
pleaded  contention  that  a  bill  of  sale  passed.  There  is  no  proof  in 
the  case  from  "^^'hich  we  can  hold  that  there  was  a  valid  new  contract 
or  an  estoppel. 

There  was  no  express  waiver  by  the  plaintiff,  but  the  inference  is  ir- 
resistible that  the  plaintiff  waived  his  right  to  be  in  default,  which  un- 
der the  contract  would  have  been  accomplished  by  a  failure  to  make 
his  payment  the  following  day ;  that  he  waived  the  usual  retaking  after 
default,  of  a  physical  removal  of  the  car  from  his  possession  by  the 
defendant,  by  permitting  the  defendant  to  exercise  an  act  of  owner- 
ship inconsistent  with  its  possession  by  the  plaintiff,  namely,  by  au- 
thorizing a  resale  of  the  same  by  the"  defendant  without  going  through 
the  formalities  agreed  to  in  the  conditional  sale  agreement. 

[2]  An  act  of  ownership  inconsistent  with  the  possession  of  the 
article  by  the  vendee  without  a  physical  removal  by  the  vendor  is  a 
sufficient  retaking  within  the  meaning  of  the  act.  Crowe  v.  Liquid 
Carbonic  Co.,  supra.  When  the  plaintiff  said  to  the  defendant  that  he 
did  not  want  the  car,  and  acquiesced  when  the  defendant  said  he  would 
take  the  car  tad  try  to  sell  it,  and  if  he  sold  it  for  any  less  than  the 
plaintiff  owed  on  the  car  the  latter  would  have  to  make  that  up,  the 
defendant,  by  taking  the  car  at  that  time,  disabled  himself  from*  per- . 
forming  on  his  part  so  far  as  any  other  retaking  after  default  was 
concerned^ .  and  the  necessary  inference  is  that  he  acquiesced  in  the 
waiver  by  the  plaintiff  of  any  formal  retaking  after  default.  The  de- 
fendant must  be  deemed  to  have  understood,  from  the  attitude  and  the 
words  of  the  plaintiff,  that  he  did  not  intend  to  pay  the  installment  due 
on  the  next  day,  and  that  the  defendant  could,  as  he  did,  treat  the 
contract  as  broken  at  that  time.  The  law  does  not  require  a  vain 
thing,  and  a  strict  performance  of  such  a  condition  precedent  as  a  phys- 
ical retaking  after  default  may  be  waived. 

"It  Is  a  sound  principle  that  he  who  prevents  a  thing  being  done  shall  not 
avail  himself  of  the  nonperformance  he  has  occasioned."  Fleming  v.  Gilbert, 
3  Johns,  528,  531 ;   Clarke  v.  Crandall,  27  Barb.  73. 

[3]  No  new  contract  was  made.  There  was  a  default  in  pa3pient 
the  next  day.  The  defendant  then  had  the  right  to  retake,  but  it  was 
already  in  his  possession  by  his  owti  voluntary  act  in  taking  it  prior 
to  default.  By  his  own  act  he  had  disabled  himself  from  a  formal 
retaking  at  that  time.  In  subsequently  selling  the  car  he  exercised 
an  act  of  ownership  inconsistent  with  the  possession  of  the  car  by  the 
vendee,  which  would  likewise  have  constituted  an  act  of  retaking,  if 
it  had  not  already  been  in  his  physical  possession  by  his  own  voluntary- 
act.  There  was  no  express  waiver  by  the  plaintiff  of  the  statutory  re- 
quirements as  to  holding  for  30  days,  sale  at  public  auction,  or  notice 
of  sale.  No  such  waiver  should  be  implied  as  against  the  policy  of 
the  statute.  There  is  nothing  in  the  proof  to  overcome  the  presump- 
tion that  the  plaintiff  did  not  waive  or  attempt  to  waive  those  statutory 
requirements.    The  inference  to  be  drawn  is  that  the  plaintiff  simply 
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waived  the  right  of  the  usual  formal  retaking  after  actual  default  in 
payment.  This  a  conditional  vendee  can  do  without  materially  weak- 
ening the  protection  which  the  statute  was  designed  to  afford.  Wheth- 
er the  plaintiff  intended  to  or  not  to  waive  the  statutory  requirements 
as  to  sale  and  notice  is  immaterial,  since  such  an  attempt  on  his  part 
would  be  ineffective  to  take  the  case  out  of  the  operation  of  the  statute. 
The  judgment  of  the  CoUnty  Court  should  be  reversed,  and  judgment 
directed  for  the  plaintiff  in  the  sum  of  $201.10,  with  interest  from 
September  22,  1920,  with  costs.    All  concur. 


A.  A.  LEW  CO.  IRO.,  V.  COLUMBIA  OVERSEAS  CORPORATION. 

(Supreme  Ck)iirt,  Appellate  Division,  First  Department    July  14,  1922.) 

1.  Pleading  €=935— Allegation  In  subsequent  paragraph  held  surplusage  and  not 

to  contradict  allegation  In  prior  paragraph. 

An  allegation,  in  a  subsequent  paragraph  of  complaint  in  seller's  action 
for  price  of  goods  sold,  tbat  the  goods  were  being  held  by  the  seller  an 
bailee  for  the  buyer  did  not  indicate  that  title  to  the  goods  had  not  passed, 
where  facts  were  alleged  in  a  prior  paragraph  that  title  had  passed,  since 
the  allegation  was  unnecessary  and  should  have  been  treated  as  sur> 
plusage. 

2.  Sales  <$s=>353  (2)— Complaint  alleging  that  goods  wore  ready  for  delivery  and 

tbat  buyer  refused  to  remove  the  goode  after  demand  by  seller  held  suffldont. 
A  complaint  in  seller's  action  for  price  of  goods  sold,  which  alleged  that 
the  seller  notified  the  buyer  that  the  goods  were  ready  for  delivery  and 
that  they  were  being  held  by  the  seller  as  bailee  for  the  buyer,  that  the 
seller  duly  demanded  that  the  buyer  remove  the  goode  and  pay  the  con- 
tract price,  but  that  the  buyer  refused  to  remove  the  goods,  was  suflkient, 
under  Sales  Act,  |  144,  subd.  8. 

3.  Judgment  ^s»60 1— Judgment  In  action  for  price  of  goods  dellvored  herd  not  to 

bar  action  for  price  of  goods*  which  buyer  refused  to  accept. 

A  Judgment  In  seller's  action  for  price  of  an  installment  of  goods  de- 
livered to  and  accepted  by  the  buyer  is  not  a  bar  to  an  action  by  the 
seller  for  the  price  of  later  installments  of  the  same  contract  which  the 
buyer  refused  to  accept 

4«  Judgment  ^=:>56&*ln  action  for  price  of  goods  delivered  held  not  a  bar  to  an 
action  for  price  of  goods  which  buyer  refused  to  accept. 

The  judgment  In  seller's  action  for  price  of  an  installment  of  goods 
delivered  to  and  accepted  by  the  buyer  is  not  a  bar  to  an  action  by  the 
seller  for  the  price  of  later  Installments  of  the  same  contract  which  the 
buyer  refused  to  accept,  where  the  trial  court  in  the  first  action  granted 
an  order,  aflirmed  on  appeal,  permitting  the  seller  to  bring  the  second 
action. . 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  A.  A.  Levy  Company,  Inc.,  against  the  Columbia 
Overseas  Corporation.  From  an  order  of  the  Supreme  Court,  grant- 
ing plaintiff's  motion  to  strike  certain  defenses  from  defendant's  an- 
swer, defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
jj^ 


SMITH,  and  GREENBAUM,  JJ 


^cs>For  other  cabm  8«e  same  topic  &  KST-NUMBBR  in  all  Key-Numbered  Dlgeets  A  Indexes 


Digitized  by 


Google 


614  195  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

Abraham  Benedict,  of  New  York  City  (Saul  S.  Myers,  of  New 
York  City,  on  the  brief),  for  appellant. 
Ralph  H.  Blum,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  The  pleadings  and  affidavits  show  tjiat  prior  to 
bringing  this  action  (which  we  will  call  action  No.  2)  an  action  had 
been  brought  by  the  plaintiff  (to  be  called  action  No.  1),  and  that  both 
actions  arose  out  of  the  same  contract.  That  contract  was  for  the  sale 
and  delivery  of  certain  goods  known  as  striped  webbings  and  ball-bear- 
ing fittings,  to  be  shipped  in  three  equal  installments,  and  which  was 
supplemented  by  an  additional  order.  The  first  installment  had  been 
delivered  and  paid  for. 

■  In  action  No.  1  plaintiff  sued  for  the  recovery  of  the  price  of  the 
second  installment  as  goods  sold  and  delivered  to  and  accepted  by  the 
defendant,  and  also  for  the  balance  of  the  goods  which  were  not  ac- 
cepted. Upon  the  trial  of  action  No.  1  the  defendant  objected  to  evi- 
dence in  respect  of  the  third  installment  upon  the  ground  that  the  plain- 
tiff had  not  alleged  the  special  facts  necessary  to  entitle  it  to  recover 
under  Sales  Act  (Consol.  Laws,  c.  41,  art.  5)  §  144,  subd.  3.  The  ob- 
jection was  sustained,  following  the  decision  of  this  court  in  C.  Rob- 
ison  &  Co.  V.  Kram,  195  App.  Div.  873,  187  N.  Y.  Supp.  628. 

The  trial  proceeded  as  to  the  second  installment  and  plaintjflF  ob- 
tained a  verdict.  The  plaintiff  had  moved  in  open  court  (1)  for  leave 
to  amend  its  complaint  to  conform  to  the  requirements  of  the  Sales 
Act;  (2)  to  sever  the  action  in  respect  of  the  third  installment;  (3) 
for  a  new  trial  of  the  action  in  respect  of  that  installment.  The  court 
denied  the  motion  to  amend  and  for  a  new  trial,  but  granted  the  mo- 
tion to  sever,  with  leave  to  the  plaintiff  to  begin  a  new  action  for  the 
third  installment.  Thereafter  this  action  (No.  2)  was  brought.  There 
are  two  counts  in  the  complaint  in  this  action. 

The  defenses  are  predicated  upon  the  theory  that  the  contract  was 
single  and  indivisible,  although  deliverable  in  installments,  and  that 
two  actions  arising  out  of  the  breach  of  the  same  contract  cannot  be 
maintained,  where  neither  action  had  been  begun  until  after  the  defend- 
ant's default  in  respect  of  the  third  installment.  The  defendant  has 
also  availed  itself  of  the  .rule  that  an  attack  upon  the  sufficiency  of  an 
answer  permits  it  to  search  the  record  and  seize  upon  the  first  fault 
in  pleading,  and  it  has  accordingly  attacked  the  complaint  upon  the 
ground  of  insufficiency. 

[1]  It  is  urged  that  the  first  cause  of  action  does  not  conform  to 
section  144,  subd.  1,  of  the  Sales  Act.  It  seems  to  us  that  the  facts 
alleged  sufficiently  show  that  the  property  in  the  goods  had  passed  to 
the  buyer,  and  that  the  latter  wrongfully  neglected  or  refused  to  pay 
for  them  according  to  the  terms  of  the  contract,  and  that  hence,  un- 
der subdivision  1  of  section  144,  the  seller  in  such  a  case  may  main- 
tain an  action  for  the  purchase  price  of  the  goods.  The  defendant 
argues  that  an  allegation  in  a  subsequent  paragraph  in  the  cause  of  ac- 
tion that  he  notified  the  defendant  that  the  merchandise  was  being  held 
by  the  plaintiff  as  bailee  for  the  defendant  indicates  that  the  property 
had  not  passed,  although  facts  are  alleged  in  a  preceding  paragraph 
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that  the  property  had  passfed.    The  allcg^ion  is  to  hdng  a  bailee  was 
wholly  unnecessary  and  may  be  treated  as  surplusage. 

[2].  The  second  cause  of  action  it  is  insisted  is  insufficieiit,  for  the 
reason  that  the  allegations  thereof  do  not  conform  to  subdivision  3  of 
section  144.    Subdivision  3  provides  as  follows : 

••Although  the  property  In  the  goods  had  not  piissed,  If  they  cannot  readily 
be  resold  for  a  reasonable  price,  and  If  the  provisions  of  section  145  are  not 
applicable,  the  seller  may  offer  to  deliver  the  goods  to  the  buyer,  and  if  the 
buyer  refuses  to  receive  them,  may  notify  the  buyer  that  the  goods  are  there- 
after held  by  the  seller  as  bailee  for  the  buyer.  Thereaftec^  tiie  seller  may 
treat  the  goods  as  tlie  buyer's  and  may  maintain  an  action  for  the  price." 

It  is  to  be  noted  that  subdivision  3  provides  that,  after  offer  to  deliver 
the  goods  and  refusal  of  the  buyer  to  receive  them,  the  seller  may  noti- 
fy the  buyer  that  they  will  thereafter  be  held  by  the  seller  as  bailee  for 
the  buyer.  The  cause  of  action  as  pleaded  is  that  plaintiff  notified  the 
defendant  that  the  goods  were  ready  for  delivery  as  required  by  the 
agreement,  and  that  they  were  being  held  by  the  plaintiff  as  bailee  for 
the  defendant,  and  for  its  account  and  subject  to  its  order,  and  that 
plaintiff  duly  demanded  that  defendant  remove  the  merchandise  from 
plaintiff's  place  of  business  and  pay  to  the  plaintiff  the  price  which  it 
was  agreed  the  defendant  should  pay  therefor,  but  that  the  defendant 
had  refused  to  remove  said  merchandise.  In  other  words,  the  se- 
quence of  events  is  not  alleged  as  outlined  in  subdivision  3.  But  it  is 
quite  apparent  that  the  defendant  was  fully  apprised  by  the  pleading 
of  what  plaintiff  meant  and  was  not  misled  as  to  the  precise  claim  as- 
serted albeit  somewhat  clumsily  expressed. 

[3]  The  complaint  being  in  our  opinion  sufficient  in  law,  we  will 
consider  the  sufficiency  of  the  defenses.  Defendant  relies  upon  the 
rule  expressed  in  Kennedy  v.  City  of  New  York.  196  N.  Y.  19,  22,  8Q 
N.  E.  360,  361  (25  L.  R.  A.  [N,  S.]  847),  as  follows: 

"In  this  Jurisdiction  It  is  the  rule,  settled  by  long  acquiescence,  that,  where 
several  sums  or  installments  are  due  upon  a  single  contract,  they  must  all  be 
united  in  one  action ;  and  if  several  suits  are  brought  upon  such  an  indlyisible 
contract,  for  separate  installments  after  all  are  due,  a  recovery  upon  one  wUI 
be  a  bar  as  to  the  others.  The  reason  for  the  rule  lies  in  the  necessity  for 
preventing  vexatious  and  oppressive  litigation,  and  Its  purpose  is  accomplished 
by  forbidding  the  division  of  a  single  cause  of  action  so  as  to  maintain  several 
suits  when  a  single  suit  will  suffice" — citing  Pakas  v.  Hollingshead,  184  N.  T. 
211,  216,  77  N.  E.  40,  3  L.  R.  A.  (N.  S.)  1042,  112  Am.  St  Rep.  601,  6  Ann. 
Cas.  60,  and  Secor  v.  Sturgja;  16  N.  Y.  548^  554.  , 

In  the  case  at  bar  the  causes  of  action  in  action  No.  1  consisted  of  a 
claim  for  goods  sold  and  delivered  ^'nd  accepted  in  performance  of  the 
contract  by  both  parties,  excepting  only  the  failure  on  the  part  of  the 
buyer  to  pay  and  for  the  breach  of  the  same  contract  on  the  part  of  de- 
fendant in  refusing  to  accept  delivery  of  the  remaining  installments 
provided  for  thereunder.  The  rules  applicable  to  the  facts  presented 
upon  this  appeal  are  considered  in  the  well^reasoned  opinion  of  Perry 
v:  Dickerson,  85  N.  Y.  345,  39  Am.  Rep.  663,  which  distinguished 
Guernsey  v.  Carver,  8  Wend.  492,  24  Am.  Dec.  60,  Stevens  v.  Lock- 
wood,  13  Wend.  646,  28  Am.  Dec.  492,  and  Bendernagle  v.  Cocks,  19 
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Wend.  207,  32  Am.  Dec.  448,  and  questioned  Colvin  v.  Corwin,  15 
Wend.  557. 

The  court  in  the  Perry  Case,  85  N.  Y.  at  page  352  (39  Am.  Rep. 
663),  stated  that  the  bare  fact  that  different  causes  of  action  spring 
out  of  the  same  contract  does  not  "ipso  facto  render  a  judgment  on 
one  a  bar  to  a  suit  on  another,  however  distinct  they  may  be,  or  how- 
ever dissimilar  the  breaches,  in  their  nature  or  origin."  And  at  page 
347  of  85  N.  Y.  (39  Am.  Rep.  663)  it  was  said: 

''To  sustain  the  plea  of  a  former  Judgment  in  bar  of  a  second  action,  it  must 
appear  that  the  cause  of  action  In  both  suits  is  the  same,  or  that  some  fact 
essential  to  the  maintenance  of  the  second  action  was  in  issue  and  determined 
lu  the  first  action,  adversely  to  the  plaintiff.  *  *  *  There  can  be  but  one 
recovery  for  an  injury  from  a  single  wrong,  however  numerous  the  Items  of 
damage  may  be,  and  but  one  action  for  a  single  breach  of  a  contract" 

It  may  be  observed  that  the  opinion  in  Pakas  v.  HoUingshead,  Supra, 
apparently  overlooked  the  criticisms  made  at  pages  348,  352  of  85  N. 
Y.  (39  Am.  Rep.  663),  in  Perry  v.  Dickerson,  supra,  of  Bendernagle 
v.  Cocks,  supra.  The  causes  of  action  set  out  in  the  complaint  are  dif- 
ferent from  the  cause  of  action  for  goods  sold  and  delivered  upon 
which  the  judgment  in  action  No.  1  was  rendered,  and  hence  the  judg- 
ment in  that  action  is  not  a  bar  to  the  maintenance  of  the  present  ac- 
tion. 

[4]  But  there  is  an  additional  reason  for  holding  that  the  judgment 
in  action  No.  1  is  not  a  bar  to  this  action.  The  plaintiff  unsuccessfully 
attempted  to  include  in  action  No.  1  the  causes  of  action  set  forth  in 
the  complaint  now  before  us,  and  the  trial  court  granted  an  order,  af- 
firmed on  appeal  by  this  court,  permitting  the  plaintiff  to  bring  this 
action. 

The  underlying  reason  which  has  prompted  the  courts  to  forbid  the 
splitting  up  of  a  single  or  entire  cause  of  action  in  parts  was  to  prevent 
vexatious  or  oppressive  litigation.  Where,  however,  as  here,  the  plain- 
tiff attempted  in  good  faith  to  try  out  in  action  No.  1  all  of  his  demands 
arising  out  of  the  same  contract,  but  was  unable  to  do  so  for  failure 
properly  to  plead  all  of  his  causes  of  action,  and  where  the  court  has 
expressly  permitted  him  to  bring  another  action  upon  those  demands, 
he  does  not  come  within  the  condemnation  of  the  policy  of  law  against 
the  bringing  of  vexatious  suits,  and  hence  is  entitled  to  maintain  this 
action. 

The  order  appealed  from  is  affirmed,  with  $10  costs  and  disburse- 
ments. 

CLARKE,  P.  J.,  and  DOWLING  and  SMITH,  JJ„  concur. 

LAUGHLIN,  J.  (concurring).  As  stated  by  Mr.  Justice  GREEN- 
BAUM,  the  contract  which  is  the  basis  of  this  action,  and  upon  which 
the  former  action  was  brought,  was  for  the  sale  of  striped  webbings 
and  ball-bearing  fittings  to  be  delivered  in  three  equal  installments. 
The  first  installment  was  delivered  and  paid  for,  and  by  the  first  count 
of  the  former  action  the  plaintiff  sought  under  general  allegations  to 
recover  the  purchase  price  of  goods  sold  and  delivered,  and  the  amount 
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claimed  thereunder  equaled  the  purchase  price  of  the  goods  covered 
hy  both  the  second  and  third  instaUments,  but  it  was  not  alleged  that 
the  goods  there  sued  for  were  delivered  in  separate  installments.  The 
evidence  presented  and  offered  by  the  plaintiff  on  that  trial  in  sup- 
port of  the  first  count  of  the  complaint  showed  the  delivery  of  the  sec- 
ond installment,  but  that  the  third  installment  was  not  actually  deliv- 
ered, and  on  the  contrary  was  retained  by  the  seller  imder  an  arrange- 
ment by  which  he  was  to  hold  the  goods  for  the  buyer.  On  the  au- 
thority of  our  decision  in  C.  Robison  &  Co.  v.  Kram,  195  App.  Div. 
873,  187  N.  Y.  Supp.  628,  the  court  excluded  all  evidence  with  regard 
to  the  third  installment,  on  the  ground  that  it  was  inadmissible  under 
the  complaint,  and  that  the  plaintiff  shoiild  have  alleged  the  special 
facts  showing  that  title  passed  without  the  actual  delivery  of  the  goods. 
Counsel  for  the  plaintitt  thereupon  moved  to  amend  the  complaint  in 
this  respect.  The  defendant  objected,  and  the  motion  was  denied.  The 
plaintiff  acquiesced  therein,  and  proceeded  with  the  trial,  and  recovered 
a  verdict  on  that  part  of  the  first  count  which  related  to  the  ^oods 
that  were  actually  delivered.  Plaintiff  .then,  before  the  entry  of  judg- 
ment, moved  to  sever  the  action  as  to  the  third  installment,  and  for 
a  new  trial  with  respect  thereto.  The  court  granted  an  order  of  sever- 
ance, which  also  authorized  the  plaintiff  to  maintain  a  separate  action 
for  the  third  installment.  The  defendant  appealed  from  that  order  and 
this  court  affirmed  it  without  c^inion. 

The  plaintiff  then  brought  this  action  on  two  counts,  both  of  which 
relate  to  the  said  third  installment.  The  first  is  to  recover  $2,497.50 
damages  for  the  failure  of  the  plaintiff  to  remove  and  pay  for  part  of 
the  goods  known  as  striped  webbing,  pursuant  to  the  provisions  of  a 
modification  of  the  agreement  by  which  the  plaintiff  was  to  hold  the 
goods  for  the  account  of  the  defendant,  and  the  other  was  to  recover 
as  damages  the  sum  of  $5,141.25,  which  was  the  agreed  purchase  price 
of  all  the  goods  embraced  in  the  third  installment.  The  theory  of  that 
count  was  that  no  place  of  delivery  was  specified,  and  that  the  plaintiff 
marked  and  set  the  goods  apart  at  its  place  of  business,  and  notified  the 
defendant  that  they  were  held  for  its  account  and  as  bailees  for  it,  and 
that  defendant  failed  on  due  demand  to  remove  and  pay  for  the  goods, 
which  could  not  be  readily  sold  for  a  reasonable  price.  By  section  124 
of  the  Personal  Property  Law  (chapter  571,  Laws  1911  [Consol.  Laws, 
c.  41]),  where,  as  here,  no  place  of  delivery  is  specified,  but  the  goods 
are  at  the  seller's  place  of  business,  delivery  is  required  to  be  made 
there,  and  on  the  allegations  of  the  complaint  it  was  the  duty  of  the 
defendant  to  call  for,  take,  and  pay  for  the  goods,  and  on  the  allega- 
tions of  the  complaint  an  action  to  recover  the  purchase  price  could  be 
sustained  under  section  144,  subds.  1  and  3,  or  to  recover*  damages  un- 
der section  145  of  the  Personal  Property  Law  (chapter  45,  Laws 
1909).  That  these  two  counts  in  this  action  relate  to  the  same  goods  is 
further  evident  from  the  fact  that  the  demand  for  judgment  is  only 
for  the  amount  claimed  in  the  second  count. 

The  defendant  pleaded  in  bar  of  each  count  the  judgment  recovered 
in  the  other  action,  and  its  learned  counsel  contends  Siat  the  plaintiff 
was  obliged  at  his  peril  to  embrace  in  that  action  all  his  claims  which 
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had  then  accrued,  in  so  far  as  they  were  predicated  on  the  contract  of 
sale.  Whatever  cause  of  action  the  plaintiff  had  with  respect  to  the 
third  installment  of  the  goods  accrued  prior  to  the  time  the  other  ac- 
tion was  brought,  and  it  is  quite  evident  that  the  causes  of  action 
claimed  by  the  plaintiff  with  respect  thereto,  as  shown  by  its  complaint 
here,  are  predicated  on  the  same  contract,  as  modified,  on  which  action, 
unaffected  by  the  modification  in  the  former  action,  it  recovered  for  the 
second  installment.  The  appellant  contends  under  the  general  rule 
that  it  is  incumbent  on  a  party  to  embrace  all  accrued  claims  for  re- 
covery on  a  single  contract  in  a  single  action,  at  the  risk  of  forfeiting 
all  such  claims  not  so  included  (Brinn  v.  Hindlemann,  Inc.,  199  App. 
Div.  329,  192  N.  Y.  Supp.  34;  Pakas  v.  HoUingshead,  184  N.  Y.  211. 
214,  77  N.  E.  40,  3  L.  R.  A.  [N.  S.]  1042,  112  Am.  St.  Rep.  aOl,  60 
Ann,  Cas.  60;  Seed  v.  Johnston,  63  App.  Div.  340,  343,  71  N.  Y.  Supp. 
579;  Royal  Live  Fish  Co.  v.  Central  Fish  Co.,  159  App.  Div.  151, 
154,  144  N.  Y.  Supp.  21 ;  Silberstein  v.  Begun,  232  N.  Y.  319,  133  N. 
E.  904;  Colburn  v.  Woodworth,  31  Barb.  381-384;  Fish  v.  Folley,  6 
Hill,  54;  Trustees  of  Presbytery  of  New  York  v.  Westminster  Pres- 
byterian Church  of  West  Twenty-Third  St.,  223  N.  Y.  586,  119  N.  E, 
404;  Bracken  v.  Atlantic  Trust  Co.,  36  App.  Div.  67,  55  N.  Y.  Supp. 
506;  Id.,  42  App.  Div.  621,  59  N.  Y.  Supp.  1099,  affirmed  167  N.  Y. 
510,  60  N.  E.  772,  82  Am.  St.  Rep.  731 ;  Samuel  v.  Fidelity  &  Casual- 
ty Co.,  76  Hun,  308,  27  N.  Y.  Supp.  741,  affirmed  150  N.  Y.  583,  44 
N.  E.  1128;  Goodman  v.  Pocock,  15  Ad.  &  EH.  [K  S.]  576),  that 
this  action  is  barred  by  the  judgment  in  the  former  action. 

I  am  of  opinion,  however,  that  the  defendant's  pleas  and  counter- 
claims' are  met  and  overcome  by  the  order  of  severance,  made  by  the 
court  in  the  interests  of  justice  under  the  broad  provisions  of  section 
96  of  the  Civil  Practice  Act,  for  that  order  is  an  adjudication  made 
by  the  court  and  affirmed  here,  and  cannot  be  questioned  collaterally. 
Lorillard  v.  Clyde  et  al.,  122  N.  Y.  41,  25  N.  E.  292,  19  Am.  St.  Rep. 
470.    See,  also,  Same  v.  Same,  102  1^.  Y.  59-64,  6  N.  E.  104. 

I  therefore  vote  to  affirm  the  order. 

CLARKE,  P.  J.,  concurs. 

(202  App.  Div.  244) 

ATLAS  SHOE  CO.  V.  LEWIS. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    July  6,  1922.) 

1.  Frauds,   statute  of  €==>I58(3)— Parol   evidence^  admissible  to   Identify  sales 

memorandum  slip  and  prove  circumstances  of  preparation  to  delivery. 

In  action  against  buyer  for  price  of  some  shoes,  parol  evidence  was 
admissible  to  identify  the  order  slip  stating  the  terms  of  the  sale  and  to 
prove  the  circumstances  under  which  it  was  prepared  and  a  carbon  copy 
left  with  buyer. 

2.  Frauds,  statute  of  ^=>l  18(4)— Letter  acknowledging  bill  and  Instructing  can- 

cellatlon  of  oriler  held  compliance  with  statute. 

Where  tho  memorandum  of  sale  of  some  shoes  was  not  signed  by  eithtf 
party,  seller's  letters,  acknowledging  receipt  of  bill  and  instructing  can- 
cellation of  the  order  was  sufficient  to  charge  him,  as  the  memoVandun 
required  by  the  statute  may  be  pieced  together  out  of  separate  writings. 

^=s>For  other  cases  see  same  topic  &  KEY -NUMBER  In  -all  Key-Numbered  Dlgenti  A  Indexw 
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3.  Sales  «=»204— Safe  held  not  "sale  on  approval." 

A  contract  of  sale  of  aome  atioes,  providing  that  bayer  would  be  perr 
znitted  to  return  them,  unless  they  measured  up  to  the  description,  was 
not  a  sale  on  approyal,  under  Personal  Property  Law,  |  100,  rule  3,  and, 
under  section  127  title  passed  on  delivery  to  carrier,  subject  to  the  condi- 
tions stated. 

4.  Sales  <$=» 1 50(3)— Shipment  ef  gooito  sligbtly  earlier  than  agreed  date  held  set 

in  violation  of  contract. 

Where  a  contract  for  sale  provided  for  shipment  of  goods  on  October 
1st  the  shipment  on  the  preceding  September  13th  was  not  a  violation  of 
the  contract ;  time  not  being  of  the  essence,  and  there  being  no  evidence 
.    that  defendant  was  prejudiced  by  this  slightly  earlier  shipment 

Henry  T.  Kellogg  and  Kiley,  JJ.,  dissenting. 

Appeal  from  Chemung  County  Court. 

Action  by  the  Atlas  Shoe  Company  a^sfainst  David  Lewis.  From  a 
directed  verdict  for  plaintiff,  defendant  appeals.    Afifirmed. 

Appeal  by  the  defendant  from  a  judgment  of  the  Chemung  County  Court 
upon  the  direction  of  a  verdict  by  the  jury  in  favor  of  the  plainti£t  for 
the  sum  of  $102,  with  interest  and  costs ;  the  total  Judgment  for  damages  and 
costs  amounting  to  $197.16.  Trial  was  originally  had  in  the  City  Court  of 
Elmira,  N.  Y.,  resulting  in  a  dismissal  of  the  complaint.  A  new  trial  was 
had  in  the  Chemung  County  Court  and  at  tie  dose  of  the  case  the  defendant 
renewed  a  motion  to  dismiss  the  complaint  on  the  grounds  urged  at  the  close 
of  the  plaintlfTs  case,  which  had  been  denied;  the  important  grounds  being 
a  failure  to  prove  facts  sufficient  to  constitute  a  cause  of  action,  a  failure  to 
prove  8hipxi(^nt  of  goods  in  accordance  with  the  order  therefor,  and  that 
the  contract  was  void  under  the  statute  of 'frauds.  This  motion  was  denied, 
and  the  defendant  excepted.  The  court  then  granted  a  motion  for  the  direc- 
tion of  a  verdict  for  the  plaintiff,  and  refused  the  request  of  the  defendant  to 
submit  certain  questions  to  the  Jury,  to  which  the  defendant  excepted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

J.  Walter  HeflFeman,  of  Elmira,  for  appellant. 
Babcock  &  Gregg,  of  Elmira  (Wm.  W.  Gregg,  of  Elmira,  of  coun- 
sel), for  respondent. 

HINMAN,  J.  This  case  involves  the  sale  and  delivery  of  a  dozen 
pairs  of  shoes,  ordered  by  the  defendant  of  the  plaintiff  by  sample  or 
description,  which  the  plaintiff  delivered  to  the  express  company  at 
Boston,  Mass.,  consigned  to  the  defendant  at  Elmira,  N.  Y.,  but  which 
were  lost  in  transit.  The  plaintiff  claims  that  title  to  the  goods  passed 
to  the  defendant  upon  delivery  to  the  express  company,  and  that  the 
defendant  is  liable  for  the  agreed  price  for  the  goods,  with  remedy 
over  against  the  express  company  for  the  loss.  The  contention  of  the 
defendant  is  that  there  was  only  a  sale  on  approval,  within  section  100, 
rule  3,  subd.  2,  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41),  as 
added  by  Laws  1911,  c.  571,  and  that  title  did  not  pass,  because  the 
goods  had  not  been  received  and  had  not  been  approved.  The  defend- 
ant further  contends  that  the  goods  were  shipped  on  September  13th, 
whereas  the  order  for  the  goods  was  for  a  shipment  October  1st.  There- 
is  a  further  claim  on  the  part  of  the  defendant  that  there  was  no  note 
or  memorandum  in  writing  of  the  contract  for  the  sale  of  the  shoes,. 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indeze*' 

Digitized  by  L:iOOQIC 


820  195  NHW  YORK  SUPPLHMBNT  (Sup.  Ct 

signed  by  the  defendant,  sufficient  to  s^itisfy  the  statute  of  frauds.     See 
Personal  Property  Law,  §  85,  as  added  hy  Laws  1911,  c.  571. 

Taking  the  testimony  most  favorable  to  the  contention  of  the  de- 
fendant, as  we  are  bound  to  do  in  view  of  the  direction  of  the  ver- 
dict for  the  plaintiff,  we  find  that  the  plaintiff's  salesman  called  up- 
on the  defendant  at  his  store  in  the  city  of  Elmira,  N.  Y.,  on  August 
27,  1919,  having  with  him  a  sample  of  a  $5  shoe  and  a  book  contain- 
ing a  picture  of  a  certain  style  of  shoe  selling  for  $8,50.  Plaintiff's 
salesman  said  that  the  shoes  were  a'  great  bargain  and  were  sold  only 
in  dozen  lots,  "but  I  can't  deliver  them  to  you  before  October  1st." 
Defendant  testified: 

''He  kept  telling;  me  how  great  tbe  shoe  was,  so  I  bought  12  pairs  from  btm. 
I  told  him,  if  that  ain't  the  shoe,  that  1  will  not  accept  them,  bnt  I  will  re- 
turn them  right  back.'  He  said,  'AU  right,  sir/  On  that  condition  yon  can 
send  twelve  pair." 

And  again  defendant  said : 

"If  that  ain't  the  shoe,  I  can  return  them  right  back ;  if  they  wasn't  what 
he  said.  He  said  he  can't  ship  them  to  me  before  October  1st.  I  did  ask  him 
if  that  was  the  same  shoe  I  had  from  him  before^  I  had  a  lot  of  troable  wltt\ 
these  people  [plaintiflC].  They  wouldn't  take  them  back,  and  they  wasn't  the 
shoe  they  sold  me.  I  told  him,  'That  is  the  reason  I  don't  want  to  do  that' 
He  said,  *We  will  take  him  right  back ;  if  that  isn't  the  shoe,  you  can  return 
Ihem ;  if  that  isn't  the  shoe,  you  can  return  them  right  back.'  I  said,  'All 
right' " 

The  defendant  also  admitted  having  testified  at  the  previous  trial 
as  follows,  which  testimony  he  said  was  correct : 

"I  told  him  I  don't  want  it  any  later  than  October  1st;  not  any  later.  'If 
that  shoe  ain't  tlie  one  you  describe,  I  wiU  return  them  back.'  He  agreed  to 
that.  He  said,  'You  can  return  them  right  back,  if  that  isn't  the  way  I  de- 
scribe to  you.' " 

And  when  asked  again  by  his  counsel  on  redirect  examination  as 

to  what  the  salesman-  had  agreed  to,  defendant  said : 

"If  the  shoe  isn't  way  that  is  described  by  him,  I  can  return  them  right 
back." 

It  is  conceded  that  as  a  result  of  these  negotiations  the  salesman 
obtained  defendant's  order  for  12  pairs  of  these  shoes.  The  order 
was  not  signed  by  the  defendant,  but  was  made  out  by  the  salesman 
on  a  regular  form  in  triplicate;  the  original  order  being  sent  by  him 
to  the  plaintiff,  one  copy  being  retained  by  him,  and  one  copy  being 
handed  to  the  defendant.  This  written  order  contained  the  name  of 
the  buyer  and  of  the  seller,  the  kind  and  quantity  of  goods,  the  price 
and  every  esserftial  element  of  a  contract,  except  that  it  was  not  signed 
by  either  party.    It  provided  in  part  as  follows: 

"When  ship.  October  1st.  Date  sold,  August  27,  1919.  Sold  to  D.  Lewis  & 
Company,  416  E.  Water  St.,  Elmira,  N.  Y." 

The  goods  are  described  by  lot  No.  "397,"  giving  the  number  of 
pairs,  the  description  of  the  shoe,  the  width,  sizes,  and  the  price,  mak- 
ing a  total  price  of  $102.  On  September  13,  1919,  the  plaintiff  de- 
livered to  the  express  company  at  Boston,  Mass.,  12  pairs  of  shoes, 
claimed  by  the  plaintiff  to  meet  this  description,  and  valued  at  $102, 
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consigned  to  the  defendant  at  Elmira,  N.  Y.  At  the  time  of  ship- 
ping, plaintiff  placed  a  value  on  the  shipment  at  $102.  A  bill  was 
sent  by  the  plaintiff  to  the  defendant  for  such  ^oods,  which  the  de- 
fendant admits  having  received,  which  read  just  like  the  carbon  copy 
of  the  order  left  in  the  defendant's  store  at  the  time  of  the  order,  call- 
ing for  the  payment  of  $102  for  these  12  pair§  of  shoes,  lot  No.  397. 
On  September  30th,  the  defendant  wrote  to  plaintiff  as  follows  : 

•'I  have  also  received  a  Mil  sojne  time  ago  for  the  12  pair  of  i^oes,  lot  No. 
397,  which  I  did  not  receive  yet    Kindly  attend  to  same." 

On  October  4,  1919,  plaintiff  replied  to  defendant's  letter  of  Sep- 
tember 30th  in  part  as  follows : 

"Replying  to  your  letter  of  September  30th,  advising  ua  that  yon  have  not 
as  yet  received  12  pairs,  stock  No.  397.  Have  received  bill,  and  wish  to  ad- 
\i»e  that  under  date  of  September  13th  we  forwarded  via  American  Railway 
Express,  one  fiber  box  containing  12  pairs,  valued  at  $102." 

In  that  letter  the  plaintiff  also  stated  that  it  was  taking  up  the  mat- 
ter with  the  transportation  company,  asking  them  to  trace  and  deliver 
to  the  defendant  at  once.  The  plaintiff  also  in  its  letter  requested  the 
defendant  to  advise  it  if  the  goods  were  not  received,  as  in  that  event 
the  plaintiff  would  forward  the  necessary  papers  for  the  defendant 
to  make  out  a  claim  against  the  transportation  company,  and  indicated 
to  the  defendant  that  it  would  hold  the  defendant  liable  for  the  ship- 
ment. On  October  15,  1919,  the  defendant  wrote  to  the  plaintiff  as 
follows : 

"In  reply  to  yours  of  October  4th,  wish  to  state  that  we  haven't  received  our 
order  for  stock  No.  397,  and  advise  that  you  cancel  said  order,  aa  we  did  not 
receive  them  at  a  reasonable  time.** 

After  considerable  correspondence,  in  which  the  plaintiff  insisted 
upon  the  payment  of  the  account  by  the  defendant,  and  offering  to 
assist  in  the  prosecution  of  a  claim  on  behalf  of  the  defendant  against 
the  express  company,  this  action  was  commenced. 

[1,2]  Under  our  holding  in  the  case  of  Delaware  MiUs,  Inc.,  v. 
Carpenter  Bros.,  Inc.,  200  App.  Div.  324,  193  N.  Y.  Supp.  201,  parol 
evidence  was  admissible  to  identify  the  order  slip  setting  forth  the 
terms  of  the  sale  and  to  prove  the  circumstances  under  which  it  was 
prepared  and  a  carbon  copy  left  with  the  defendant  Defendant's 
letters  of  September  30th  and  October  15th  constituted  tacit  admis- 
sions of  the  order,  and  with  it  fully  satisfied  the  statute  of  frauds. 
The  memorandum  required  by  the  statute  "may  be  pieced  together  out 
of  separate  writings,  connected  with  one  another  either  expressly  or 
by  internal  evidence  of  subject-matter  and  occasion."  Marks  v.  Cowd- 
in,  226  N.  Y.  138,  145,  123  N.  E.  139,  141.  See,  also.  Spiegel  v.  Low- 
enstein,  162  App.  Div.  443,  448,  147  N.  Y.  Supp.  655 ;  Wiarda  &  Co. 
v.  Independent  Chemical  Co.  (Sup.)  162  N.  Y.  Supp.  158. 

[3]  All  of  the  essential  elements  of  a  contract  of  sale  were  incor- 
porated in  the  order  slip  which  the  defendant  concedes  he  received  at 
the  time  of  the  negotiations.  The  plaintiff  relies  upon  the  terms  as 
therein  set  forth.  The  defendant  seeks  to  import  into  the  contract 
an  element  of  promise  not  disclosed  by  the  order  slip.    The  conten- 
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tion  of  the  defendant  is  that  it  was  a  sale  on  approval,  that  under  sec- 
tion 100,  rule  3,  subd.  2,  of  the  Personal  Property  Law  (as  added  by 
Laws  1911,  c.  571),  title  to  the  goods  did  not  pass  when  the  shoes  were 
delivered  to  the  carrier,  and  that  therefore  the  defendant  is  not  re- 
sponsible for  the  price  of  the  goods  which  were  lost  in  transit.  We 
think  it  was  not  a  sale  "on  approval,  or  on  trial,  or  on  satisfaction," 
within  the  meaning  of  that  rule.  The  fact  that  defendant,  on  his 
cross-examination,  characterized  the  sale  as  one  "on  approval"  by  say- 
ing, "I  ordered  from  the  picture,  subject  to  my  approval;  *  *  * 
that  means  that  they  would  take  them  back ;  they  would  have  to  have 
my  approval  before  I  accept  them" — did  not  make  it  such.  It  was  a 
characterization  contrary  to  the  facts  proved,  so  far  as  the  meaning  of 
the  rule  in  question  is  concerned. 

The  facts  taken  from  the  defendant's  own  lips,  showing  just  what 
was  said,  do  not  reveal  a  conditional  agreement  to«ptu-chase  at  a  fu- 
ture time,  if  he  liked  them,  or  if,  after  trial,  they  satisfied  his  4>articu- 
lar  taste,  without  regard  to  any  particular  represented  quality  as  the 
determining  factor.  On  the  contrary,  the  agreement  was  simply  that 
he  should  be  oermitted  to  return  them  if  they  did  not  measure  up  to 
the  description.  In  that  case  title  passed  upon  delivery  to  the  car- 
rier (Personal  Property  Law,  §  127,  as  added  by  Laws  1911,  c.  571), 
subject  to  the  condition  that,  if  not  in  accordance  with  representations, 
they  might  be  returned.  The  sale  was  completed,  with  nothing  further 
for  the  plaintiff  to  do  after  shipment.  Assuming  that  the  sale  was  a 
sale  by  sample,  and  that  the  agreement  was  only  partly  reduced  to  writ- 
ing, so  as  to  permit  the  defendant  to  prove  by  parol  testimony  that  such 
was  the  case  (Grand  Rapids  Veneer  Works  v.  Forsythe,  83  Hun,  230, 
31  N.  Y.  Supp.  601),  we  think  the  testimony  indicates  "an  intention  to 
make  a  present  sale,  but  to  give  the  buyer  an  option  to  return  the 
goods,"  and  that  the  case  comes  within  rule  3,  subd.  1,  of  section  100  of 
the  Personal  Property  Law  (as  added  by  Laws  1911,  c.  571),  relating 
to  a  delivery  "on  sale  or  return."  See  Cronk  &  Carrier  Mfg.  Co.  v. 
Galbraith  Milling  Co.,  197  App.  Div.  568,  188  N.  Y.  Supp.  484. 

[4]  It  is  also  apparent  that  it  was  not  a  violation  of  the  contract 
of  sale  within  the  contemplation  of  the  parties  for  the  plaintiff  to  have 
shipped  the  goods  on  September  13th,  instead  of  waiting  until  Octo- 
ber 1st.  According  to  the  defendant's  own  testimony,  the  latter  date 
was  not  of  the  essence  of  the  contract  to  his  prejudice,  so  far  as  an 
earlier  shipment  was  concerned.  He  says,  "I  told  him  I  don't  want 
it  any  later  than  October  1st,  not  any  later,"  and  there  is  no  evidence 
that  he  was  in  any  way  prejudiced  by  a  slightly  earlier  shipment. 

The  plaintiff,  in  shipping  the  goods,  reasonably  protected  the  de- 
fendant by  declaring  their  full  value  upon  delivery  to  the  carrier,  and 
the  remedy  of  the  defendant  was  to  pay  for  the  goods  and  pursue  his 
remedy  against  the  carrier. 

The  judgment  of  the  County  Court  should  be  affirmed,  with  costs. 
All  concur,  except  HENRY  T.  KELLOGG  and  KILEY,  JJ.,  who 
dissent. 
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C202  App.  Div.  234)      * 

NEW  PALTZp  H.  &  P.  TRACTION  CO.  v.  ULSTER  COUNTY  tt  al. 

(Supreme  Court,  Appellate  Division,  Third  Department. «  July  d,  1922.) 

1.  Highways  ^s>99,  165— Coaiitlta  and  towns,  in  disoharging  duties  as  to  con- 

struotiOHp  malntenanoe,  and  control,  aet  as  agent  of  publio  or  state. . 

Tbe  construction,  maintenance,  and  control  of  highways  Is  a  govern- 
mental function,  and  counties  and  towns,  in  discharging  their  duties  with 
reference  thereto,  act  as  agents  of  tbe  public  or  of  the  state. 

2.  Counties  ^=»tll(l)— Towns  ^=:»36— Have  statutory,  bat  not  general^  powers 

to  contract. 

Towns  and  counties  and  their  respective  officers  can  raise  and  expend 
public  moneys  for  such  purposes  and  in  such  manner,  and  can  obligate 
the  town  and  county  on  such  contracts,  only  as  the  statutes  specifically 
authorize,  and  have  no  general  powers  to  make  contracts. 

3.  Counties  ^=>1 53 1/2— 'Towns  ^==>46(2)-^oonty  or  town  offloers  cannot  create 

liability  to  traction  company  for  removal  of  trades. 

In  view  of  Const,  art.  8,  i  10,  prohibiting  a  county  or  town  from  giving 
money  or  loaning  credit  to  any  individual  or  corporation,  the  officers 
of  a  county  and  town  have  no  authority  to  subject  tbe  town  to  a  contract 
liability  in  favor  of  a  traction  company,  whose  tracks  were  moved  from 
one  side  of  the  highway  to  the  other  in  the  course  of  highway  im- 
provement work. 

4.  Counties  ^=»  146— States  ^s>l  12— Towns  ^=:»45— Trespass  by  contractor  In  re- 

locating traction  eompany's  tracks  does  not  impose  liability  on  state,  county, 
or  town. 

Where  the  plans  for  improvement  of  a  highway  required  the  traction 
company's  tracks  to  be  relocated  within  the  limits  of  the  highway  on  the 
northerly  side  thereof,  and  the  contractor,  without  the  county  having 
proceeded  under  Highway  I-aw,  {  148,  to  acquire  land  for  a  deviation  from 
the  existing  highway,  located  the,  tracks  on  the  property  of  an  abutting 
owner,  the  contractor  was  a  trespasser,  but  for  his  trespass  neither  the 
state,  county,  nor  town  was  liable. 

5.  Counties  (^114— Towns  «c»37— Officers  have  no  authority  to  contract  to  give 

traction  company  rights  to  land  to  which  tracks  in  highway  were  removed. 

The  officers  of  a  county  and  town  had  no  authority  to  enter  into  a 
contract  for  the  removal  of  a  traction  company's  tracks  to  the  opposite 
side  of  a  highway  then  being  improved,  and  to  obligate  the  county  and 
town  to  give  the  traction  company  the  absolute,  indefeasible,  and  per- 
petual right  to  enjoy  the  lands  to  which  the  railroad  tracks  should  be 
removed,  with  the  same  exemptions  as  enjoyed  by  it  in  the  lands  then 
in  use,  since  such  authority  is  not  given  by  Highway  Law,  {f  138a,  148, 
or  by  any  other  law. 

Appeal  from  Special  Term,  Ulster  County. 

Action  by  the  New  Paltz,  Highland  &  PoughkeepsJe  Traction  Com- 
pany against  the  County  of  Ulster  and  the  Town  of  Lloyd.  From  a 
judgment  in  favor  of  plaintiff  against  the  Town  of  Lloyd,  that  defend- 
ant appeals,  and  from  so  much  of  the  judgment  as  dismissed  the  com- 
plaint against  the  County  of  Ulster,  the  plaintiff  appeals.  Judgment 
dismissing  the  complaint  against  the  County  affirmed,  judgment 
against  the  Town  reversed,  and  complaint  dismissed. 

.  Appeal  by  the  defendant  the  town  of  Lloyd  from  a  Judgment  entered  in  the 
clerk's  office  of  Ulster  county,  November  3,  1921,  after  trial  by  the  court 
withoMt  a  jury,  against  the  appellant,  for  $945.36,  damages  and  costs,  and  ai>- 
peal  by  the  plaintiff  from  so  much  of  said  jud^qnent  as  dismissed  the  com* 
plaint  against  the  county  of  Ulster,  with  $82.06  costs  against  the  plaintiff. 

^=:»For  otber  CMes  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DlgeBts  4  Indexes 
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The  action  Is  to  recover  on  a  contract  The  plaintiff  Is  a  street  railway 
company,  with  tracks  in  the  highway  in  the  town  of  I/loyd,  Ulster  county,  N. 
T.  A  county  highway  was  being  constructed  over  and  upon  this  highway. 
The  tracks  of  the.  plaintiff ,  at  the  location  in  question,  were  partly  upon  the 
southerly  and  partly  upon  the  northerly  side  of  the  highway.  The  plans  tor 
the  county  highway,  prepared  by  the  state  highway  commission,  provided  for 
changing  plaintiff's  tracks  from  the  southerly  side  to  the  northerly  side  of 
the  highway.  Plalnrtff  claimed  to  own  the  lands  on  which  its  tracks  were, 
and  demanded  of  the  oflScers  of  defendants,  respectively,  that  all  its  rights 
and  exemptions  be  protected.  On  November  11, 1913,  a  certain  six-party  agree- 
ment was  drafted,  in  which  the  town  of  Lloyd  was  the  first  T>arty.  the  county 
of  Ulster  the  second  party,  the  county  superintendent  of  highways  for  the 
county  of  Ulster  the  third  party,  the  town  superintendent  of  highways  of  the 
town  of  Uoyd  the  fourth  party,  the  state  commissioner  of  highwayg  of  the 
state  of  New  York  the  fifth  party,  and  the  plaintiff  was  the  sixth  party.  The 
obligation  in  this  contract  was  as  follows: 

"Now,  therefore,  this  agreement  witnesseth  Ihat  the  parties  of  the  first, 
second,  third,  fourth,  and  fifth  parts,  in  order  to  carry  out  such  agreement, 
it  is  hereby  agreed  to  and  with  the  party  of  the  sixth  part,  that  the  party  of 
the  sixth  part  shall  have  absolute,  indefeasible,  and  perj^tual  right  to  enjoy 
and  use  the  land  to  which  its  railroad  tracks,  ties,  poles,  brackets,  wlre«,  and 
appurtenances  shall  have  been  removed  as  aforesaid,  with  the  same  exemp- 
tions as  now  enjoyed  by  the  party  of  the  sixth  part  in  the  land  now  used  by 
it  in  the  operation  of  its  railroad  with  its  appurtenances." 

The  contract  was  signed  in  the  name  of  the  town  of  Lloyd  by  Philip 
Schantz,  its  supervisor,  In  the  name  of  the  county  of  Ulster  by  John  A.  Sny- 
der, chairman  of  Its  board  of  supervisors,  by  the  superintendents  of  high- 
ways of  the  town  and  county,  and  by  the  state  commissioners  of  highways, 
and  acknowledged  by  the  perpons  whose  names  were  signed.  The  plaintiff's 
tracks  and  appurtenances  were  changed,  and  placed  in  the  highway  along 
its  northerly  side. 

James  Daley  owned  lands  contiguous  to  the  highway  on  its  northerly  side, 
and,  claiming  that  the  railroad  line  as  placed  encroached  upon  his  land, 
brought  an  action  against  the  plaintiff  to  eject  it  from  his  lands  ?«nd  for  dam- 
ages. He  recovered  judgment  for  $103.50  damages  and  5^-271.31  costs,  and  the 
judgment  further  provided  that,  if  the  traction  company  (plafntiff  herein) 
should  pay  to  Daley  the  sum  of  •'^200  fee  damages,  the  sum  of  $103^50  dam- 
ages recovered,  and  the  costs  $271.31,  Daley  or  his  representatives  should 
convey  to  the  plaintiff  such  of  the  Daley  lands  as  were  covered  by  its  tracks. 
Thereupon  the  instant  action  was  brought,  demanding  judgm«it  that  the 
defendants  be  adjudged  to  save  the  plaintiff  from  the  consequences  of  the 
Daley  action  and  expenses  sustained  therein,  and  to.  pay,  satisfy,  and  dis- 
charge the  said  judgment ;  second,  in  the  event  of  the  payment  and  discharee 
of  said  judgment  by  the  pla'ntiff  (traction  company)  that  this  plaintiff  re- 
cover of  defendants  the  amount  of  said  judgment  po  paid,  with  interest,  and 
its  expenses,  with  interest  The  complaint  was  dismissed  against  the  county ; 
judgment  was  awarded  against  the  town  for  $935.86,  damages  and  coses. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Brinnier,  Canfield  &  Brinnier,  of  Kingston  (William  D.  Brinnier 
and  Palmer  Canfield,  both  of  Kingston,  of  counsel),  for  plaintiff. 
Andrew  Wright  Lent,  of  Highland,  for  defendant  town  of  Lloyd. 
John  W.  Eckert,  of  Kingston,  for  defendant  Ulster  County. 

VAN  KIRK,  J.  [1,2]  The  construction,  maintenance,  and  con- 
trol of  highways  is  a  governmental  function.  For  convenience  of  ad- 
ministration, counties  and  towns  were  organized,  and  to  them,  were 
delegated  certain  powers  and  duties,  well  defined  and  limited  by  stat- 
ute, among  which  are  some  duties  in  the  construction,  maintenance. 
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and  control  of  highways,  in  discharging  which  they  are  performing  a 
governmental  duty,  and  their  officers  acting  therein  are  the  agents  of 
the  public  or  the  state.  The  towns  and  counties  are  as  exempt  from 
liability  for  the  unauthorized  or  wrongful  acts  or  contracts  of  their 
officers  in  this  respect  as  is  the  state.  The  towns  and  counties  and 
their  respective  officers  can  raise  and  expend  public  moneys  for  such 
purposes  and  in  such  manner  only,  and  can  oblig:ate  the  town  and  coun- 
ty on  such  contracts  only,  as  the  statute  specifically  authorizes.  They 
have  no  general  powers  to  make  contracts.  If  a  contract  is  not  with- 
in the  power  granted  by  statute  to  the  town  or  county  to  make,  the 
action  of  the  town  board  or  the  board  of  supervisors,  authorizing  or 
assenting  to  it,  does  not  render  it  a  binding  obligation  on  the  town 
or  the  county.  Acme  Road  Machinery  Co.  v.  Town  of  Bridgewater, 
185  N.  Y.  1,  77  N.  E.  879,  reversing  104  App.  Div.  597,  93  N.  Y. 
Supp.  494;  County  of  Albany  v.  Hooker,  204  N.  Y.  1,  97  N.  E.  403, 
Ann.  Cas.  1913C,  663;  Wells  v.  Town  of  Salina,  U9  N.  Y.  280,  23 
N.  E.  870,  7  L.  R.  A.  759;  People  ex  rel.  Everett  v.  Board  of  Super- 
visors of  Ulster  County,  93  N.  Y.  397;  People  ex  rel.  Van  Keuren 
v.  Board  of  Auditors  of  Town  of  Esopus,  74  N.  Y.  310. 

[3]  Article  8,  §  10,  of  the  state  Constitution,  contains  the  follow- 
ing: 

"No  county,  dty.  town  or  village  shall  hereafter  give  any  money  or  prop- 
erty, or  loan  Its  money  or  credit  to  or  in  aidr  of  any  individual,  association  or 
corporation,  ♦  ♦  ♦  nor  sliaU  any  such  county,  city,  town  or  village  be  al- 
lowed to  incur  any  indebtedness  except  for  county,  city,  town  or  village 
purposes." 

The  superintendent  of  highways  of  a  town  or  of  a  county,  or  a 
supervisor  of  a  town,  has  no  authority  to  subject  the  town  or  county 
to  a  contract  liability  unless  so  specifically  authorized  by  statute.  (It 
may  be  noted  that  the  town  board  of  the  town  of  Lloyd  did  not  au- 
thorize the  town  superintendent  of  highways  or  the  supervisor  to  exe- 
cute this  contract,  nor  has  it  in  any  form  assented  to  the  contract.) 

[4]  The  contract  for  the  construction  of  this  county  highway  was 
made  by  the  state  commission,  which  retained  full  control  of  the  con- 
tract and  the  work  thereunder.  The  contractor-  performed  solely  un- 
der the  direction  of  the  commission.  The  court  has  found  that  the 
plans  as  prepared  show  that  the  plaintiff's  track  was  to  be  relocated 
on  the  northerly  side  of  the  highway,  within  the  limits  of  the  highway ; 
that  it  was  in  fact  relocated  outside  the  bounds  of  the  highway,  and  in 
part  on  lands  of  Daley.  Section  148  of  the  Highway  Law  (Consol. 
Laws,  c.  25)  then  provided  that,  if  a  county  highway  proposed  to  be 
constructed  or  improved  shall  deviate  from  the  line  of  a  highway  al- 
ready existing,  the  board  of  supervisors  of  the  county  where  such  high- 
way is  located  shall  acquire  land  for  the  requisite  right  of  way  prior  to 
the  actual  commencement  of  the  work  of  construction.  Subsequent  to 
the  construction  of  the  present  highway,  but  prior  to  the  judgment  in 
the  Daley  action,  said  section  148  was  amended,  so  as  to  require  the 
right  of  way  prior  to  the  advertisement  for  proposals.  See  Laws  1917, 
c.  261 ;  Laws  1918,  c.  326.  This  statute  was  not  complied  with.  The 
Daley  lands  were  not  acquired  by  the  board  of  supervisors  of  Ulster 
county.  The  contractor,  therefore,  when  he  placed  the  railroad  line  in 
part  upon  the  Daley  lands,  was  a  trespasser,  but  for  his' trespass  neither 
195  N.Y.S.— 40 
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the  State,  county,  nor  town  is  liabJe.     See  Konner  v.  State  of  New 
York,  227  N.  Y.  478,  125  N.  E.  843. 

[6]  The  contract  on  which  this  action  is  based  purports  to  assure 
to  the  plaintiflf  that  it  shall  have  absolute,  indefeasible,  and  perpetual 
right  to  enjoy  and  use  the  lands  to  which  the  railroad  tracks  shall  be 
removed,  with  the  same  exemptions  as  now  enjoyed  by  it  in  the  land 
now  used  by  it.  There  is  no  statutory  authority  for  making  such  a 
contract  given  to  either  the  county  or  the  town.  Section  148  of  the 
Highway  Law  above  mentioned  simply  requires  the  board  of  super- 
visors to  acquire  any  added  land  necessary  for  the  proposed  highway^ 
and  it  was  held  in  People  v.  Town  of  Frankfort,  182  App.  Div.  431, 
169  N.  Y.  Supp.  633,  that,  where  this  duty  had  not  been  performed, 
the  sole  remedy  of  the  state  to  recover  moneys  for  such  added  lands 
taken  is  through  the  board  to  town  auditors,  and  that  a  complaint  in 
an  action  against  the  town  directly  should  be  dismissed.  This  sec- 
tion evidently  gives  no  aid  to  the  appellant's  contention.  Section  138-a 
of  the  Highway  Law  (as  added  by  Laws  1911,  c.  375)  provides: 

"Whenever  the  commission  shaU  have  determined  upon  the  construction  or 
improvement  of  a  state  highway  or  section  thereof,  or  shall  have  approved  a 
resolution  adopted  by  the  board  of  supervisors  in  any  county  requesting  the 
construction  or  improvement  of  a  county  highway,  or  section  thereof,  and 
shall  have  had  prepared  the  preliminary  mai>B,  plans  and  specifications,  the 
commission  shall  cause  notice  thereof  and  of  the  proposed  width  and  kind  of 
construction  of  such  road  to  be  given  the  town  board  of  every  town  into  or 
through  which  any  such  highway  passes.  If  it  is  desired  to  construct  or  Im- 
prove a  portion  of  a  state  or  county  highway  within  any  such  town  at  a 
greater  width  or  in  a  manner  involving  greater  cost,  or  both,  than  that  pro- 
vided in  the  plans  and  specifications  therefor,  the  town  board  may  i)etition 
the  commission  for  an  estimate  of  the  additional  coslTof  constructing  or  im- 
proving the  same  to  a  width  or  in  a  manner,  or  both,  specified  in  sudi  x>etition. 
The  commission  shall  as  soon  as  practicable  make  an  estimate  of  such  addi- 
tional cost  and  send  the  same  to  the  town  board.  The  town  board  may  there- 
upon determine,  by  a  resolution  duly  adopted  by  a  vote  of  a  majority  of  all 
the  members  of  such  board,  that  such  portion  of  highway  shall  be  constructed 
or  improved  to  the  additional  width  or  in  the  manner,  or  both,  specified  in 
its  petition,  at  the  exi>ense  of  the  town.    •    •    •  "  ^ 

Intermediate  the  making  of  the  contract  of  November  11,  1913,  and 
the  completion  of  the  construction  of  the  improvement,  the  phrase- 
ology of  said  section  138-a  of  the  Highway  Law,  so  far  as  here  mate- 
rial, was  amended  by  chapter  461  of  the  Laws  of  1916,  to  read  as  fol- 
lows: 

"Whenever  the  commission  shall  have  determined  upon  the  construction  or 
improvement  of  a  state  or  county  highway  or  section  thereof  and  it  is  de- 
sired by  any  town  in  which  such  proposed  highway  is  situated  to  construct  or 
improve  the  same  at  a  greater  width  or  in  a  manner  involving  greater  cose 
or  both,  than  that  provided  in  the  plans  and  specifications  as  prepared  by  the 
commission,  the  town  board  may  petition  the  commission  for  an  estimate  of 
the  additional  cost  of  constructing  or  improving  the  same,  to  a  width  or  in  a 
manner,  or  both,  as  desired  by  such  board.  The  commission  shall  as  soon  as 
practicable  make  an  estimate  of  such  additional  cost  and  transmit  the  same  to 
the  town  board,  and  the  town  board  may  thereupon  by  resolution  petition  the 
commission  to  provide  the  width  and  type  of  construction  desired.  The  addi- 
tional expense  caused  by  the  increased  width  or  different  type  of  construction, 
.  or  both,  shaU  be  home  wholly  by  the  town.    •    •    • »» 

This  section  merely  authorizes  a  town  to  bear  the  expense  of  pro- 
curing an  increased  width  in  a  proposed  highway,  or  a  more  costly 
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construction.  The  proceedings  provided  for  m  this  section  have  not 
been  foUovsred,  and,  except  the  statute  be  followed,  no  liability  can 
rest  upon  the  town  thereunder.  The  fact  that  under  the  statute  towns 
and  counties  are  to  bear  certain  expenses  in  acquiring  lands  for  a 
highway  does  not  put  upon  towns  or  counties  an  implied  liability  for 
contracts  made  without  authority  of  the  statute.  Our  attention  is 
not  called  to  any  statute,  nor  have  we  after  careful  search  found  any, 
under  which  a  liability  may  rest  against  either  the  town  of  Lloyd  or 
the  county  of  Ulster  under  the  contract  sued  upon;  under  it  there 
exists  no  obligation  to  discharge  which  the  funds  of  the  county  or  of 
the  town  can  be  lawfully  used. 

The  judgment  dismissing  the  complaint  against  the  county  of  Ul- 
ster should  therefore  be  affirmed,  with  costs  against  the  plaintiff.  The 
judgment  against  the  town  of  Lloyd  should  be  reversed,  and  the  com- 
plaint dismissed,  with  costs  against  the  plaintiff.    All  concur. 


(202  App,  Div.  251> 

ADIRONDACK  RECORD,  ino,  V.  LAWRENCE  et  aL 

(Snpreme  Court,  AppeUate  Divlsioii,  Third  I>epartment    July  6,  1922J 

1.  Libel  and  slaniier  «=»9 (8)— Article  attaeklnfl  newspaper  editor  held  ilbeloae. 

A  handbUl  attacking  a  newspaper  editor,  stating  that  any  one  who  de- 
sired to  know  something  about  '^fllth  and  degeneracy"  should  call  on  the 
editor,  and  listen  to  his  stories  about  himself,  and  learn  from  his  own 
lips  that  he  is  a  "booze  fighter,  gambler,  and  immoral  man,"  and  that  he 
Is  a  "great  apostle  of  prohibition,"  but  a  "hypocrite,"  that  ''he  punishes 
more  *flre  water'  than  any  'gutter  pup'  was  ever  known  to,"  and  that  it 
would  be  a  good  thing  if  he  were  tarred  and  feathered  and  ridden  out 
of  town  on  a  fence  raU,  was  libelous,  so  far  as  the  editor  of  the  news- 
paper was  concerned.  ^ 

2.  Libel  and  slander  ^=>73— Newspaper  cannot  maintain  action  for  libel  for  per- 

sonal attack  on  Its  editor. 

To  sustain  a  complaint  for  libel  of  a  newsjMiper,  where  no  special  dam- 
age has  been  alleged,  the  Ubelous  article  must  contain  some  charge  or 
statement  in  relation  to  the  new^aper  itself,  as  distingiUshed  from  its 
editor,  and  which  necessarily  and  directly  affects  its  credit,  and  occa- 
sions pecuniary  injury. 

3.  Libel  and  slander  <$=»  19— Article  alleged  libelous  must  be  construed  as  a  whole. 

It  is  weU  established  that  an  article  alleged  to  be  Ubelous  must  be  con- 
strued as  a  whole. 

4.  Libel   and  slander  <&=»9 (8)— Handbill   attaoking   newspaper   editor   bold   not 

libelous  as  to  newspaper. 

In  an  action  by  a  new43paper  against  a  publisher  of  a  handbill,  attack- 
ing the  editor  as  filthy,  degenerate,  and  immoral,  and  as  a  gambler  and 
hypocrite,  and,  although  an  apostle  of  prohibition,  a  booze  tighter  who 
should  be  tarred  and  feathered  and  ridden  out  of  town  on  a  raU,  held 
not  libelous  as  to  the  newspaper. 

Ck)chrane,  P.  J.  and  Kiley,  J.,  dissenting. 

Appeal  from  Special  Term,  Essex  County. 

Action  by  the  Adirondack  Record,  Inc.,  against  Georp^e  Lawrence 
and  others.  From  orders  denying  a  motion  to  dismiss  the  complaint 
and  alternative  motions  to  make  it  more  definite  and  certain,  to  strike 
out  i>arts  thereof  as  irrelevant,  and  to  separately  state  and  number 
the  causes  of  action  (193  N.  Y.  Supp.  122),  defendants  appeal  Order 
denying  motion  to  dismiss  complaint  reversed,  and  mption  granted. 
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This  is  an  appeal  from  two  orders,  one  denying  a  motion  to  dismiss  the 
complaint,  made  under  rale  106  of  the  Rules  of  Civil  Practice,  and  the  other 
denying  alternatiye  motions  to  make  the  complaint  more  definite  and  certain, 
to  strike  out  parts  of  the  complaint  as  irrelevant  and  to  separately  state  and 
number  the  causes  of  action. 

The  plaintiff  is  a  corporation.  The  complaint  is  to  recover  damages  Bnffefed 
by  reason  of  the  publication  of  an  alleged  libelous  handbilL    It  alleges: 

That  the  plaintiff  corporation  is  the  owner  and  publisher  of  a  newspaper 
known  as  the  Adirondack  Record,  having  a  large  circulation  in  Ansable  Forks, 
N.  Y.,  and  in  several  nearby  counties.  That  its  paper  was  enjoying  the  confi- 
dence and  respect  of  subscribers,  patrons^  and  citizens  generally  where  cir- 
culated. ''That  the  prosperity,  usefulness,  and  permanency  of  the  plaintiff 
were  and  are  dependent  upon  the  honesty,  skill,  and  ability  of  the  manage- 
ment of  the  plaintiff,  and  upon  the  truthfulness  and  reliability  of  the  Items 
of  news  published  in  plaintiff's  newspaper,  and  upon  the  confidence  of  the 
public  in  such  honesty,  skill,  and  ability,  and  such  truthfulness  and  Ieliabi^ 
Ity."  That  the  defendants,  "for  the  purpose  of  injuring  the  credit  and  busi- 
ness of  the  plaintiff,  and  to  destroy  the  confidence  of  plaintiff's  subscribers  and 
citizens  generally,  caused  to  be  composed  of  and  concerning  the  plaintiff  a 
certain  handbill  or  poster  containing  false,  defamatory,  and  libelous  matter 
concerning  the  plaintiff,  and  affecting  the  business  character  and  credit  of 
said  plaintiff,  Sh  follows: 

"  *The  Record's.  Reliability. 

**  'The  Adirondack  Record  has  published  a  very  pretty  little  article  about  th» 
class  of  entertainments  that  the  Bridge  Theater  is  furnishing  its  patrons,  es- 
pecially the  one  given  on  Friday  evening,  December  26,  which  they  say  has 
not  been  equaled  for  true  degeneracy  and  filthiness  in  a  very  long  time.  Now. 
we  wish. to  say  that  if  any  one  would  like  to  know  something  about  filth  and 
degeneracy,  they  need  not 'wait  for  the  evening  and  the  theater  but  call  on 
the  editor  of  the  Record  at  any  time  and  listen  to  the  stories  of  himself. 

"  'We  would  like  very  much  to  have  them  explain  the  meaning  of  the  word 
"profanity,"  also,  as  the  term  "LIAR"  was  the  nearest  thing  to  profanity  that 
was  used  during  the  so-called  entertainment,  and  if  that  is  classed  as  pro- 
fanity in  the  Record's  dictionary,  we  would  like  to  get  a  copy. 

"  'The  item  regarding  the  chairman  of  the  Red  Cross  offering  to  referee  a 
fight  between  the  parties  who  were  quarreling  must  have  been  inserted  to  help 
fill  up  the  columns,  or  as  a  sample  of  the  Record's  news,  as  the  person  referred 
to  was  in  New  York  City  at  the  time,  and  did  not  learn  of  the  trouble  until 
he  saw  the  brilliant  talk  in  the  Record. 

"'In  a  recent  issue  of  that  ably  (?)  edited  sheet,  the  Adirondack  Record, 
under  the  date  of  December  26,  we  believe  this  "great"  reformer,  or  per- 
former, referred  to  "that  terribly  corrupt  town  of  Black  Brook"  and  to  its 
citizens  as  bootleggers,  and  to  the  town  authorities  as  incompetents. 

"  'All  you  have  to  do  is  to  listen  to  this  actor  a  few  minutes  and  you  will 
realize  that  his  hat  covers  the  worst  corruption  in  the  entire  town. 

"  'Again  listen  to  him,  and  you  will  learn  from  his  own  lips  that  he  is  a 
"booze  fighter,"  gambler  and  immoral  man.  Yet  this  hypocrite,  every  time  he 
hears  of  any  one  using  a  little  "fire  water,"  as  he  calls  it,  he  rushes  Into  print 
to  vilify  the  party ;  when,  as  a  matter  of  fact,  judging  from  what  he  says,  he 
punishes  more  "fire  water"  than  any  "gutter  pup"  was  ever  known  to. 

"  'This  great  apostle  of  prohibition  said  that  he  attended  a  meeting  of  the 
board  of  supervisors  at  Blizabethtown  recently,  and  upon  his  return  he  told 
anybody  that  wanted  to  listen  to  him  that  "at  a  certain  dinner,  we  paid  Ben 
Stetson  $235  for  whisky."  This  may  be  so,  and  may  not ;  however.  Moral  Ben. 
do  not  trust  any  low-grade  talking  machines.  A  slight  jar  sometimes  set 
these  self -winders  off  and  they  tell  things. 

**  'We  would  suggest  to  this  hypocrite  that  if  he  wants  to  publish  a  real 
sensational  story,  something  that  would  eclipse  anything  that  he  has  ever 
printed  along  the  lines  of  degeneracy  and  filthiness,  to  devote  several  columns 
about  himself  every  week  for  the  year  1920.  You  cannot  camouflage  the  peo- 
ple. 

"  'In  eonclusion  we  wish  to  say  that  the  most  of  the  representative  citizens 
of  Ausable  Forks  unite  in  saying  that  if  the  (Record's  chief  representative 
cowd  be  t]?eated  to  a  ride  out  of  town  on  a  fence  rail  with  a  nice  coat  of  tar 
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and  feathers  as  wearing  apparel,  ft  would  be  as  good  a  thing  as  cotQd  happen 
to  the  tbwn/  " 

That  the  defendants  caused  many  copies  of  said  handbill  to  be  printed  and 
circulated  In  the  counties  where  the  newspaper  published  by  the  plaintiff  was 
circulated,  and  "that  by  means  of  such  publication  the  plaintiff  was  injured  in 
ItB  reputation,  credit  and  good  name,  and  suffered  the  loss-  of  public  confidence 
and  respect,  to  its  damage  of  ten  thousand  ($10,000.00)  dollars." 

Argued  before  COCHRANE,  P.  T-,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Weeds,  Conway  &  Cotter,  of  Plattsburg  (Frank  B.  Smith,  of  New  York 
€!lty,  and  Thomas  B.  Cotter,  of  Plattsburg,  of  counsel),  for  appellants. 
Patrick  J.  Tlemey,  of  Plattsburg,  for  respondent. 

HINMAN,  J.  [1]  It  has  been  proved  to  the  satisfaction  of  this 
court  that  the  article  in  question  was  libelous  so  far  as  the  editor  of 
the  plaintiff's  paper  was  concerned.  McKee  v.  Robert  et  al.,  197  App. 
Div.  842,  189  N.  Y.  Supp.  502.  We  are  now  asked  to  say  whether 
the  complaint  states  a  cause  of  action  for  libel  against  the  corporation 
which  owns  and  publishes  the  paper.  The  principles  involved  seem 
to  be  well  settled,  and  reiterated  by  the  Court  of  Appeals  in  First  Na- 
tional Bank  of  Waverly  v.  Winters,  22S  N.  Y.  47,  121  N.  E.  459,  cit- 
ing Reporters'  Ass'n  of  America  v.  Sun  Printing:  &  Publishing-  Ass'n, 
186  N.  Y.  437,  79  N.  E.  710,  and  New  York  Bureau  of  Information  v. 
Ridgway-Thayer  Co.,  119  App.  Div.  339,  342.  104  N.  Y.  Supp.  202, 
reversed  on  dissenting  opinion  193  N.  Y.  666,  87  N.  E.  1124.  In  Re- 
porters' Association  v.  Sun  Printing  &  Publishing  Ass'n,  supra,  186 
N.  Y.  at  page  440,  79  N.  E.  711,  the  Court  of  Appeals  said: 

"That  a  corporation  has  the  right  to  maintain  an  action  of  libel,  when  the 
pnbUcation  assails  its  management  or  credit,  and  inflicts  injury  upon  its  busi- 
ness or  property,  is  a  proposition  which  is  true  upon  principle,  and  which  has 
the  support  of  authority.  ♦  ♦  ♦  It  is  as  much  entitled  to  the  protection  of 
the  law  in  those  respects  as  is  the  natural  person.  It  differs  from  the  latter, 
in  that  it  has  no  diaracter  to  be  affected  by  a  libel,  but  its  right  to  be  pro- 
tected against  false  and  malicious  statements  affecting  its  credit  or  property 
should  be  beyond  question.  There  has  been  some  dispute  in  the  cases  as  to  the 
necessity  of  setting  oat  the  specific  damage  which  a  corporation  claims  to  have 
suffered  from  a  libelous  publication,  but  I  regard  the  better  rule  to  be  that 
such  an  averment  is  not  necessary,  when  the  language  is  of  so  defamatory  a 
nature  as  to  directly  affect  credit  and  to  occasion  pecuniary  injury." 

In  New  York  Bureau  of  Information  v.  Ridgway-Thayer  Co.,  su- 
pra, 119  App.  Div.  at  page  344  of  the  opinion  adopted  by  the  Court  of 
Appeals  (104  N.  Y.  Supp.  205),  it  is  said: 

"The  object  of  requiring  that  special  damage  be  alleged  In  an  action  of  this 
kind  is  to  restrict  the  recovery  to  actual  pecuniary  loss.  When  the  libel  is  of 
such  a  character  that  such  loss  will  necessarily  flow  from  its  publication, 
then  such  damage  will  be  presumed ;  otherwise,  it  must  be  alleged.  Where  a 
libel  is  published  of  an  individual  affecting  his  character  a  recovery  is  allowed 
in  the  absence  of  proof  of  special  damage,  because  the  nature  of  the  injury 
is  such  that  the  specification  of  the  damage  is  impossible ;  but,  as  the  only 
injury  that  can  be  sustained  by  a  business  corporation  is  the  pecuniary  damt 
age  that  is  actually  sustained  because  of  the  publication,  such  special  damage 
must  be  alleged  unless  from  the  nature  of  the  libel  pecuniary  damages  neceS* 
sarily  followed." 

In  South  Hetton  Coal  Co.  v.  Northeastern  News  Association, 
L.  R.  [1894]  1  Q.  B.  133,  cited  by  the  Court  of  Appeals  in  the  Winters 
Case,. supra,  and  which  is  a  leading  English  case,  it  is  said: 
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"The  words  complained  of  must  attack  the  corporation  or  company  in  the 
method  of  conducting  its  affairs,  must  accuse  it  of  fraud  or  mismanagement, 
or  must' attack  its  financial  position." 

A  corporation  cannot  maintain  an  action  for  slander  or  libel  upon 
words  spoken  or  published  solely  of  and  concerning  its  officers  or 
members.  Hapgoods  v.  Crawford,  125  App,  Div.  856,  110  N.  Y.  Supp. 
122;  Brayton  v.  Cleveland  Special  Police  Co.,  63  Ohio  St.  83,  57  N. 
E.  1085,  52  L,  R.  A.  525;  Memphis  Telephone  Co.  v.  Cumberland 
Tel.  &  Tel.  Co.,  145  Fed.  904,  76  C.  C.  A.  436. 

'"To  merely  attack  or  challenge  the  rectitude  of  the  officers  or  members  of 
a  corporation,  and  hold  them  or  either  of  them  up  to  scorn,  hatred,  contempt, 
or  obloquy  for  acts  done  in  their  official  capacity,  or  which  would  render  them 
liable  to  criminal  prosecution,  does  not  give  the  corporation  a  right  of  action 
for  libel."    Warner  Instrument  CJo.  y.  IngersoU  (C.  O.)  157  Fed.  311. 

[2]  To  sustain  this  complaint,  therefore,  the  article  allefj^ed  to  be 
libelous  must  contain  some  charge  or  statement  in  relation  to  the  cor- 
poration itself  as  distinguished  from  its  editor,  and  which  necessarily 
and  directly  affects  its  credit  and  occasions  pecuniary  injury,  since  no 
special  damage  has  been  alleged 

[3]  It  is  well  established  that  the  article  in  question  must  be  con- 
strued as  a  whole. 

"The  langruage  used  is  to  be  understood  by  judge  and  Jury  in  the  same  man- 
ner as  others  understand  it,  and  words  are  to  be  taken  in  that  sense,  which 
would  be  naturally  conveyed  to  persons  of  ordinary  understanding."  Morri- 
son V.  Smith.  177  N.  Y.  366,  368,  69  N.  E.  725,  726. 

"If  the  article  be  susceptible  of  only  one  meaning,  then  the  question  whether 
or  not  it  is  libelous  per  se  is  to  be  decided  as  matter  of  law  by  the  court." 
Klaw  V.  New  York  Press  Co.,  137  App.  Div.  686,  688,  122  N.  Y.  Supp.  437,  438. 

"If  the  application  or  meaning  of  the  words  is  ambiguous,  or  the  sense  In 
which  they  were  used  is  uncertain,  and  they  are  capable  of  a  construction 
which  would  make  them  actionable,  ♦  ♦  ♦  it  is  for  the  jury  to  determine, 
upon  all  the  circumstances,  whether  they  were  applied  to  the  plaintiff,  and  in 
what  sense  they  were  used."  Sanderson  v.  Caldwell,  45  N.  Y,  398,  401  (6  Am. 
Rep.  105). 

Taking  the  article  as  a  whole,  and  reading  it  in  the  sense  which 
would  be  naturally  conveyed  to  persons  of  ordinary  understanding, 
we  think  it  is  susceptible  of  only  one  meaning — ^an  attack  upon  the 
editor  alone,  involving  essentially  a  charge  of  hypocrisy  in  his  attack 
upon  the  defendants,  which  we  have  held  in  McKee  v.  Robert,  supra, 
to  have  been  defamatory  and  libelous.  The  application  and  meaning 
of  the  article  is  not  ambiguous.  The  sense  in  which  the  article  is 
written  is  not  uncertain.  It  was  clearly  applied  to  the  editor  in  the 
sense  of  charging  him  with  personal  moral  turpitude  inconsistent  with 
his  personal  authorship  of  articles  reflecting  on  people  guilty  of  fail- 
ings and  little  offenses.  It  is  a  charge  of  mismanagement  of  himself 
in  his  own  personal  mode  of  living,  inconsistent  with  the  thoughts  to 
which  he  gave  expression  in  the  publication  of  the  article  concerning 
Uie  defendants,  and  not  a  charge  of  mismanagement  of  the  publica- 
tion itself  by  the  printing  of  false,  filthy,  and  degenerate  facts. 

A  study  of  the  article  by  paragraphs,  seriatim,  shows  this  to  be  the 
necessary  implication.  The  heading  of  the  article  is  "The  Record's 
Reliability."  This,  standing  alone,  is  not  libelous  per  se.  To  deter- 
mine whether  this  heading  imputes  unreliability,  and  that  the  word 
"reliability"  was  used  in  sarcasm,  as  applied  to  the  corporation,  no 
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such  meaning  can  be  attributed  to  it,  unless  such  imputation  is  justly 
found  from  a  perusal  of  the  article  as  a  whole.  The  eontroversy,  as 
we  shall  see,  was  entirely  with  the  editor. 

The  learned  court  below  has  sustained  the  complaint,  apparently  on 
two  grounds:  (1)  That  the  alleged  libelous  article  charges,  or  is  sus- 
ceptible of  having  charged,  the  plaintiff  corporation  with  having  pub- 
lished in  its  paper  an  article  relating  to  the  Bridge  Theater  which  was 
filthy  and  degenerate,  and  as  such  had  not  been  equaled  in  a  very  long 
time;  (2)  that  libeling  the  editor  of  a  newspaper  in  the  manner  in 
which  this  editor  was  libeled  is  libeling  the  corporation  which  employs 
the  editor  and  publishes  th^  paper. 

In  the  first  ground,  the  learned  trial  justice  is  clearly  in  error.  No 
such  meaning  can  fairly  be  attributed  to  the  first  sentence  of  the  first 
paragraph  of  the  article.  It  is  not  ambiguous  or  uncertain,  or  sus- 
ceptible of  the  construction  which  he  places  upon  it.  It  is  a  mere  re- 
cital of  the  account  in  the  Record  which  gave  rise  to  the  alleged  de- 
famatory article.  Giving  effect  to  the  words  "they  say,"  the  only  con- 
struction to  be  given  to  the  sentence  is  that  the  writer  calls  attention 
to  the  fact  that  the  Record  has  jmblished  an  article  accusing  the  Bridge 
Theater  of  giving  an  entertainment  which  was  filthy  and  degenerate. 
It  is  the  opening  sentence,  merely  introductory  in  character,  the  occa- 
sion or  attempted  justification  of  the  countercharges  to  follow.  It  is 
not  a  charge  at  all,  either  against  the  corporation,  its  paper,  or  its  edi- 
tor. It  is  a  mere  statement  in  substantial  reiteration  of  the  language 
used  in  plaintiff's  own  paper.  The  balance  of  the  first  paragraph  re- 
lates solely  to  the  editor.  Calling  on  him  and  listening  to  his  stories 
of  himself  does  not  indicate  in  any  way  that  such  stories  are  printed 
in  the  Record. 

The  second  paragraph  is  a  discussion  of  what  constitutes  "profani- 
ty,** and  at  most  constitutes  a  legitimate  criticism.  The  use  of  the 
word  "them"  does  not  relate  to  the  corporation  and  the  editor.  The 
customary  use  of  the  editorial  "we"  encourag^es  the  use  of  the  edi- 
torial "them"  in  a  reverse  situation,  where  reference  is  clearly  had, 
as  in  this  case,  to  the  editor. 

The  third  paragraph  refers  to  the  same  article  printed  in  the  Rec- 
ord, which  constituted  the  source  or  occasion  for  the  writing  referred 
to  in  the  opening  sentence  which  we  have  considered.  The  third  para- 
graph refers  to  what  the  Record  has  said  about  the  chairman  of  the 
Red  Cross  offering  to  referee  a  fight  between  the  parties  who  were 
quarreling,  whereas  attention  is  called  to  the  fact  that  the  person  re- 
ferred to  was  in  New  York  City  at  the  time.  This  charge,  standing 
alone  in  an  article  otherwise  woven  around  the  editor  alone,  must  have 
been  understood  as  a  charge  aimed  at  the  editor,  and,  moreover,  if 
true,  was  a  legitimate  criticism. 

The  next  paragraph  constitutes  a  criticism  of  another  recent  ar- 
ticle appearing  in  the  Record,  relating  to  the  town  of  Black  Brook. 
This  must  be  read  with  the  paragraph  which  follows  it,  and,  so  read, 
it  can  have  but  one  meaning — a  charge  of  hypocrisy  against  the  edi- 
tor. No 'attempt  is  made  to  justify  the  town,  or  its  citizens,  or  the 
town  authorities,  against  the  charges  of  corruption,  or  incompetency, 
nor  even  to  question  the  truthfulness  of  such  charges  alleged  to  have 
been  made  by  the  Record.    It  is  clearly  an  attempt  to  make  an  im- 
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favorable  comparison  between  Jthe  things  char^  by  tbe  editor  and  the 
things  of  which  he  himself  was  susceptible  to  charges  in  the  matter 
of  corruption. 

The  next  paragraph  simply*  purports  to  charge  hypocrisy  against 
the  editor.  The  article  does  not  charge  him  with  improper  manage- 
ment and  use  of  the  paper  to  "vilify''  others,  in  the  sense  of  publish- 
ing libel  against  others.  The  context  clearly  indicates  that  the  writer 
must  be  understood  as  saying  that  this  hypocrite  rushes  into  print  to 
reveal  to  the  public  that  which  is  vile,  base,  or  degrading  in  the  con- 
duct of  others,  whenever  he  hears  of  some  little  offense  which  has  in 
fact  been  committed,  whereas  one  so  unclean,  base,,  and  odious  him- 
self ought  not  to  criticize  others  for  their  petty  weaknesses. 

The  next  paragraph  is  clearly  personal  to  the  editor,  as  is  likewise 
the  last  paragraph  of  the  article. 

The  next  to  the  last  paragraph  indicates  that  the  editor  has  printed 
in  his  newspaper  sensational  stories  "along:  the  lines  of  degeneracy 
and  filthiness."  Here  again  the  writer  is  only  quoting  the  language 
of  the  editor  in  his  charge  against  the  Bride^e  Theater  in  the  first  para- 
graph of  the  alleged  libelous  article.  The  charge  is  made  against  him. 
The  language  used  does  not  attribute  degeneracy  and  filthiness  to  the 
articles  written  by  him,  but  accuses  him  of  charging  others  with  such 
qualities,  as  he  did  the  Bridge  Theater;  objection  being  raised  only 
to  such  publication  at  the  hand  o(  a  man  who  could  tell  worse  stories 
about  himself.  The  suggestion  that  he  print  such  stories  about  him- 
self cannot  be  understood  as  meaning  that  the  corporation  would  per- 
mit its  paper  to  be  put  to  such  disreputable  use, 

[4]  The  other  ground  of  the  decision  below  is  that  libeling  the  editor 
of  a  paper,  by  accusing  him  of  being  a  hypocrite,  a  drunkard,  a  gam- 
bler, etc.,  necessarily  affects  the  business  of  the  corporation,  to  its 
financial  loss,  which  owns  the  paper  and  employs  the  editor.  We  think 
otherwise,  under  the  authority  of  Hapgoods  v.  Crawford,  supra,  and 
the  other  cases  to  which  we  have  referred.  If  any  recovery  were  to 
be  permitted  in  such  a  case,  it  should  be  upon  proper  allegation  of 
special  damage.  The  gist  of  the  charge  against  the  editor  is  his  mis- 
management of  himself,  and  not  his  mismanagement  of  the  Record. 
We  cannot  see  how  such  a  charge  necessarily  works  pecuniary  loss 
.  by  the  corporation.  Kemble  &  Mills  v.  Kaigbn,  131  App.  Div.  63,  65, 
115  N.  Y.  Supp.  809.  If  any  special  damage  has  been  occasioned, 
it  should  be  fully  and  accurately  stated  in  the  complaint.  Reporters' 
•Ass'n  of  America  v.  Sun  Printing  &  Pub.  Ass'n,  supra.  Moreover, 
if  there  was  any  libel  other  than  in  relation  to  the  editor,  it  rdated  to 
a  newspaper  rather  than  its  corporate  owner,  and  we  have  authority 
to  sustain  our  conclusion  that  in  such  a  case  special  damages  should 
be  alleged.  Le  Massena  v.  Storm,  62  App.  Div.  150.  70  N.  Y.  Supp. 
882.  See,  also,  Marlin  Firearms  Co.  v.  Shields,  171  N.  Y.  384,  64  N. 
E.  163,  59  L.  R.  A.  310;  Kennedy  v.  Press  Pub.  Co.,  41  Hun,  422. 
In  Le  Massena  v.  Storm,  supra,  62  App.  Div.  at  page  154,  70  N.  Y. 
Supp.  884,  the  court  said : 

"Under  the  authorities,  we  are  of  the  opinion  that  these  slanderous  words 
were  more  in  the  nature  of  a  slander  of  a  newspaper  than  of  the  plaintiff. 
When  the  slander  is  of  a  property  right  or  title,  or'  of  a  thing,  falsity  of  ut- 


Digitized  by 


Google 


Sup.  Ct.)       BKILLY  V.  WATEBSON,  BERLIN  A  8NTDER  CO.  63:^ 

(195  N.T.8.) 

terance,  malice,  and  ^i)eclal  damages  flowing  or  resulting  necessarily  or  natur- 
ally aa  the  proximate  oonsequence  most  be  alleged  and  shown  by  the  plain- 
tilf,  except  in  those  cases  where  the  slanderous  words  also  Impute  to  the 
owner  dishonesty,  fraud,  deception,  or  other  misconduct  in  his  trade  or  busi- 
ness in  connection  with  the  property." 

The  motion  to  dismiss  the  complaint  for  failure  to  state  a  cause  of 
action  should  have  been  granted. 

It  is  not  necessary  to  pass  upon  the  merits  of  the  other  motions 
passed  upon  by  the  cpurt  below,  as  represented  by  the  other  order 
appealed  from,  in  view  of  our  decision  that  the  complaint  should  be 
dismissed. 

The  order  denying  the  motion  to  dismiss  the  complaint  is  reversed, 
with  $10  costs  and  disbursements,  and  motion  to  dismiss  the  complaint 
granted,  with  $10  costs,  with  leave  to  the  plaintiff,  within  20  days,  to 
serve  an  amended  complaint  on  payment  of  said  costs.  All  concur, 
except  COCHRANE,  P.  J^  and  KILEY,  J.,  who  dissent 


REILLY  V.  WATERSON,  BERLIN  &  SNYDER  CO. 

(Snpreme  Ctourt;  AppeUate  Division,  First  Department.    July  14,  1922.) 

Contracts  ^=»346(ll)«-5omplalnt  for  minimum  royalties  dismissed  for  failure 
to  allege  and  prsve  waiver  of  fereaoh. 

In  an  action  for  minimnm  royalties  due  under  a  contract  witb  plaintifTs 
assignor  for  the  exclusive  use  of  her  photograph  and  autograph  for  one 
year  on  the  cover  pages  of  songs  based  on  motion  pictures  produced  by  her, 
where  it  appeared  that  she  broke  the  contract  by  authorizing  the  use 
of  her  name  and  photograph  on  a  rival  song  biCsed  on  one  of  such  pic- 
tores,  a  complaint  alleging  her  performance  of  all  the  conditions  to  be  per- 
formed by  her  must  be  dismissed,  in  the  absence  of  allegation  and  proof 
that  such  breach  was  waived  by  defendant's  continuing  publication  and 
sales  after  knowledge  thereof. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Elizabeth  A.  Reilly  against  the  Waterson,  Berlin  &  Snyder 
Company.  From  a  judgment  on  a  verdict  directed,  on  trial  of  issues 
at  Trial  Term,  for  plaintiff,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed.    See,  also,  194  App.  Div.  446,  185  N.  Y.  Supp.  446. 

Argued  before  CIARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Thomas  F.  MacMahon,  of  New  York  City  (Charles  H.  Tuttle,  of 
New  York  City,  of  counsel,  and  Carl  E.  Peterson,  of  New  York  City, 
on  the  brief),  for  appellant. 

O'Brien,  Malevinsky  &  Driscdl,  of  New  York  City  (Arthur  F. 
Driscoll,  of  New  York  City,  of  counsel,  and  Dennis  F.  O'Brien,  of 
New  York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  On  the  13th  day  of  May,  1919,  Gladys  Mary 
Moore,  known  as  Mary  Pickford,  and  the  defendant  entered  into  a  con- 
tract in  writing  by  which  Miss  Pickford  gave  to  the  defendant  the  ex- 
clusive use  for  one  year  of  her  photograph  and  autograph,  to  be  used 
on  the  cover  pages  of  three  songs  to  be  published  by  it,  based  on  motion 
picture  plays  produced  by  her,  and  the  defendant,  in  consideration 
thereof,  agreed  to  pay  to  her  specified  royalties  on  each  copy  of  the 
song,  sold  or  used  as  contemplated  by  the  contract,  and  it  guaranteed 
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that  the  minimum  royalties  to  be  paid  with  respect  to  each  song  should 
be  $2,500,  to  be  paid  in  installments  as  therein  provided  within  one  year 
from  the  date  of  the  first  publication  thereof;  and  on  the  i2th  of 
March,  1920,  Miss  Pickford  assigned  to  the  plaintiff  all  her  right,  title, 
and  interest  in  any  claim  that  she  might  have  against  the  defendant 
under  and  by  virtue  of  her  agreement  with  it,  and  the  plaintiff  on  the 
24th  of  March,  1920,  brought  this  action  to  recover  specified  install- 
ments of  the  minimum  royalties  alleged  to  have  become  due  and  owing 
with  respect  to  three  songs  alleged  to  have  been  published  by  the  de- 
fendant, using  the  photograph  and  autograph  of  Miss  Pickford  there- 
on, "Daddy  Long  I^s,"  "The  Hoodlum,"  and  "Heart  of -the  Hills," 
aggregating  $5,500,  with  a  credit  of  $2,500.  The  complaint  was  amend- 
ed on  the  trial  by  extending  it  to  another  installment  of  the  minimum 
guaranty  of  $500,  which  became  due  before  the  commencement  of  the 
action,  but  was  not  included  in  the  complaint,  with  a  further  credit  of 
$1,068.13.  The  complaint  contains  no  allegation  to  the  effect  that  any 
of  the  songs  had  been  actually  sold  by  the  defendant,  but  the  plaintiff 
alleges  that  Miss  Pickford  "duly  performed  all  the  conditions  on  her 
part  in  said  contract  to  be  performed." 

The  answer  of  the  defendant  put  in  issue  the  material  allegations  of 
the  complaint  and  pleaded  two  defenses  and  one  partial  defense.  The 
first  defense  is  to  the  effect  that  Miss  Pickford,  in  violation  of  her 
agreement  contained  in  the  contract  not  to  authorize  the  use  of  her 
name  and  photograph  upon  any  song  for  the  period  of  one  year  from 
the  date  of  the  contract,  authorized  the  use  of  her  name  and  photo- 
graph upon  a  rival  song,  known  as  "Dear  Old  Daddy  Long  Legs." 
published  by  the  Broadway  Music  Association,  a  competitor  of  the 
defendant,  and  that  said  song  was  circulated  and  sold  by  said  associa- 
tion as  derived  from  or  based  upon  the  motion  picture  produced  by 
Miss  Pickford,  known  as  "Daddy  Long  Legs,"  referred  to  in  her  con- 
tract with  the  defendant,  and  in  which  she  portrayed  the  leading  role, 
and  with  respect  to  which,  by  said  contract,  she  gave  to  the  defendant 
the  exclusive  right  for'  said  period  of  one  year  to  use  her  photograph 
and  autograph  upon  the  cover  page  of  a  song  known  as  "Daddy  Long 
Legs,"  which  it  was  about  to  publish  at  the  time  the  contract  was  made. 
The  defendant  further  alleges  in  that  defense  that,  at  great  expense,  it 
caused  the  song  "Daddy  Long  Legs"  to  be  written  and  published,  and 
that,  in  consequence  of  Miss  Pickford's  said  breach  of  the  contract, 
the  defendant  was  compelled  to  expend  large  sums  of  money,  which 
would  have  been  unnecessary  if  she  had  not  consented  to  the  use  of 
her  photograph  and  autograph  on  the  rival  songs,  and  that  the  sales 
of  the  song  by  the  defendant  were  greatly  reduced  in  number,  and  it 
sustained  a  considerable  loss  of  profits  by  reascxi  of  said  breach  of  the 
contract  by  Miss  Pickford,  and  that  prior  to  such  breach  by  her  the 
defendant  fully  performed  the  contract  on  its  part,  and  that  by  reason 
of  said  breach  there  was  a  failure  of  the  essential  consideration  by 
which  the  defendant  was  induced  to  make  the  contract,  and  it  sustained 
damages  in  excess  of  $3,000.  In  the  second  defense,  the  allegations  of 
the  first  defense  are  repeated,  by  reference,  and  it  is  alleged  that,  by 
reason  of  the  facts  the  defendant  has  sustained  damages  in  a  sum  con- 
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siderably  in  excess  of  $3,000.  In  the  partial  defense  payments  are 
alleged  to  have  been  made  to  the  plaintiflf's  assignor,  aggregating  $3,- 
568.13. 

Plaintiff  proved  the  contract  between  Miss  Pickford  and  the  de- 
fendant and  a  stipulation  by  the  attorneys  showing  the  dates  of  the 
first  publication  of  the'^songs  by  the  defendant  as  follows :  .  '*Daddy 
Long  Legs,"  May  27,  1919;  "The  Hoodlum,''  September  4,  1919; 
'*Heart  of  the  Hills,"  November  29,  1919— and  the  royalties  on  the 
songs  sold  down  to  and  including  the  31st  of  December,  1919,  at  the 
rate  specified  in  the  contract,  amounting  to  $2,597.69.  Although  on 
the  theory  of  the  complaint,  which  plainly  is  for  the  minimum  royalties, 
the  aggregate  of  the  actual  royalties  was  immaterial,  it  was  essential 
for  the  plaintiff  to  show  the  date  on  which  the  defendant  commenced 
the  publication  of  each  of  the  songs,  which  evidently  was  the  primary 
purpose  of  the  stipulation,  and  when  this  stipulation,  showing  in  addi- 
tion thereto  the  aggregate  of  the  actual  royalties,  was  offered  in  evi- 
dence, there  was  no  suggestion  that  the  plaintiff  intended  thereby  to 
change  the  theory  of  her  cause  of  action*  and  the  complaint  was  not 
amended,  and  no  motion  to  amend  it  was  made. 

The  defendant  showed  that  Miss  Pickford,  on  the  day  after  she  made 
the  contract  with  it,  executed  a  Jormal  agreement  with  the  Broadway 
Music  Corporation  whereby,  in  consideration  of  royalties  to  be  received 
therefor,  she  authorized  that  corporation  to  use  her  photograph  and 
autograph  on  the  cover  page  of  a  song  to  be  published  by  it  under  the 
name  of  "Dear  Old  Daddy  Long  Legs,"  which  was  likewise  based 
on  the  play  produced  by  her.  It  is  proper  to  observe,  althot^h  it  is 
not  material  to  the  decision  of  the  appeal,  that  the  ccMitract  with  the 
defendant  was  negotiated  by  Miss  Pickford's  attorney  and  made  by 
her  mother,  and  that  she  was  not  aware  of  its  terms  when  she  con- 
tracted with  the  Broadway  Music  Corporation;  but  her  mother  was 
'authorized  to  make  it,  and  she  has  since  ratified  it.  The  defendant 
oflFered  evidence  to  show  that  Miss  Pickford,  down  to  the  28th  of  Feb- 
ruary, 1920,  received  for  royalties  under  her  contract  with  the  Broad- 
way Music  Corporation  the  sum  of  $2,021.05,  on  the  ground  that  it  was 
entitled  to  offset  that  amount  against  the  damages  claimed,  and  also 
that  it  showed  that  Miss  Pickford,  after  acquiring  full  knowledge 
of  the  making  of  the  contract  with  the  defendant,  continued  to  recog- 
nize and  authorize  the  contract  which  she  made  in  violation  thereof. 
The  court  limited  the  reception  of  the  evidence  to  the  latter  use. 

The  defendant  further  showed,  in  effect,  that  after  it  discovered  that 
the  Broadway  Music  Corporation  was  publishing  the  song  "Dear.  Old 
Daddy  Long  Legs,"  with  Miss  Pickford's  photc^raph  and  autograph,  it 
remonstrated  with  the  attorney  for  Miss  Pickford,  who  had  negotiated 
the  contract  with  it,  and  that  it  was  then  agreed  by  Him  in  .behalf  of 
Miss  Pickford  that  the  defendant  should  have  the  next  picture  released 
for  Miss  Pickford  for  a  picture  song,  to  compensate  it  for  its  loss  and 
for  the  competition  to  which  it  had  been  subjected  with  respect  to  "Dad- 
dy Long  Legs,"  and  that  it  would  be  as  popular  a  picture  as  "Daddy 
Long  Legs,"  and  that  later  on  it  was  agreed  that  this  picture  should  be 
*'Pollyanna" :  that  defendant  acquiesced,  and  on  that  agreement  con- 
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tfiiued  the  publication  of  the  three  songs,  but  that  on  the  28th  of  No- 
vember, 1919,  Miss  Pickfprd's  attorney  advised  the  defendant  that 
she  would  be  unable  to  give  it  the  "Pollyanna"  picture,  for  the  reason 
that  the  publisher  of  PoUyanna  had  reserved  the  song  rights ;  that  aft- 
er that  the  defendant  made  no  further  payment  under  its  contract 
with  Miss  Pickford,  but  continued  to  publish  and  sell  the  songs ;  and 
that  the  last  payment  made  by  it  to  her  was  on  the  17th  of  November, 
1919.  Down  to  the  time  of  the  trial  the  defendant  had  published  and 
sold  about  480,000  copies  of  the  song  "Daddy  Long  Legs/'  and  it  of- 
fered to  show  that  the  Broadway  Music  Corporation  had  published 
and  sold,  down  to  Decembet  31,  1919,  414,210  copies  of  "Dear  Old 
Daddy  Long  Legs" ;  but  the  evidence  was  only  received  for  the  limited 
purpose  stated  with  respect  to  royalties  received  by  Miss  Pickford  from 
that  company.  The  defendant  also  offered  evidence  to  show  the  profits 
made  by  the  Broadway  Music  Corporation  on  its  publication  and  sales 
of  the  song  "Dear  Old  Daddy  Long  Legs/'  and  the  loss  of  sales  by 
the  defendant  to  phonograph  and  piano  player  companies,  wliich  it 
had  a  right  to  make  under  its  contract  with  Miss  Pickford,  and  on 
which  she  was  to  receive  a  specified  royalty,  but  with  respect  to  which 
the  phonograph  and  piano  player  companies  refused  to  contract  on 
account  of  the  publication  of  the  other  song;  also  to  show  the  expenses 
incurred  by  it  in  meeting  competition  and  in  advertising  its  exclusive 
right,  which  became  necessary,  owing  to  the  advertising  campaign  con- 
ducted by  the  Broadway  Music  Corporation  and  Miss  Pickford's  fail- 
ure to  withdraw  her  license  to  that  company,  and  by  expert  testimony 
the  value  of  the  defendant's  contract,  with  its  exclusive  right  intact  and 
with  it  impaired — all  of  which  evidence  was  excluded,  as  too  imcertain 
and  indefinite. 

At  the  close  of  the  evidence  defendant  moved  for  the  direction  of  a 
verdict  and  for  judgment  on  its  offset,  and,  on  those  motions  being  de- 
nied, it  excepted  and  asked  leave  to  go  to  the  jury  on  all  of  the  issues, 
and  particularly  as  to  whether  it  had  not  suffered  damages  through  the 
making  of  the  other  contract,  whether  it  had  waived  any  of  its  rights 
by  continuing  to  publish  the  songs,  and  as  to  whether  the  plaintiff's 
assignor  had  fully  or  substantially  performed.  The  requests  were  de- 
nied, and  defendant  excepted.  The  plaintiff  then  moved  for  the  direc- 
tion of  a  verdict  for  the  installments  of  the  minimum  guaranty,  aggre- 
gating $2,500,  together  with  interest  thereon  from  the  dates  when  they 
were  payable  under  the  contract.  The  motion  was  granted,  ^nd  the 
defendant  excepted.  Counsel  for  the  defendant  then  drew  the  atten- 
tion, of  the  court  to  the  fact  that  the  verdict  was  too  large  by  $68.13, 
as  it  allowed  a  credit  of  only  $1,000  for  the  last  payment,  which  was 
$1,068.13,  whereupon  the  attorney  for  the  plaintiff  stated  that  the  stip^- 
lation  showed  that  the  actual  royalties  which  accrued  imder  the  con- 
tract exceeded  by  $97.69  the  amount  claimed  for  minimum  royalties, 
and  that,  therefore,  more  than  offset  the  $68.13.  The  court  overruled 
the  defendant's  claim,  and  received  the  verdict  on  the  basis  of  the  plain- 
tiff's motion. 

Unless  the  complaint  is  to  be  deemed  amended  by  the  receipt  in  evi- 
dence of  the  stipulation  with  respect  to  the  actual  royalties  on  the  sales 
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of  the  songs  by  the  defendant,  so  as  to  change  the  cause  of  action  from 
one  for  a  balance  of  minimum  royalties  into  one  for  the  actual  royalties 
on  the  songs  published  and  sold  by  the  defendant,  I  am  of  opinion  that 
the  plaintiff's  complaint  should  have  been  dismissed  on  the  ground  that 
the  cause  of  action  alleged  is  on  the  theory  of  full  performance  by 
Miss  Pickford  and  to  recover  the  instalhnents  of  minimum  royalties, 
with  no  allegation  that  any  of  the  songs  had  been  sold  or  published  by 
the  defendant,  and  that  it  conclusively  appeared  that  Miss  Pickford 
was  guilty  of  a  breach  of  the  contract  which  deprived  her  of  any  right 
to  recover  thereimder,  without  alleging  and  proving  the  waiver  of  the 
breach  by*the  continuation  of  the  publication  and  sales  of  the  songs 
after  knowledge  thereof.  Plaintiff  cites  in  support  of  her  claimed 
right  to  recover  on  this  theory,  without  alleging  or  proving  a  waiver, 
Rosenthal  Paper  Co.  v.  National  Folding  Box  &  Paper  Co.,  226  N.  Y. 
313.  123  N.  E.  766. 

That  action  was  in  many  respects  similar  to  this,  but  it  differed  on 
what  I  deem  one  distinguishing  feature.  The  plaintiff's  assignor  li- 
censed the  defendant  to  use  a  patent  for  five  years  on  a  royalty  basis 
by  which  the  licensor  agreed  to  protect  the  licensee  against  infringe- 
ments and  in  the  exclusive  right  to  manufacture  and  sell,  and  without 
the  knowledge  of  the  licensee,  until  after  the  expiration  of  the  five-year 
period,  the  licensor  assigned  the  patent,  thus  putting  it  out  of  its 
power  to  perform  its  obligation  to  protect  the  licensee  with  respect  to 
infringement  and  exclusive  use.  That  contract,  like  this,  provided  for 
the  payment  of  actual  royalties,  with  a  minimum  guaranty.  The  actual 
royalties  v/ere  paid,  but  the  minimum  royalties  guaranteed  exceeded 
the  amount  thereof,  and  the  action  was  brought  by  the  assignee  to  re- 
cover the  difference.  The  complaint  there,  as  here,  alleged  that  the 
assignor  fully  performed ;  but  it  appeared  that  the  defendant  had  en- 
joyed the  full  benefit  of  its  contract,  without  any  interference  with 
its  exclusive  rights  thereunder,  and  the  court,  although  adhering  to 
the  general  rule  that  such  an  action  could  not  be  maintained  without 
an  allegation  and  proof  of  performance,  and  holding  that  those  were 
dependent  covenants  and  conditions  precedent  to  a  right  to  recover  any 
of  the  royalties,  allowed  a  recovery,  on  the  ground  ttiat  the  defendant 
had  suffered  no  injury  or  damages  from  the  technical  violation  by  the 
assignor  of  its  contract  in  thus  assigning  the  patent  and  incapacitating 
itself  from  ability  to  protect  the  licensee  in  the  event  that  such  protec- 
tion became  necessary,  and  that  defendant's  right  of  rescission  for  the 
breach  was  not  exercised,  and  reo;ardless  of  the  fact  that  it  had  no 
knowledge  of  the  breach  imtil  the  contract  terminated,  could  only  be 
exercised  during  the  life  of  the  contract,  and  that,  having  enjoyed  the 
fruits  of  the  contract,  it  could  not  lawfully  refuse  to  pay  the  royalties. 

The  case  at  bar  is  quite  different.  This  action  was  brought  before 
the  expiration  of  die  contract  year  during  which  the  defendant  was 
to  be  given  tfie  exclusive  right  to  the  use  of  Miss  Pickford's  picture 
and  autograph  on  the  song  "Daddy  Long  Legs,"  and  the  contract  has 
not  been  fully  performed  by  either  party,  and  defendant  was  induced 
by  a  promise  which  was  not  kept  to  continue  perfonnance,  and  plainly 
sustained  damages  resulting  from  Miss  Pickford's  violation  of  the  con- 
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tract.    It  seems  quite  clear  to  me  that  Miss  Pickford  could  not  have 
maintained  an  action  for  the  minimum  royalties. 

The  judgment  and  order  should  be  reversed,  with  costs,  and  com- 
plaint dismissed,  with  costs.    All  concur. 


FRANK  GILBERT  PAPER  CO.  v.  PRANKARD  et  al. 

(Supreme  Court,  Special  Term,  Schenectady  County.    AprU,  1922.) 

1.  Evidence  ^=:»73— Law  regulating  Issue  of  preferred  stock  presumed  complied 

with. 

In  an  action  by  a  corporation  against  its  stockholders  to  recover  pro- 
ceeds derived  from  the  sale  of  Its  preferred  stock,  where  the  complaint 
did  not  aUege  otherwise,  It  will  be  presumed  that  Stock  Corporation  Law, 
§§  61-65,  regulating  the  Issue  of  preferred  stock,  was  complied  with. 

2.  Corporations  (S=>99(l)— Issue  of  preferred  stock  without  consideration  doee 

not  affect  assets. 

A  certificate  of  stock  Is  a  writing  or  token  given  to  a  stocljholder  to 
Rhow  his  share  or  Interest  in  the  assets,  and  Is  not  a  part  thereof,  so 
that  an  issue  of  preferred  stock  without  consideration  does  not  affect  the 
assets  of  the  corporation  or  the  value  thereof  in  any  way,  but  results 
only  in  the  Increase  of  the  certificates,  or  In  a  change  In  their  form. 

3.  Corporations  <^==>3 1 7 (6)— Corporation  cannot  object  to  past  unproportional  pre- 

ferred stock  issue. 

A  corporation  cannot  object  that  Its  stockholders  did  not  receive  an 
equal  proportion  of  its  preferred  stock  issue,  as  this  would  be  an  injury 
to  the  stockholders,  and  not  to  the  corporation. 

4.  Corporations  ^=»3 17 (6)— Injured  creditors  entitled  to  object  to  onproportleial 

preferred  stock  issue. 

Where  creditors  of  a  corporation  are  injured  by  an  unproportional  pre- 
ferred stock  issue,  in  view  of  Stock  Corporation  Law,  |S  65,  56,  it  is  for 
them  and  not  for  the  corporation  to  object 

5.  Corporations  (S=s>3 1 9 (6)— Allegations  held  not  to  sninclently  oiiargo  coosplracy 

to  pay  unearned  dividends. 
A  c'narge  of  conspiracy  on  the  part  of  directors  in  declaring  and  pay- 
.  Ing  unearned  dividends  was  not  supported  by  an  allegation  that  directors 
declared  and  paid  dividends  out  of  borrowed  money  and  not  out  of  profits, 
under  Stock  Corporation  Law,  §  28,  providing  that  directors  shall  not 
make  dividends  except  from  surplus  profits,  as  the  allegations  were  equlr- 
ocal;  it  not  behig  Illegal  to  pay  dividends  out  of  borrowed  money,  if 
they  are  surplus  profits. 

6.  Evidence  ^=»7S— No  presumption  that  directors  violated  their  doty  by  de- 

claring anearned  dividends. 

It  is  the  policy  of  the  law  that  the  capital' stock  of  a  business  corpo- 
ration shall  be  kept  unimpaired  as  a  fund  to  which  creditors  may  look 
for  the  discharge  of  their  claims,  and  there  is  no  presumption  that  the 
directors  have  violated  their  duty  In  this  respect 

Action  by  the  Frank  Gilbert  Paper  Company  against  Harry  I,  Pran- 
kard  and  others.    Dismissed. 

See,  also,  Bell  v.  Frank  Gilbert  Paper  Co.,  117  Misc  Rep.  610,  193 
N.  Y.  Supp.  26. 

Stanhope  Foster,  of  New  York  City  (Clarence  J.  Sheam,  of  Nevr 
York  City,  and  Lawrence  B.  McKelvey,  of  Saratoga  Springs,  of  coun- 
sel), for  plaintiff. 

£3=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  IndexM 
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Thomas  O'Ccmnor,  of  Waterford  (E.  T.  Brackett,  of  Saratoga 
Springs,  and  George  E.  O'Connor,  of  Waterford,  of  counsel),  for  de- 
fendants. # 

WHITMYER,  J.  The  action  has  been  brought  to  require  defendants 
to  accoxuit  for  and  to  restore  the  proceeds  of  sales  of  preferred  stock 
of  plaintiff,  and  dividends  on  the  common  from  1916  to  1919,  both 
years  inclusive.  The  claims  arc  that  they  issued  the  preferred  illegally 
and  appropriated  it,  and  that  they  declared  and  paid  dividends  illegally 
on  the  common  in  the  years  stated.  The  ccMnplaint  alleges  that  plain- 
tiff at  the  times  in  question  was,  and  that  it  is,  a  domestic  corporation, 
that  its  capital  stock,  in  November,  1915,  consisted  of  1,500  shares  oi 
common,  par  value  $100,  and  that  the  estate  of  Frank  Gilbert,  deceased, 
then  owned  660  shares,  defendant  Rogers  615,  defendant  Gilbert  50, 
and  defendant  Prankard  150.  It  does  not  name  the  owners  of  the  re- 
maining 25  shares.  It  alleges,  further,  that  the  defendants  and  Thomas 
S.  Fagan  and  Frank  E.  Howe  were  the  directors  at  that  time,  that 
the  defendants  continued  as  such  until  December,  1919,  and  that  de- 
fendant Ro.€:ers  was  president,  defendant  Gilbert  vice  president,  and 
defendant  Prankard  secretary  and  treasurer.  It  alleges,  further,  that 
the  defendants  at  that  time  entered  into  a  conspiracy  to  acquire  and 
appropriate  the  property  and  funds  of  the  corporation  to  themselves, 
and  to  enable  defendant  Prankard  to  acquire  the  stock  of  the  Gilbert 
estate  and  to  pay  therefor  out  of  the  property  and  funds  of  the  corpo- 
ration ;  that  Prankard  thereupon,  and  on  or  about  November  27,  1915, 
with  the  knowledge,  acquiescence,  and  approval  of  the  other  defend- 
ants, agreed  with  said  estate  to  purchase  its  said  stock  for  $52,800,  by 
paying  $500  in  cash  and  by  giving  his  note  for  the  balance,  namely. 
$52,300,  with  the  stock  as  collateral ;  and  that  he  did  so,  and  caused  the 
certificate  to  be  canceled,  and  a  new  one  to  be  issued  in  his  name,  and 
then  delivered  it  unindorsed  to  the  estate  as  collateral.  Next,  it  al- 
leges that  the  defendants,  immediately  thereupon,  caused  a  special 
meeting  of  stockholders  to  be  called  to  vote  upon  a  proposition  made  by 
them  to  increase  the  capital  stock  from  $150,000,  consisting  of  1,500 
shares  common,  to  $250,000,  consisting  of  2,500  shares,  the  increase 
of  1,000  shares  to  be  7  per  cent,  cumulative  preferred,  par  value  $100: 
that  defendants  attended  the  ^meeting,  voted  for  the  increase,  caused 
a  certificate  of  authentication  and  authorization  to  be  filed  m  the  office 
of  the  Secretary  of  State,  caused  the  stock  to  be  issued,  and  then  "il- 
legally and  without  any  consideration  therefor  being  received  by  plain- 
tiff, appropriated  and  distributed  among  themselves  983%  shares," 
Prankard  taking  540,  Rogers  410,  and  Gilbert  SSy^;  and  that  they 
then  sold  it  and  appropriated  the  proceeds,  Prankard  using  his  portion 
to  discharge  his  obligation  to  the  Gilbert  estate.  What  was  done  with 
the  remaining  16%  shares  is  not  stated,  but  it  will  be  noted  that  the 
division  was  in  proportion  to  the  holdings  of  common,  and  that  the  un- 
named holders  of  the  remaining  25  shares  of  common  were  entitled  to 
the  remaining  16%  shares  of  the  preferred.  And  it  alleges  that  those 
acts  constituted  a  fraud  upon  plaintiff  and  its  creditors,  and  a  breach 
of  the  trust  obligation  owed  by  the  defendants  to  the  plaintiff  and  its 


Digitized  by 


Google 


wo  195  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

creditors,  and  constituted  misconduct  and  malfeasance  in  office,  for 
which  defendants  are  accountable.  Then  it  alleges  that  defendants, 
during  the  years  1916, 1917,  1918,  and  1919,  whHe  controlling  plaintiff's 
affairs,  "caused  dividends  to  be  declared  and  paid  to  themselves  as  own- 
ers of  the  common  stock  of  the  plaintiff,  which  dividends  were  paid  out 
of  borrowed  money,  and  not  out  of  profits,  and  were  wholly  illegal," 
and  that  they  are  accountable  for  same.  As  a  conclusion,  it  asks  for 
an  accounting.  The  answer  is,  in  effect,  a  general  denial,  and  further 
sets  up  a  separate  defense  that  all  of  the  stockholders  duly  consented 
to  the  increase  of  stock. 

[1]  On  this  motion,  the  sufficiency  of  the  complaint  must  be  tested 
by  the  allegations  therein.  The  complaint  attacks  the  issue  and  dispo- 
sition of  the  preferred  stock,  and  the  declaration  and  payment  of  divi- 
dends-on  the  common.  In  tiie  first  place,  Prankard*s  purchase  of  the 
common  stock,  belonging  to  the  Frank  Gilbert  estate,  cannot  concern 
plaintiff,  because  the  common  was  not  increased  and  its  validity  is  not 
questioned.  In  addition,  the  estate  had  the  right  to  sell,  and  is  not  com- 
plaining, and  Prankard  had  the  right  to  buy ;  and,  if  the  issue  of  the 
preferred  was  legal,  it  is  immaterial  that  Prankard  applied  his  portion 
of  the  proceeds  therefrom  to  pay  for  the  common,  purchased  from 
the  estate.  If  it  was  not  legal,  he  is  liable.  As  to  the  legality  or  illegal- 
ity of  the  issue  and  increase,  the  complaint  alleges,  in  effect,  that  de- 
fendants, owning  1,475  of  the  1,500  shares  of  the  stock,  caused  a  spe- 
cial meeting  of  stockholders  to  be  called  and  held  for  a  vote  upon  said 
propositions,  that  they  attended  and  voted  for  them,  and  that  they 
thereupon  filed  a  certificate  of  authorization  or  authentication,  and  then 
issued  the  stock.  So  that  it  appears  that  they  complied  with  the  for- 
malities prescribed  hy  sections  61-65  of  the  Stock  Corporation  Law 
(Consol.  Laws,  c.  59),  relating  to  these  matters.  At  any  rate,  the  com- 
plaint does  not  all^e  otherwise  and  the  presumption  is  that  they  did. 
Matter  of  Seneca  Oil  Co.,*  153  App.  Div.  594,  138  N.  Y,  Supp.  78; 
Chase  v.  Lord,  77  N.  Y.  1,  6. 

[2]  Then  the  complaint  alleges  that  defendants  obtained  their  pre- 
ferred stock  without  any  consideration.  But  a  certificate  of  stock  is 
a  writing  or  token  given  to  a  stockholder  of  a  corporation  to  show  his 
share  or  interest  in  the  assets  and  is  not  a  part  of  the  assets  so  that,  the 
issue  of  the  preferred  did  not  affect  the  assets  or  the  value  thereof  in 
any  way,  but  resulted  only  in  the  increase  of  the  certificates  or  in  a 
change  in  the  form  of  same.  Williams  v.  W.  U.  Tel.  Co.,  93  N.  Y. 
162,  189;  Christensen  v.  Eno,  106  N.  Y.  97,  12  N.  E.  648,  60  Am.  Rep. 
429.  Next,  it  appears  from  the  complaint  that  the  division  of  the  pre- 
ferred was  in  proportion  to  the  holdings  of  common  and  that  each  de- 
fendant received  only  such  proportion. 

[3]  Further,  it  is  not  alleged  that  the  holders  of  the  remaining  25 
shares  of  common  did  not  receive  the  remaining  16%  shares  of  the 
preferred,  each  in  the  same  proportion,  or  that  they,  or  any  of  them, 
are  complaining;  and,  if  any  one  of  such  holders  did  not  receive  his 
proportion,  he  was  the  one  who  was  injured,  not  the  corporation,  and 
the  subsequent  sale  of  the  preferred  by  defendants,  to  the  extent  that 
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each  sold,  was  a  sale  by  each  only  of  his  share  or  interest,  or  of  a  part^ 
in  the  assets,  and  did  not  affect  the  corporation  or  its  assets. 

[4]  As  to  creditors^  it  is  clear  that  their  rights  are  superior  to  those 
of  stockholders,  and  it  does  not  appear  that  there  are  any  who  were 
such  at  the  time  in  question,  or,  if  there  were,  that  they  were  injured  or 
object.  Further,  it  is  for  them  and  not  for  plaintiff  to  enforce  their 
rights.  Stock  Corporatioa  Law,  §§  55,  56;  Lang  v.  Lutz,  180  N.  Y. 
260,  7Z  N,  E.  22|.;  Assets  Realization  Co.  v.  Howard,  211  N.  Y.  430, 
432,  105  N.  E.  680. 

[6]  Finally,  we  reach  the  questions  of  the  declaration  and  payment 
of  dividends.  Section  28  of  the  Stock  Corporation  Law  provides  that 
the  directors  of  a  corporation  shall  not  make  dividends,  except  from 
the  surplus  profits  arising  from  the  business  of  such  corporation,  or  in 
any  way  pay  to  the  stocldiolders,  or  any  of  them,  any  part  of  the  capi- 
tal stock  of  such  corporation,  or  reduce  its  capital  stock,  except  as  au- 
thorized by  law,  and  makes  them  jointly  and  severally  liable  to  the 
corporation  and  its  creditors,  in  case  of  violation,  to  the  full  amount 
of  any  loss  sustained  bv  reason  of  such  withdrawal,  division,  or  re- 
duction. Here  the  complaint  aU^i^  that  defendants  ''caused  dividends 
to  be  declared  and  paid,  *  ♦  ♦  which  dividends  were  paid  out  of 
borrowed  money,  and  not  out  of  profits,  and  were  wholly  illegal." 

[8]  First,  it  should  be  noted  that  the  statement  as  to  the  source  is 
parenthetical,  and  not  assertive.  Next,  it  is  the  policy  of  the  law  that 
the  capital  stock  of  a  business  corporation  shall  be  kept  unimpaired, 
as  the  fund  to  which  creditors  may  look  for  the  discharge  of  their 
claims,  and  the  law  will  not  presume  that  directors,  charged  with  man- 
agement, have  violated  this  duty.  McGill  Co.  v.  Underwood,  161  App. 
Div.  30,  32,  146  N.  Y.  Supp.  3o2.  And  a  charge  of  conspiracy  to  make 
dividends,  not  earned,  should  be  made  unequivocally.  Holmes  v.  St. 
Joseph  Lead  Co.,  84  Misc.  Rep.  278,  284,  147  N.  Y.  Supp.  104,  affirmed 
163  App.  IMv.  885,  147  N.  Y.  Supp.  1117,  on  opinion  below.  Here  the 
charge  is  not  unequivocal,  because  it  is  not  illegal  to  pay  dividends  out 
of  borrowed  money,  and  not  out  of  profits,  if  there  are  surplus  profits, 
and  this  complaint  docs  not  allege  that  there  were  none.  Bankers' 
Trust  Co.  V.  R.  E.  Dietz  Co.,  157  App.  Div.  594,  596,  142  N.  Y.  Supp. 
847;  Holmes  Case,  supra;  Williams  v.  Western  Union  Td.  Co.,  93 
N.  Y.  162, 

So  that  the  motion  to  dismiss  must  be  granted,  but  with  leave  to 
plaintiff  to  amend  upon  the  payment  of  $10  costs.  Order  accordingly. 
185N.Y.S.— 41 
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HENRY  V.  CROOK  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  f^  1822.) 

I.  Negligence  ^=»27~Maiufaoturer  of  $parkler»  held  liable  for  Injury  to  child. 

A  manufactnrer  of  sparklers,  consisting  of  wires  with  a  combustible 
substance  throwing  off  glowing  particles  when  lighted,  and  described  on 
the  package  as  a  harmless  amusement  for  ohildren«  if  the  glowing  end 
of  the  wire  was  not  touched,  held  liable  for  ioiuries  to  a  child  wlio  par- 
chased  a  package  from  a  merchant  and  while  moving  a  lighted  q^arkler 
set  fire  to  her  dress. 

2.-  Appeal  and  error  ^=»888(2)~Pleadlng  nay  be  amended  to  conform  with  proof, 
by  appellate  court,  where  necessary. 

Where  a  cause  was  submitted  on  the  theory  of  negligence,  and  the  court 
permitted  an  amendment  to  pleadings  to  conform  with  the  evidence,  but 
which  was  not  formulated,  such  amendm^t  may  be  allowed  by  appellate 
court,  under  Civil  Practice  Act,  §  109. 

8.  Trial  ^s»310~Experiment8  in  Jury  room  held  not  reversible  error. 

Where,  in  an  action  against  the  manufacturer  of  sparklers  for  Injury 
to  child,  the  defense  being  that  they  were  absolutely  harmless,  the  jury 
were  permitted  to  take  with  them  the  sparkle^^s  which  were  in  evidence, 
without  objection,  held  that,  though  Jury  experimented  with  the  spariaers, 
there  was  no  irregularity  which  required  a  reversaL 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  James  Henry,  as  guardian  ad  litem  for  Kathryn  Henry, 
infant,  against  Alexander  Crook  and  the  International  Sparkler  Com- 
pany. From  a  judgment  in  favor  of  plaintiff  for  $2,591  Jl,  and  from 
an  order  denying  defendants'  motion  to  set  aside  the  verdict  and  for 
a  new  trial,  and  from  an  order  denying  defendants*  motion  to  set  aside 
the  verdict  because  the  jury  experimented  in  the  jury  room  and  con- 
sidered evidence  not  introduced  in  open  court,  defendant  International 
Sparkler  Company  appeals.    Affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

James  Jenkins,  of  Kingston,  for  appellant, 
Amos  Van  Etten,  of  ffingston,  for  respondent 

VAN  KIRK,  J.  Plaintiff,  a  child  then  7  years  of  age,  purchased  a 
package  of  sparklers.  The  sparkler  consists  of  a  small  wire  about 
12  inches  long,  upon  one  end  of  which  is  a  combustible  substance  which, 
upon  being  lighted,  bums  and  throws  off  glowing  particles.  The  spark- 
lers so  purchased  were  contained  in  a  wrapper,  on  which  the  defend- 
ants had  caused  to  be  printed  the  following: 

"International  Sparklers.  Light  at  end.  The  sparks  are  harmless.  Do  not 
touch  glowing  wire.  Safe  and  sane.  Smokeless  and  odorless.  International 
Sparklers,  the  perfectly  harmless  article  for  indoor  and  outdoor  celebra- 
tions, picnics,  street  parades,  lawn  and  coach  parties,  Mardl  Gras  and  other 
celebrations.  Beautiful  sun  wheel  is  produced  by  bending  wire  handle  suffi- 
cient to  swing  in  circle— A  harmless  and  delightful  amusement  for  chil- 
dren. Are  known  the  world  over  as  cold  fire.  Approved  by  the  various 
state  authorities  where  fireworks  are .  prohibited.  Manufactured  by  In- 
ternational Sparkler  Co.,  Bellville,  N.  J." 

^=»For  otber  cases  see  same  topic  &  KEY>NUMBER  Ic  all  Key-Numbered  Digests  *  Indexes 
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The  chiTd  purchased  this  package  of  sparklers  from  a  merchant. 
She  took  the  sparklers  to  her  home  and  showed  the  package  to  her 
mother.  She  then  took  one  of  the  sparklers  out  on  the  porch,  ignited 
it,  and  after  it  was  burning  went  into  the  room  where  her  mother  was. 
Thereafter  she  went  again  out  on  the  porch.    She  testified  as  follows : 

•*Q.  Now,  when  you  got  back  on  the  porch,  show  the  jury  Just  what  you  were 
doing"  with  it  A.  I  made  it  go  around.  Q.  Indicate  tiie  way  you  were  mak- 
ing it  go  fizound.  (Witness  iUustratea)  Q.  'then  what  hai^pened?  A.  GRie 
sparks  caught  on  my  dress.  Q.  Did  they  set  Are  to  your  dress?  A.  Yes,  sir. 
Q.  Was  it  while  you  were  moving  it  around  that  this  fire  caught?  A.  Tes, 
sir.  Q.  When  the  sparks  caught  in  your  dress,  as  you  say,  what  did  you  then 
do?    A.  I  dropped  it,  and  I  ran  down,  and  I  was  gokig  to  roll  in  tho  grass." 

Upon  cross-examination  she  testified: 

"Q.  And  you  kept  it  going  around?  A.  Tes,  sir.  Q.  And  there  your  dress 
ean^t  fire?  A.  Yes,  sir.  Q.  This  (indicating)  iron  was  hot,  was  it,  this  (in- 
dicating) steel— how  far  had  it  burned,  if  you  remember,  Kathryn,  before 
you  caught  fire?  How  mudi  had  burned?  A.  About  half.  Q.  About  halfway 
dowu  here  (indicating)?  A.  Yes,  sir.  Q.  And  this  wire  here  (indicating)  was 
that  red  hot— was  that  glowing?  Do  you  know  what  I  mean  by  'glowing* — 
the  color  of  fire?  A.  Yes.  Q.  That  was  glowing  when  your  dress  caught 
fire?  A.  Yes,  sir.  Q.  Do  you  know  where  the  dress  caught  fire  first?  A.  It 
caught  fire  first  here  (indicating).  Q.  Where  was  it— on  the  waist  here  (In- 
dicating)?   A.  Yes,  sir.    Q.  Are  you  sure  about  that?    A.  Yes,  sir.*' 

[1]  Plaintiff  invokes  the  rule  or  principle  of  liability  announced  in 
MacPherson  v.  Buick  Motor  Co.,  217  N.  Y.  382,  HI  N.  E.  1050,  L. 
R,  A.  1916F,  696,  Ann,  Cas.  1916C,  440;  Torgesen  v.  Schultz,  192 
N.  Y.  156,  84  N.  E.  956,  18  L.  R.  A.  (N.  S.)  726,  127  Am.  St.  Rep.. 
894,  or  Statler  v.  George  A.  Ray  Manufacturing  Co.,  195  N.  Y,  478, 
88  N.  E.  1063.  In  these  cases  the  principle  was  upheld  that,  where  a 
manufacturer  supplies  to  the  market  articles  which,  when  used  for  the 
purposes  intended,  any  person  of  ordinary  sense  would  realize,  tmless 
ordinary  care  and  skill  is  used  in  respect  to  their  condition,  there  will 
be  danger  of  injury  to  the  person  using  them,  a  duty  arises  to  use  ordi- 
nary care  and  skill  in  preparing  these  articles  for  the  market.  Such 
manufacturer  is  liable  to  one  with  whom  it  has  no  contractual  rela- 
tion, if  such  article  was  put  out  in  a  defective  condition,  which  defect 
ought  to  have  been  discovered  or  remedied  by  the  use  of  ordinary  care. 
These  rules  were  made  to  apply  to  articles  which  were  inherently  dan- 
gerous, or  which  were  imminently  dangerous  when  used  for  the  pur- 
poses intended.  It  is^  not  necessary  for  us  in  this  case  to  hold,  and  we 
do  not  hold,  that  the  sparkler  itself  was  inherently  or  imminently  dan- 
gerous. They  are  not  more  dangerous  in  themselves  than  the  small 
firecracker  or  the  ordinary  match. 

All  the  above-named  articles  were  intended  to  be  used  by  mature 
people  of  ordinary  understanding.  These  sparklers,  however,  were 
intended  for  the  use  of  children  of  tender  years,  immature,  who  are  not 
chargeable  with  understanding,  sense  of  danger,  and  prudence — ^young 
children,  who  must  be  warned  of  danger.  The  legend  upon  the  pack- 
age was  more  a  recommendation  than  a  warning.  A  parent  could  very 
naturally  get  the  impression  that  these  were  entirely  harmless  "safe 
and  sane"  pieces  of  fireworks,  to  be  used  indoors  or  outdoors,  and  no 
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danger  could  be  suffered  from  their  use,  except,  if  one  touched  the 
glowing-  end,  a  burn  would  follow.  The  9tatement  that  they  may 
be  used  indoors,  where  are  u$ually  rugs  and  carpets. and  other  inflam- 
mable materials  during  the  holiday  time,  would  give  one  the  impres- 
sion that  a  fire  could  not  be  ignited  by  their  use.  The  clothing  of  chil- 
dren is  often  sheer  and  easily  inflammable.  We  think  that  a  duty 
rested  upon  the  manufacturer  of  such  an  article  intended  for  die  use 
of  children  to  give  a  reasonable  warning  of  those  dangers  which  would 
naturally  follow,  and  which  a  person  of  ordinary  sense  and  under- 
standing would  apprehend  would  be  likely  to  follow,  the  use  of  the 
article  for  fireworks.  In  the  above-cited  automobile  case,  aerated  wa- 
ter bottle  case,  and  coffee  urn  case,  negligence  of  the  manufacturer 
or  seller  depended  upon  the  failure  to  use  ordinary  care  to  avoid  a 
defect  in  the  article  or  to  inspect  to  discover  an  existing  defect.  Here 
the  essential  element  of  liability  is  the  failure  of  the  manufacturer  to 
give  the  necessary  instructions  and  warning  in  the  use  of  the  article. 
There  was  sufficient. evidence  in  the  case  that  the  child's  dress  was 
ignited  by  this  sparkler  while  the  child  was  using  it.  The  court,  with- 
out objection,  submitted  to  the  jury  the  following  questions,  among 
others:    Was  the  sparkler  the  sparkler  of  the  defendant?    The  evi- 

'  dence  justified  the  answer^  "Yes."  Was  this  child  negligent,  or  was 
the  mother  guilty  of  any  negligence  imputable  to  the  child  that  caused 
this  accident?  The  evidence  justified  the  jury  in  answering  this  ques- 
tion, "No."  Was  there  negligence  upon  the  part  of  the  defendant  in 
offering  this  article  for  sale  for  use  for  children?    The  jury  answered, 

•  "Yes."  The  court  had  before  instructed  the  jury,  with  reference  to  the 
last  question,  that  the  defendant  owed  the  duty  of  ordinary  care  to 
this  plaintiff,  that  the  defendant  should  exercise  ordinary  care  and 
prudence  to  inform  the  public  of  the  care  of  the  article  and  how  it 
might  be  used,  "and  it  is  for  you  to  say  whether,  in  describing  this 
instrument  as  a  perfectly  harmless  instrument,  and  whether  saying 
'Do  not  touch  the  glowing  wire'  is  enough  ?  Ought  not  children,  and 
the  parents  of  children,  to  be  told  more?"  and  said,  "It  is  for  you  to 
say  whether  or  not  the  defendant  lived  up  to  his  duty  in  suffering  and 
permitting  this  sale  of  this  article  to  be  made."  The  charge  of  the 
court  determined  the  theory  upon  which  the  case  was  submitted  to  the 
jury,  and  we  think  it  was  fairly  submitted;  that  the  jury  was  justified 
in  finding  the  defendants  liable  for  the  damages  incurred,  and  that  the 
judgment  should  be  affirmed. 

[2]  The  appellant  claims  that  the  complaint  should  be  dismissed,  be- 
cause it  does  not  state  a  cause  of  action.  The  defendant  appellant,  at 
the  opening  of  the  trial,  moved  that  the  complaint  be  dismissed  because 
of  the  insufficiency  of  the  complaint;  the  court  denied  the  motion. 
Also,  at  the  close  of  the  evidence,  defendant  renewed  this  motion, 
which  was  again  denied.  Thereafter  the  defendant  asked  the  court 
to  direct  plaintiff  to  elect  on  what  theory  he  goes  to  the  jury,  whether 
negligence  or  misrepresentation.    The  court  replied: 

"Pie  seems  not  to  have  thought  that  it  was  neceaoaiy  for  him  to  elect,  and 
I  win  have  to  elect  now.    The  theory  is  negligenoe." 
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n^i^tiS's  attorney  then  said: 

"In  that  connection  I  will  ask,  In  th^  Interests  of  Justice,  tinder  the  provl- 
aioos  of,  the  Oode>  that  the  complaint  be  amended  to  conform  to  the  evidence." 

After  some  discussion,  the  court  said: 

''While  there  are  no  conventional  words  in  the  pleading  alleging  that  what 
happened  was  a  wxonf «  th^  plei^dlng  may  be  amended  to  state  it" 

The  amendment  was  not  fbrmulated.  The  case  was  Submitted  to  the 
jury,  however,  upon  the  theory  that  it  was  a  negligence  action.  We 
think  the  evidence  was  sufficient  to  sustain  the  verdict,  and  that,  if 
an  amendment  to  the  complaint  be  necessary,  it  may  now  be  allowed 
under  section  109  of  the  Civil  Practice  Act,  which  provides : 

"In  a  court  of  record,  where  a  verdict,  report  or  decision  has  been  ren- 
dered, the  Judgment  shall  not  be  stayed,  nor  shall  any  judgment  of  a  court 
of  record  be  impaired  or  affected,  by  reason  of  either  of  the  following  imper- 
fections, omissions,  defects,  matters  or  things,  in  the  process,  pleadings  or 
other  proceedings:  *  *  *  ft.  Fbr  a  mispleading  or  Insufflcient  pleading. 
«  «  •  Each  of  the  omissions,  Imperfections,  defects  and  variances  speci- 
fied in  this  section,  and  any  other  of  like  nature,  not  being  against  the 
ri^t  and  Justice  of  the  matter,  and  not  altering  the  issue  between  the  parties, 
or  the  trial,  must  be  supplied  when  necessary,  and  the  proceeding  amended, 
by  the  court  wherein  the  judgment  is  rendered  or  by  an  appellate  court." 
Knle  166  of  Civil  Practice. 

There  were  no  errors  in  the  ruling  of  the  court  that  required  a  new 
trial. 

[3]  The  defendant  has  moved  to  set  aside  the  verdict  for  irregu- 
larities in  the  jury  room ;  it  being  claimed  that  the  jury  in  the  jury 
room  experimented  with  the  sparklers.  Defendant  claims  that  the 
sparklers  are  absolutely  harmless.  A  number  of  them  were  tested  in 
open  court  during  the  trial.  When. the  jury  were  about  to  retire,  they 
were  permitted  to  take  with  them  the  sparklers  which  were  in  evi- 
dence. The  defendant's  attorney  knew  the  jury  were  permitted  to 
take  these  sparklers,  and  made  no  objection.  We  think  there  was  no 
irregularity  in  this  respect  which  requires  a  reversal. 

The  judgment  should  be  af&nned,  with  costs.    AU  concur. 


JORDAN  V.  TiCONDEROGA  PULP  &  PAPER  CO. 

(Supreme  Court  EJERsec  Gonnty.'   July  19, 1922.) 

Salae  ^=s>5d— deneral  clause  In  sales  memorandum  as  to  time  for  shipment  held 
governed  by  prior  order  fixing  time  speolfloally;  ''November  shipment.'* 

Wbera  offer  of  goods  was  accepted  by  order  requiring  shipment  "first 
two  weeke  in  Novemb^;  •  *  *  U  unable  to  ship  first  two  weeks  in 
NoTember,  please  cavcel  order/'  whlcb  order  was  in  terms  ''accepted,"  tbe 
words  "for  November  shipment''  in  such  acceptance,  and  in  the  sales 
memorandum  which  the  buyer  later  signed  at  the  seller's  request,  would 
be  oonstrcfed  to  mean  shipment  in  the  first  two  weeks  of  November. 

[Ed.  Note.'— For  other  definitions,  see  Words  and  Phrases;  First  and 
Second  Series,  Shipment] 

^,a»Ppr  oUi«r  msm  m«  um€  tople  a  KBT^MXJMBBR  ln*all  Rey-Kumbered  DlgeaU  A  lodtxM 
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Action  by  Canfield  Jordan  against  the  Ticonderoga  Pulp  &  Paper 
Company.    Judgment  for  defendant 

Frederic  G.  Rita,  of  New  York  City  (Harry  E.  Owen,  of  Port 
Henry,  of  counsel),  for  plaintiff. 

Frank  B.  Wickes,  of  Ticonderoga,  for  defendant 

ANGELL,  J.  Raintiff,  as  assignee  of  W.  H.  &  F.  Jordan,  Jr., 
Inc.,  brings  this  action  against  defendant  to  recover  $2,500  damages 
claimed  to  have  been  sustained  because  of  an  alleged  breach  of  contract 
by  defendant  for  the  purchase  of  a  quantity  of  chloride  of  lime.  The 
case  was  tried  before  a  jury,  but  at  the  conclusion  of  the  trial  each 
side  moved  for  a  direction  of  the  verdict.  Thereupon'  the  jury  was 
disjcharged  and  the  issues  left  for  the  determination  of  the  court. 

Plaintiff's  assignor,  the  vendor  here,  is  a  dealer  in  chemicals  and  oils 
used  in  the  paper  industry,  Defendant  is  a  manufacturer  of  pulp  and 
paper  in  Ticonderoga,  N.  Y.  On  October  27,  1920,  the  vendor  wrote 
defendant  as  follows : 

"Chloride  of  libne. — We  hare  a  Um-ited  supply  of  this  material  to  offer. 

*  •  •  We  can  offer  you  up  to  300  tons  •  ♦  •  for  November  shiinnent 
from  the  works:    In  carloads,  at  4%  cents  per  pound  t.  o.  b.  Philadelphia." 

In  response  to  this  letter  on  October  29,  1920,  defendant  sent  its 
written  "Order  9265,"  addressed  to  the  vendor  at  Philadelphia,  as  fol- 
lows : 

"Please  ship  us  by  freight  first  two  weeks  in  November  100  tons  p^imt 
bleach,  *  *  *  per  yonr  letter  of  Octob^  27,  1020;  if  unaMe  ta  ship  first 
two  weeks  In  November,  please  cancel  order  and  advise.'* 

Below  this,  which  was  t)rpewrittcn,  were  printed  directions,  *  con- 
spicuous in  red  ink;  containing,  among  other  things,  the  following: 

"Prompt  sbiiMnent  necessary,  unless  otherwise  specified.  Bend  immediate 
notice  of  any  delay." 

Two  days  later,  and  on  November  1st,  the  vendor  wrote  defendant: 

"We  are  pleased  to  acknowledge  receipt  of  your  valued  order  No.  9265,  which 
we  have  accepted  and  entered  for  100  tons  of  chloride  of  lime  (bleach)  guaran- 
teed to  test  85-87  per  cent.  availaUe  chlorine,  in  caslcs  weighhoig  abont  800 
pounds  each,  at  4^  cents  per  pound,  f.  o.  b.  Philadelphia.    Net  cash  in  10 
I  days,  for  November  shipment  from  Philadelphia.    We  are  indoslng  herewith 

^  our  contract  No.  8259,  and  would  appreciate  it  very  much  If  you  will  kindly 

I  sign  and  return  the  duplicate  copy  of  this  contract,  retaining  the  original  for 

your  flies."  -  .     1   •    .: 

The  "contract"  referred  to,  under  the  heading  ^'Delivery,"  stated, 
"November  shipment  from  Philadelphia."  On  November  3d  defend- 
ant wrote  the  vendor  as  follows: 

*  **Your»  of  the  Ist  received,  inclosing  contract  No.  8259,  covering  the  pur- 
chase of  100  tons  of  chloride  of  lime  (bleach) ,  on  our  order  No.  9265.  We  have 
signed,  and  are  returning  herewith,  duplicate  copy,  having  retained  the  orig- 
inal copy  for  our  files." 

Shipment  was  not  made  the  firSt  two  weeks  in  November.  On  No- 
ivember  22d  defendant  wired  the  vendor  to  cancel  the  order,  and  the 
same  day  wrote  a  letter,  quoting  the  telegram  and  giving  as  its  reasons 
for  cancellation  that  the  shipment  had  not  been  made  the  first  two  weeks 
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in  Novexnber,  and  that,  though  a  week  had  elapsed  after  the  specified 
time,  it  had  not  been  advised  that  the  shipment  had  been  made.  To 
this  the  vendor  replied  in  substance  that  under  its  "contract  No.  3259, 
dated  November  1st/*  it  had  the  option  to  make  shipment  any  time  dur- 
ing November.  Defendant  refused  to  accede  to  this  interpretation. 
Thus  the  issue  is  raised  as  to  its  right  to  cancel  the  agreement. 

Under  the  circumstances  shown,  it  seems  to  me  clear  that  defendant 
should  prevail.  The  secretary  of  the  vendor  testified  that  at  all  times 
during  the  first  two  weeks  of  November  his  company  had  on  hand  in 
Philadelphia  100  tons  of  bleach  such  as  defendant  had  ordered.  Plain- 
tiff neither  showed,  nor  attempted  to  show,  any  condition  existing  or 
threatened  which  made  it  impossible  or  impracticable  to  ship  during  the 
first  two  weeks  of  the  month  specified. 

The  so-called  "contract  No.  3259,"  inclosed  with  the  letter  of  Novem- 
ber 1st,  is  not,  as  asserted  by  plaintiff,  the  entire  agreement  between  the 
parties.  It  is.  but  a  small  and  unimportant  part  of  the  complete  and  ac- 
tual agreement,  though  it  reiterates  much  of  the  agreement  already, 
made.  When  defenc&nt  sent  its  written  order  for  9ie  bleach  to  the 
vendor,  specifying  delivery  the  first  two  weeks  in  November,  and  with, 
particularity  requested  that  the  order  be  canceled  if  delivery  could  not 
be  made  within  that  time,  and  when  the  vendor  on  November  1st,  wrote 
that  it  accepted  the  contract,  the  agreement  Was  made.  The  fact  that 
at  the  conclusion  of  a  long  sentence  in  the  letter  of  acceptance  the  ven- 
dor stated  that  it  was  for  November  shipment  cannot  change  the  ac-  • 
tual  agreement  upon  which  the  minds  of  the  parties  must  be  deemed  to 
have  met.  If  the  vendor  was  acting  in  good  faith  when  it  wrote  the 
letter  of  November  1st,  it  intended  to  ship  the  goods  during  the  first 
two  weeks  of  November,  in  accordance  with  defendant's  order,  which 
it  stated  it  accepted.  If  the  vendor  had  any  mental  reservation,  either* 
at  the  time  the  letter  was  written  or  subsequently  formed,  to  the  effect 
that  it  woukl  not  ship,  unless  convenient;  until  the  last  of  November, 
it  knew  that  defendant  had  no  suspicion  of  such  reservation,  and  that, 
if  it  was  communicated  to  defendant,  immediate  cancellation  of  the  or- 
der would  result  Such  reservation,  if  had,  necessarily  implies  a 
breach  of  that  good  faith  and  fair  dealing  which  is  essential  in  the 
conduct  of  business. 

Plaintiff  urges  that  the  so-called  contract  of  Novfember  1st  is  com- 
plete; that  parol  evidence  cannot  be  offered  to  vary  or  explain  its  terms  ; 
that  such  evidence  is  competent  only  on  the  issue  of  fraud.  If  this  con- 
tention be  deemed  soimd,  there  is  in  the  pleadings,  and  in  the  circum- 
stances shown,  an  abundance  to  justify  the  admission  of  parol  evidence 
upon  that  issue.  It  is  clear,  however,  that  plaintiff  is  in  error  in  his 
contention  that  the  so-called  contract  is  the  only  legitimate  and  com- 
plete expression  of  the  agreement  between  the  parties.  While  called 
a  contract,  it  is  a  mere  sales  memorandum.  It  consists,  in  its  typewrit- 
ten part,  of  less  than  half  a  dozen  lines,  giving  the  name  of  purchaser, 
the  article,  quantity,  price,  terms  and  delivery.  At  the  bottom  of  the 
paper  in  small  type  are  printed  15  lines  of  conditions"  under  which 
the  shipment  is  made,  relating  to  failures  of  delivery,  etc.,  ho  part  of  . 
which  is  applicable  to  the  situation  shown  in  this  case.    The  instrument 
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is  very  much  like  the  one  referred  to  by  Judge  Vann  in  Solomon  Tobac- 
co Co.  V.  Cohen,  184  N.  Y.  308,  77  N.  E.  257,  where  he  says: 

"In  a  'bought'  memorandum  drawn  by  a  broker,  the  essentials  are  expressly 
stated,  and  the  rest  left  to  reasonable  implication  from  what  is  thus  stated. 
when  considered  in  the  light  of  the  situation  of  the  parties  and  the  circum- 
stances known  to  both.  *  *  *  Good  faith  and  fair  dealing  require  a  con- 
struction that  will  give  effect  to  the  contract  as  a  reasonable  man  would  under- 
stand it  at  the  time  it  was  made." 

There  is  no  room  to  doubt  that  defendant  understood  the  words  ''No- 
vember shipment"  in  "contract  No.  3259"  to  mean  the  first  two  weeks 
in  November.  Its  understanding  was  natural  and  reasonable.  In 
view  of  what  had  gone  before,  there  was  no  inconsistency  between 
a  November  shipment  and  shipment  the  first  two  weeks  in  November. 
The  former  included  the  latter.  Thus  defendant  properly  understood 
it.  When  the  vendor  wrote  defendant  that  it  accepted  its  order,  it  be- 
came charged  with  the  knowledge  that  defendant  understood  that  the 
acceptance  was  for  shipment  the  first  two  weeks  in  November.  The 
principle  applicable  is  stated  by  Judge  Chase  in  Nellis  v.  Western  Life 
Indemnity  Co.,  207  N*  Y.  320,  where  he  says  on  page  332,  100  N.  E. 
1119,  on  page  1122: 

/'When  a  person  accepts  insurance  upon  terms  so  written  in  the  policy  by 
the  insurer,  either  intentionally  or  otherwise,  as  to  be  calculated  to  deceive, 
and  in  such  ambiguous  language  that  it  is  possible  to  construe  them  in  more 
than  one  way,  a  construction  in  favor  of  the  understanding  of  the  Insured,  at 
the  time  the  policy  was  taken,  should  be  sustained." 

Judge  Chase  then  reviews  many  authorities  in  support  of  the  prop- 
osition stated.  There  is  no  occasion  for  specific  reference  to  them 
here.  They  establish  beyond  peradventure  that,  if  the  vendor  used 
the  words  "November  shipment"  in  a  sense  intended  to  deceive  or  mis- 
lead defendant,  it  is  bound  by  the  sense  in  which  it  intended  they  should 
be  understood,  and  must  have  known  they  were  understood-  Such  is 
the  established  rule  of  law,  of  ethics,  and  of  fair  dealing. 

The  acceptance  of  defendant's  order  having  been  complete,  the  mak- 
ing of  any  further  form  of  contract,  such  as  the  vendor  apparently 
sought  to  make  by  the  paper  dated  November  1st,  was  unnecessary, 
and  did  not  affect  the  rights  of  the  parties.  13  C.  T.  297,  §  110.  The 
situation  is  such  as  is  described  in  13  C.  J.  304,  §•  126,  wfaerc  it  is  said: 

"An  agreement  may  be  collected  from  several  different  writings,  which,  when 
connected  show  the  parties,  subject  matter,  terms,  and  consideration,  as  in 
the  case  of  contracts  entered  into  by  correspondence." 

Plaintiif  cites  Lese  v.  Lamprecht,  196  N.  Y.  32,  89  N,  E.  365,  in  sup- 
port of  its  contention  that  parol  evidence  cannot  be  received  to  vary  the 
terms  of  a  written  contract.  The  case  is  not  ^plicable,  for  the  reason, 
as  above  stated,  that  the  agrev^ment  between  the  parties  was  not  sum- 
med up  and  fixed  with  finality  in  the  so-called  contract.  The  court  in 
that  case  says : 

"The  value  and  integrity  of  a  written  instrument  is  largely  dependent  upon 
the  fact  that  it  cannot  be  broken  down  or  modified  by  a  statement  of  aUi^^ed 
eonvftrsations  and  occurrences  leading  up  to  its  execution.*' 
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It  thus  dearly  appears  that,  even  if  the  facts  in  that  case  were 
similar  to  this  situation,  its  reasoning  would  not  apply.  Here  there  is 
no  attempt  to  break  down  a  written  instrument  by  statements  of  al- 
leged conversations  and  occurrences  prior  to  its  execution.  The  en- 
tire dealings  between  the  parties  were  by  correspondence,  the  authen- 
ticity of  which  is  not  questioned.  It  should  all  be  considered  in 
reaching  a  conclusion  as  to  what  was  the  actual  agreement.  The  in- 
tegrity of  a  contract  entered  into  in  good  faith  through  the  medium  of 
correspondence  cannot  be  broken  down  through  the  subsequent  insist- 
ence of  one  of  the.  parties  that  a  single  writing  is  the  contract,  when 
that  writing  is  but  a  step  in  the  negotiations,  and  when,  read  by 
itself,  it  has  a  meaning  plainly  at  variance  with  what  the  correspondence 
shows  the  parties  intended  at  the  time. 

Defendant  was  within  its  rights  when  it  rescinded  the  contract  be- 
cause shipment  was  not  made  in  accordance  with  its  order.  It  neces- 
sarily follows  that  plaintiff  is  not  entitled  to  recover  damages  for  the 
rescission. 

Judgment  accordingly. 


C02  App.  Div.  W) 

PANZIERI-HOGAN   CO.,   Inc.,  v.   BENDER. 

(Supreme  Court,  Appellate  DlviaJon,  TPhird  Department.    July  6.  1922.) 

CoBtracts  ^=>234— Agreement  for  dedHetloa  of  damages  causeil  by  delay  held  to 
inclode  loss  of  rent  under  lease  of  which  contractor  had  no  knowledge. 

A  provision  that,  If  tlie  owner  "shall  sustain  any  loss  by  way  of  dam- 
ages of  any  kind"  due  to  the  contractor's  failure  to  complete  the  im- 
provements by  a  date  specified,  such,  loss  "shall  be  deducted**  from  the 
payments,  covers  loss  of  rentals  under  a  lease  because  the  improvements 
were  not  completed*  and  the  owner  waa  entitled  to  deduct  such  loss  from 
the  payments  due  without  showing  contractor's  knowledge  of  the  lease. 

Appeal  from  Trial  Term,  Albany  Cotinty. 

Action  by  the  Panzieri-Hogan  Company,  Inc.,  ag^ainst  Harry  H. 
Bender.  From  a  juclg:ment  for  defendant  on  a  verdict  directed  by 
the  court,  plaintiff  appeals.  Judgment  reversed,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Visscher,  Whalen,  Loucks  &  Murphy,  of  Albany  (Robert  E.  Whalen, 
of  Albany,  of  counsel),  for  api)ellant. 

Thomas  F.  McDermott,  of  Albany,  for  respondent. 

KILEY,  J.  Both  parties  agree  to  the  facts  involved  in  this  action. 
On  Jurie  29,  1920,  the  defendant  owned  premises  situate  on  the  east 
side  of  North  Pearl  street,  in  the  city  of  Albany,  known  as  Nos.  9  and  11 
North  Pearl  street.  It  was  a  four-story  building:.  Adjacent  and  in 
the  rear  thereof,  on  the  west  side  of  James  street,  he  owned  another 
building  and  premises  knowr^  as  No.  6  Tames  street.  On  the  date 
aforesaid  defendant  rented  both  properties  to  T.  &  T.  Cousins  for  a 
term  of  10  years  commencing  May  1.  1921,  at  an  annual  rental  of 

$23,000  payable,  in  equal  monthly  installments  of  $1,916.67.     In  said 

.1- 1— — -        ■     ■■■.—..  ■ .  ■  --    

^ss>For  other  cmses  aee  same  topic  L  KB7-NUMBBR  In  all  Key-Numbered  Dlgeets  L  Indexes 


Digitized  by 


Google 


650  105  NEW  YORK  SUPPLBMBNr?  (Sop.  Ct. 

lease  and  as  a  part  thereof  the  defendant  agreed  to  erect  upon  the 
premises  No.  6  James  street  a  new  building:,  the  second  floor  of  which 
should  be  on  the  same  level  and  connected  witfi  the  ground  floor  of 
the  building  on  Nos.  9  and  11  North  Pearl  street.  The  ground  on 
James  was  much  lower  than  the  ground  on  North  Pearl  street.  It 
was  also  agreed  in  said  lease  that  the  work  on  the  new  building  and 
connection  should  be  completed  on  May  1, 1921,  the  date  when  the  term 
under  the  Cousins  lease  commenced  to  run,  and  that  in  default  of  such 
completion,  the  rent  reserved  in  the  lease  should  be  reduced  one-half 
after  that  date  until  such  building,  connection,  etc.,  should  be  com- 
pleted: On  September  16,  1920,  the  defendant  entered  into  a  con- 
tract with  the  plaintiflf  corporation  to  do  that  work.  The  work  was 
to  commence  October  1, 1920,  and  to  be  finished  January  1,  1921.  The 
agreed  price  was  $27,725,  except  it  was  further  provided  in  said  con- 
tract that,  should  the  occupancy  of  a  drug  company  in  the  North 
Pearl  street  building  interfere  with  the  connecting  up  of  said  build- 
ings, on  North  Pearl  and  James  streets,  the  contractor  should  receive 
an  additional  sum  of  $1,160,  and  with  the  further  provision  that  the 
work  of  connecting  up  the  said  buildings  should  not  take  over  21  work- 
ing days  after  notice  fron?  defendant  to  proceed  with  thfe  work  of  con- 
necting said  buildings.  The  said  contract  between  the  plaintiff  and  de- 
fendant contained  two  other  important  provisions,  viz. : 

"Excepting,  however,  that  If  the  said  party  of  the  second  part  [plaintiff 
here]  shaU  be  delayed  in  performing  said  work  or  furnishing  said  material 
by  reason  of  strike  or  strikes  on  the  part  of  workmen  or  employees.  o*c  on  the 
part  of  the  workmen  or  employees  of  any  subcontractor,  then  the  time  for 
the  completion  of  said  work  shall  be  extended  for  a  period  equal  to  the  dura- 
tion of  any  such  strike  or  strikes.*" 

And  further: 

"Eighth.  In  case  the  party  of  the  first  part  shaU  murtain  any  loss  by  way 
of  damages  of  any  kind  by  reason  of  the  f  aUure  of  the  party  of  the  eeoond 
part  to  fulflU  any  of  the  agreements  herein  contained  on  its'  part  such  loss 
or  damage  shaU  be  deducted  from  the  last  payment  made  to  the  party  of  the 
second  part  as  provided  for  herein." 

Early  in  January,  1921,  the  job  was  complete,  except  the  work  of 
connecting  up  the  buildings,  and  I  conclude  from  the  evidence  that 
such  failure  was  due  to  the  drug  company  in  said  building.  The  next 
step  in  the  sequence  is  that  on  January  22,  1921,  the  defendant,  by 
agreement  in  writing,  agreed  to  sell  the  premises  in  question  to'  the 
Patroon  Corporation  by  deed  dated  June  30,  1921,  subject  to  the  lease 
with  Cousins,  and  further  agreed  that  plaintiff's  work  under  its  con- 
tract should  be  completed  before  the  Patroon  Corporation  took  tide 
June  30,  1921.  To  that  end,  the  defendant  gave  the  notice  provided 
for  in  his  contract  with  the  plaintiff  on  April  26,  1921,  which  fixed 
the  time  for  completion  May  23,  1921,  or  21  working:  days  after  the 
notice  was  given.  The  work  was  not  completed  until  July  26,  1921. 
Under  the  Cousins  lease  the  defendant  lost  himself,  in  part,  and  was 
obliged  to  pay  to  the  Patroon  Corporation,  in  part,  one-half  of  the 
rent  reserved  in  the  lease.  Concededly  there  was  unpaid  on  the  plain- 
tiff's contract,  when  the  work  was  completed,  $2,011.17.    Defendant 
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90U|^t  to  teeoup  bis 'diuaoages  as  aforesaid  by  withholdtog  this  bal- 
ance under  paragraph  8,  above  quoted^  from  plaintiff's  balance  accord- 
ing to  the  provisions  of  its  contract  with  the  defendant*  This  action 
is  for  that  balance. 

Def aidant's  answer  admits. the  contract  with  plaintiff  and  sets  it 
up  as  part  of  his  answer.  He  gives  the  time  after  May  23d  to  the 
day  of  the  completion  of  the  contract,  during  which  time  one-half  of 
the  rent  reserved  in  the  Cousins  lease  was  lost  to  him;  as  fixing  his 
measure  of  damage.  He  was  permitted  to  prove  the  facts  as  above 
stated,  but  the  evidence  was  stricken  out  as  inadmissible,  because  it 
was  not  shown  that  plaintiff  had  any  notice  of  the  provisions  of  the 
Cousins  lease.  While  defendant  in  his  counterclaim  alleged  upon 
inlormatioti  and  belief  that  j^intiff  had  such  notice*  such  knowledge 
was  not  proved.  Defendant's  counterclaim  alleged  special  damage. 
He  was  permitted  to  give  evidence  which  would  be  competent  under 
a  general  allegation  of  daoiage ;  defendant  aiding  that  his  counterclaim 
contained  such  general  allegation.  The  court  also  struck  this  evidence 
ftx>m  the  recoil  The  court,  directed  a  verdict  for  the  plaintiff  on 
the  ground : 

"That  in  order  to  rocoTer  snch  losses  under  such  leases  it  is  necessary  to 
establish  that  those  leases  and  the  losses  sustained  thereunder  were  known 
to  the  parties  at  the  time  of  the  making  of  the  contract,  and  were  in  contemn 
plation  as  a  measure  of  damage  for  a  breach  of  the  contract." 

Proper  exceptionswere  taken  to  the  several  rulings  of  the  court  and 
to  the  direction  of  the  verdict.  I  think  parag:raph  8  of  the  contract 
between  plaintiff  and  defendant  defines*  the  liability  ivhich  plaintiff  was' 
willing  to  assume  in  order  to  get  the  work.  If  the  defendant  "shall 
sustain  any  loss  by  way  of  damages  of  any  kind. by  reason,"  etc  The 
parties  made  the  law  of  this  contract  by  their  agre^nent,  and  Lowry 
V.  Inman,  46  N.  Y.  119,  in  stating  that  rule,  is  applicable  thereto.  In 
Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co..  190  U.  S.  540,  23  Sup. 
Ct.  754,  47  L.  Ed.  1171,  is  stated  with  clearness  the  usual  attitude  of 
parties  in  making  such  contracts,  and  that,  too,  in  making  the  ordi- 
nary contract.  In  this  contract  it  will  be  observed  that  the  only  limit 
of  plaintiff's  liability  is  that  he  shall  be  the  cause,  by  default,  of  any 
damage  suffered.  The  damage  contemplated  was  any  damage.  As 
to  what  might  have  been  foreseen  by  plaintiff,  we  have  fee  fact  that 
its  place  of  business  was  Albany,  N.  Y.,  whfere  his  contract  was  to 
be  performed;  that  the  delay  in  the  first  instance  from  January  to 
April  was  because  of  tenant  occupancy  of  said  premises.  No  other 
damages,  so  far  as  the  record  shows,  could  have  been  contemplated, 
even  if  word^  of  restriction  had  been  used,  and,  as  said  in  190  U.  S., 
supra: 

The  extent  of  UabiUty  in  such  cases  is  likely  to  be  within  his  eontempla-' 
tion«  ana  whether  it  is  or  not  should  be  worked  out  on  terms  which  it  fairly 
may  be  presumed  he  would  have  assented  to  if  they  had  been  presented  to. 
hlsmind.'* 

In  Murdock  v.  Jones,  3  App.  EKv.  221,  38  N.  Y.  Supp.  461,  it  was, 
held  that,  although  the  subcontractor  did  not  have  notice  of  the  time- 
limit  in>bis  prmcipdi's  contract,  he  was  liable  for  default  in  not  rea*. 
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sonably  expediting  the  work  he  was  to  do,  and  did  not,  to  the  danu^ 
of  the  principal  contractor.  I  am  of  the  opinion  that  defendant  had 
a  right  to  set  up  his  counterclaim,  by  the  allegation  of  special  damage, 
as  he  did  do;  that  he  had  a  right  to  have  it  considered.  Read  v.  Fox, 
119  App.  Div.  366,  104  N.  Y.  Suw).  251 ;  Wagner  v.  Corichill,  40 
Barb.  175.  As  above  said,  no  other  damages  could  have  been  con- 
templated, and  they  are  such  as  might  naturally  be  expected  to  follow 
the  default.  Their  nature  is  definite,  and  their  source  is  not  in  doubt. 
Fairchild  v.  City  &  County  Contract  Co.,  153  App.  Div.  277,  138  N. 
Y.  Supp.  133;  Leonard  v.  New  York,  A.  &  B.  Electro  Magnetic  Tel. 
Co.,  41  N.  Y.  544,  1  Am.  Rep.  446;  Meyer  v.  Haven,  70  App.  Div. 
529.  75  N.  Y.  Supp.  261,  citing  41  N.  Y..  supra. 

Plaintiff,  in  its  reply  to  defendant's  answer  setting  tip  his  counter- 
claim, disclaims  liability  for  its  default  under  that  clause  in  its  con- 
tract which  makes  strikes  an  excuse  for  the  extended  time  necessary 
to  complete  the  contract  according  to  its  terms.  The  issues  present- 
ed should  have  been  submitted  to  the  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event*  All  concur. 


(201  App.  Div.  657) 

LOCKWOOD  V.  LOCKWOOD  et  aL 

(Sunreme  Coinrt,  Api^ellate  Division,  Second  Deparbtient    June  0,  1922.) 

WitnessM  ^=>176(3)— Exclu»l<Hi  of  tMtlmony  of  plalntlfr  as  to  hor  oomnon-law 
marrlago  agroement  with  the  decedent  held  correct;  "teetlmony  of  do- 
ooased.** 

Under  Code  Civ.  Proc.  |  829,  providing  that  a  person  «hall  not  be  a 
wltDCBs  conoei-nlng  a  personal  transaction  or  oommnnlcatlon  with  a  de- 
cedent except  where  the  executor  la  examined  or  testimony  of  the  dece- 
dent is  given  concerning  the  same  transaction,  in  an  action  by  a  woman  for 
dower  on  the  ground  that  she  was  the  common-law  wife  of  decedent,  after 
the  executor  had  testified  that  the  decedent  told  him  that  plaintiff  was 
the  decedent's  housekeeper  and  secretary,  exclusion  ot  testimony  by  plain- 
tiff as  to  a  marriage  agreement  between  plaintiff  and  deceased  was  proper, 
since  the  testimony  of  the  executor  was  as  to  declarations  made  to  blm 
by  his  brother,  and  was  not  testhnony  of  the  deceased  within  the  meaning 
of  the  statute*  so  as  to  enable  plaintiff  to  testify  conoeming  the  agree- 
ment with  the  deceased. 
Kelly  and  Manning,  JJ.,  dissenting 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Anna  J.  M.  Lockwood  against  Manice  De  F.  Lockwood 
and  others.  Prom  a  judgment  dismissing  plaintiff's  complaint,  and 
from  an  order  denying  plaintiflf's  motion  for  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  J.  Addison  Young,  J.,  at  Special 
Term: 

This  action  is  for  dower,  The  plaintiff  alleged  that  she  was  the  conunon- 
law  wife  of  Wniiam  B.  E.  Lockwood.  TbQ  trial  resulted  1a  a  verdict  in  fa* 
Tor  of  the  defondants,  and  the  plaintiff  now  moves  for  a  new  trial.. 

^sFor  other  eaMt  tee  ucmt  topfc  A  KBT-NUMBSH  1a  all  KBy-KomlMMd  Digeala  A  Iiidwii 
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A  tingle  taeMon  tC-  law  Is  proocnted,  nxMug  out  ef  the  exclnilxni  of  cer* 
tain  tettlxiony  offered  by  plaintiff.  The  executor^  Manlce  De  F.  Iiockwood* 
waa<:aUed  aa  a  witness  in  bis  own  behalf,  and  testified  in  substance  that 
the  decedent  bad  spoken  to  him  on  a  number  of  occasions,  referring  to 
the  plaintiff  as  his  housekeeper  and  secretary;  that  he  had  asked  dece- 
dent who  plaintiff  was,  and  what  position  she  occupied  in  his  house,  and 
decedent  told  him  that  she  was  his  housekeeper  and  did  his  writing  for  him; 
and  that  he  had  never  heard  decedent  say  in  any  way,  directly  or  indirectly, 
that  he  was  engaged  to  be  married,  or  that  he  had  married  plaintiff. 

On  rebuttal  the  plaintiff  was  called,  and  her  counsel  offered  to  prove  the 
marriage  ceremony  or  agreement  entered  into  between  her  and  the  dece- 
dent on  or  about  July  16,  191<^  at  Beechmont,  New  Bochelle,  and  also  offered 
to  prove  by  her  the  fact  that  they  were  living  together  as  man  and  wife 
up  to  and  including  the  time  of  his  death,  upon  the  ground  that  tiie  attor- 
neys for  the  executor  had  by  their  testimony  opened  the  door  and  waived 
the  provisions  of  section  829  o£  the  Code.  This  offer  was  objected  to  by  de- 
fendant's counsel  under  section  820  of  the  Code,  and  the  objection  was  sua- 
tained,  and  an  exception  taken  by  the  plaintiff. 

Plaintiff's  counsel  bases  this  motion  upon  a  recent  decision  of  the  Appel- 
late Division  in  this  Department.  Stirmers*  Loan  &  Trust  Go.  v.  Wagstaff, 
194  App.  Div.  757,  185  N.  Y.  Sopp.  812.  That  was  an  action  for  an  account- 
ing by  a  trustee  under  a  deed  of  trust,  and  the  real  issue  was  whether  or  not 
one  of  the  defendants  was  the  widow  of  the  decedent  The  court  held, 
among  other  things,  that  the  affidavit  of  the  decedent  to  his  income  tax  re- 
turn did  not  constitute  testimony  within,  the  meaning  of  the  se<^ond  excep- 
tion to  said  BKOgm  829,  via.,  '*The  testimony  of  the  *  *  *  deceased  person 
is  given  in  evidence,*'  and  thereby  make  the  said  defendant  a  competent  wit- 
ness. 

*  None  of  the  questions  decided  in  that  case  are  the  same  as  here  presented, 
and  in  my  opinion  the  exclusion  of  the  testimony  of  the  plaintiff  oomplained 
of  was  not  in  violation  of  the  rule  laid  down  by  Justice  Mills  in  Farmers' 
Loan  &  Trust  Co.  v.  Wagstaff.  The  testimony  given  by  the  executor  was  as 
to  declarations  made  to  him  by  his  brother,  and  the  reception  of  these  dec- 
larations in  evidence  permitted  the  plaintiff  merely  to  give  testimony,  if  she 
could,  to  anything  which  occurred  in  any  of  these  occasions  as  to  whicih  the 
executor  had  testified.  If  these  statements  had  been  made  by  the  deceased 
by  way  of  testimony  given  in  a  Judicial  proceeding,  and  such  testimony  had 
been  offered  in  evidence  by  the  executor,  then  it  may  be  that  the  door  would 
have  been  opened  for  the  plaintiff  to  give  testimony  as  to  her  relations  with 
the  deceased.  It  seems  to  me  that  this  distinction  is  clearly  made  in  the 
opinion  above  referred  to. 

The  motion  for  a  new  trial  is  therefore  denied. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH.  KELLY,  JAY- 
COX,  and  MANNING,  JJ. 

Jerome  A.  Strauss,  of  New  York  City  (Max  D.  Steuer,  of  New  York 
City,  on  the  brief),  for  appellant. 

Middleton  S.  Borland,  of  New  York  City  (Percy  F.  Griffin,  of  New 
York  City,  on  the  brief),  for  respondents. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs,  on  the 
opinion  of  J.  Addison  Yoiuig,  J.,  at  Special  Term,  and  upon  the  au- 
thority of  Martin  v.  Hillen,  142  N.  Y.  140.  36  N.  E.  803. 

KELLY,  J.,  reads  for  reversal,  with  whom  MANNING,  J.,  concurs. 

KELLY,  J.  (dissenting).  I  am  unable  to  asree  with  the  majority 
of  the  court  in  this  case.  I  think  the  ruling  o£  the  learned  trial  jus- 
tice, excluding  the  evidence  of  plaintiff  as  to  her  pers(MiaI  transac- 
tions with  decedent,  was  erroneous.  The  plaintiflF  was  called  in  re- 
buttal after  the  defendant  and  his  wife,  parties  to  the  action,  both 
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vitally  interested  in  the  result,  had  testified  in  their  own  behalf  as  to 
tiieir  personal  transactions  with  the  deceased  covering  a  period  of 
years,  and  as  to  statements  said  to  have  been  made  by  the  dead  man 
concerning  the  plaintiflF.  This  was  not  all.  They  testified  that*  dur- 
ing the  period  covered  by  their  evidence  the  plaintiff  did  not  take  part 
in  the  visits  which  they  made  to  deceased,  that  she  did  not  dine  at 
the  same  table  with  them,  and  as  to  various  other  details,  for  the  evi- 
dent purpose  of  leading  the  jury  to  the  conclusion  that  plaintiff  was 
not  a  wife,  but  a  servant.  They  testified  that  during  this  period  in 
their  dealings  with  deceased  they  never  heard  that  plaintiff  was  mar- 
ried. The  negative  testimony  was  as  important  as  the  positive  testi- 
mony, if  not  more  so.  Their  evidence  did  not  relate  to  one  specific 
transaction.  It  covered  a  course  of  dealing  for  several  years.  It 
was  intended  to  establish  the  status  of  the  decedent  and  the  plaintiff. 

Now,  this  evidence  by  the  defendant  and  his  wife  opened  the  door 
to  plaintiff  to  testify  ''concerning  the  same  transaction."  C.  C.  P.  § 
829.  What  was  the  "transaction"  testified  to  by  defendants?  What 
was  the  "transaction"  which  they  endeavored  to  disprove,  by  testify- 
ing to  the  statements  by  the  dead  man?  It  was  in  my  opinion  tne 
relationship  between  plaintiff  and  decedent,  and  I  think  ^e  should 
have  been  allowed  to  negative  it.  She  could  not  confine  her  testimony 
to  one  specific  transaction,  because  the  defendants  testified  to  a  series 
of  transactions,  to  a  continuing  status.  I  think  the  reasoning  of  Mills, 
J.,  in  Farmers'  Loan  &  Trust  Co.  v.  Wagstaff,  194  App.  Div.  757,  763, 
185  N.  y.  Supp.  812,  is  exactly  in  point.  It  may  be  dictum,  as  sug- 
gested by  respondent,  but  it  is  the  reasoning  of  a  learned  judge,  and 
it  seems  to  me  to  be  directly  in  point  in  the  case  at  bar, 

I  tfiink  that  it  is  unjust  to  this  plaintiff  to  allow  the  defendants  to 
place  before  the  jury  the  words  and  actions  of  the  dead  man  and  pre- 
clude her  from  doing  likewise. 

MANNING,  J.,  concurs. 


(202  App.  Dlv.  443) 

GRIFFIN  V.  BLES  et  al. 

(Supreme  Court,  AppeUate  DWrton,'  Third  Department.    July  6.  1022.) 

I.  DMtb  «s>l4(l)— |ilf8r«pr«8eiitatlott8  Indudng  ooiisent  to  fatal  operation  ooa- 
stltuto  "wrongful  not." 

Misrepresentations  by  surgeons  as  to  the  necessity  and  serlonsneas  of 
an  operation,  whereby  the  patient  was  Induced  to  consent  to  an  opera- 
tion which  resulted  in  her  death,  constitute  a  '^wrongful  act**  resulting  in 
death,  for  which  the  administrator  may  sue,  under  Decedent  Estate  Law, 
I  130,  for  the  benefit  of  the  mother  of  the  patient,  who  was  her  next  of 
kin,  under  section  134;  the  recovery  for  such  misrepresentations  not 
being  based  on  a  survivorship  of  the  right  of  action  of  decedent,  which 
would  be  prohibited  by  Decedent  Estate  Law,  i  120,  providing  that  ac- 
tions for  personal  injuries,  which  are  defined  by  General  (Construction 
Law,  I  37a,  to  include  actionable  injury  to  the  person  of  plalntUf  or 
another,  do  not  survive  after  the  death  of  injured  party,  except  in  cases 
provided  for  by  section  130. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  Second  Se- 
ries, Wrongful  Act:] -^ 
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2.  Dostb  «3>l4(f)«-ratal  •^•rftttoa  porfarmtd  under  ooasent  to  a  aimplar  oao 

aotleaabia  as  ''wrongfal  aet  rasultina  la  death." 

Where  sargeons  procured  the  consent  of  the  patient  to  an  operation,  by 
falsely  representing  that  they  intended  only  a  minor  operation,  and 
then  performed  a  difTerait  serious  operation,  as  a  reanlt  of  which  the 
patient  died,  they  were  fnilty  of  an  aesaiiltt  which  was  a  "wrongful  act 
reaultliig  in  death,''  for  which  reooTery  could  be  had,  under  Decedent 
Estate  Law,  |  130. 

3.  Death  ^=>l  I— Statute  gives  aew  cause  of  action. 

Decedent  Estate  Law,  |  190,  authorizing  actions  by  the  personal  repre* 
sentatiyes  for  wrongful  acta  resulting  in  d^th,  glrea  a  new  cause  of 
action. 

4.  Death  «9»l4<l)«-Wrongf«l  act  aead  act  be  Aegllaeat 

Under  Decedent  Estate  Law,  |  130,  providhig  that  the  administrator 
of  a  decedent,  who  has  left  next  of  kin  surriving,  may  sue  for  damages  for 
a  wrongful  act  resulting  in  death,  if  defendant  would  have  been  liable  in 
an  action  in  favor  of  decedent,  had  death  not  resulted,  the  wrongful  act 
need  not  necemarily  be  based  on  nes^gence  of  the  party  charged. 

Oodirane^  P.  J.,  and  Van  Kirk,  J^  dissenting  in  part 

Appeal  from  Special  Term,  Albany  County. 

Action  by  Eleanor  Griffin,  administratrix  of  Pearl  Griffin,  deceased, 
against  Charles  D.  Bles  and  others.  From  an  order  denying  a  motion 
to  dismiss  the  first  and  second  causes  of  action  set  forth  in  the  com- 
plaint, defendants  appeal.    Affirmed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  Van  kirk,  and  HINMAN,  JJ. 

George  W.  Whiteside  and  Robert  Oliver,  both  of  New  York  City, 
for  appellants. 

Robert  W.  Fisher,  of  Mechanicville,  for  respondent. 

KILEY,  J.  On  the  29th  day  of  October,  1921,  plaintifFs  intestate 
died.  On  the  25th  day  of  October,  1921,  she  was  operated  upon  in 
the  Washington  Square  Hospital,  New  York  Qty ;  death  on  the  day  . 
aforesaid  resulted^  Each  of  the  above-named  defendants  is  a  phy- 
sician^ and  is  alleged  to  have  been  involved  in  causes  resulting  in  the 
death  of  said  decedent.  The  defendant  Savini  is  prdprietor  of  and 
conducts  the  aforesaid  hospital.  It  is  alleged  that  the  defendatrt 
Charles  D.  Bles  was  a  consultant  with  Savini,  advised  and  counseled 
the  operation,  and  after  consultation  widi  the  defendant  Meeker,  and 
after  an  alleged  diagnosis  of  the  difficulty  afflicting  plaintiff's  intestate, 
operated  upon  her. 

Plaintiff's  complaint  alleges  three  causes  of  action:  The  first  is 
for  fraud  and  deceit,  consisting  of  misrepresentations  and  conceal- 
ment of  conditions,  made  and  practiced  to  induce  her  to  consent  to 
the  operation  suggested,  by  which  she  was  assured  of  its  simplicity  and 
the  relief  it  wouM  accomplish.  (2)  That  the  operation  performed  was 
not  the  operation  suggested  to  plaintiff's  intestate ;  it  was  much  more 
complicated  and  dangerous,  and  was  not,  therefore,  consented  to  by 
her,  and  that  it  amounted  to  an  assault  upon  her.  (3)  Is  for  malprac- 
tice committed  upon  the  deceased.  The  defendant  Savini  moved  at 
Special  Term  to  strike  from  the  complaint  the  first  and  second  causes 
of  action,  uppn  the  ground  that  they  did  not  state  facts  sufficient  to  con- 
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stittite  a  cause  of  action;  the  motion  was  denied,  and  the  defendant 
Savini  appealed.  The  other  defendants  made  the  same  motion,  which 
was  likewise  denied,  and  they  also  appealed,  which  appeals  present 
the  questions  now  tinder  consideration. 

[1,  2]  The  appellants  contend  that  causes  of  action  1  and  2  do  not 
survive  plaintiff's  intestate  and  that  an  action  cannot  be  based  thereon. 
The  position  of  the  respondent  is  that  the  question  of  survivorship  is 
not  involved  here  at  all ;  that  each  one  of  the  causes  of  action  stand  in- 
dependent and  alone,  and  will  sustain  a  cause  of  action.  Such  claim 
is  based  upon  section  130  of  the  Decedent  Estate  Law  (Consol.  Laws, 
c.  13),  which  was  section  1902  of  the  Code  of  Civil  Procedure.  This 
section  was  added  to  the  Decedent  Estate  Law  by  chapter  919,  section 
1  of  the  Laws  of  1920,  and  took  effect  April  15,  1921,  and  reads  as  fol- 
lows: 

"The  executor  or  administrator  dnly  appointed  in  this  state,  or  in  any 
other  state,  territory  or  district  of  the  CTnited  Statps.  or  hi  »«iiv  foreign  •  • 
try,  of  a  decedent  who  has  left  him  or  her  sarviving  a  husband,  wife,  or  next 
of  kin,  may  maintain  an  action  to  recover  damages  for  a  icnmgful  acit  neg- 
lect or  default,  by  which  the  deced^'nt's  death  was  caused,  against  a  natural 
person  who,  or  a  corporation  tohich,  would  have  been  liable  to  an  action  in 
favor  of  the  decedent  by  reason  thereof  if  death  had  not  emsued" 

There  is  more  of  that  section,  but  the  part  quoted  above  is  the  part 
involved  in  the  questions  presented  •  here.  The  deceased  was  an  un- 
married female;  plaintiff  is  her  mother,  and  therefore  one  of  her  next 
of  kin,  aS  defined  in  section  134  of  the  Decedent  Estate  Law  (as  added 
by  Laws  1920,  c.  919),  formerly  section  1905  of  the  Code  of  Civil  Pro- 
cedure. Section  130,  supra,  must  be  read  in  connection  with  section 
120  of  the  Decedent  Estate  Law,  which  was  added  by  chapter  240  of 
the  Laws  of  1909,  and  reads  as  follows : 

**VoT  wrongs  done  to  the  property,  rights  or  interests  of  another,  for  whldi 
an  action  might  be  maintained  against  the  wrongdoer,  such  action  may  b  * 
brought  by  ^e  person  injured,  or  after  his  death,  by  hia  execntors  or  Ad- 
ministrators, against  such  wrongdoer,  and  after  his  death  a^inst  his  exec- 
utors or  administrators,  in  the  same  manner  and  with  the  like  effect  in  all 
respects,  as  acti6n8  founded  upon  contracts.  Thit  section  shall  not  extend  to 
an  action  for  personal  injuries,  as  such  action  is  defined  in  section  3343  of 
the  Code  of  Civil  Procedure;  except  that  nothing  herein  conta4ned  shaU  affect 
the  riffht  of  action  now  ewistino  to  recover  damages  for  injuries  resultittg  in 
death," 

Section  3343,  subdivision  9,  of  the  Code  of  Civil  Procedure,  de- 
fines personal  injury  as  follows : 

"A  'personal  injury^  includes  libel,  slander,  criminal  conversation,  seduc- 
tion, and  malicious  prosecution;  also  an  assault,  battery,  false  Impriaon- 
ment,  or  other  actionable  injury  to  the  person  either  of  the  plaintiff,  or  o' 
another." 

This  subdivision  9  of  section  3343  was  transferred  by  chapter  917 
of  the  Laws  of  1920  to  the  General  Construction  Law  (Consol.  Laws,  c, 
22)  as  section  37-a.  The  significance  of  section  120  of  the  TDecedent  Es- 
tate Law,  so  far  as  this  motion  is  concerned,  is  found  in  the  exception 
at  the  close  of  the  section.  That  exception  takes  section  130  of  the 
Decedent  Estate  Law  out  of  the  control  of  section  120  and  section 
3343,  subdivision  9,  of  the  Code  of  Civil  Procedure,  because  the  in- 
juries complained  of  resulted  in  death* 
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upon  the  questions  thus  simplified  we  are  called  upon  to  ssiy  what 
wrongs,  etc.,  are  covered  by  said  section  130.  It  should  be  borne  in 
mind  that  death  resulted  in  this  case,  and  that  the  plaintiff  contends 
that  the  result  of  defendants'  action  or  nonaction  was  the  approx- 
imate cause  under  each  or  either  cause  of  action  set  out  in  her  com- 
plaint ;  that  the  resulting  damage  was  the  same  under  each  and  all  of 
them.  The  appellants  contend,  as  aforesaid,  that  the  first  and  second 
causes  of  action  should  be  treated  as  having  no  connection  with  the  al- 
leged resulting  injury  causing  death,  and  thus  is  governed  by  section 
l^of  the  Decedent  Estate  I^w,  or  rather  that  portion  of  said  section 
before  the  exception  therein  contained. 

Ishie  v.  Norton  Co.,  183  App.  Div.  94,  170  N.  Y.  Supp.  655,  is  a 
late  case  cited  by  appellants  as  sustaining  their  position.  While  there 
are  statements  in  the  opinion  that  would  seem  to  uphold  appellants'  con- 
tention, an  examination  of  the  opinion  shows  that  they  were  written 
of  a  different  state  of  facts  than  those  obtaining  here.  The  complaint, 
in  the  first  instance,  was  for  the  ordinary  negligence  action,  under  sec- 
tion 1902  of  the  Code  of  Civil  Procedure.  The  defendant  answered, 
setting  up  a  settlement  and  release.  Plaintiff  served  an  amended  com- 
plaint, in  which  was  alleged  fraud  and  deceit  as  the  gravamen  of  the 
action.  It  went  to  the  jury  on  that  theory,  viz.  to  find  the  amount  the 
decedent  would  have  settled  for,  if  he  had  known  his  true  condi- 
tion, at  the  time  he  made  the  settlement.  The  court  reversed  the  judg- 
ment obtained  on  that  theory,  but  held  on  a  proper  complaint  that  the 
plaintiff  was  not  without  a  remedy  and  had  a  cause  of  action  on  proper 
pleadings.  Wade  v.  Kalbfleisch,  58  N.  Y.  282,  17  Am.  Rep.  250,  was 
an  appeal  from  an  order  denying  a  motion  to  revive  an  action  brought 
for  breach  of  promise. 

In  Price  v.  Price,  75  N.  Y.  244,  31  Am.  Rep.  463,  the  defendant  was 
sued  for  false  anti  fraudulent  representations  by  which  he  induced 
the  plaintiff  to  marry  him,  at  a  time  when  he  could  not  enter  into  a 
valid  contract  of  marriage;  he  died  during  the  pendency  of  the  ac- 
tion; this  appeal  was  from  an  order  denying  a  revival  of  the  action 
against  his  executors.  Such  revival  was  not  permitted.  The  facts 
in  that  case  are  not  similar  to  the  facts  here,  and  have  no  relation  to 
the  cause  of  action  provided  for  in  section  130  aforesaid.  Here  the 
woman  wronged  died;  in  the  Price  Case  the  wrong  did  not  result 
in  death.  The  statute  under  consideration  here  makes  no  provision 
for  the  survival  of  such  a  cause  of  action.  Death  must  ensue  of  the 
|>arty  injured  before  a  cause  of  action  comes  into  being  under  the  pro- 
visions of  said  section  130,  or  the  exception  in  section  120  of  the  De- 
cedent Bstate  Law. 

In  Hegerich  v.  Keddie,  99  N.  Y.  258,  270,  1  N.  E.  787,  52  Am.  Rep. 
25,  the  question  involved  was  whether  a  cause  of  action  created  by 
statute  (Code  of  Civil  Procedure,  §  1902)  survived  against  the  repre- 
sentations of  the  wrongdoer.  It  was  held  that  it  did  not,  and  the  court 
in  the  course  of  the  opinion,  having  in  mind  section  1902  only,  said : 

"It  wiU  he  observed,  also,  that  the  statute,  although  creating  a  new  cause 

of  action,  and  passed  for  the  express  purpose  of  ehasging  the  rule  of  the 

common  law  in  respect  to  the  survivability  of  actions,  and  conferring  a  right 
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upon  representatives  which  they  did  not  before  xwssess,  does  not  undertake, 
either  expressly  or  impliedly,  to  impair  the  equally  stringent  rule  which  pre- 
cluded the  maintenance  of  such  actions  against  the  representatives  of  the  of- 
fending  jmrty.*' 

Notwithstanding  the  foregoing  decisions,  an  action  for  injury  re- 
sulting in  death  caused  by  negligence  was  revived  against  the  repre- 
sentative of  the  wrongdoer.  Ferris,  Administrator,  v.  Sterling,  Admin- 
istratrix, 214  N.  Y.  249,  108  N.  E.  406,  Ann.  Cas.  1916D,  1161 ;  Id., 
220  N.  Y.  616,  115  N.  E.  1039;  also  section  120,  Decedent  Estate  Law. 
The  question  does  not  seem  to  have  been  raised  in  the  Court  of  Ap- 
peals. 

The  respondent's  contention,  is,  in  the  language  of  the  statute,  that 
"a  wrongful  act"  was  perpetrated  under  any  of  her  alleged  causes 
of  action,  and  when  followed  up  according  to  its  purpose  resulted 
in  death,  viz.  that  the  fraudulent  misrepresentations  and  fraudulent  con- 
cealment of  conditions  induced  plaintiff's  intestate  to  submit  to  an 
operation,  the  seriousness  of  which,  by  reason  of  such  misrepresen- 
tation and  concealment,  she  did  not  contemplate,  and  death  followed; 
(2)  that,  not  appreciating  the  seriousness  of  such  operation  because 
of  such  misrepresentation,  she,  did  not  consent  to  the  operation  per- 
formed, and  hence  an  assault  was  ccMumitted  upon  her,  from  which 
she  died;  (3)  that  the  physicians  concerned  knew  or  ought  to  have 
known  the  patient's  condition,  asd  ought  ^o  have  known  diat  it  could 
not  result  otherwise  than  in  death,  and  the  cause  of  action  for  mal- 

?ractice  came  into  being.  The  third  cause  of  action  is  not  questioned 
here  cannot  be  any  question  but  what  plaintiff's  intestate,  had  she  not 
died,  could  have  maintained  an  action  on  either  cause  of  action  set 
forth  as  1  and  2  in  this  complaint,  and  thus  another,  provision  of  sec- 
tion 130  aforesaid  is  met. 

[3]  This  statute  gives  a  new  cause  of  action.  Kelliher  v.  N.  Y.  C 
&  H.  R.  R.,  212  N.  Y.  207, 105  N.  E.  824,  L.  R.  A.  191SE,  1178;  Radley 
v.  Leray  Paper  Co.,  214  N.  Y.  32,  108  N.  E.  86,  L.  R.  A.  1915E,  1199. 
The  Court  of  Appeals,  speaking  of  the  scope  of  section  1902,  now  sec- 
tion 130,  supra,  says: 

"It  covers  any  action  of  treepaBs  upon  the  person,  which  the  deceaaed 
could  have  maintained  if  she  had  survived  the  accident."  Sullivan  v.  Dua- 
ham,  161  N.  Y.  290,  55  N.  E.  923,  47  U  R.  A.  715,  76  Am.  St  Rep.  274. 

[4]  The  wrdngful  act  need  not  necessarily  be  baised  upon  negligence 
of  the  party  charged.  Schloendorff  v.  New  York  Hospital,  211  N. 
Y.  125,  105  N.  E,  92,  52  L.  R.  A.  (N.  S.)  505,  Ann.  Cas.  1915C,  581. 
In  Roche  v.  St.  John's  Riverside  Hospital,  96  Misc.  Rep.  289,  160  N. 
Y.  Supp.  401,  affirmed  in  176  App.  Div.  885,  161  N.  Y.  Supp.  1143,  it 
was  held  that,  where  death  followed  a  breach  of  contract  to  properly 
care  for  a  child,  a  cause  of  action  arose  in  favor  of  its  representa- 
tives. The  false  representations,  concealment,  etc.,  are  sufficiently 
alleged  in  the  complaint  Toomey  v.  Whitney,  94  App.  Div.  154,  88 
N.  Y.  Supp.  216;  Daly  v.  Wise,  132  N.  Y.  306,  30  N,  E.  837,  16  L. 
R.  A,  236;  Kountze  v.  Kennedy,  147  N.  Y.  124,  41  N.  E.  414,  29  L. 
R.  A.  360,  49  Am  St.  Rep.  651 ;  Hadcock  v.  Osmer,  153  N.  Y.  604, 47 
N.  E.  923. 
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In  Flaherty  v.  Till,  119  Minn.  191,  137  N.  W.  815,  the  qu^Jticm  of 
fraud,  deceit,  and  miarepresentaticm  waa  consid^ed  upon  a  demur-, 
rer  to  the  complaint,  in  soote  respects  similar  to  the  comptaint  in  this 
action.  The  demurrer  was  overruled.  I  think  the  fact  that  plaintiflf's 
intestate  could  have  maintained  an  action,  if  she  had  lived,  upon 
either  the  first  or  second  cause  of  action,  and  death  having  resulted 
in  connection  with  the  acts  complained  of,  as  shown  by  the  allegations 
therein  contained,  that  the  decision  at  Special  Term  was  correct.  This 
action  was  commenced  under  the  Civil  Practice  Act,  where  liberal  rules 
in  the  construction  of  pleadings  are  required.  Section  275.  But  one 
judgment  for  damage  can  be  obtained  in  this  action  tmder  any  plead- 
ing, and  allegations  setting  up  the  criticized  causes  of  action  are  nec- 
essary to  that  end.    I  favor  affirmance. 

Order  affirmed,  with  $10  costs  and  disbursements,  with  leave  to 
the  appellants  to  answer  within  20  days,  on  payment  of  such  costs  and 
of  the  costs  awarded  in  ibt  order  appealed  from.  All  concur,  HIN- 
MAN,  J.,  in  separate  opinion,  except  COCHRANE,  P.  J.,  and  VAN 
KIRK,  J.,  dissenting  as  to  the  first  cause  of  action. 

HINMAN,  J.  (concurring  for  affirmance).  The  complaint  states 
three  causes  of  action.  The  first  cause  of  action  sets  forth  in  gen- 
eral all  the  facts,  but  contains  allegations  appropriate  to  cause  of  ac- 
tion for  fraud  and  deceit.  The  second  cause  of  action  repeats  the 
allegations  of  the  first  cause  of  action,  and  adds  thereto  an  allega- 
tion appropriate  to  a  cause  of  action  for  assault.  The  third  cause 
of  action  is  an  action  for  malpractice  or  negligence. 

It  has  been  held  that,  where  a  surgeon  performs  an  operation  with- 
out his-patient's  consent,  except  in  cases  of  emergency,  he  commits  an 
assault,  for  which  he  is  liable  in  damages.  Schloendorlf  v.  New  York 
Hospital,  211  N.  Y.  125,  105  N.  E.  92,  52  L.  R.  A.  (N.  S.)  505,  Ann. 
Cas.  19150,  581.  The  second  cause  of  action  herein  is  for  a  direct 
trespass  upon  the  person  of  the  deceased,  resulting  in  her  death.  It 
is  a  wrongful  act  resulting  in  death  and  the  action  is  permitted  under 
the  statute.  Decedent  Estate  Law,  §  130  et  seq.,  as  added  by  Laws 
1920.  The  allegations  in  regard  to  misrepresentation  or  fraud  are 
not  inappropriate  to  this  cause  of  action,  because  they  bear  upon  the 
question  of  consent. 

The  first  cause  of  action  is  founded  upon  willful  fraud,  it  being  the 
claim  of  the  plaintiff  that  the  defendants  knowingly  misrepresented 
the  facts  to  tfie  deceased,  inducing,  her  to  consent  to  an  operation 
which  resulted  in  her  death.  It  might  be  argued  that  this  is  not  an  ap- 
propriate cause  of  action  for  a  direct  trespass  to  the  person  of  an- 
other, because  such  a  cause  of  action  would  be  one  for  assault.  The 
claim  of  the  plaintiff,  however,  is  that  the  false  representations  prox- 
imately caused  the  death  of  plaintiff's  intestate.  If  so,  it  was  a  wrong- 
ful act  resulting  in  death. 

'TThe  profximate  cause  of  an  event  must  be  understood  to  be  that  which  In  a 
natural  and  continuous  sequence*  nnbroken  by  any  new  cause,  produces  the 
event,  and  without  which  that  event  would  not  have  occurred."  Laidlaw  v. 
Sage,  158  N.  Y.  73,  99.  52  N.  E.  679,  688  (44  L.  R.  A.  216). 
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Death  does  dot  ordinarily  flow  in  a  natural  and  contiguous  sequence, 
Ainbroken  by  any  new  cause,  from  the  mere  fact  that  a  representa- 
tion is  made  that  an  operation  is  necessary,  although  the  representa- 
tion is  false.  Eliminating  the  act  of  the  patient  in  consenting  to  the 
operation,  which  consent  might  be  held  to  be  a  natural  sequence  flow- 
ing from  the  representation  of  the  physician  that  an  operation  is  nec- 
essary, there  is  a  new  and  independent  act  on  the  part  of  the  physi- 
cian, when  he  actually  performs  the  operation,  or  succeeds  in  operat- 
ing upon  her  for  something  else,  after  having  thus  obtained  her  con- 
sent to  some  operation.  Without  the  operation,  the  fraud  would  have 
amounted  to  nothing,  so  far  as  causmg  her  death  was  concerned. 
Standing  alone,  therefore,  it  might  be  urged  that  the  fraud  was  not 
the  wrongful  act  which  caused  her  death,  and  that  the  fraud  is  merely 
a  matter  of  evidence  in  the  action  for  assault,  to  demonstrate  the  al>- 
sence  of  consent.  Arguing  in  this  manner,  it  would  seem  that  the  first 
cause  of  action  cannot  stand  alone,  but  is  merged  in  the  second  cause 
of  action. 

On  the  other  hand,  there  is  a  theory  upon  which  we  can  hold  that  the 
willful  and  fraudulent  misrepresentation  of  the  physician  that  an  op- 
eration was  necessary,  when  it  was  not,  can  be  deemed  to  be  a  prox- 
imate cause  of  death  following  an  operation  thereafter  had.  It  is  that 
the  advice  of  a  physician  is  of  such  a  character  as  to  invite  the  dam- 
age which  was  produced,  because  of  the  superior  knowledge  of  the 
physician,  upon  which  a  patient  ought  to  be  permitted  to  rely,  so  that 
we  may  fairly  reach  the  conclusion  that,  if  it  were  not  for  that  ad- 
vice of  the  physician,  the  operation  would  not  have  been  had,  and  the 
operation  itself  naturally  flowed  as  a  continuance  of  the  primary  dere- 
liction. Marx  V.  Ontario  Beach  H.  &  A.  Co.,  211  N.  Y.  33,  105  N. 
E.  97.  The  physician  ought  not  to  be  excused  for  such  primary  dere- 
liction, since  it  was  of  such  a  character  as  would  be  likely  to  invite  or 
produce  the  operation  and  death.  While  I  cannot  see  the  necessity 
for  reaching  hack  to  the  primary  dereliction,  where  such  primar>' 
dereliction  is  an  incidental  part  of  the  cause  of  action  for  assault, 
through  the  operation  itself,  the  mere  fact  that  the  first  cause  of  action 
is  merged  in  the  second  does  not  in  itself  destroy  the  identity  of  the 
first,  or  its  sufficiency  as  a  cause  of  action,  and  we  can  equally  well 
say  that  the  action  based  upon  assault  is  merged  in  and  becomes  a 
part  of  the  action  based  upon  fraud.  Each  is  a  wrongful  act  prox- 
imately resulting  in  death. 

My  conclusion  is  that  the  first  cause  of  action  may  be  sustained  as 
a  separate  cause  of  action,  and  I  therefore  concur  with  Mr.  Justice 
KILEY. 
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PATHfi  EXOH.,  Inc.,  v.  COBB  ot  nU 

(Snpretne  Cotirt,  Appellate  IMTteion,  lliird  Department.    Jnly  6,  1022.) 

1.  Censtttatloflal  law  ^s>206(  I  )^TlMal0ri  and  shows  ^s^t^Aci  ragalatlng  me- 

tlon  plotares  Is  aet  a  ddprlvatloa  of  pnforty  withaat  Am  ^oooss  of  law. 

Laws  1921t  c.  715,  regulating  tbe  exhibition  of  motion  pictures,  is  not  a 
deprivation  of  property  without  due  process  of  law,  if  it  Is  a  ralid  ex- 
ercise of  the  police  power  for  the  preservation  of  tbe  morals  or  welfare 
of  the  cofmniunityi 

2.  Constitutional  law«=»240(l)*-Tfcoatsrs  and  shows  ^s>2—Rs4nlrlng  motion  plo- 

tnre  news  reefs  to  he  censored  Is  not  a  denial  of  equal  protection  of  laws. 

The  requiring  of  motion  picture  news  reels  to  be  censored  tmder  Laws 
1021,  c.  715,  proYlding  for  the  censorship  of  motion  pictures,  is  not  a 
denial  of  the  equal  protection  of  the  laws,  since  the  news  reel  is  not 
in  the  same  legal  category  as  a  newspaper. 

3.  Constitutional  law  <=:>90— Right  to  puhllsh  one's  "sentiments"  Is  most  es- 

sential thing  prlvifeged  hy  Constitution. 

The  most  essential  thing  privileged  by  Const,  art.  1,  |  8,  relating  to  the 
liberty  of  the  press,  is  not  the  news  feature,  but  the  right  to  publish  one's 
"sentiments,"  which  means  "a  decision  of  the  mind  formed  by  deliberation, 
reasoning,  thought,  opinion,  notion,  or  judgment*' ;  the  news  feature  being 
merely  incidental. 

[Ed.  Nota— For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Sentiments.] 

4.  Theaters  and  shews  ^=a»2— Efreeft  of  not  r«q«irtai  oanserahip  ef  aotlon  piotures 

Is  to  prohlhit  use  of  anoensorsd  111ms. 

The  effect  of  Laws  1021,  c  715,  requiring  cennorablp  of  motion  pictures 
Is  to  prohibit  the  use  of  unoensored  flhns  In  any  public  place  of  amuse- 
ment for  pay,  or  in  connection  with  any  businees  in  this  state,  and  not  to 
prohibit  the  maldng  or  selling  of  motion  pictures. 

5.  Constitutional  law  «s»go— Motlen  pioture  news  roel  Is  not  a  part  of  the  "press." 

A  motion  picture  news  reel  of  current  events.  In  so  far  as  it  is  a 
spectacle  or  show  in  a  public  place  of  amusement,  is  not  a  part  of  the 
press  of  the  country,  within  the  meaning  of  Ck>nst.  art.  1,  |  8,  relating  to 
the  liberty  of  the  press,  and  hence  Is  subject  to  Laws  1021,  c.  715,  requir- 
ing censorship  of  motion  pictures. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Press.] 

Submission  of  controversy  under  Civil  Practice  Act,  §§  546,  548, 
by  the  Pathe  Exchange,  Inc.,  against  George  A.  Cobb  and  others,  con- 
stituting the  Motion  Picture  Commission  of  the  State  of  New  York. 
Judgment  for  defendants. 

This  is  a  subinisslon  of  a  controversy  upon  an  agreed  statement  of  facts 
under  section  &46  of  the  Civil  Practice  Act.  The  question  is  whether 
chapter  715  of  the  Laws  of  1921  is  in  violation  of  section  8  of  article  1  of  the 
Constitution  of  the  state  of  New  York  and  of  the  Fourteenth  Amendment  to 
the  United  States  Cpnstltution,  and  void  In  so  far  as  the  same  compels  the 
publishers  of  motlonpicture  news  reels  to  submit  such  ''current  events"  films 
to  the  motion  picture  commission  of  the  state  of  New  York  to  be  censored 
prior  to  exhibiting,  or  to  selling,  leasing,  or  lending  for  exhibition  at  any 
place  of  amusement,  for  pay  or  in  connection  with  any  business  in  the  state 
of  New  York. 

The  plaintiff  is  a  domestic  corporation,  with  its  i^lncipal  office  in  New  York 
City.  The  defendant  Is  the  nrotlon  picture  commission  of  the  state  of  New 
Yorkf  created  and  acting  under  chapter  7X5  of  the  Laws  of  1921  of  this  state. 
Since  1914  the  plaintiff  has  been  producing,  making.  Issuing,  and  distributing 
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twice  each  week,  on  stated  days,  a  motion  picture  ''cnrrent  erents^'  film  under 
the  designation  of  "Path6  News/'  Such  filnui  contain  no  portrayal  of  Imagi* 
nary  scenes  or  occurrences,  staged  or  created  for  the  purpose  of  making  pic- 
tures/ and  are  not  reproductions  or  re-enactments  of  the  events  depicted.  On 
the  contrary,  the  said  films  consist  of  photographs  of  actual  transpiring  events 
and  happeningsL  The  pictures  are  taken  on  the  ground  exactly  as  tlu^  ezIsC 
or  occur,  with  motion  pictxure  eamoras. 

After  the  pictures  have  been  taken,  the  films  are  developed  by  the  usual  pro- 
cesses of  photography  and  distributed  in  the  following  mazmer:  First,  a 
negative  is  produced,  and  from  au(di  negative  an  indefinite  number  of  poai- 
tives  are  printed.  Such  positives  are  then  leased  to  and  distributed  among 
exhibitors  or  others,  who  obtain  them  upon  plaintiff's  prescrU)ed  terms.  The 
persons  who  thus  obtain  tihe  pictures  cause  them  to  be  shown  and  reproduced 
in  greatly  enlarged  scale  on  motion  picture  screens,  by  means  of  intense  light 
passed  through  said  positives.  This  is  done  by  means  of  motion  picture  pro- 
jecting machines  Such  films  contain  at  appropriate  places  brief  words  and 
phrases  introductive  and  explanatory  of  the  events  or  things  being  shown. 
Any  one  having  a  suitable  projecting  machine  is  able  to  exhibit  the  pictures 
In  any  place  where  suitable  lighting  facilities  are  available.  The  natural 
iresult  is  that  exhibitions  of  the  "Path6  News'*  are  frequently  made  in  private 
homes,  army  camps,  passenger  vessels,  warships,  town  halls,  churches,  schools, 
meetings,  private  gatherings,  and  in  many  other  places,  and  particularly  In 
public  places  of  amusement  for  pay,  known  as  motion  picture  houses,  at  popu- 
lar prices.  So  far  as  the  places  mentioned,  other  than  the  motion  picture 
houses,  are  concerned,  the  "current  events"  pictures  and  explanatory  reading 
matter  are  often  and  quite  generally  shown  without  any  charge  for  admission 
being  made.  While  the  plaintiff  does  not  participate  in  such  exhibitions,  its 
business  in  part  consists  in  leasing  such  fthns  for  use  in  the  mbove^nentlOBed 
places. 

Prior  to  the  time  when  chapter  716  of  the  Laws  of  1921  went  into  effect,  the 
plaintiff  made  contracts  with  a  large  number  of  persons,  firms,  and  corpora- 
tions, by  which  the  plaintiff  undertook  to  supply  its  "current  events"  films, 
when  and  as  issued  to  such  persons^  firms,  and  corporations  at  a  obtain 
price.  The  law  complained  of  makes  it  neeessary  tar  the  plaintiff  to  secure  a 
permit  and  pay  a  llcen^Q  fee  before  it  leases,  seUs^  or  lends  its  news  reels  for 
exhibition  ''at  any  place  of  amusement  for  pay  or  In  connection  with 
any  business  in  the  state  of  New  York."  Besides  the  fact  that  this  reqtdre- 
ment  interferes  witii  plaintiff's  businei^s,  it  adds  to  the  cost  of  the  films  to  be 
supplied  pursuant  to  the  contracts  mentioned  in  this  paragraph.  The  conse- 
quence Is  that  the  plaintiff  cannot  recover  from  that  dass  of  subscribers  the 
fees  which  the  motion  picture  commission  claims  it  is  entitled  to  receive  be- 
fore licensing  "current  events"  films.  The  defendant  herein,  said  commii^on, 
has  threatened  plaintiff  with  prosecution  in  case  the  plaintiff  shall  sell, 
lease,  or  lend  its  news  reels  for  exhibition  "at  any  public  place  of  amusement 
for  pay  or  In  connection  with  any  business  in  the  state  of  New  York,"  unless 
there  is  at  the  time  a  valid  lic^ise  or  permit  therefor  outstanding.  It  has 
also  insisted  that  such  "current  events"  films  shall  contain  for  exhibition  upon 
the  screen  identlfica^on  matter  in  substance,  style,  and  length  as  prescribed 
by  the  commission. 

Defendant  has  caused  wide  publicity  to  be  given  to  its  intention  to  prose- 
cute, under  the  penal  provisions  of  said  chapter  715  of  the  Laws  of  1921,  every 
person  who  shall  exhibit  in  the  state  of  New  Tork  motion  pictures,  including 
"Path6  News"  or  "cm'rent  events"  films  such  as  are  pf<>duced,  issued,  and 
distributed  by  plaintiff  as  above  set  forth,  unless  there  is  at  the  Ume  in  full 
force  and  effect  a  valid  license  or  permit  therefor  of  said  motion  picture  com- 
mission. The  announced  purpose  of  the  defendant  to  prosecute  the  exhibitors 
of  unlicensed  pictures  has  made  it  impossible  for  the  plaintiff  to  lease,  issue, 
and  distribute  unlicensed  "current  events"  films  to  customers  who  contmplate 
using  the  same  In  places  of  amusement  for  pay  or  In  connection  with 
any  business  within  the  contines  of  this  state.  The  enforcement  of  such  re- 
quirements will  result  in  the  loss  to  plaintiff  of  its  New  Tork  state  business 
hi  such  ^'current  events"  films,  which  has  b^en  quite  profitable  in  the  past 
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ualem  plaintiff  complies  with  said  statute  by  obtaining  licenses  or  permits  as 
tbereln  prescribed. 

The  parties  submit  their  respectiye  contentions  as  to  constitutionality  to 
the  court*  pursuant  to  sections  546-^8  of  the  Civil  Practice  Act,  and  agree 
that  the  court,  which  is  requested  so  to  do,  shall  declare  the  rights  and  legal 
relations  of  the  parties  in  the  premises,  pursuant  to  section  473  of  the  said 
Civil  Practice  Act,  relating  to  declaratory  judgments  and  the  rules  of  civil 
practice  applicable  thereto;  all  without  costs  to  either  party  as  against  the 
other. 

Ar^cd  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Condert  Bros.,  of  New  York  City  fFrederic  R.  Coudert,  Howard 
Thayer  Kingsbury,  P.  A.  Shay,  and  Thomas  W.  Kelly,  all  of  New 
York  City,  of  counsel),  for  plaintiff. 

Chas.  D.  Newton.  Atty.  Gen.  (Arthur  E.  Rose,  of  Albany,  of  coun- 
sel), f6r  defendants. 

HINMAN,  J.  Section  5  of  chapter  715  of  the  Laws  of  1921  con- 
tains the  limits  of  the  power  and  authority  of  such  commission,  so. far 
as  material  here,  and  reads  as  follows : 

"The  commission  shall  cause  to  he  promptly  examined  ererj  motfon  picture 
fUm  submitted  to  it  as  herdn  reqoired,  and  unless  such  film  or  a  part  thereof 
is  obsGOie,  indecent,  immoral,  inhuman,  sacrile^us,  or  is  of  sach.  a  character 
that  its  exhibition  would  tend  to  corrupt  morals  or  incite  to  crime,  shall  iasoe 
a  Ucense  therefor." 

The  pictures  to  which  the  provisions  of  section  5  are  af^licable 
are  those  which  come  under  the  provisions  of  section  12  of  said  act, 
which  reads  as  follows: 

"It  shall  be  unlawful  to  exhibit,  or  to  sell,  lease  or  lend  for  esMbitUm  at 
any  place  of  omnaemeifU  for  pay  or  in  oormealUm  with  any  dn^inefs  in 
the  state  of  New  York,  any  motion  picture  film  or  reel,  unl^  there  is  at  the 
tiine  in  fuU  force  and  effect  a  valid  license  or  permit  therefor  of  the  motion 
picture  commission  of  the  state  of- New  York.    •♦♦»♦, 

The  plaintiff  claims  that  chapter  715  of  the  Laws  of  1921  violates  the 
constitutional  guaranty  of  freedom  of  the  press,  in  that  it  lays  a  pre- 
vious restraint  upon  the  publi3hing  of  "current  events"  films,  and  that 
the  statute  denies  to  plaintiff  the  equal  protection  of  the  laws,  and  de- 
prives plaintiff  of  property  without  due  process  of  law,  in  violation  of 
the  Constitution  of  the-  United  States.  The  argument  of  the  plain- 
tiff, as  summarized  in  the  brief  of  its  counsel,  is  as  follows : 

''(I)  There  is  no  doubt  that  a  motion  picture  news  reel  containing  photo- 
graphs of  actual  eTents  of  public  interest  with  explanatiMry  reading  matter  is 
in  principle  the  same  as  an  ordinary  newspaper.  No  logical  or  reasonable 
distinction  can  be  made  between  the  two  media  of  expresMon.  The  fact  that 
in  the  one  case  paper  and  ink  are  employed  and  in  the  other  case  that  the 
celluloid  ribbon  is  utilised  should  not  afford  any  basis  for  distinguishing  be- 
tween the  two  methods  of  conveying  facts  or  ideas. 

"(2)  It  would  be  inadmiasible  to  hold  that  freedom  of  speech  and  of  the 
press  is  confined  exclusively  to  the  spoken  and  written  word,  for  this  would 
give  no  meaning  to  the  word  *publlsh'  which  is  found  in  section  8,  ar^cle  1,  in 
tlie  Gonstitatloii  of  the  state  of  New  York.  The  circomstance  that  matters 
of  news  interest  are  conveyed  to  the  public  through  the  instrumentality  of 
writing  and  pictures  is  immateriaL  It  is  the  news  that  is  privileged,  not  th^ 
method  of  its  publication. 
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"(3)  It  is  a  well-known  historical^  fact  that  the  use  of  writings  ia  nothtas 
more  or  less  than  the  development  of  the  old  picture  writing,  which  Is  de- 
s<3ribed  and  Illustrated  In  practically  all  elementary  text-hooka  on  ancient 
history.  It  would  be  as  lo^cal  to  exclude  motor-driven  vehi<des  and  steam- 
^liips  fro^n  the  operation  of  the  *com;nerce'  clause  in  the  federal  Constitution, 
simply  because  the  fathers  of  this  country  were  accustomed  to  transport  tlieir 
merchandise  by  means  of  horse-drawn  wagons  and  sailing  vesaels. 

"(4)  It  is  indisputable  that  the  publishers  of  newq;>aperB  cannot  lawfolly  be 
compelled  to  submit  their  news  items  to  censorship  before  releasing  said  news 
items  to  the  public. 

"(5)  If  the  publishers  of  newspapers  or  news  reels  present  matter  whi<Ai  Is 
unfit  for  public  consumption,  the  Legislature  has  power  to  and  shonld  punish 
the  offending  newspapers  or  news  reels  as  the  case  may  be. 

"(6)  The  state  of  New  York  cannot  lawfully  discriminate  between  different 
classes  of  newspapers,  or  between  different  physical  methods  of  publishing 
sentiments  of  news.  To  subject  certain  types  of  newspapers  or  certain  methods 
of  publication  to  restrictions,  from  which  other  kinds  are  exempt,  vidlates  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  by  denying 
the  equal  protection  of  the  laws.  There  is  no  difference,  so  far  as  c<Hi8tltu- 
tional  law  is  concerned,  between  a  current  events  film  and  a  newspaper,  and 
chapter  715  of  the  Laws  of  1921,  as  applied  to  news  films,  accordingly  yiolates 
the  Fourteenth  Amendment 

''(7)  The  Motion  Picture  Censorshlt)  Law  forbids  the  plaintiir  to  pid)lisli  its 
news  items  without  first  obtaining  a  license  and  paying  a  lioense  fee  therefor. 
The  law  thus  deprives  the  plaintiff  of  the  right  to  sell  its  news  items  while 
they  still  retain  their  element  of  freshness,  which  constitutes  tb^r  eonuner- 
clal  value,  and  therefore  takes  the  property  of  the  plaintiff  without,  due  pro- 
cess of  law,  in  violation  of  the  federal  Oonstitution,  as  well  as  the  Constitutian 
of  the  state." 

Section  8  of  article  1  of  the  New  York  Constitution  reads  in  part  as 
follows : 

"Every  citizen  may  freely  speak;  write  and  publish  his  sentiments  on  all 
subjects,  being  responsible  for  the  abuse  of  that  right ;  and  no  law  shall  be 
passed  to  restrain  or  abridge  the  liberty  of  speech  or  of  the  press." 

[1,  2]  If  this  act  constitutes  a  valid  exercise  of  the  police  power  for 
the  preservation  of  the  morals  or  welfare  of  the  community,  it  does 
not  operate  to  deprive  the  plaintiflf  of  property  without  due  process 
of  law.  Unless  the  biweekly  motion  picture  news  reel  is  in  the  same 
legal  category  as  a  newspaper,  and  the  liberty  of  the  press  would  pro- 
tect newspapers  from  such  restraint  as  is  here  sought  to  be  exercised, 
there  would  be  no  denial  of  the  equal  protection  of  the  laws.  The  main 
question  before  us,  therefore,  is  whether  the  biweekly  motion  picture 
news  reel  is  in  the  same  legal  category  as  a  newspaper,  and  whether  the 
restraint  caused  by  this  act  is  of  such  a  character  as  to  be  a  violation 
of  that  provision  of  our  state  Constitution  relating  to  the  liberty  of 
the  press. 

To  determine  whether  these  two  are  in  the  same  legal  category,  we 
must:  inquire  whether  they  are  in  the  same  practical  category ;  wheth- 
er there  is  a  proper  and  justitiable  distinction  between  them,  consider- 
ing the  character,  extent,  and  purpose  of  the  law;  whedier  there  is 
such  a  difference  in  the  situation  and  circumstances  of  the  two  as  sug- 
gests the  necessity  or  propriety  of  the  distinction  made;  whether  the 
character  of  business  of  the  one  lies  at  tlie  root  of  tlie  evil  aimed  at, 
as  distinguished  from  the  business  of  the  other — in  short,  whether 
this  moving  picture  business,  in  that  phase  of  it  which  is  sought  to  be 
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restrained  by  this  legislation^  is  a  part  of  the  press  of  the  country  or 
an  organ  of  public  opinion,  within  the  meaning  of  section  8  of  article 
1  of  our  state  Constitution. 

Any  substantial  difference  between  particular  businesses  may  serve 
as  a  reasonable  basis  for  a  classification.  Children  are  peculiarly  en- 
titled to  legislative  protection' as  a  class,  and  legislation  aimed  at  their 
protection  does  not  fall  under  the  constitutional  prohibition  of  unfair 
discrimination.  Consideration  may  also  be  had  of  the  matter  of  sex  in 
determining  a  question  of  the  public  morals  or  welfare. 

We  cannot  say  that  the  moving  picture  is  not  a  medium  of  thought, 
but  it  is  clearly  something  more  than  a  newspaper,  periodical,  or  book, 
and  clearly  distinguishable  in  character.  It  is  a  spectacle  or  show, 
rather  than  a  medium  of  opinion,  and  the  latter  quality  is  a  mere  inci- 
dent to  the  former  quality.  It  creates  and  purveys  a  mental  atmos- 
phere which  is  absorbed  by  the  viewer  without  conscious  mental  ef- 
fort. It  requires  neither  literacy  nor  interpreter  to  understand  it. 
Those  who  witness  the  spectacle  are  taken  out  of  bondage  to  the  letter, 
and  the  spoken  word.  TBe  author  and  the  speaker  are  replaced  by  the 
actor  of  the  show  and  of  the  spectacle. 

Our  public  libraries  are  filled  with  books  not  commonly  read,  be- 
cause the  author  has  not  caught  the  attention  of  the  puUic,  without 
which  the  book  becomes  a  dead  letter.  Our  public  libraries  are  filled 
with  books  which,  without  the  necessary  literacy,  stand  uninterpreted 
and  equally  dead  in  the  field  of  thought  as  an  organ  of  opinion.  The 
newspaper  offers  no  particular  attraction  to  the  child,  and  much  that 
is  contained  in  it  that  might  be  harmful  to  the  child  is  not  understood 
by  it  for  lack  of  literacy  or  imagination.  But  the  moving  picture  at- 
tracts the  attention  so  lacking  with  books,  or  even  newspapers,  par- 
ticularly so  far  as  children  and  the  illiterate  are  concerned,  and  carries 
its  own  interpretation.  It  needs  no  other  illumination  tham  the  bright 
light  behind  the  film,  which  moves  so  rapidly  that  it  reproduces  the 
life  of  the  world  as  it  in  fact  exists,  and  as  it  is  portrayed  in  fiction, 
the  evil  as  well  as  the  good.  Its  value  as  an  educator  for  good  is  only 
equaled  by  its  danger  as  an  instructor  in  evil.  "He  who  runs  may- 
read"  the  thotight  purveyance  of  the  moving  picture.  The  child  soon 
becomes  sophisticated,  as  he  attends  this  school  of  experience,  where 
current  events  may  be  revealed  in  all  their  nakedness,  where  the  pic- 
torial drama  may  illustrate  the  experiences  of  mankind,  the  good  and 
the  bad,  where  character  may  be  shaped  most  readily  the  one  way  or 
the  other,  according  to  the  sentiments  conveyed.  The  actors  in  the  pic- 
ture become  in  fact  the  associates  of  the  child  as  effectually  as  though 
they-  were  their  living^  and  breathing  companions,  so  realistic  is  the 
picture,  so  perfectly  photo^phic  of  real  life.  Nothing  is  left  to  the 
imagination,  as  with  the  printed  page.  The  picture  creates  its  own  at- 
mosphere so  vividly,  so  attractively,  that  even  the  child  and  the  illiterate 
adult  may  see  and  learn. 

All  of  this  argues,  of  course,  for  the  proposition  that  the  motion  pic- 
ture is  a  medium  of  thought;  but  it  argues  for  more.  All  such  argu- 
ment has  been  presented  to  the  United  States  Supreme  Court  in  rela- 
tion to  the  motion  picture  performaice  generally,  but  that  court  said 
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that  freedom  of  speech  and  of  the  press  was  not  violated.  "The  judi- 
cial sense  supporting  the  common  sense  of  the  country  is  against  the 
contention."  Mutual  Film  Corp.  v.  Ohio  Industrial  Comm.,  236  U.  S. 
230,  35.  Sup.  Ct.  387,  59  L.  Ed.  552,  Ann.  Cas.  1916C,  296.  Expres- 
sion of  thought  does  not  characterize  its  essential  quality.  Its  charac- 
teristic feature  is  that  it  is  a  "spectacle,"  and  it  is  because  it  is  a  spec- 
tacle or  a  show  that  spectators  are  attracted  to  see  with  their  eyes  the 
thing  already  published  in  the  press.  The  purveyance  of  thought  and 
instruction  is  just  as  incidental  to  the  *'show,"  in  principle,  as  it  is  with 
the  circus  or  any  theatrical  performance.  It  is  the  fact  that  it  is  in 
each  case  the  performance  of  an  actor  which  characterizes  the  thing^ 
done  and  that  "acting"  is  the  essential  quality  of  the  business. 

[3]  Moreover,  it  is  not  the  neWs  that  is  the  essential  thing  privileged 
by  the  Constitution.  It  is  freedom  of  expression  of  thought,  involving 
conscious  mental  effort,  not  mere  action.  It  is  the  right  to  "publish" 
one's  "sentiments"  on  all  subjects  to  which  the  Constitution  expressly 
refers.  "Sentiments,"  according  to  Webster,  means  "a  decision  of  the 
mind  formed  by  deliberation  or  reasoning;  thought;  opinion;  notion; 
judgment;  as,  to  express  one's  sentiments  on  a  subject."  If  the  mo- 
tion picture  business  generally  is  not  a  part  of  the  press  of  the  country, 
as  the  Supreme  Court  has  cohcededly  said,  it  seems  to  be  a  reversal  of 
proper  emphasis  to  lay  particular  stress  upon  the  "news"  feature  of 
the  press,  which  seems  to  us  to  be  at  most  an  incident  to  the  tbiixg  privi- 
leged by  the  Constitution. 

The  "show"  business  is  clearly  different  from  the  newspaper  busi- 
ness, and  those  who  engage  in  the  show  business  are  none  too  likely  to 
confine  their  productions.to  the  things  which  are  just,  pure,  and  of  good 
report ;  but,  in  order  to  continue  to  attract  patrons,  many  would  cast 
discretion  and  self-control  to  the  winds,  without  re^raint,  social  or 
moral.  There  are  those  who  would  give  unrestrained  rein  to  passion. 
If  the  thing  be  true  and  real,  they  would  reveal  it  in  its  utter  nakedness. 
They  appreciate  the  business  advantage  of  depicting  the  evil  and  volup- 
tuous thing,  with  the  poisonous  charm.  Certainly  there  are  some 
things  which  are  happening  in  actual  life  to-day  which  should  not  have 
pictorial  representation  in  such  places  of  pubKc  amusement  as  are  reg- 
ulated by  this  legislation,  places  where  the  audiences  are  not  confined  to 
men  alone,  or  women  alone,  and  where  children  are  particularly  at- 
tracted. 

[4,  5]  This  state  and  other  states  have  considered  it  necessary,  in  the 
interest  of  public  morals  and  welfare,  to  supervise  the  moving  pictures 
which  are  displayed  in  such  places  of  business.  The  effect  of  the  act 
which  we  have  under  consideration  is  to  simply  prohibit  the  use  of  any 
uncensored  films  "in  any  place  of  amusement  for  pay  or  in  con- 
nection with  any  business  in  the  state  of  New  York,"  and  this  is  done 
by  providing  a  penalty  against  those  who  engage  in  that  particular 
business,  either  by  exhibiting  such  uncensored  films  or  by  selling, 
leasing,  or  lending  for  such  «htbition.  The  statute  does  not  prohibit 
the  making  or  selling  of  films,  but  regulates  only  the  use  of  the  thing 
in  a.  certain  way.  The  state  simply  says  that,  if  a  person  desires  to 
make  a  particular  use  in  business  of  such  film,  it  must  be  subject^  to 
censorship  first,  in  a  manner  and  for  a  purpose  justified  under  the  po- 
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lice  power.  The  state  does  not  say  that  the  films  cannot  be  produced 
and  sold.  The  act  of  the  state  simplv  resiilts  in  justifiably  destroying 
one  of  the  markets  for  their  sale,  unless  the  act  is  complied  with.  It 
is  the  show  ox  spectacle  which  is  aimed  at  by  the  statute,  and  such 
a  show  or  spectacle  is  certainly  not  an  essential  incident  to  the  conduct 
of  the  press.  It  is  a  diing  separate  and  apart  from  it.  We  do  not  think 
that  the  biweekly  motion  picture  news  reel,  so  far  as  it  becomes  a  part 
of  such  show  or  spectacle  in  such  a  public  place  of  amusement,  is  a 
part  of  the  press  of  the  country.  It  is  therefore  subject  to  the  regula- 
tion of  the  act  in  question.  See  People  ex  rel.  Doyle  v.  AtweU,  232  N. 
Y.  96,  133  N,  E.  364. 

A' similar  statute  inOhio  (103  Ohio  Laws,  399,  H.  B.  No.  322;  Gen.^ 
Code  Ohio,  §  871 — 46  et  seq.)  under  a  state  constitutional  provision 
(Const.  Ohio,  art.  1,  §  11)  identical  with  that  of  our  state,  has  been 
approved  by  the  United  States  Supreme  Court  in  Mutual  Film  Cwp. 
V.  Ohio  Industrial  Comm.,  236  U.  S.  230,  35  Sup.  Ct.  387,  59  L.  Ed. 
552,  Ann.  Cas.  1916C.  296.  See,  also.  Mutual  Film  Co.  v.  Industrial 
Comm.  of  Ohio,  236  U.  S.  247,  35  Sup.  Ct.  393,  59  L.  Ed.  561 ;  Mu- 
tual  Film  Corporation  of  Missouri  v.  Hodges,  236  U.  S.  248,  35  Sup. 
Ct.  393,  59  L.  Ed.  561.  The  case  last  cited  construed  a  similar  statute 
of  Kansas  and  the  Bill  of  Rights  of  the  Constitution  of  that  state.  See 
Laws  Kan.  1913,  c.  294;  Gen.  St.  Kan.  1915,  §  10774  et  seq.;  Const. 
Kan.  Bill  of  Rights,  §  11.  Counsel  for  the  plaintiflF  urges  tfiat  these 
decisions  are  not  decisive  of  this  cise,  in  view  of  the  fact  that  the  Su- 
preme Court  was  dealing  with  the  moving  picture  business  as  a  whole, 
without  particular  regard  to  "current  events"  films.  We  think,  that  the 
opinions  of  that  court  as  expressed  in  those  cases  indicate  a  more  com- 
preheniHve  determination,' reaching  the  question  raised  here. 

If,  however,  the  question  has  npt  been  decided  under  such  authority, 
we  think  that  upon  principle  the  plaintiff  cannot  succeed,  and  that  judg- 
ment should  be  entered  herein  in  favor  of  the  defendant,  without  costs. 
All  concur. 


(202  App.  DiT.  24> 

FIDELITY  &  CASUALTY  CO.  OF  NEW  YORK  ¥•  MARENDINO, 
SAME  V.  PI  CONE. 

(Supreme  Court,  Appellate  Division,  Second  D^artment  June  16, 1922.) 

1.  Priaolpal  bm4  Mrety  ^s»l7(^lnd«niiilty  bond  for  appearanee  held  not  to  create 

llaMHty  oa  eabeeqvent  eonfoieten  of  Jttdgment. 

Wbere,  to  aecare  plaintiff  against  contingent  liability  on  a  ball  bond  for 
the  appeavanoe  of  an  aoenaed  in  Magistrate's  Court,  defendant  executed 
ft  conCesflton  of  judgment,  and  also  signed  an  agreement  to  Indemnify 
plaintiff  for  any  loss  "Incurred  by  reason  of  or  in  consequence  of"  this  or 
any  subsequent  bond*  and  accused  was  discharged  in  the  Ma^strate's 
Court,  because  already  indicted,  defendant  did  not,  by  the  indemnity  agree- 
ment, render  hlms^f  liable  to  plaintiff  on  the  confession  of  judgment,  to 
indemnify  plaintiff  for  loss  mi  a  bail  bond  furnished  by  plaintiff  there- 
after to  secure  accused's  appearance  in  the  County  Court,  as  the  confes- 
sion limited  defendant's  right  to  «iter  judgment  solely  on  accused's  fail- 
ure to  appear  in  Magistrate's  Court,  and  the  proceedings  in  the  County 
Court  were  separate  and  distinct. 

2.  Jttdgmeirt  ^:»68(l)^Motron  to  set  aside  judgment  on  confession  held  regular. 

A  motion  by  defendant  to  set  aside  a  judgment  entered  without  au- 
thority, wrongly  holding  him  liable  to  plaintiff  for  loss  on  a  bail  bond 
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executed  to  secure  an  accosed's  appearance  in  CohjeiI^  Ckmrt  faj  reaaon  of 
defendant's  confession  of  judgment  to  plaintiff,  to  secure  plaintiff  firom 
loss  on  a  previous  bail  bond  to  insure  accused's  appearance  in  Magistrate's 
Court,  as  to  which  there  was  no  default,  was  not  irregular,  under  Civil 
Practice  Act,  §  021,  providing  no  motion  may  be  made  to  set  aMde  a  judgr 
ment  for  irregularity  after  one  year  after  filing. 

Appeal  from  Special  Term,  Kings  County. 

Separate  actions  by  the  Fidelity  &  Casualty  Company  of  New  York 
against  Vincenza  Marendino  and  against  Pietra  Mannino  Picone. 
From  an  order  in  each  action,  vacating  and  canceling  a  judgment  con- 
fessed by  defendant,  plaintiff  appeals.    Affirmed. 

The  following  is  the  opinion  of  Justice  Callaghan  at  Special  Term : 

On  the  19tli  day  of  October,  1920,  the  defendant  in  each  of  these  actions 
executed  a  confession  of  judgment  for  the  purpose  of  securing  the  plaintilf 
against  contingent  liability  which  might  arise  out  of  the  execution  of  a  bail 
bond  in  the  sum  of  $20,000  for  the  appearance  of  one  Nicolo  Ftailla  in  the 
"Ninth  District  Magistrate's  Court,  Kings  County."  Thereafter  Failla  ap- 
peared in  the  Magistrate's  Court,  and  the  magls^te  indorsed  on  the  back 
of  the  complaint  filed  against  him  the  following:  "Defendants  are  already 
indicted."  This  indorsement  is  in  the  handwriting  of  the  magistrate  and 
follows  a  printed  form  of  order;  the  printed  order  reciting  that,  there  be- 
ing no  sufficient  cause  to  belieye  parties  therein  named  as  defendants  to  be 
guilty  of  the  offenses  charged,  they  are  thereby  discharged  from  custody. 
But  the  words  in  the  handwriting  of  the  magistrate  are  clearly  separated 
from  the  printed  form  of  order,  which  indicates  that  the  defendants  were 
discharged  in  the  Magistrate's  Court  solely  for  the  reason  that  they  had  been 
indicted,  and  there  was  therefore  no  necessity  to  continue  the  hearlnjg:.  So- 
that  I  reach  the  conclusion  that  the  proceeding  in  the  Magistrate's  Court 
was  terminated  solely  because  the  defendants  there  named  had  been  indicted 
by  the  grand  jury.  Failla  was  thereafter  arraigned  in  the  County  Court  to^ 
plead  to  the  indictment.  Bail  was  fixed  for  his  appearance  in  the  County 
Court  in  the  sum  of  $10,000  and  was  furnished  by  plaintiff.  Theceafler 
Failla  defaulted. 

Judgment  was  entered  by  the  people  against  the  plaintiff  in  the  sum  of 
$10,000,  which  was  promptly  paid.  Thereafter  the  plaintiff  entered  judg- 
ment against  these  two  defendants  in  the  sum  of  $20,000  and  costs  upon 
the  confession  of  judgment  herein  referred  to.  At  the  time  these  defen4uits 
executed  the  confession  of  judgment,  they  also  signed  an  indemnity  agree- 
ment, whereby  they. agreed  to  indemnify  plaintiff  and  hold  it  harmless  for 
any  loss  incurred  "by  reason  of  or  in  consequence  of  said  bond,  of  any  re- 
newal thereof,  or  any  new  bond  issued  in  continuation  thereof  or  aa  a  sub- 
stitute therefor.**  The  defendants  move  to  vacate  the  judgment  entered 
on  the  confession,  upon  the  ground  that  the  defendants  specifically  limited 
the  judgment  to  b^  entered  against  them  to  any  liability  which  might  arise 
on  the  bond  issued  in  the  Ninth  District  Magistrate's  Court  in  the  sum  of 
$20,000.  I 

These  motions  are  resisted  upon  three  grounds:  (1)  That  by  reason  of 
the  indemnity  agreement  defendants'  liability  on  the  default  is  established, 
and  therefore  the  defendants  by  their  confessicm  of  judgment  are  iiable  in 
the  sum  of  $10,000.  (2)  That  the  confession  of  jud^ent  wai(  g^ren  as  a 
consideration  for  the  bond  in  the  County  Court,  inasmuch  as  it  was  for  the 
same  party  and  for  the  same  crime  as  was  contained  in  the  information  in 
the  Magistrate's  Court.  (3)  That  the  entry  of  the  judgment  on  the  confes- 
sion is  an  irregularity,  and  no  motion  can  be  made  to  set  it  aside  after  the 
expiration  of  one  year  following  the  filing  of  the  judgment,  purauant  to 
section  521  of  the  Civil  Practice  Act. 

[1]  It  may  be  that  these  defendants  are  liable  in  an  action  tor  damages 
by  reason  of  their  having  executed  the  indemnity  agreement,  but  that  lia- 
bility arises  solely  because  of  their  having  signed  and  executed  that  agree- 
ment.   There  is  no  relation  between  the  indemnity  agreement  and  the  oon- 
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temiiim  of  Jndgnoit  The  <;on/essiooL  of  Judgm^t  limits  the  i^irpoa^  tor 
wMch  it  is  or  was  &.yen,  and  altbougli  the  defendants  may  be  liable  by  reason 
of  haying  executed  another  agreement,  that  agreement  in  no  way  extends 
the  limitation  incorporated  in  the  confession  of  Judgment  The  confession 
of  Judgment  standa  Alone.  H^d  there  been  a  default  for  want  of  ap^tear- 
anoe  in  the  Magistrate's  Court;  a  judgment  could  have  been  entered  on  the 
confession  whether  or  not  the  indemnity  agreement  had  been  executed.  I 
cannot  see  how  the  indictment  by  the  grand  jury  could  be  considered  a  con- 
tinuation of  the  same  proceeding  as  that  In  the  Magistrate's  Court.  The 
fact  that  the  defendant  was  indicted  upon  the  same  charge  as  contained  in 
the  informaticm  does  not  indicate  that  the  proceeding  or  the  indictment  in 
the  County  Court  was  a  continuation  of  the  proceeding  in  the  Magistrate's 
Court.  They  were  as  separate  and  independent  of  each  other  as  actions 
between  the  same  parties  In  different  courts.  It  may  be  that  plalntlirs  rep- 
resentatiyes  and  these  defendants  were  of  the  <^nion  that  the  confession  of 
judgment  secured  the  bond  given  In.  the  County  Court,  but  that  fact  does  not 
enlarge  upon  the  purposes  for  which  the  confession  of  judgment  was  given. 

[2)  This  motion  cannot  be  regarded  as  irregular.  The  motion  is  based 
solely  upon  the  ground  that  the  judgment  was  entered  without  authority. 
If  there  was  no  authority  for  the  entry  of  judgment  upon  the  confession, 
the  judgment  should  not  have  been  entered  and  is  void.  There  is  a  vast  dis- 
tinction between  an  irregularity  and  a  void  judgment;  an  irregularity  may 
be  cured,  but  a  void  judgment  cannot  stand.  I  conclude  that  the  plaintiff 
had  no  right  to  enter  Judgments  against  these  defendants  upon  the  confes- 
sion; that  the  confession  limited  plaintiff's  right  to  enter  judgment  solely 
upon  Pallia's  failure  to  appear  in  the  Magistrate's  Court 

The  judgments  must  for  that  reason  be  vacated,  but  inasmuch  as  a  va- 
cation of  the  judgments  will  leave  plaintiff  without  any  security  whatever, 
and  practically  without  any  remedy,  a  stay  may  be  incorporated  on  the 
order  to  be  entered  herein,  pending  appeal  to  the  Appellate  Dfvision,  pro- 
vided, however,  plaintiff  desires  to  appeal. 

Argued  before  BLACKMAR,  P.  J.,  and  RICH,  KEIXY,  JAY- 
COX,  and  YOUNG,  JJ. 

Nadal,  Tones  &  Mowton,  of  New  York  City,  for  appellants. 
Ralph  G.  Barclay,  of  Brooklyn,  for  respondents. 

PER  CURIAM.  In  ea4;h  case :  Order  vacating  and  canceling  judg- 
ment by  confession  affirmed,  with  $10  costs  and  disbursements,  upoo 
opinion  by  Mr.  Justice  Callaghan  at  Special  Terni. 


ai8  Misc.  Bep.  847) 

QREATSINGER  v.  HAWLEY. 

(Supreme  Court,  Cbemung  County.    January  22,  1922.) 

1.  Insaranoa  ^3>762— Wliers  only  dsllnquendes  In  prooMlura  of  roadmlssloa  of 

oxp«lled  member  wore  by  asooclatlon,  boneflolary  entitled  to  death  benefit. 

Where  a  member  of  beneficial  association,  who  had  been  expelled  for 
nonpayment  of  does,  made  application  for  readmission,  and  did  each 
afflnnatlTe  act  reqaested  to  do  to  secure  readmlssiont  the  only  delinquen- 
cies in  the  procedure  belngr  those  of  the  officers  of  the  association  in 
falling  to  perform  their  duties  required  by  the  constitution,  the  benefi- 
ciary was  entitled  to  participation  In  the  benefit  fund  of  association  to 
the  extent  of  the  certificate  issued  to  such  readmitted  member. 

2.  Inouranoe  «3»762— Failure  to  defivor  now  bonott  coriHIcato  to  readmitted 

member  does  not  prevent  recovery. 

If  a  readmitted  member  of  a  beneficial  association  has  complied  with 
all  other  requirements,  the  fact  that  he  has  not  taken  out  a  new  certlfl- 

'or  •th«r  cw«s  ••«  Mtne  topto  A  KBT-NUMBBH  la  all  Ke7-H«m)>ered  Dig«sti  a  Indexes 
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cate  or  that  one  has  not  been  delivered  to  him  does  not  prevent  a  re- 
covery, even  assuming  that  In  due  course  new  certificates  are  issued  to  re- 
admitted members. 

Action  by  Marion  Greatsinger  against  A.  H.  Hawley,  as  Treasurer 
of  the  Brotherhood  of  Locomotive  Firemen  and  En^emen.  Judg- 
ment for  plaintiflf. 

Judgment  affirmed  —  App.  Div. ,  195  N.  Y.  Supp.  959. 

Mandeville,  Personius  &  Newman  and  David  N.  Heller,  all  of  El- 
mira,  for  plaintiff. 
Baldwin  &  Allison,  of  Elmira,  for  defendant. 

TUTHILL,  J.  The  determination  to  be  made  is  whether  Albert 
Greatsinger,  the  plaintiff's  former  husband,  was  a  member  of  the 
Brotherhood  of  Locomotive  Firemen  and  En^nemen  at  the  time  of 
his  death,  October  26,  1918,  permitting  plaintiff  to  participate  in  the 
beneficiary  fund  of  the  order  to  the  extent  of  $1,500.  It  is  conceded 
the  deceased  became  a  member  of  the  brotherhood  iii  January,  1912, 
and  was  expelled  in  May,  1913,  for  nonpayment  of  dues.  From  the 
evidence  I  believe  it  should  be  found  that  the  decedent  desired  to  be 
readmitted  to  membership  in  June,  1917,  signed  an  application  for 
readmission,  paid  the  prescribed  readmission  fee,  and  thereafter  regu- 
lariy  paid  his  assessments  to  the  financial  secretary  of  the  local  lo<^. 

The  constitution  of  the  brotherhood  in  force  at  the  time  of  dece- 
dent's death,  provided  as  to  the  readmission  of  former  members  (article 
25,  §  2),  that  application  for  readmission  should  be  made  through  a 
local  lodge,  accompanied  by  a  fee  of  $3,  and  balloted  on  by  the  local 
lodge.  If  resulting  favorably,  the  recording  secretary  was  to  notify 
the  applicant  to  call  on  the  medical  examiner  for  the  purpose  of  mak- 
ing application  for  a  beneficiary  certificate,  and  up<xi  receipt  of  the 
certificate  by  the  recording  secretary  (apparently  from  the  medical 
examiner),  he  was  to  forward  it  to  the  general  secretary  and  treasur- 
er of  the  order,  and  if  the  former  member  was  readmitted,  the  gen- 
eral secretary  and  treasurer  was  directed  to  notify  the  financial  and 
recording  secretaries  of  the  lodge  to  which  admission  was  given  of 
the  date  the  assessments  were  payable.  I  am  satisfied  that  the  appli- 
cant did  each  affirmative  act  so  far  as  he  was  notified  or  requested  to 
secure  his  readmission.  which  had  been  solicited  by  the  president  of 
the  local  lodge.  The  delinquencies  in  the  procedure  for  readmission 
were  those  of  the  officers  of  the  lodge  in  failing  to  perform  their  du- 
ties as  required  by  the  constitution.  The  financial  secretary's  cash 
book  shows  an  account  was  opened  with  Mr.  Greatsinger  and  receipts 
are  produced  showing  he  paid  his  assessments  as  called  for  from  time 
to  time.  So  far  as  the  financial  part  of  the  transaction  is  concerned, 
there  is  no  complaint  that  the  brotherhood  had  been  deprived  of  any 
emolument  which  was  its  due,  or  its  timely  payment  to  the  local  lodge, 
nor  is  anything  indicated  that  decedent  was  an  undesirable  member  or 
a  hazardous  risk,  from  which,  with  other  facts,  the  plaintiff  contends 
an  estoppel  resulted  against  the  defendant. 

It  may  be  conceded  that  the  constitution  of  the  defendant  is  a  part 
of  a  beneficiary  certificate  as  though  written  at  length  therein.    Yet 
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an  N.T.B.) 
a  failure  to  comply  with  the  details  thereof  as  to  residimssion  would 
not  prevent  the  defendant  from  being  estopped  in  denying  member- 
ship to  one  who  had  done  all  required  of  him  by  those  intrusted  with 
authority  to  procure  and  act  on  applications  for  readmission  in  the 
first  instance,  but  had  failed  in  details  required  by  the  defendant  sub- 
sequent to  the  acts  of  performance  on  the  part  of  the  applicant.  The 
duty  did  not  devolve  on  the  member  procuring  readmission  to  ascertain 
whether  the  officers  of  the  local  lodge  had  performed  their  duties  as  to 
his  readmission.  He  had  signed  all  the  papers  requested  and  paid  the 
consideration  exacted  as  a  leadmiasion  fee,  and  from  time  to  time  hi& 
assessments  as  he  received  notice  of  the  same.  It  was  most  natural  for 
the  former  member  to  believe  he  had  been  completdy  restored  to 
membership  and  was  entitled  while  living  to  the  benefits  to  be  derived 
therefrom,  and  thereafter  that  his  beneficiary  would  participate  in 
the  fund  provided  for  in  the  event  of  death.  The  general  (dan  of  op- 
eration of  the  defendant  contemplated  its  local  affairs,  as  procuring 
of  new  members,  should  be  conducted  by  local  lodges  through  their 
officers.  Article  17,  §  5  (a).  A  comt^ete  functioning  of  the  brother- 
hood could  only  be  had  by  the  officers  of  the  local  lodges  acting  in 
many  respects  for  and  in  behalf  of  the  grand  lodge  as  its  representa- 
tives. From  necessity  the  grand  lodge  is  bound  to  rely  on  the  offlcws 
and  members  of  the  local  lodges  in  procuring  new  members,  which  is 
a  sine  qua  non  to  the  existence  of  a  beneficiary  department  of  the  de- 
fendant. This  was  appreciated  by  the  local  president  who  solicited 
Mr.  Greatsinger's  readmission  and  delivered  for  his  use  a  blank  ap- 
plication for  readmission.  In  such .  solicitation  the  president  stated 
on  the  stand  he  was  performing  one  of  the  duties  of  his  offiice. 

[1]  A  similar  situation  is  found  in  the  case  of  Lounsbury  v. 
Knights  of  Maccabees,  128  App.  Div.  394,  396,  112  N.  Y.  Supp.  921, 
923,  afiirmed  199  N.  Y.  573,  93  N.  E.  377.  where  the  court  said: 

"So  far  BJB  actual  relnstatem^it  was  the  rasult  of  the  default  <Hr  neglect 
of  the  local  record  keeper,  he  was  the  representative  of 'the  defendant  and 
not  of  the  deceased  and  defendant  could  not  gaha  any  advantage  growing  out 
of  such  default  or  neglect" — citing  Matter  of  Brown  v.  Order  of  Foresters. 
176  N.  Y.  132.  08  N.  E.  145;  Knights  oC  Pythias  y.  VTithers,  177  U.  S.  200, 
20  Sup.  Ct  611,  44  Jj.  Ed.  762. 

In  Beil  V.  Supreme  Lodge,  80  App.  Div.  609,  612,  80  N.  Y.  Supp. 
751,  753,  the  court,  by  McLaughlin,  J.,  said: 

**The  subordinate  lodge  was,  in  a  sense,  the  agent  of  the  supreme  lodge. 
Its  knowledge  was  the  knowledge  of  the  defendant.    •     •    ♦»• 

In  McClure  v.  Supreme  Lodge,  41  App.  Div.  131,  133,  59  N.  Y. 
Supp.  764,  765,  the  court,  by  Spring,  J.,  observes: 

''It  is  established  in  this  case  that  McCXure.  the  insured  member,  was  in 
good  standing  in  his  lodal  lodge  at  the  time  of  his  deatti.  As  an  Individual 
he  was  not  delinquent ;  he  had  paid  every  call  made  upon  him.  Whatever 
defense  there  may  be  to  the  payment  of  his  benefit  certificate  arises  from  the 
remissness  of  the  officers  of  the  local  lodge,  or  to  a  misunderstanding  between 
them  and  the  defendant.  Inasmuch  as  the  member  himself  was  paying 
promptly  and  honesty  endeavoring  to  keep  alive  his  certificate,  every  rea- 
sonable intendment  will  be  accorded  the  plaintifF  to  prevent  a  forfeiture  of  nee 
certifleate.** 
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The  case  of  Riess  v.  Supreme  Conclave,  etc.,  177  App.  Div.  845, 
164  N.  Y.  Supp.  878,  which  is  the  principal  authority  relied  upon  by 
the  defendant  to  sustain  its  contention,  is,  I  believe,  cleariy  distin- 
guishable from  the  case  at  bar.  It  there  appeared  an  attempt  was 
made  to  reinstate  a  suspended  member  durin^i^  his  final  illness  by  the 
payment  of  back  dues  to  the  local  financier,  but  without  furnishing 
a  health  certificate  from  the  member  as  required  by  the  rules  of  the 
order  and  which  could  not  have  then  been  made  owing  to  the  serious 
illness  of  the  member.  It  was  an  effort  to  perpetrate  a  fraud  upon 
the  order  by  attempting  to  reinstate  a  member  while  fatally  stricken. 
In  the  present  case  the  decedent  lived  15  months  after  his  alleged  re- 
admission  to  membership,  was  36  years  of  age,  and  for  aught  that 
appears  was  in  good  health  until  taken  by  influenza.  Also  in  the  Riess 
Case  there  was  no  evidence  that  the  supreme  body  of  the  order  or  an 
officer  thereof  had  any  notice  that  the  decedent  had  been  readmitted 
or  claimed  readmission  to  the  order.  But  it  doies  appear  in  the  tase 
under  consideration  that  the  plaintiff's  husband  after  his  supposed 
readmission,  actively  endeavored  to  secure  the  official  periodical  of 
the  brotherhood,  and  to  that  end  in  February,  1918,  communicated 
with  the  editor  and  manager  thereof,  stating  that  he  was  not  receiv- 
ing his  magazine  since  he  was  taken  back  in  the  lodge  in  June  last, 
and  that  he  belonged  to  Liberty  Lodge,  No.  242,  Elmira,  N.  Y.,  and 
again  in  September,  1918,  the  deceased  communicated  with  the  editor 
of  the  magazine  asking  that  the  same  be  sent  him  and  stating  in  sub- 
stance that  he  was  entitled  to  it  by  reason  of  his  membership  in  the 
brotherhood  and  that  he  was  making  his  payments  thereto  every 
month.  This  letter  was  referred  to  the  general  secretary  and  treasur- 
er, and  it  is  claimed  that  thereafter  he  received  the  official  magazine. 
This  is  important,  in  that  it  was  notice  to  an  officer  of  the  grand  lodge 
of  the  brotherhood  of  the  claim  and  assumption  by  Mr.  Greatsinger 
that  he  had  been  .readmitted  as  a  member,  was  paying  his  dues  r^^u- 
larly  and  entitled  to  the  benefits  accruing  therefrom,  among  which  was 
a  copy  as  published  of  the  official  magazine  of  the  order.  These  com- 
munications were  addressed  to  one  who,  under  the  constitution  (ar- 
ticle 1,  §  4),  was  of  the  personnel  of  the  Grand  Lodge,  and  this  offi- 
cial in  turn  evidently  advised  the  general  secretary  and  treasurer,  as 
shown  by  the  letter  of  September  26,  1918.  No  such  knowledge  or 
means  of  knowledge  of  readmission  appears  in  the  Riess  Case. 

[2]  The  defendant  also  disclaims  liability,  as  a  new  benefit  certifi- 
cate was  never  issued  the  decedent,  and  asserts  the  one  originally 
issued  him,  when  he  joined  the  order  in  January,  1912,  ceased  to  have 
validity  when  the  defendant  was  expelled  for  nonpayment  of  dues. 
In  terms  I  find  no  provision  in  the  constitution  requiring  the  issuing 
of  a  new  certificate  when  a  member  is  readmitted,  except  a  fee  for 
such  a  certificate  is  provided.  Assuming  new  certificates  in  due  course 
are  issued  to  readmitted  members,  if  an  applicant  was  entitled  to  the 
same,  the  order  could  not  change  its  liability  thereunder  by  failing  to 
issue  and  deliver  a  certificate.  In  Joyce  on  Insurance  (2d  Ed.  1917) 
vol.  1,  §  90,  p.  310,  it  is  said; 
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"So  in  mutual  benefit  societies,  If  tlie  insured  bas  implied  witli  «I1  tbm 
other  requirements  of  the  society,  the  fact  that  he  has  not  taken  out  a  ter- 
tiflcate  or  that  one  has  not  been  delivered  to  him,  does  not  prevent.a  recovery, 
and  such  recovery  may  be  bad  without  producing  such  certifl'  aW — citing, 
in  note, 'Bishop  v.  Grand  Lodge  of  Empire  Order  of  Mut.  Aid,  112  K.  T.  027, 
20  N.  B.  002;  Lorselier  v.  Snprone  LodgiB  Knii^ta  of  Honor,  72  Mich.  ai6^ 
40N.W.646»2UR.A.20e. 

In  the  Bishop  Case,  Judge  Pe^ckham,  for  the  cotirt  (112  N.  Y.  at 
page  635,  20  N.  E.  at  page  565),  said: 

"For  seven  years  the  deceased  had  been  a  member  of  the  order.  He  had 
paid  all  his  dues,  and  all  the  assessments  which  had  been  levied  upon  him 
by  reason  of  bis  membetrship  during  that  time»  and  had  therefore  contributecT 
to  the  ftmnation  of  the  fund,  part  of  whose  benefits  had  gone  to  the  rep- 
resentatives of  other  deceased  members,  and  his  right  to  share  In  which  he 
may  well  have  looked  forward  to  as  a  means  of  alleviating  the  distress  of 
his  family  consequent  upon  his  death,  and  as  an  aid  to  their  support  in  the 
future.  That  he  ahould  lose  all  this  by  a  simple  failure  to  obtain  a  certifi- 
cate stating  that  It  was  to  his  family,  or,  in  other  words,  to  bis  wife  and  in* 
fmt  children,  that  the  fund  should  be  paid  upon  his  death,  is  a  result  at  war 
with  every  feeling  of  Justice  and  propriety." 

In  the  certificate  issued  Mr.  Greatsinger,  the  plaintiff  was  named 
as  sole  beneficiary,  and  under  the  constitution  (article  12,  §  1  [d],  p. 
51),  she  would  be  entitled  to  the  same  participation  if  Uiere  was  no 
l^ally  designated  beneficiary. 

I  have  therefore  reached  the  conclusion  the  plaintiff  is  entitled  to 
judgment  for  the  amount  claimed,  with  interest  Findings  may  be 
submitted  accordingly^ 


(202  App.  Div.  435) 

LAWSON  V.  WALLACE  &  KEENEY  et  at. 

(Supreme  Oourt,  Appellate  Division,  Third  Department    July  6,  1022.)     f 

1.  Master  and  servast  «»389«-€ompensatloit  Insaranos  oarrier  eansot  raise  ques- 

tion  of  Its  own  prejudloe  from  failure  to  fllve  sotloo;  "employer." 

Under  Workmen's  Compensation  Law,  S  1B»  as  amended  by  Laws  lOlS, 
e.  634,  I  8,  requiring  notice,  the  term  "employer,"  defined  in  section  8, 
subd.  8,  Is  not  limited  to  mean  an  employer  who  is  a  self-insurer  and 
the  Insurance  carrier  cannot  raise  the  question  of  its  own  prejudice  from 
failure  to  give  notice  and  may  only  raise  the  point  that  the  employer  has 
been  prejudiced. 

TEd.  Note.— For  other  definitions^  see  Words  and  Phrases,  First  and 
Second  Series,  Employer.] 

2.  Master  and  servant  «=3>405(l)— Flndlna  of  lack  of  projucnco  by  wast  of  notloe 

of  eomponsable  Isjnry  sastaliio& 

EMdence  held  to  Justify  the  State  Industrial  Board's  finding  that  the 
employer  was  not  prejudiced  by  excusing  the  failure  to  give  notice  f equlr< 
ed  by  Workmen's  Compensation  Law,  |  18,  as  amended  by  Laws  1918,  c 
634,13. 
8L  Master  asd  servant  ^=»385(I6)— Chanies  for  medical  services  to  compensation 
elalmant  hold  improper. 

Under  Workmen's  Compensation  Law,  {  18,  requiring  a  limitation  to  be 
placed  on  allowances  for  medical  services,  charge  for  medical  services^  not 
fair  and  reasonable  in  light  of  claimant's  position  In  life,  and  those  ren- 
dered prior  to  time  the  employer  was  notified  of  the  injury,  are  not  proper 
enlarges. 

^B»For  otiier  oaiea  aee  same  tople  a  KBT-NUMBBR  la  «ll  K«y-lfomb«r«d  DlgMtt  4  lBd«ZM 
196N.T.8.— 48 
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Appeal  from  State  Industrial  Board. 

In  the  matter  of  the  claim  for  compensation  under  the  Workmen's 
Compensation  Law,  made  by  James  Lawson  against  Wallace  &  Keeney, 
employer,  and  the  United  States  Fidelity  &  Guaranty  Company,  in- 
surance carrier.  From  an  award  of  the  State  Industrial  Board  to 
claimant,  the  employer  and  insurance  carrier  appeal.  Affirmed  in  part, 
and  reversed  and  remitted  in  part. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Wm.  Warren  Dimmick,  of  New  York  City,  for  appellants. 

Wing  &  Wing,  of  New  York  City,  for  respondent. 

Chas.  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Board. 

HINMAN,  J.  Two  questions  are  involved  upon  this  appeal — the 
question  of  notice,  and  the  question  of  allowance  of  medical  and  hos- 
pital bills. 

The  claimant  worked  as  a  salesman  for  a  wholesale  fish  merchant 
On  or  about  June  10,  1919,  while  taking  down  a  box  of  fish,  it  fell 
and  struck  him  on  the  left  leg  above  the  -knee,  which  he  put  up  in 
trying  to  save  the  box  from  hitting  the  ground.  One  of  his  coemployecs 
was  coming  in  at  the  time,  to  whom  the  claimant  said,  "Gee,  Joe,  I 
guess  I  got  it  this  time,"  to  which  Joe  replied,  "I  guess  you  have." 
Claimant  says: 

"I  walked  around  limping,  and  just  kept  mbbing  it  this  way  (Indlcattngr), 
and  I  walked  around,  and  business  got  slack,  and  I  looked  at  it,  and  it  was 
jupt  a  red  spot  there,  and  did  not  amount  to  much  and  when  I  went  home  we 
tried  old  home  remedies,  and  rubbed  it  with  liniments,  and  that  helped  It  for 
two  or  three  days;  and  I  felt  fine  until  about  around  August  and  September, 
and  then  the  leg  began  to  bother  me/' 

Claimant' then  went  to  see  his  family  physician,  who  was  a  woman. 
She  had  treated  him  before  for  rheumatism  following  an  attack  of 
typhoid  fever,  which  he  had  had  about  eight  years  before.  Owing  to 
his  apparent  recovery  from  the  bruise  received  a  couple  of  months 
before,  it  did  not  occur  to  him  to  mention  the  accident,  nor  did  his  phy- 
sician question  him  as  to  whether  he  had  sustained  an  injury  to  the  1^. 
She  continued  to  treat  him  for  rheumatism  until  the  last  of  December, 
but  the  leg  kept  getting  worse,  and  she  finally  sent  him  to  an  eminent 
surgeon.  Until  the  claimant  saw  this  surgeon,  he  never  thought  of 
his  trouble  being  due  to  the  accident.  This  surgeon  says  that  claimant 
"had  an  abscess  deep  in  his  thigh,  which  had  worked  its  way  to  the 
top  slowly."  The  abscess  was  at  the  point  where  the  box  struck  the 
leg,  and  the  claimant  had  never  received  any  other  bruise  or  bump  in 
that  portion  of  his  leg.  Upon  examining  him,  the  surgeon  asked  claim- 
ant whether  he  could  remember  when  he  had  been  hurt,  and  claimant 
was  then  reminded  of  the  falling  of  the  box  in  June,  and  of  his  hav- 
ing rubbed  his  leg  with  liniment. 

The  fact  of  the  accident,  as  well  as  the  time  of  its  happening,  is 
confirmed  by  testimony  of  a  coemployee,  who  was  present  when  it  hap- 
pened.   It  was  January  2,  1920,  when  the  claimant  was  examined  by 
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this  surgeon  and  first  learned  of  this  seriotis  injury  resulting  from  his 
accident  on  June  10th.  Claimant  immediately  notified  his  employer, 
and  the  employer  on  January  7,  1920,  made  a  report  of  the  injury, 
and  in  writing  to  its  insurance  carrier  accompanied  the  report  with 
a  letter  reviewing  the  history  of  the  case  and  exhibiting  an  interest 
in  obtaining  a  recovery  for  tiie  insured  party.  On  the  day  on  which 
this  report  was  mailed,  claimant  was  operated  upon  by  the  surgeon, 
who  at  that  time  opened  and  drained  the  abscess.  He  did  not  recognize 
at  that  time  that  there  was  any  immediate  communication  with  the 
bone.  On  the  19th  of  April  following,  another  operation  was  per* 
formed  for  chronic  osteomyelitis.  The  sui^eon  says  that  nobody  knew 
what  was  the  cause  of  the  trouble  until  they  X-fayed  it,  operated  on 
it,  and  found  it,  and  it  was  not  really  known  until  the  second  opera- 
tion. He  found  that  a  blood  clot  formed  from  the  bruise,  and  that  was 
the  cause  of  the  infection  which  resulted.    The  surgeon  says: 

"In  my  opinion,  this  case  Ig  one  of  chronic  osteomyelitis,  latent  and  cansing 
intermittent  rheumatic  symptoms  for  about  eight  years.  On  this  condition 
was  superimposed  the  injury  described  by  patient,  which  is  the  exciting  cause 
of  his  disability.'* 

He  illustrates  what  he  means  by  "the  exciting  cause"  by  saying 
that— 

"The  predisposing  caiMe  of  an  explosion  is  the  man  who  sets  the  mine  and 
the  exciting  cause  is  the  man  who  sets  it  off." 

He  says  that  a  more  or  less  inactive,  rather  dormant,  bone  infection 
frequently  results  from  typhoid.  Dr.  Lewy,  who  was  present  when 
the  surgeon  testified,  concurred  with  him,  adding  as  his  opinion  that 
what  the  claimant's  first  physician  called  rheumatic  pains — 
•*were  the  reswlt  of  low-grade  infection,  and  that  the  injury  or  Immobilized 
hapmatpma,  which  became  infected  as  a  secondary  matter,  caused  the  pus  to 
form.** 

The  following  appears  in  the  testimony  of  the  surgepn  under  ex- 
amination by  Commissioner  Sayer: 

^  "Q.  Assuming  the  patient  to  have  had  this  low-grade  underlying  infection 
of  the  bone,  and  received  a  trauma  of  this  kind,  the  kind  that  has  been  testi- 
fled  to  here,  such  as  the  history  you  got,  would  early  treatment  have  made 
mu<A  difference?  A.  I  believe  it  would  have  perhaps  made  a  difference  in 
this:  At  the  time  I  incised  this  abscess  which  I  foiuid,  and  did  not  make 
particularly  thorough  search  for  the  communicating  canal,  because  of  the 
rather  active  Infection  which  we  had  to  deal  with.  If  I  had  opened  this 
hflematoma  before  it  became  actively  infected,  earlier  after  the  injury,  it  is 
possible  that  might  have  been  found ;  on  the  other  hand,  I  doubt  whether  we 
would  have  looked  for  it 

"Q.  Would  there  be  indication  to  open  it?  A.  That's  It  exactly.  I  don't 
think  the  indication  would  be  clear  to  open  it. 

•T)r.  Lewy:  Absolutely  right ;  the  local  indication  wbuld  not  be  indicative 
of  operatire  prooedure,  and  possibly,  if  there  was  a  fluctuating  mass,  and 
diagnosed  as  a  noninf ectlon  or  a  noninfectious  matter,  the  surgeon  would  not 
cut  It 

••Dr.  Jennings:    Exactly. 

"Dr.  Lewy:  I  don't  think  any  time  was  lost.  In  the  first  place,  it  was  not 
an  acute  virulent  condition.'* 

Dr.  Lewy  also  expressed  the  opinion  that,  where  a  man  sustained 
such  a  blow  as  this  on  the  leg,  and  limped  around  for  a  few  mo- 
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ments,  and  then  went  back  to  his  work,  his  1^  being  a  little  red  where 
the  box  struck  him,  and  in  three  or  four  days  the  resulting  soreness 
and  lameness  wore  off  upon  the  application  of  liniment,  he  would  not 
find  indication  for  either  an  operation  or  an  X-ray. 

At  first  the  claim  was  disallowed,  on  claimant's  statement  that  he 
did  not  notify  his  employer  until  after  the  expiration  of  30  days  after 
the  accident  Subsequently  the  case  was  reopened,  upon  the  application 
of  the  employer  to  the  commission  in  the  form  of  a  letter  dated  October 
4,  1920.  In  this  Jetter  the  employer  refers  to  the  fact  that  it  had  re- 
ceived notice  of  the  decision  of  the  commission  to  the  effect  that  the 
claim  was  disallowed  on  account  of  notice  not  given  to  employer  within 
the  statutory  time.    The  letter  states: 

"In  tbls  particular  case  the  Injury  was  not  known  to  Lawson  at  the  time  it 
occurred.  It  appeared  to  him  to  be  nothing  more  than  a  bruise.  A  heavy  box 
struck  him  on  the  leg,  between  the  knee  and  the  thigh,  and  he  thought  nothing 
iDore  of  it  Two  or  three  months  afterward  he  began  to  be  troubled  with  what 
appeared  to  be  rheumatism  in  his  knee,  and  it  was  only  after  a  considerable 
time  later*  through  the  diagnosis  of  a  very  eminent  specialist,  that  it  became 
apparent  that  his  trouble  resulted  from  this  accident  He  was  taken  to  a 
hospital  and  several  operations  resulted,  and  only  after  strenuous  efforts  and 
most  careful  attention  it  now  appears  that  his  leg  may  be  saved.  •  •  • 
As  soon  as  the  diagnosis  showed  the  cause  of  his  trouble,  a  report  was  at  once 
made  to  us,  and  we  in  turn  reported  to  the  insurance  company.  We  have 
been  paying  compensation  insuranoe  for  a  long  whUe^  and  have  never  had  a 
claim  before.  It  does  seem  outrageous  that  nothing  has  been  done  for  this 
man,  as  this  is  one  of  the  cases  that,  obviously,  the  compensation  insuranoe 
is  meant  to  cover.  We  are  writing  to  as&  you,  in  the  interest  of  13ii8  most 
deserving  and  mp^  unfortunate  young  man*  wheth^  ot  not  this  case  cannot 
be  open^  and  a  more  careful  and  proper  consideration  be  given  it" 

When  the  case  was  up  for  rehearing,  the  president  of  the  employer 
appeared  both  as  attorney  and  employer,  and  asked  that  the  failure  to 
give  notice  be  excused  "on  the  ground  that  the  accident  was  not  ap- 
parent as  an  accident  until  several  months  afterwards,"  stating  that  in 
Uieir  wholesale  fish  market  the  men  were  accustomed  to  do  their  work  in 
a  rush,  and  "never  a  day  goes  by  but  what  many  of  them  receive  a  bruise 
or  scratch,  and  that  they  think  nothing  of.  *  *  *  It  would  be  im- 
possible to  report  every  bruise— every  little  knock — ^that  a  man  gets 
there.    It  is  impossible  to  work  there  without  it"^ 

[1]  Upon  the  question  of  notice,  we  have  an  attitude  on  the  part  of 
the  employer  which  is  unusual,  if  not  uniquel  We  have  the  employer 
itself  urging  that  the  failure  to  give  notice  be  excused  on  the  ground 
that  "notice  for  some  sufficient  reason  could  not  have  been  given" ;  the 
sufficient  reason  being  that  the  claimant  himself  did  not  know  of  his 
injury  until  he  was^ informed  by  the  surgeon,  and  therefore  could 
not  have  given  notice  of  the  injury,  which  he  regarded  as  very  trivial 
at  the  time,  in  a  business  where  slight  bruises  were  a  common  every- 
day occurrence,  a  very  minor  accident,  leaving  no  apparent  trace  of 
injury  after  two  or  three  days,  following  which  claimant  "felt  fine" 
until  2  or  3  months  later,  when  his  leg  began  to  bother  him  and  he  went 
to  a  physician.  This,  of  course,  was  subsequent  to  the  30-day  period 
following  the  accident.  The  employer  was  evidently  satisfied  t>eyond 
doubt  that  the  claim  was  made  in  good  f^ith,  and  that  the  accident 
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had  occurred  as  narrated  by  the  claimant  and  as  supported  by  the 
testimony  of  his  coemployee.  Commissioner  Sayer,  who  heard  the 
claimant  testify,  was  likewise  convinced  that  it  was  a  meritorious  case. 
He  states:. 

'The  accident  I  think  is  safBdently  established.  The  claimant's  testimony 
Is  dear  and  frank.  He  is  a  veicy  honest  appearing  young  man.  His  story  is 
corroborated  by  a  f  eUow  workman*" 

The  purpose  of  notice  is  to  permit  an  early  investigation  of  the  cir- 
cumstances of  the  accident  by  the  employer,  and  to  give  opporttmity 
to  furnish  prompt  medical  service  to  claimant,  to  prevent  serious  dis- 
ability. Section  18,  requiring  notice  within  30  days  after  the  accident, 
is  a  fair  provision  of  the  statute  (Workmen's  Compensation  Law  [Con- 
sol.  Laws,  c.  67]),  since  the  employer  is  required  to  provide  compen- 
sation for  injury  to  his  employees  without  regard  to  fault  as  a  cause 
thereof.  See  Workmen's  Compensation  Law,  §  10.  It  is  a  safeguard 
against  imposition  by  dishonest  and  irresponsible  claimants,  who,  in 
the  absence  of  the  requirement,  would  make  the  burden  of  the  system 
intolerable.  The  rule  is  not  inflexible,  however,  and  th^  Legislature 
has  aimed  to  do  justice  to  a  fair  claim^  notwithstanding  failure  to  com- 
ply with  the  notice  rule,  v^here  the  claimant  for  some  sufficient  reason 
could  not  give  the  notice,  or  where  the  employer  knew  of  the  accident 
at  the  time  in  another  way,  or  where  the  employer  has  not  been  preju- 
diced by  the  failure  to  give  notice.  The  State  Industrial  Commission 
(now  Board),  which  alone  has  the  power  to  excuse  the  failure  on  one 
or  more  of  these  grounds,  has  not  excused  in  this  case  on  the  ground 
that  notice  could  not  have  been  given,  but  solely  on  the  ground  of  lack 
of  prejudice. 

[2]  The  facts  of  this  case  justify  the  holding  of  the  board  that 
the  employer  was  not  prejudiced  and  that  the  failure  to  give  notice 
was  excusable  on  that  ground.  The  cases  of  Sicardi  v.  Samoff  Hat 
Co.,  176  Apri.  Div.  13,  162  N,  Y,  Supp.  337;  Bloomfield  v.  November, 
180  App.  Div.  240,  167  N,  Y.  Supp.  975;  Id.,  219  N.  Y.  374,  114  N. 
E.  805;  Id.,  223  N.  Y.  265,  119  N.  E.  705;  Dorb  v.  Frederick  Steams 
&  Co.,  180  App.  Div.  138,  167  N.  Y.  Supp.  415;  Andrews  v.  Butler 
Mfg.  Co.,  184  App.  Div.  698,  172  N.  Y.  Supp,  405 ;  Hynes  v.  Pullman 
Co.,  223  N.  Y.  342,  119  N.  E.  706,  Aim.  Cas.  1918C,  1040;  Combes  v. 
Gcibel,  226  N.  Y.  291,  123  N.  E.  452— relating  to  prejudice  against 
the  insurance  carrier  are  no  longer  directly  in  pomt.  At  the  time  those 
cases  were  decided,  section  18  of  the  Workmen's  Compensation  I-^w 
provided  that  the  failure  to  give  notice  might  be  excused  ''on  the  ground 
*that  ttie  state  fund,  insurance  company,  or  employer,  as  the  case  may 
be,  has  not  been  prejucficed  thereby."  By  an  amendment  of  that  sec- 
tion by  chapter  634,  §  3,  of  the  Laws  of  1918,  the  words  "state  fund, 
insurance  company  or"  and  the  words  "as  the  case  may  be"  were 
stricken  out,  so  that  there  remains  only  lack  of  prejudice  of  the  "em- 
ployer" to  be  excused. 

The  word  "employer"  is  no  longer  used  in  this  connection  in  the 
sense  of  merely  an  employer  who  is  a  self-insurer,  as  was  held  to  be 
the  case  prior  to  the  amendment  of  1918.  Sicardi  v.  Samoff  Hat  Coi, 
176  App.  Div.  13,  162  N.  Y.  Supp.  3i37.    It  cannot  be  that  the  Legist 
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lature  meant  to  relieve  for  lack  of  prejudice  only  in  cases  where  the 
employer  was  a  self -in  surer.  The  reasoning  in  Sicardi  v.  SamofF 
Hat  Co.,  supra,  does  not  apply.  The  context  no  longer  indicates  any 
such  limited  use  of  the  term  "employer."  In  the  absence  of  lai^age 
in  the  context  indicating  that  a  different  meaning  was  intended,  the 
word  must  be  jsrivcn  the  meaning  attributed  to  it  by  the  act.  Work- 
men's Compensation  Law,  §  3,  subd.  3,  as  amended  by  Laws  1917,  c 
705.  This  definition  of  the  term  does  not  include  the  state  fund  or  the 
insurance  company. 

As  section  18  existed  at  the  time  of  the  accident  in  question,  it  was 
not  necessary  for  the  commission  to  find  facts  tending  to  indicate  lack 
of  prejudice  on  the  part  of  the  insurance  company.  Strange  as  it 
may  seem,  the  Legislature  has  taken  away  f fom  the  insurance  com- 
pany directly  chargeable  with  the  payment  of  the  compensation  any 
right  to  object  on  the  ground  of  its  own  prejudice.  The  insurance  com- 
pany may  only  raise  the  point  that  the  employer  has  been  prejudiced: 
We  must  take  the  statute  as  we  find  it,  however,  and  seek  to  find  tbe 
prejudice  running  to  the  employer  which  the  Legislature  had  in  mind. 
Indirectly  the  prejudice  of  the  employer  might  lie  in  the  fact  that  its  pre- 
miums of  insurance,  where  the  employer  insures  in  the  state  fund,  are 
-determinable  in  accordance  with  the  hazard  of  each  individual  risk 
(Workmen's  Compensation  Law,  §  95),  and  in  the  case  of  an  employer 
who  insures  otherwise  the  prejudice  might  lie  in  the  obligation  to  pay 
the  compensation  in  the  event  of  the  insolvency  of  its  insurance  com- 
pany (Workmen's  Compensation  Law,  §  53).  Of  course,  if  the  em- 
ployer is  a  self-insurer,  the  prejudice  is  direct  and  certain.  While  the 
prejudice  of  the  employer  who  is  not  a  self-insurer  is  more  remote 
than  that  of  the  insurance  carrier,  it  exists  contingently  at  least  and 
does  not  differ  in  quality.  It  cannot  .be  ignored  on  the  ground  that 
it  exists  only  contingently.  There  must  be  appropriate  findings  by  the 
commission  of  such  facts,  circumstances,  or  conditions,  if  they  exist, 
as  to  render  proper  the  conclusion  that  the  employer  has  not  been 
prejudiced,  that  his  liability,  contingent  or  otherwise,  is  no  greater 
than  it  would  have  been  if  the  required  notice  had  been  given.  In 
this  respect  the  amendment  of  1918  has  not  made  any  substantial 
change  from  the  interpretation  laid  down  previously  by  the  courts. 
One  significant  change  results,  however.  The  employer  alone  may 
now  admit  lack  of  prejudice,  where  it  is  satisfied  from  its  own  investi- 
gation of  the  circumstances  of  an  accident  that  the  claim  is  a  bona 
fide  claim,  and  that  the  obligation  has  not  been  increased  by  delay  in 
medical  treatment  which  otherwise  might  have  been  afforded.  It  must 
be  assumed  that  the  commission  will  not  be  bound  by  any  such  ad-* 
mission,  but  may  consider  it  in  determining  lack  of  prejudice  as  an 
existing  fact. 

The  reopening  of  this  case  upon  the  application  of  the  employer, 
after  notice  of  its  rejection  on  the  ground  of  failure  to  give  notice,  the 
letter  of  the  employer,  treating  the  denial  of  the  benefits  of  compen- 
sation as  outrageous,  the  attitude  of  the  employer,  in  appearing  through 
its  president  at  the  rehearing  in  behalf  of  the  claimant  and  urging 
that  the  failure  to  give  notice  be  excused,  was  evidence  that  the  com- 
mission could  consider  in  reaching  the  conclusion  that  the  employer 
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had  not  been  prejudiced.  Anthus  ▼.  Rail  Joint  Co.,  193  App.  Div.  571, 
185  N.  Y.  Supp.  314,  affirmed  231  N.  Y.  557,  132  N.  E.  887. 

The  attitude  of  the  employer  is  confirmed  by  the  other  facts  in  the 
case.  The  claimant  apparently  recovered  from  what  he  honestly  be- 
lieved to  be  a  trivial  injury  received  in  a  business  where  slight  bumps 
and  bruises  were  the  common  occurrences  of  the  day.  The  fact  of 
the  accident  is  confirmed  by  the  testimony  of  a  fellow  employee.  The 
employer  exhibits  no  doubt  as  to  the  fact  of  the  accident  and  of  the 
secondary  injury  as  a  natural  and  unavoidable  consequence.  There 
was  no  indication  for  medical  attention  to  such  secondary  injury  during 
the  30-day  period.  There  is  also  medical  testimony  tending  to  indi- 
cate that  nothing  could  have  been  done  which  would  have  changed 
the  result.  These  facts  are  sufficient  to  uphold  the  finding  of  the 
commission  that  the  employer,  and  in  fact  the  insurance  carrier,  had 
not  been  prejudiced  by  excusing  the  failure  to  give  notice." 

The  appellant  claims  that  the  award  in  this  case  is  irregular,  for 
the  reason  that  the  claimant  received  payment  of  his  regular  wages 
during  at  least  a  portion  of  the  period  of  the  award.  The  finding  of 
the  commission,  however,  is  that  there  was  a  loss  of  from  one-third 
to  one-half  of  the  leg.  The  award  in  question  is  merely  a  preliminary 
award,  made  for  about  65  weeks,  and  the  claim  continued.  The  award 
for  one-third  of  a  leg  would  be  96  weeks,  so  that  there  is  ample  mar- 
gin by  which  the  insurance  carrier  is  protected  in  the  amount  now 
awarded. 

[3]  The  appellant  insurance  carrier  also  contends  that  the  Indus- 
trial Board  has  no  jurisdiction  to  award  a  recovery  by  the  claimant 
for  medical  bills,  on  the  ground  that  the  employer  and  insurance  car- 
rier did  not  authorize  the  medical  treatment  in  this  case.  It  appears, 
however,  that,  before  having  Dr.  Jennings  operate  upon  him,  the  claim- 
ant communicated  with  Mr.  Cornell,  the  president  of  the  employer,  who 
went  to  the  hospital  to  see  him  and  discussed  with  him  what  was  pro- 
posed being  done  with  his  leg.  The  employer  had  the  right  to  con- 
sent to  the  employment  of  a  physician  selected  by  the  employee.  While 
there  is  no  testimony  directly  to  the  efifect  that  the  employer  did  con- 
sent, it  is  a  fact  which  may  be  inferred  from  the  circumstances.  More- 
over, the  question  raised  by  the  carrier  at  the  hearing  with  reference  to 
the  medical  bills  was  simply  whether  the  bills  were  reasonable  and  fair. 
There  was  sufficient  testimony  to  justify  the  hospital  bills  as  reason- 
able in  amount  It  appears,  also^  from  the  testimony  of  the  doctor 
called  by  the  insurance  carrier,  that  Dr.  Jennings'  reputation  is  of  the 
Very  highest,  and  that  he  would  regard  Dr.  Jennings'  charges  as  rea- 
sonable for  a  man  in  good  circumstances.  He  testified,  however,  that 
the  charges  of  Dr.  Jennings  were  not  fair  and  reasonable  in  the  light 
of  the  claimant's  station  in  life,  and  there  seems  to  be  no*teatimony  in 
the  case  indicating  to  the  contrary. 

Section  13  of  the  Workmen's  Compensation  Law  (as  amended  by 
Laws  1918,  c.  634)  requires  that  limitation  to  be  placed  upon  allowances 
for  medical  services.  Moreover,  the  bill  of  Dr.  Peebles  is  likewise  un- 
supported by  the  necessary  testimony.  The  bill  of  Dr.  Peebles  for  serv- 
ices rendered  prior  to  the  time  when  the  employer  was  notified  of  the 
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injury  is  not  a  proper  charge.  For  the  purposes  of  an  award  in  tfiis 
case,  her  bill  must  be  limitecf  to  a  reasonable  charge,  in  the  lig^t  of 
claimant's  station  in  life,  for  such  services  as  were  rendered  by  her  in 
the  dressing  of  the  leg  after  the  operations,  when  the  case  was  placed 
in  her  charge  during  the  absence  of  Dr»  Jennings.  The  award  should 
be  affirmed,  with  the  exception  of  that  portion  thereof  which  relates  to 
the  medical  bills  of  Dr.  Jennings  and  Dr.  Peebles,  to  which  latter  extent 
the  award  should  be  reversed,  and  the  claim  remitted  to  the  State  In- 
dustrial Board  for  further  consideration  thereof^ 

Award  unanimously  affirmed,  with  the  exception  of  that  portion 
thereof  which  relates  to  the  medical  bills  of  Dr.  Jennings  and  Dr. 
Peebles,  to  which  latter  extent  the  award  is  reversed,  and  the  claim 
remitted  to  the  State  Industrial  Board  for  further  consideration  there- 
of.   No  costs. 


<202  App.  Dlv.  428) 

HORTON  et  al.  v.  NEW  YORK  CENT.  R.  CO. 

(Supreme  Goort,  Appellate  Dlylsion,  Third  Department    July  6,  1022.) 

1.  Trial  e=:» 1 39 (I)— Conflicting  Qvldenoe  an  to  signal  at  railroad  orossing,  partly 

negative,  In  view  of  charge,  held  to  present  ease  for  Jury. 

Where  the  testimony  as  to  whether  the  train  which  ran  over  deceased 
sounded  a  warning  was  conflicting,  at  least  half  of  the  plaintiffs'  evi- 
dence being  negative  in  character,  the  jury  being  fully  charged  as  to  the 
force  to  be  given  such  testimony,  a  question  was  presented  for  the  Jury. 
(Per  Kiley,  X) 

2.  Railroads  ^=»350( 1 1)— Negligence  at  oroesing  held  for  Jury. 

Although  negligence  cannot  be  imputed  to  a  railroad  company  by 
reason  of  the  speed  of  a  train  driven  over  an  ordinary  highway  in  the 
country,  where  there  is  evidence  that  the  crossing  was  dangerous  and  the 
required  warning  was  not  given,  the  question  of  negligence  is  for  the  jury. 
(Per  Kiley,  J.) 

3.  Death  <&=>57^Defen8e  of  contributory  negllflonce  must  be  alleged  and  proved. 

Under  Decedent  Estate  Law,  f  131,  where  an  injury  results  in  death, 
the  defense  of  contributory  negligence  must  be  alleged  and  proved  by 
the  defendant    (Per  Kiley,  J.) 

4.  Railroads  <cs»324(2)-*^tatHte  requires  more  than  ordinary  care  of  driver  of 

vehicle. 

Railroad  Law,  t  53-a,  providing  that,  on  passing  warning  signs  300 
feet  from  railroad  crossing,  drivers  of  vehicles  must  reduce  speed  to  a 
safe  limit,  and  proceed  cautiously  and  carefully,  with  the  v^ide  under 
complete  control,  calls  for  more  than  ordinary  care  on  the  part  of  the 
driver  of  a  vehicle  approaching  a  crossing.    (Per  Kiley,  J.) 

5.  Trial  ^ss»2l9— Charge  on  statutory  duty  of  driver  of  vehicle  required. 

In  giving  Instructions  on  the  duty  of  an  automobile  driver,  under  Rail- 
road Ijec^  8  53-a,  providing  that,  on  passing  warning  signs  300  feet  from 
railroad  crossing,  drivers  of  vehicles  must  reduce  speed  to  a  safe  limit, 
and  proceed  cautiously  and  carefully,  with  the  vehicle  under  complete  con* 
trol,  the  court  should  charge  the  jury  as  to  what  is  meant  by  a  "safe  limit" 
of  speed  and  "with  the  vehicle  under  complete  controL"  (Per  Van  Klric 
and  Henry  T.  Kellogg,  JJ.) 

Cochrane,  P.  X,  and  Hinman,  J.,  dissenting. 

^=»FV)r  other  oasas  leo  same  topio  &  KEY-NUHBBR  In  all  Key-Hvmbered  DigMte  A  iBtexee 
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Appeal  from  Trial  Term.  -- 

Action  by  Mary  A.  Horton  and  another,  as  administrators  of  the 
estate  of  James  W.  Horton,  deceased,  against  the  New  York  Central 
Railroad  Company.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KEtLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Visscher,  Whalen,  Loucks  &  MuriAy,  of  Albany  (Robert  E.  Whalen, 
of  Albany,  of  counsel),  for  appellant. 

J.  S.  Carter,  of  Cohoes,  for  respondents. 

KILEY,  J.  This  is  what  is  known  as  a  negligence  action.  See  Code 
Civ.  Proc.  §  1902  et  seq.,  now  Decedent  Estate  Law  (Consol.  Laws,  c* 
13)  §  130  et  seq.,  as  added  by  Laws  1920,  c.  919.  The  appellant  own? 
and  operates  a  branch  of  its  system  from  Troy  to  Schenectady,  and 
was  so  operating  it  on  the  29th  day  of  May,  1921,  It  runs  in  an  easter- 
ly and  westerl]^  direction;  it  is  crossed  at  grade,  at  Dunsbach  Ferry 
station,  by  a  highway  running  in  a  northerly  and  southerly  direction 
from  Cohoes  to  Dunsbach  Ferry.  Dunsbach  Ferry  is  a  summer  resort. 
On  May  29,  1921,  the  plaintiff's  intestate  was  killed  at  this  station  by 
a  freight  train  going  east,  at  about  9:15  o'clock  a.  m.,  standard  time. 
He  approached  the  crossing  in  his  five-passenger  Essex  automobile,, 
from  tfie  north  toward  the  south.  The  complaint  is  the  usual  com- 
plaint  in  negligence  actions,  and  charges  that  defendant's  negligence 
was  the  sole  cause  of  plaintiff's  death.  Defendant  denies  the  charge  of 
negligence,  and  alleges,  as  a  separate  defense,  that  the  deceased  received 
the  injuries  from  which  he  died  by  reason  of  his  own  negligence. 

The  trial  of  the  action,  upon  the  issues  thus  presented  by  the  plead- 
ings, resulted  in  a  verdict  of  $12,000  for  plaintiffs,  which  includes  fu- 
neral expenses  and  the  value  of  the  automobile,  which  was  totally  de- 
stroyed. That  the  location  of  this  accident  is  very  dangerous  is  not  de- 
nied by  the  appellant.  On  the  north  side  of  this  railroad  the  high  em»- 
bankment,  the  bushes,  grass,  and  weeds  growing  thereon,  and  other 
obstructions  cut  off  the  view  of  one  approaching  from  the  north  for 
a  considerable  distance  and  to  within  10  or  12  feet  of  the  northerly 
rail  of  the  said  road. 

[1]  On  the  question  of  warning  (blowing  of  whistle),  the  plaintiffs 
swore  14  witnesses,  and  the  defendant  swore  15  witnesses.    Five  of 
these  had  such  relation  to  the  defendant  that  they  might  be  consid- 
ered interested,  as  that  term  is  used  in  the  trial  of  cases.    The  ex- 
amination of  the  evidence  given  by  plaintiffs'  witnesses  on  that  subject 
shows  that  at  least  half  was  negative  in  character,  and  appellant  urges 
that  if  such  a  condition  was  created  a  finding  by  the  jury  in  favor 
of  the  respondents  was  against  the  weight  of  the  evidence.  /The  evi-^*'^'^'*'^^ 
dence  in  this  case  on  the  question  of  signal  or  whistle  blowing  differs  ^>,w^»^ 
materially  from  the  evidence  on  that  subject  in  Matutinovich  v.  New  ^^  \ 
York  Cent.  R.  Co.,  182  App.  Div.  451,  169  N.  Y.  Supp.  350,  and 
Capitula  v.  New  York  Cent.  R.  Co.,  200  App.  Div.  247,  192  N.  Y. 
Supp.  745,  in  that  some  of  the  witnesses  for  the  plaintiff  gave  positive 
testimony  that  the  whistle  did  not  blow,  and  that  they  were  in  a  posi- 
tion to  hear  if  it  had  been  blown.    The  jury  was  charged  fully  as  to- 
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the  force  to  be  given  to  negative  testimony,  and  under  the  circum- 
stances obtaining  here,  and  above  referred  to,  I  think  the  question  was 
for  the  jury.  Henavie  v.  New  York  Cent.  &  H.  R.  R.,  166  N.  Y.  280, 
59  N.  E.  901 ;  Hintze  v.  New  York  Cent.  &  H.  R.  R.  Co.,  149  App. 
Div.  217,  133  N.  Y.  Supp.  687.  ^ 

[2]  The  evidence  in  this  case  does  not  justify  a  finding  that  the 
rate  of  speed  was  over  25  miles  an  hour.  Negligence  cannot  be  im- 
puted to  the  defendant  on  that  feature  alone.  The  holding  in  Phelps 
V.  Erie  R.  Co.,  134  App.  Div.  729,  119  N.  Y.  Supp.  141,  and  Young  v. 
Erie  R.  Co.,  158  App.  Div.  14,  143  N.  Y.  Supp.  176,  to  the  effect  that 
"it  is  not  of  itself  a  negligent  act  to  drive  a  train  over  an  ordinary  high- 
way in  the  open  country  at  full  speed,  be  it  ever  so  great/'  has  coupled 
wiA  it  the  assumption  that  the  required  warning  was  given.  The  ques- 
tion of  defendant  s  negligence  was  properly  submitted  to  the  jury,  and 
properly  decided  by  tlie  jury. 

[3, 4]  The  defense  of  contributory  negligence,  the  injury  having  re- 
sulted in  death,  must  be  alles^ed  and  proved  by  the  defendant.  Section 
841 -b,  Code  of  Civil  Procedure,  as  added  by  Laws  1913.  c.  228;  now 
section  131  of  the  Decedent  Estate  Law,  as  added  by  Laws  1920,  c 
^19.  That  question  was  submitted  to  the  jury,  and  would  have  been 
considered  properly  submitted,  and  the  verdict  of  the  jury  thereon  sus- 
tained by  the  evidence,  under  conditions  heretofore  prevailing;  hut 
in  this  case,  so  far  as  I  can  find,  for  the  first  time,  it  is  urged  that  the 
proper  construction  of  section  53-a  of  the  Railroad  Law  (Consol.  Laws, 
c.  49)  will  compel  the  holding  that  it  was  violated  by  plaintiffs'  intes- 
tate, and  that  such  violation  is  a  complete  defense  to  this  action.  That 
section  was  added  by  chapter  438  of  the  Laws  of  1919,  and  took  ef- 
fect May  S,  1919.  Said  section  provides  for  the  erection  and  main- 
tenance, at  a  distance  of  300  feet  each  way  from  a  railroad  ^rrade 
crossing,  of  warning  signs  of  specified  design  and  dimension.  Those 
signs  were  erected  as  required  by  stntute,  near  the  approach  to  this 
crossing.  It  is  then  provided,  in  and  by  the  same  section,  rules  for  the 
use  of  the  streets,  highways,  and  crossings  by  drivers  of  vehicles  as 
follows : 

"It  shall  be  the  duty  of  the  driver  of  any  vehicle  using  such  .street  or 
hiehway  and  crossing  to  reduce  epped  to  a  safe  limit  upon  passing  su  h  plgn 
and  to  proceed  cautiously  and  carefully  with  the  vehicle  under  complete  con- 
trol." 

The  argument  of  the  defendant  that  this  section  should  be  construed 
as  it  contends,  and  the  reason  for  the  law  itself,  is  that  the  advent  of 
automobiles  has  introduced  into  public  travel,  on  streets  and  high- 
ways, a  hazard  that  has  not  heretofore  existed;  that  the  property 
damage  and  loss  of  human  life,  with  the  advent  of  the  automobile,  have 
enormously  increased  over  that  of  damage  and  death  f  rom^  any  other 
kind  of  accident;  that  the  rules  making  for  safety  on  railroads  are 
stringent  within  their  field  of  operation ;  that  it  has  to  run  its  power- 
ful engines  and  heavy  cars  on  fixed  rails  in  a  fixed  location ;  and  that 
those  approaching  the  crossing,  in  vehicles  not  so  restricted,  should  be 
held  to  the  strictest  accountability  in  approaching  such  crossing.  ^  If 
the  rule  sought  for  by  appellant  is  to  obtain,  the  driver  of  a  vehicle 
would  have  to  stop  at  each  crossing.    Had  the  Legislature  intended 
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such  result,  it  would  have  said  so  in  language  that  would  not  admit  of 
any  doubt  or  confusion.  It  could  and  would  have  said,  "and  stop  be- 
fore proceeding,"  or  would  have  incorporated  words  of  the  same  im- 
port into  the  section ;  in  any  event,  it  is  not  the  province  of  courts  to 
legislate,  thereby  inserting  into  the  section  a  vrtal  provision  it  does 
not  now  contain. 

On  the  other  hand,  if  the  contention  of  the  respondent  is  to  prevail, 
viz.  that  this  section  is  simply  a  codification  of  previously  existing  law, 
it  serves  no  useful  purpose ;  it  would  not  change  the  rule  nor  the  law 
for  either  the  plaintiff  or  defendant  in  crossing  cases  founded  upon 
negligence.  It  does  change  both  the  rule  and  the  law  from  that  which 
has  heretofore  existed.  It  provides  for  a  greater  degree  of  care  i» 
approaching  grade  crossings  than  has  heretofore  obtained.  The  tria^ 
court,  in  submitting  this  case  to  the  jury,  read  the  paragraph  of  sec^ 
lion  53-a  above  quoted,  and  specifically  limited  the  care  required  of 
plaintiffs'  intestate  to  the  "exercise  of  ordinary  care."  This  sectiott 
calls  for  more  than  ordinary  care  on  the  part  of  the  driver  of  a  vehicle 
approaching  a  crossing.  The  jury  should  have  been  instructed  that 
more  than  ordinary  care  was  required.  Appellant  duly  excepted  to 
this  charge;  such  exception  presents  reversible  error.  The  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event* 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event. 

I 

VAN  KIRK,  J.  (concurring).  This  is  a  case  having  special  im- 
portance, because  the  public  is  deeply  concerned.  It  is  said  a  full  half 
of  the  famiKes  in  this  state  ride  in  automobiles.  They  are  dangerous 
vehicles  to  the  occupants  and  to  those  people  or  vehicles  which  come 
in  contact  with  them.  Their  speed  power  is  a  great  temptation  to 
hurry,  with  expectation  that  the  automobile  can  beat  the  train  or  trol- 
ley or  another  vehicle,  as  well  as  to  impatience  at  any  delay.  Their 
speed  and  weight  give  powerful  momentum,  and  their  weight  obstruc- 
tive inertia,  so  much  so  that  one  may  wreck  a  train;  in  this  respect  the 
automobile  is  hardly  less  effective  than  the  trolley  car.  The  traveling 
public,  whether  on  steel  rails  or  on  ordinary  highways,  is  put  in  jeop- 
ardy by  the  use  of  automobiles.  Rules  have  been  made  which  require 
the  trolly  car  to  stop  and  its  motorman  to  go  forward  and  look  before 
passing  over  a  steam  road  crossing.  Such  a  rule  has  not  been  made  ap- 
plicable to  automobiles,  but  a  rule  applicable  to  them  has  been  made 
recently  by  statute.  Section  53-a  of  the  Railroad  Law,  as  added  by" 
Laws  1919,  c.  438.  effective  May  5,  1919. 

By  this  section  the  Legislature  intended  to  add  something  to  the  care 
and  caution  formerly  required  of  the  driver  of  an  automobile  approach- 
ing a  railroad  grade  crossing,  where  the  warning  sign  300  feet  from 
the  crossing  has  been  placed.  It  has  not  applied  in  words  the  above 
rule  fixed  for  trolley  cars.  Had  it  intended  to,  it  is  naturally  inferred 
that  it  would  have  done  so.    The  rule  that  it  has  applied  is  this: 
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'*lt  Shall  be  the  duty  of  the  driyer  of  anj  T^hlde  uslnir  such  etreet  or  bis^- 
way  and  crossing  to  reduce  speed  to  a  safe  limit  upon  i>a8sing  such  sign  and 
to  proceed  cautiously  and  carefully  with  the  vehicde  under  complete  control." 

What  is  a  safe  limit?  This  must  depend  upon  the  circumstances. 
The  purpose  of  the  limit  is  to  avoid  the  danger.  The  danger  is  from 
a  fast-approaching  train,  unseen  and  unknown.  If  the  land  be  level, 
and  free  from  obstruction  to  the  view  for  a  long  distance,  as  one  ap- 
proaches the  crossing,  any  moderate  speed  is  a  safe  limit.  Hearing 
is  an  unsafe  protection ;  the  best  sense  protection  in  the  light  is  sight. 
The  safe  limit  to  speed  in  approaching  a  crossing  is  that  speed  at  which 
the  driver  of  an  automobile,  as  he  arrives  at  a  point  where  he  can  see 
an  on*coming  train,  when  it  is  near  enough  to  render  crossing  ahead 
of  it  dangerous,  can  stop  his  car,  if  necessary,  before  he  readies  the 
track.  It  is  futile  to  look  when  one  cannot  see.  If  he  cannot  see  witii- 
out  stopping,  he  must  stop.  Looking  is  worth  while  only  when  one  can 
see.  The  statute  of  1919  means  something.  I  think  the  court  should 
instruct  what  is  meant  by  a  ''safe  limit''  of  speed  and  ''with  the  vehicle 
under  complete  control." 

[6]  Applying  this  rule  to  this  case,  I  think  the  verdict  should  not 
stand.  Had  the  plaintiff  stopped  and  looked  up  this  track,  he  wotdd, 
so  far  as  this  record  discloses  the  fact,  have  avoided  the  injury.  There 
was  error,  it  seems  to  me,  in  the  charge  of  the  court,  and  insufficient 
evidence  to  sustain  this  verdict.  I  would  disapprove  of  the  finding  that 
ihe  deceased  was  not  guilty  of  contributing  to  bis  injury. 

HENRY  T.  KELLOGG,  J.,  concurs. 

HINMAN,  J.  (dissenting).  I  cannot  agree  that  there  was  error  in 
the  charge  of  the  learned  trial  justice.  The  jury  was  not  misinformed 
as  to  the  law  with  reference  to  the  duty  of  the  plaintiffs'  intestate  in 
approaching  the  crossing  in  question.  It  seems  to  me  that  the  law  was 
made  very  plain  to  the  juir  and  that  the  verdict  must  stand.  In  in- 
structing the  jury  with  reference  to  the  duty  of  the  plaintiffs'  intes- 
tate as  bearing  upon  the  question  of  his  contributory  negligence,  the 
trial  justice  said: 

"Now,  the  law  did  not  require  from  him  an  unreasonable  thing.  It  didn't 
require  him  to  look,  wh^i  he  couldn't  see.  It  didn't  require  him  to  listen, 
when  he  couldn't  hear.  But  when  he  came  to  a  place  approaching  this  eross- 
ing,  where  he  eould  see,  then  he  should  look.  And  when  he  came  to  this 
crossing  at  a  place  where  he  could  hear,  then  he  should  Uaien.  And  if  he 
failed  to  look,  or  he  failed  to  listen,  when  he  should  have  looked,  and  when 
he  should  have  listened,  then  he  did  not  exercise  that  degree  of  ordinary 
care  and  prudence  required  of  him  under  the  pArticular  circtudttanoes. 

*'Now,  there  is  another  rule  which  controlled  and  regulated  the  conduct 
of  Mr.  Horton  in  approadiing  this  crossing  on  this  day  In  question.  Located 
300  feet  from  the  crossing  on  the  right-hand  side  of  the  road  was  a  sign, 
which  was  placed  there  under  and  pursuant  to  section  03-a  of  the  Railroad 
Law  of  the  state  of  >iew  York;  and  the  Legislature  in  Its  wledom  bns  laid 
down  this  rule  of  statutory  law  which  governed  the  conduct  ot  Mx.  Horton 
in  approaching  this  crossing  on  the  day  In  question :  'It  shall  he  the  duty  of 
the  driver  of  any  vehicle  using  such  highway  and  crossing  to  reduce  speed 
to  a  safe  limit  upon  passing  such  sign,  and  to  proceed  rautieusly  and  can»- 
fully  with  the  vehicle  under  complete  control.'    That  duty  was  incumbent 
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uiKMi  Hr.  BorUm;  and  if ,  In  tlis  ftdlnre  to  perfonn  ibat  duty,  lifs  failure  to 
perform  it  eontrlbnted  to  this  accident,  ctiuaing  hie  death,  then  as  a  matter 
of  law  he  was  guilty  of  contributory  negligence,  and  the  plaintiffs  in  this 
action  are  not  entitled  to  recover. 

'The  law  in  this  state  does  not  reqoSre  a  person  approaching  and  passing 
oyer  a  railroad  grade  crossing  to  stop,  look,  and  listen,  unless  you  find  as  a 
fact  that  Mr.  Horton  in  this  particular  case,  under  the  particular  ciicumi- 
stances  and  in  the  exercise  of  ordinary  care  in  the  movement  of  his  auto- 
mobile on  Uiis  day  in  question,  should  have  stopped,  looked,  and  listened  for 
the  approach  of  this  train,  or  imlsst  yoti  /Ind  m  a  /oct  Wat  in  turder  for  Mr. 
Barton  to  proceed  oantiouslu  onA  carefully  vifith  hie  autemoMe  under  com- 
plete control  that  it  woe  neoeeeary  for  him  to  etop  as  well  as  look  and  listen 
in  approaching  and  going  over  this  crossing  on  the  day  in  question." 

It  is  to  be  noted  that  the  coansd  for  the  defendant  made  no  spe- 
cific requests  to  charge  in  relation  to  the  duty  of  the  plaintiffs'  intes- 
tate, and  counsel  simply  excei^d  to  certain  portions  of  the  charge  as 
follows: 

'*Mr.  Whalen:  I  wish,  if  your  honor  pl^se^  to  except  to  the  submission 
as  a  question  of  fact  of  the  issue  whether  the  plaintiffiBf  intestate  on  the 
occasion  ii^  question  was  guilty  of  contributory  negligence. 

*rrhe  Court:    Tes. 

'^Mr.  Whalen:  Also  to  so  much  of  your  charge  as  states  that  Mr.  Horto:i 
was  bound  to  approach  the  croesixig  with  the  ordinary  degree  of  care, 

'The  CkHirt:   Ordinary  d^pree  of  care  under  all  the  attendant  circumstances. 

*Mr.  Whalen:  Tes;  to  the  use  of  the  word  'ordinary/  in  yiew  of  the 
peculiar  statute. 

"The  Court:    Yes.' 

"Mr.  Whalen:  Finally,  we  except  to  the  statement  that  under  the  law  of 
the  state  of  New  Tork  it  was  not  incumbent  upon  Mr.  Horton  necessarily 
to  stop  before  he  reached  the  crossing. 

"The  Court:    I  left  that  as  a  question  of  fact 

"Mr.  Whalen:    I  understand.** 

It  seems  to  me  that  it  is  for  the  jury  to  say  whether,  under  the  cir- 
cumstances of  the  partictilar  case,  the  plaintiffs'  intestate  did  or  did 
not  comply  with  the  provisions  of  the  statute  in  question,  and  that 
the  trial  court  was  justified  in  refusing  to  charge  as  a  matter  of  law 
that  it  was  the  duty  of  the  plaintiffs'  intestate  under  this  statute  to 
stop  before  passing  over  the  crossing  in  question. 

Mr.  Justice  KILEY  holds  that  the  statute  in  question  provides  "for 
a  greater  degree  of  care  in  approaching  grade  crossings  than  has  here- 
tofore obtained,"  and  that  "the  jury  should  have  been  instructed  that 
more  than  ordinary  care  was  required."  The  statute  in  question  does 
not  deal  with  degrees  of  care  or  general  standards  of  care,  but  provides 
specifically  what  acts  must  be  done  and  what  precautions  must  be  taken 
by  the  driver  of  a  vehicle  approaching  a  railroad  grade  crossing.  It 
seems  rather  idle  to  speculate  as  to  what  acts  and  vigilance  would  con- 
stitute a  high  degree  of  care,  and  what  acts  and  vigilance  would  consti- 
tute only  ordinary  care.  Such  speculation  is  not  helpful.  Moshier  ▼. 
City  of  New  York,  190  App.  Div.  Ill,  117,  179  N.  Y.  Supp.  338.  In 
charging  generally  that  the  driver  of  a  vehicle  must  exercise  more 
than  ordinary  care  or  a  high  degree  of  care  in  approaching  a  crossing, 
it  cannot  be  said. that  such  an  instruction  would  convey  to  the  minds 
of  the  jury  those'  acts  and  those  acts  only  which  are  provided  for  in 
die  statute. 
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Mr.  Justice  KILEY  states  that  the  trial  court,  in  submitting  this 
case  to  the  jury,  read  the  provisions  of  the  statute,  "and  specifically  lim- 
ited the  care  required  of  plaintiffs'  intestate  to  the  'exercise  of  ordi- 
nary care.' "  It  does  not  seem  to  me  that  the  trial  court  specifically 
limited  the  care  required  to  "ordinary  care."  He  said  to  the  jury  that 
the  general  standard  of  care  to  be  exercised  by  a  person  approaching 
a  railroad  crossing  is  that  of  ordinary  care  in  the  circumstances  of  this 
particular  case  but  that  the  statute  must  also  be  complied  with  in  order 
to  be  free  from  contributory  negligence.  That  is  a  correct  statement 
of  the  rule,  and  there  was  no  error  in  the  charge. 

I  think  the  judgment  and  order  should  be  afermed,  and  therefore  I 
dissent. 

COCHRANE,  P.  Jv  concurs. 


O'BRIEN  V.  McKINNEY. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    July  6,  1922.) 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  Joseph  H,  O'Brien  against  Edward  P.  McKimiey.  From 
a  judgment  of  nonsuit  and  dismissal  of  the  complaint,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELrLOGG. 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Ralph  L.  Emmons,  of  Binghamton,  for  appellant, . 
Robert  S.  Parsons,  of  Binghamton,  for  respondent 

PER  CURIAM.  Judgment  reversed,  and  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event,  on  the  ground  that  there  was 
evidence  to  go  to  the  jury  of  a  contract  implied  in  fact  under  which  it 
became  the  duty  of  the  defendant  to  heat  the  leased  stall.  All  concur, 
except 

HINMAN,  J.  (dissenting).  The  cause  of  action  sought  to  be  es- 
tablished by  the  plaintiff  was  for  damages  for  breach  of  an  oral  con- 
tract on  the  part  of  the  defendant  in  failing  to  heat  a  garage  above 
freezing,  whereby  the  radiator  of  plaintiff's  automobile  was  frozen, 
causing  damage  in  the  cost  of  repairs  and  loss  of  use. 

The  complaint  alleged  an  agreement  on  the  part  of  the  defendant  to 
keep  the  temperature  of  the  garage  at  all  times  above  the  freezing  point. 
The  action  was  tried  by  the  plaintiff  on  the  theory  that  there  was  a 
contract  implied  in  fact  on  the  part  of  the  defendant  to  at  all  times  keep 
the  temperature  of  the  garage  above  freezing;  that  such  was  the  in- 
tention of  both  plaintiff  and  defendant,  as  evidenced  by  their  words, 
acts,  and  the  surrounding  circumstances,  even  though  there  were  no 
express  words  of  agreement  to.  that  effect.  In  October,  1919,  the  plain- 
tiff and  a  man  by  the  name  of  Kdm,  who  roomed  at  plaintiff's  home, 
were  keeping  their  cars  in  an  unheated  bam.    The  plaintiff  requested 
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Kelm  to  telT  him  if  he  fptind  a  heated  garage  at  any  place.  The  de- 
fendant owned  a  garage,  which  was  divided  into  some  13  stalls  or  com* 
partments,  each  }ust  large  enough  to  hold  one  car.  These  compart* 
ments  were  completely  separated  by  partitions,  and  each  had  a  door 
opening  directly  onto  the  street.  Each  compartment  had  its  own  wa- 
ter supply  and  electric  light.  They  were  ntunbered  consecutively,  and 
under  Nos.  7  and  8  there  is  a  cellar,  containing  a  hot-water  heating 
plant  and  boiler,  the  pipes  going  up  through  the  floor  of  No.  7,  and 
thence  through  the  partitions,  extending  to  all  of  the  compartments 
and  back  again  to  the  boiler.  There  was  no  device  of  any  sort  for 
turning  the  heat  on  or  off  in  any  one  of  the  compartments,  or  even  at 
the  boiler.  The  defendant  employed  a  man  to  keep  a  fire  in  this  boiler, 
and  this  heating  system  was  entirely  under  the  control  of  the  defendant. 

About  the  middle  of  October,  1919,  Kelm  hired  one  of  these  com- 
partments of  the  defendant,  namely  stall  No.  2.  After  looking  at  the 
garage,  he  negotiated  with  the  defendant  with  reference  to  renting, 
telling  the  defendant  in  substance  that  he  would  take  the  garage,  if 
defendant  heated  it.  The  defendant  replied  that  he  did,  and  that  "he 
heated  the  garage  above  freezing  point."  The  price  was  $6  per 
month,  the  same  as  for  the  other  compartments,  and  included  electric 
light  as  well  as  heat.  Kelm  leased  it,  entered  into  possession,  and 
occupied  the  same  until  December  4  or  5,  1919.  During  all  of  this  time 
the  garage  was  heated.  Kelm  told  the  plaintiff  that  he  was  occupying 
a  stall  in  defendant's  gara^,  and  under  what  conditions  he  was  oc- 
cupying it.  On  or  about  December  4  or  5,  1919,  when  Kelm  went  to 
defendant's  house  to  pay  his  rent,  he  found  that  stall  No.  7  was  va- 
cant, and  asked  defendant  if  he  could  move  into  that  stall.  Defendant 
said  he  could,  and  handed  him  the  key  to  No.  7,  and  Kelm  handed 
back  to  defendant  the  key  to  No.  2.  Kelm  asked  defendant  at  that 
time  if  he  had  any  objection  to  leasing  No.  2,  which  he  was  vacating, 
to  the  plaintiff.  'The  defendant  replied,  "No/'  Kelnri  then  called  the 
plaintiff's  house  on  defendant's  telephone  and  in  his  presence,  and 
asked  the  plaintiff's  wife,  who  answered,  if  plaintiff  wanted  that  garage. 
She  replied  that  she  thought  he  did.  The  defendant  then  handed  the 
key  to  No.  2  back  to  Kelm  and  told  him  to  take  it  to  plaintiff.  Kelm 
gave  the  key  to  plaintiff's  wife,  as  the  plaintiff  was  not  home,  and  she 
later  handed  it  to  the  plaintiff. 

During  the  conversation  between  Kelm  and  the  defendant  at  the 
defendant's  house,  nothing  was  said  as  to  amount  of  rent,  heat,  or  any 
other  terms  under  which  Sie  plaintiff  was  to  take  it.  That  night,  when 
the  plaintiff  received  the  key  from  his  wife,  he  started  with  her  in  his 
car  for  Philadelphia,  not  having  seen  Kelm  or  the  defendant.  While 
on  his  trip  he  discovered  the  key  in  his  pocket,  which  reminded  him 
that  he  had  not  definitely  informed  the  defendant  or  Kelm  that  he 
would  take  the  garage.  He  immediately  sent  a  telegram  to  Kdm,  tell- 
ing him  to  get  word  to  the  defendant  that  he  would  accept  the  garage. 
Defendant  replied,  **Very  well ;  good."  Kelm  also  told  the  defendwit 
that  plaintiff  was  away  for  a  few  days,  and  upon  his  return  would 
take  care  of  his  rent,  to  which  the  defendant  replied,  "All  right."  The 
plaintiff  was  away  about  10  days,  and,  returning  about  December  15th, 
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at  night,  he  put  his  car  in  stall  No.  2  of  the  defendant's  garage,  which 
he  found  heated  at  that  time.  The  plaintifE  paid  his  rent  for  tixe  month 
of  December  by  mailing  a  check  to  the  defendant,  which  the  latter 
cashed. 

It  was  not  imtil  New  Year's  Day  that  plaintiff  bad  occasion  to  go  to 
the  garage  or  use  his  car.  When  he  went  in  to  get  it  at  that  time,  it 
would  not  start.  Apparently  something  had  happened  to  the  heating 
system,  for  a  few  days  later  defendant  called  plaintiff  qa  the  'phone 
and  accused  him  of  tampering  with  the  pipes  in  his  garage.  Immediate- 
ly after  this  conversation  plaintiff  agiain  went  to  tibe  garage  and  tried 
to  start  his  car,  but  could  not.  He  put;  hi$  hands  on  the  heating  pipe, 
and  found  there  was  just  a  faint  trace  of  heat  in  it  He  went  to  the 
defendant's  hoiase,  and  asked  him  if  it  was  not  pretty  cold  in  there  for 
such  weather,  and  defendant  replied,  ''I  always  keep  it  33,  and  it  won't 
freeze  at  that,"  to  whidi  the  plaintiff  replied,  '*If  you  are  going  to  keep 
it  33,  I  am  going  to  get  my  car  out."  The  plaintiff  went  back  to  the 
garage,  and  s^in  tried  to  start  his  ^car,  but  could  not  He  then  got  a 
mechanic,  who  found  that  the  water  in  the  radiator  was  frozen.  Plain- 
tiff then  brought  the  defendant  to  the  garage,  and  had  the  mechanic 
tell  him  what  the  trouble  was.  The  plaintiff  asked  the  defendant  what 
he  was  going  to  do  about  it,  to  which  the  defendant  replied,  'TLt  didn't 
make  any  difference  to  him;  it  was  nothing  to  him."  Repairs  were 
made  at  a  cost  of  $373.39,  and  the  plaintiff  suffered  further  loss  of  use 
of  the  car.  Upon  refusal  of  the  defendant  to  pay  for  such  repairs  and 
loss  of  use,  this  action  was  brought  to  recover  such  damages. 

To  constitute  a  true  contract  fiiere  must  be  a  meeting  of  the  minds. 
The  intention  of  the  parties  must  be  the  same.  If  this  intention  is 
stated  in  the  express  words  of  the  parties,  orally  or  in  writing,  it  is  an 
express  contract  If  it  is  implied  from. the  acts  of  the  parties,  under 
circumstances  which,  according  to  the  ordinary  course  of  dealing  and 
the  common  understanding  of  men,  show  a  mutual  understanding  to 
contract  as  a  reasonable  deduction  from  all  the  circumstances,  it  is 
called  a  contract  implied  in  fact  13  Corpus  Juris,  241,  The  courts 
recognize  two  classes  of  implied  contracts: 

''The  one  class  consists  of  tbofte  contracts  which  are  evidenced  1^  the  acts 
of  the  parties,  and  not  hy  either  verbal  or  written  words-^tnie  contract! 
which  rest  upon  an  implied  promise  in  fact.  The  second  class  consists  of  can- 
tracts  Implied  by  the  law  where  none  in  fact  exist — quasi  or  constnictiva 
contracts  created  by  law  and  not  by  th^  Intf^ntions  of  the  parties."  Miller  ▼. 
Schloss,  218  N.  Y.  400,  406, 113  N.  B.  337,  388. 

It  is  the  contention  of  the  plaintiff  that  the  facts  in  this  case  indicate 
a  contract  implied  in  fact  by  the  parties  to  heat  the  garage  above  the 
freezing  point.  Such  a  covenant  must  be  proved  by  implication  from 
all  the  circumstances  of  a  case,  but  the  proof  must  show  a  meeting  of 
the  minds  sufficient  to  constitute  an  agreement  in  fact  as  a  reasonable 
deduction  from  such  circumstances,  when  judged  by  the  ordinary 
course  of  dealing  and  the  common  understanding  of  men.  If  Kdm 
had  .rented  for  the  plaintiff  at  the  same  time  that  he  rented  for  him- 
self, when  he  made  the  renting  conditional  upon  heating  to  a  certain 
temperature,  and  if  at  that  time  he  had  been  a  duly  authorised  agent 
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for  4ie  plaitvtiff/to  mot  foriiim  on  the  same  terft&f'ajid  tibe  A^otia- 
tions  had  tended  tq  indicate  that  he  was  acting  for  both  himself  and 
the  plaintiff,  and  that  both  lieases  were  based  on  the  same  covenant  to 
furnish  heat,  a  different  situation  woi4d  be  presented  Hesie  we  have 
a  leasing  to  the  plaantiff  at  a  considerably  later  date,  with  no  terms 
mentioned  at  the  time^  no  notice  to  the  defendant  in  any  way  that  the 
plaintiff  was  relying  upon  any  express  or  imi^icd  warranty  to  heat 
above  freezing.  It  is  not  even  shown  that  die  ,def endant  ever  knew 
that  the  plaintiff  had  a  water-cooled  car  or  needed  any  heat  in  the 
garage. 

There  was  no  notice  to  the  defendant  that  Kelm  was  acting  as  agent 
for  the  plaintiff.  In  iact,  the  proofs  indicate  that  the  leasing  was 
done  by  the  plaintiff  himself.  Kelm  did  not  asstmie  to  act  with  author- 
ity. He  telephoned  the  plaintiff's  residence  in  the  presence  of  the  de- 
fendant to  ask  if  the  plaintiff  would  like  to  have  "garage  No.  2,"  and 
plaintiff's  wife  answered  that  she  thought  he  would.  He  had  no  au- 
thority tmtil  he  received  a  telegram  from  the  plaintiff^  asking  him  to 
get  word  to  the  defendant  that  he  would  take  ti^  garage.  If  the  plain* 
tiff  had  in  mind  obtaixiing  the  garage  upon  the  same  covenant  for  heat, 
he  failed  tp  convey  any  such  thought,  e^tpfessly  or  impliedly,  to  the 
defendant,  nor  did  Kelm  indicate  to  the  defendamt  in  any  way  that  the 
plaintiff  was  so  minded,  nor  could  it  be  gathered  from  all  the  circum- 
stances that  there  was  such  a  meeting  of  the  minds  cm  .that  subject 
as  between  the  plaintiff  and  the  defendant  as  to  constitute  a  covenant 
to  supply  heat  so  separate  and  independent  a  patt  of  the  lease  as  to 
permit  an  action  for  damages  thereon  for  a  breach  thereof. 

It  is  one  thing  to  permit  a  recovery  where  a  covenantor  has  express- 
ly or  in  fact  agreed  to  a  separate  and  indq>endent  covenant  to  furnish 
heat,  and  quite  another  thing  where  by  settled  authority,  as  in  the  case 
of  a  living  apartment,  the  means  of  fnmishing  heat  being  within  the 
exclusive  control  of  the  landlord,  the  law  has  implied  a  covenant  to  sup- 
ply heat  as  a  part  of  an  implied  covenant  of  quiet  enjoyment.  In  the 
first  case  there  may  be  a  recovery  for  damans.  In  the  latter  case 
there  must  be  an  eviction,  actual  or  constructive,  in  order  to  make  a 
breach  of  the  covenant  of  quiet  enjoyment  available.  In  a  case  of  such 
latter  breach  the*  tenant  may  surrender  the  premises  for  lack  of  ade- 
quate heat,  and  claim  a  constructive  eviction  in  defending  against  a 
daim  for  rent  Tallman- v.  Murphy,  120  N.  Y.  345,  352, 24  N.  E.  716; 
Jackson  v.  Paterno,  58  Misc  Rep.  201,  108  N.  Y.  Supp.  1073;  aflSrmed 
128  App.  EHv.  474v  112  N.  Y.  Supp.  924 ;  Bliss  v.  Clark,  104  Misc.  Ref). 
543,  172  N.  Y.  Supp.  112;  Berlinger  v.  Macdonald,  149  App.  Div.  5, 
133  N.  Y.  Supp.  522.  Surely  no  more  favorable  rule  should  be  applied 
to  a  heated  garage  than  has  been  applied  to  a  heated  living  apartment 
If  there  was  a  ctmtract  between  the  parties  on  the  subject  of  heat  it 
was  a  "quasi  or  constructive  contract  created  by  law  and  not  by  tiie  in* 
tentions  of  the  parties."  Miller  v.  Schloss,  supra,  218  N.  Y.  at  page 
406,  113  N.  E.  at  page  338.  It  was  simply  a  constructive  contract,  imr 
plied  by  law  ds  a  part  of  an  implied  covenant  <rf  quiet  enjoyment 
Therefore  it  was  not  such  a  specific  covenant,  express  or  implied  in 
fact,  as  would  permit  a  tenant  to  maintain  an  independent  cause  of  ac- 
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tion  against  the  landlord  for  damages,  under  such  authorities  as  ^om- 
son-Houston  Elec.  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y.  34,  44,  39 
N.  E.  7;  El  wood  v.  Forkcl,  35  Hun,  202;  Myers  v-  Byrnes,  35  N.  Y. 
269;  Cook  v.  Soule,  56  N.  Y.  420;  Walker  v.  Shoemaker,  4  Hun,  579. 
The  only  remedy  the  plaintiff  had  was  to  surrender  the  premises  for 
lack  of  adeqttate  heat  under  his  implied  covenant  of  quiet  enjoyment, 
land  to  claim  a  constructive  eviction. 

The  judgment  should  be  afiirmed,  with  costs. 


C202  App.  Dlv.  UO 

BLISS  V.  BENEDICT  at  at. 

(Supreme  Court,  Appellate  Division,  First  Department    Julj  14,  1022.) 

Navigable  waters  «=»37(4)— Submergeil  land  held  to  be  nnder  ereok,  and  net  o»- 
der  Sound,  so  as  to  bo  Included  in  grant. 

The  shallow  water  in  the  indentation  between  Clason  Point  on  Cor- 
nell's Neck  and  Old  Ferry  Point  on  the  north  shore  of  Long  Island  ?ound 
is  under  the  water  of  Westchester  creek  after  it  unites  with  Pngsley's 
creek  south  of  Oastle  Point,  so  that  it  was  included  in  the  grant  to  the 
town  of  Westchester  of  the  lands  bounded  on  the ''south  by  the  Sound,  to- 
gether with  all  the  rivers,  creeks,  and  harbors  within  the  bounds,  and  a 
grant  thereafter  by  the  state  of  the  lands  under  such  water  was  void,  es- 
•  pedaily  wliere  the  grant  stated  the  lands  were  under  Westehester  creek. 

Smith  and  Page,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Bronx  County, 

Partition  by  Alida  A.  Bliss  against  Charles  W.  Benedict  and  others. 
From  so  mudi  of  an  interlocutory  judgment  of  partition  as  awarded  a 
strip  of  land  under  water  on  the  easterly  side  of  Comeirs  Neck  to  the 
other  parties  to  the  suit,  and  adiudged  that  the  City  of  New  York  had 
no  right,  title,  or  interest  therein  and  from  final  judgment  the  City  of 
New  York  appeals.  Judgment  reversed,  in  so  far  as  appealed  from, 
and  judgment  ordered  for  the  City. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Charles  J. 
Nehrbas,  of  New  York  City,  of  counsel,  and  Tohn  T.  Mead,  of  New 
York  City,  on  the  brief),  for  appellant. 

Rufus  B.  Cowing,  Jr.,  Clara  R.  Salem,  and  Anderson,  Iseltn  &  An- 
derson, all  of  New  York  City  (Francis  K.  Pendleton,  of  New  York 
City,  of  counsel,  and  Francis  J.  B)rme,  of  New  York  City,  on  the 
brief),  for  respondent. 

CLARKE,  P.  J.  This  is  an  action  in  partition.  The  property  in 
question  is  partly  upland  and  partly  land  under  water.  As  to  the  up- 
land there  is  no  question.  As  to  the  land  under  water  respondents 
claim  under  a  grant  from  the  state  of  New  York  dated  March  10, 
1917.  The  city  of  New  York  claims  the  said  grant  is  invalid,  upon 
the  ground  that  the  state  was  not  tlie  owner  of  the  land  under  water 
purported  to  be  conveyed,  but  that  the  title  thereto  was  vested  in  the 
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city  as  the  successor  of  the  town  of  Westchester,  to  whidi  It  had  been 
granted  by  the  patent  from  Governor  Nicolls  dated  Fd)ruary  IS,  1667. 
Said  patent  contained  this  description. 

"All  tluit  Tract  of  Land  togethr  wttt  ye^  Sererall  Parcells  not  otherwise 
by  Pattent  disposed  of  wch  already  bave  or  liareaftr  shall  be  Parchased  or 
Procured  for  &  on  ye  behalf  of  ye  said  Towne  whethr  from  ye  Native  Indian 
Proprietors  or  others  within  ye  bounds  &  Lymltts  hereaftr  sett  forth  &  Ex- 
prest  (Tizt)  That  iia  to  say  ye  Westeme  bounds  of  ye  Lands  lyeing  wthin  ye 
Lymitts  of  ye  said  Towne  to  beghd  at  ye  West  par  of  ye  Land  comonly  called 
Bronckx  Land  neare  or  adjoining  unto  Harlem  Byver  from  whence  they  fix- 
tend  Eastward  to  ye  West  parte  of  a  Certaine  Neck  of  Land  comonly  called 
Anne  Hooks  Neck  or  Mr.  PellS  Purchase  Southward  they  are  bounded  by  ye 
Sound  or  Bast  Byver  &  so  runne  mnm  a  Paralell  lyne  from  ye  East  &  West 
lymitts  North  into  ye  woods  without  lymitation  for  Range  of  Cattle  or  other 
Improvemt  Togethr  wth  aU  ye  Lands  Soyles  Necks  of  Lands  Byyeni  Creeks 
Harbours  Quarryes  Woods  Meadowes  Pastures  Marshes  Waters  Lakes  fishing 
Hawking  Hunting  &  fowling  &  all  othr  Profitts  Gomodityes  Emolumts  &  Here- 
ditamts  to  ye  said  Land  &  Prmisses  within  ye  said  bounds  &  lymitts  described 
&  sett  forth  belonging  or  in  any  wise  apperteynlng.'' 

In  1^6  Governor  Dongan  made  his  patent  to  the  freeholders  and 
inhabitants  of  the  town  of  Westchester,  ratifying  and  confirming  the 
prior  patent;  the  description  of  the  land  conveyed  being  the  same, 
except  that  it  provided  that  the  northern  boundary  of  the  property 
should  be  the  southerly  line  of  the  patent  of  Oneal  and  the  south  and 
west  lines,  of  Thomas  Pell.  In  1695  Governor  Fletcher  ratified  and 
confirmed  the  prior  patents,  and  all  these  were  ratified  and  confirmed 
by  an  act  of  the  Legislature  of  the  colony  of  New  York  passed  May 
6,  1691,  and  were  further  ratified  and  confirmed  by  the  several  Consti- 
tutions of  the  state.  The  question  to  te  solved  is  what  was  meant  by 
the  words  in  the  patent : 

"Southward  they  are  hounded  hy  the  Sound  or  Bast  River,  •  •  •  to* 
gether  with  all  the  •  •  •  rivers,  creeks,  harhors  •  •  •  within  the 
said  boonds  and  limits." 

It  is  clear  that  these  patents  granted  to  the  town  of  Westchester  all 
the  rivers,  bays,  and  creeks  north  of  the  line  of  the  Sound,  The  city 
claims  the  lands  under  water  here  involved  are  under  the  waters  either 
of  Westchester  creek  or  Pugsley's  creek — in. either  case  they  would 
be  included  in  the  patents  to  the  town  of  Westchester.  The  respond- 
ents contend  they  are  under  the  waters  of  tho  Sound,  and  therefore 
the  state  has  the  right  to  convey. 

The  configuration  of  the  locus  in  quo  is  as  follows:  ComeH's  Neck, 
ending  at  the  south  in  Clason  Point,  lies  between  the  Bronx  River 
and  Pugsley's  creek.  Old  Ferry  Point  is  bounded  on  the  west  by 
Westchester  creek  and  projects  from  the  main  land  approximately 
the  same  distance  as  Clason  Point.  The  distance  between  these  two 
points,  as  shown  on  Plaintiff's  Exhibit  35,  is  2.970  feet.  There  is 
then  between  these  two  points  a  bay  or  indentation. 

Eighteen  hundred  and  twenty  feet  north  of  the  line  meastifed  be- 
tween these  points,  and  where  the  bay  or  indentation  is  2,700  feet  wide, 
is  Castle  Point,  bounded  by  Pugsley's  or  Barret's  creek  to  the  west  and 
Westchester  creek  to  the  east;  the  waters  of  these  two  creeks  join- 
ing to  make  the  bay  or  indentation.    The  precise  point  to  be  deter* 
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mined  is  whether  Castle  Point,  bounded  by  these  two  creeks,  is  bound- 
ed to  the  south  hy  the  Sound  or  East  River,  or  whether  the  bay  or 
indentation  into  which  it  projects  is  the  confluence  of  said  creeks, 
which  do  not  meet  the  Sound  until  they  reaeh  the  line  between  the 
headlands;  that  is  to  say,  Clason  Point  and  Old  Ferry  Point,  where 
deep  water  is  found — ^the  bay  being;  extremely  shallow,  a  narrow 
channel.  8  feet  deep  having  been  dredged  therein  for  navigation. 
Where  the  line  between  the  headlands  is  reached,  the  soimdings  sud- 
denly increase  from  3  feet  to  21  and  32  at  low  water.  The  particular 
land  under  water  in  controversy  projects  into  this  bay  at  a  point  1,120 
feet  north  from  the  outer  end  of  Clason  Point  and  700. feet  south 
from  Castle  Point 

It  is  interesting  to  note  tfiat  the  grant  from  the  state,  upon  which 
respondents  rely,  conveys: 

"All  that  certain  piece  or  parcel  of  land  under  waters  of  WestoKesier  oraeh 
in  front  of  and  adjacent  to  upland  of  the  grantee  berein." 

If  the  lands  converyed  Ue  under  the  waters  of  Westchester  creek, 
then  it  seems  dear  that  the  state  had  no  title  thereto,  and  the  respond- 
ents took  nothing  by  the  grant  Their  effort  has  been,  in  repudiation 
of  the  plain  language  of  the  grant,  to  show  that  said  lands  were  not 
under  the  waters  of  Westchester  creek,  but  were  imder  the  waters 
of  the  Sound. 

The  use  of  the  phrase  "boimded  by  the  Sound  or  East  River*'  was 
not  tmusual  in  ancient  grants,  and  has  been  judicially  determined  in 
controversies  between  communities  claimin^s  under  colonial  grants 
and  individuals  claiming  under  state  grants. 

In  Lowndes  v.  Town  of  Huntington,  153  U.  S.  1,  14  Sup.  Ct  758, 
38  L.  Ed.  615,  the  town  brought  an  action  of  ejectment  to  recover 
lands  under  water  in  Huntington  Bay.  The.  town  relied  upon  the 
grant  of  Governor  Nicolls,  dated  November  30,  1666,  and  confirma- 
tory grants  by  Governors  Dongan  and  Fletcher.  Huntington  being 
on  Long  Island,  the  grant  in  the  description  was  "on  the  north  to  be 
bounded  by  the  Sound  running  betwixt  Long:  Island  and  the  Maine/' 
and  granted  **as  also  all  Havens,  Harbours,  Creekes  *  ♦  ♦  Marsh- 
es, Waters,  Lakes."   The  court  said : 

"It  will  be  seen  from  these  quotations  tliat  the  boundary  on  the  north,  as 
given  in  the  Nicolls  charter,  is  the  'sound  running  betwixt  Long  Idand  and 
the  Maine,*  and  in  the  Fletcher,  the  sound  tiiat  runs  between  <mr  sayd  lale  of 
Nasaaw  and  the  maine  Continent,'  and  the  question  ia  whether  the  tract  in 
controversy  is  south  of  this  north  boundary  line.  •  •  •  The  tract  in  con- 
troversy marked  'A'  on  this  map,  is  within  tho  limits  of  what  is  named  there- 
on, 'Huntington  Bay.'  The  contention  of  the  defendant  is  that  the  body  of 
water  is  a  part  of  the  Sound,  and  that  therefore  the  north  boundary  granted 
to  the  town  of  Huntington  runs  to  the  south  of  the  tract  in  eontroTemy. 
*  *  *  The  northern  boundaries  in  all  these  charters  is  given  as  The  Sound.' 
That  was  then,  and  is  now,  a  well-kcown  body  of  water.  It  opens  into  the 
Atlantic  Ocean,  but  is  separate  and  distinct  therefrom.  Into  it  flow  many 
rivers,  and  open  many  bays,  harbors,  and  inleta;  but  the  tact  of  a  connection 
between  them  and  it  does  not  make  them  a  part  of  the  Sound*^ 

After  referring  to  Rogers  v.  Jones,  1  Wend.  237,  19  Am.  Dec.  493, 
Trustees  of  Brookhaven  v.  Strong, '60  N.  Y,  56,  57,  and  Robins  v. 
Ackerly,  91  N.  Y.  98,  the  opinion  ivoceeds: 
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''Badh  of  Ontm  Uiree  cases  from  fhe  higl^est  court  of  the  state  of  iktw  Tork 
tareats  tiiat  wbloh  is  oained  as  the  boundary,  on  the  north  or  south,  the  Sound 
or  the  Ooaan,  as  referring  directly  to  the  body  of  water  known  by  such  name, 
and  not  as  kiduding  waters  opening  into  or  connected  with  it** 

In  Tiffany  ▼•  Town  of  Oyster  Bay,  209  N.  ¥•  1,  102  N.  E.  58S, 
the  controversy  was  between  an  owner  of  upland  on  the  westerly 
shore  of  Cold  Spring  Harbor,  who  had  received  from  the  state  a 
grant  of  lands  under  water,  and  the  town  of  Oyster  Bay,  which 
claimed  ownership  of  all  lands  under  water  in  Cold  Spring  Harbor 
acquired  under  the  patent  of  Governor  Gaieral  Andros  executed  Sep- 
tember 29,  1677.    Ihe  cotnl  said : 

'K^old  Spring  Harbor  is  not  to  be  deemed  a  part  <tf  the  Soimd  within  the 
meaning  of  the  patent,  unless  the  tenn  here  is  to  be  interpreted  differently 
from  tb0  Bttaaing  giv^i  to  it  in  other  siinllar  grants.  In  the  ancient  ec^<mial 
charters  granting  lands  on  Long  Island,  in  which  the  Sonnd  is  named  as  the 
boundary  on  the  north,  the  term  refers  directly  to  the  body  of  water  known  hy 
such  name,  and  does  not  include  waters  opening  into  it  or  connected  with  it 
[Quoting  from  Lowndes  t.  Huntington,  snpra.]  «  •  •  The  resalt  of  this 
discussion  is  the  condusion  that  the  whole  of  the  land  under  water  in  Gold 
Spring  Harbor  and  the  bay  known  as  Caster  Bay  was  granted  to  the  town  of 
Oyster  Bay  by  the  Andros  patent  of  1677.  It  follows  that  the  state  had  no 
title  to  the  property  which  it  assumed  to  grant  to  Mr.  TUEany  as  owner  of  the 
adjacent  upland.'* 

In  Grace  v.  Town  of  North  Hempstead,  166  App.  DIv.  844,  152  N. 
Y.  Supp.  122,  affirmed  220  N.  Y.  628,  115  N.  E.  1040,  the  court  said: 

'^Thii  is  a  proceeding  to  determine  the  title  to  the  land  beneath  the  waters 
of  Manhasset  Bay,  formerly  called  Cow  Bay,  a  narrow  harbor  on  the  north 
shore  of  long  Island.  *  *  *  It  is  a  mile  wide  at  the  entrance,  and  runs 
Inland  npwards  of  8  miles.  ^  ^  •  PlaintUf  s  lands  are  along  the  westerly 
side  of  Manhasset  Bay,  about  a  mtte  and  a  half  from  the  Sonnd.  This  acticm 
Involiros  the  title  to  ^bout  7  acres  frontii:^  on  plainttfTs  upland,  and  out  in 
the  bay  beyond  the  mean  low-water  line.  Plaintiff  relies  on  a  jstate  grant 
by  the  Commissioners  of  the  Land  OfBce,  made  June  24,  1912.  Defendant,  as 
successor  to  the  original  town  of  Hempstead,  •  ^  •  dalms  to  own  the 
waten  and  bed  of  tlUs  bay  by  colonial  grants^  first,  from  the  I>atdti  Qoremor 
Willem  Kieft  in  ld44,  and  later  from  Ck>l,  Dongan,  the  BngUsh  colonial  €k>v- 
emor,  in  1685.  *  *  *  As  both  the  boundary  meridian  Unee  run  from  the 
Sound  or  Bast  Riyer  to  the  Atlantic  Ocean,  and  this  bay  lies  between  such 
meridians,  the  remaining  question  is:  What  is  th*  north  boundary  of  this 
patent?  Here  again  the  import  is  not  doubtful.  The  Sound  or  Bast  JUver 
means  the  Long  Island  Sound,  and  the  course  'round  the  points  of  the  necks  till 
it  comes  to  Hempstead  Harbour,*  plainly  means  a  boundary  run  around  the 
outer  points  or  headlands  of  Great  Neck  and  Cow  Neck,  by  which  this  bay  Is 
plainly  comprised.  All  doubt  is  removed  by  the  final  words,  'and  the  Sound 
or  Bast  RiYer  to  be  the  northerly  bounds/  Tiffany  ▼.  Town  of  Oyster  Bay, 
209  N.  Y.  1,  7.  And  clearly  the  patent  carried  title  to  the  land  under  water 
within  the  bounds  of  the  patent  Roe  v.. Strong,  107  N.  Y.  350,  358.  ♦  ♦  ♦ 
Bence  it  must  be  held  «  *  *  that  the  state  had  not  title  to  the  property 
whidi  it  assumed  to  grant  to  this  plaintiff.*' 

It  seenas  to  me  that  in  tlie  case  at  bar  the  land  in  controversy  lies — 
as  the  grajiit  from  the  state  recites — under  the  waters  of  Westchester 
creek,  which  is  the  larger  of  the  two  creeks,  the  mouth  of  which  must 
be  held  to  lie  between  the  two  hea^ands,  Clasoa  Point  and  Old  Ferry 
Point,  where  it  empties  into  the  Sound.  In  the  opinion  of  my  broth- 
er SMITH  it  is  suggested  that  to  draw  the  line  of  the  Sound  icom 
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headland  to  headland  would  leave  the  Sound  with  no  shore  line.  But 
that  proposition  seems  to  be  answered  by  the  cases  cited.  Manhasset 
Bay  has  an  entrance  a  mile  wide,  Huntington  Harbor  about  2% 
miles,  and  Oyster  Bay  and  Hempstead  Harbor  each  have  very  wide 
mouths.  The  Connecticut  and  other  rivers  empty  into  the  Sound. 
Can  they  be  said  to  do  so  till  they  pass  their  headlands?  This  little 
bight  or  indentation,  the  mouth  of  Westchester  creek,  is  but  2,970  feet 
wide  and  very  shallow.  I  do  not  think  it  reasonable  to  hold  that  it  is 
the  Sound. 

I  reach  the  conclusion  that  the  land  in  controversy  was  granted  to 
the  town  of  Westchester,  and  therefore  the  state  had  no  title  which 
it  could  convey.  It  follows,  therefore,  that  the  judgment,  in  so  far 
as  it  is  appealed  from,  should  be  reversed,  with  costs,  and  judgment 
entered  for  tfie  appellant,  with  costs.  Necessary  findings  to  be  sub- 
mitted on  settlement  of  the  order.    Settle  order  on  notice, 

BOWLING  and  GREENBAUM,  JJ.,  cQpcur. 

SMITH,  J.  (dissenting).  The  plaintiff  has  been  adjudged  the  own- 
er in  fee  of  the  upland  portion  of  the  premises  by  virtue  of  certain 
Sants  and  conveyances,  beginning  with  a  so-called  ground  brief  from 
)vemor  Kieft,  dated  July  26,  1646,  confirmed  by  letters  patent  from 
Governor  NicoUs,  dated  April  15,  1667,  and  ending  in  the  partition 
judgment.  The  under-water  portion  of  the  premises,  being  the  por- 
tion in  question  on  this  appeal,  comes  to  plaintiff  by  certain  convey- 
ances beginning  with  a  grant  from  the  state  of  New  York  dated 
March  10,  1917.  The  city  questions  the  validity  of  this  grant  on  the 
ground  that  the  state  was  not  the  owner  of  the  lands  under  water, 
but  that  the  title  thereto  had  vested  in  the  city  as  the  successor  of  the 
town  of  Westchester,  which  had  become  the  owner  thereof  by  virtue 
of  a  patent  from  Governor  Nicolls,  dated  February  19,  1667.  This 
patent  conveys  to  the  grantees  a  large  tract  of  land  bounded  westerly 
by  the  Harlem  River,  easterly  by  the  west  line  of  Anne  Hooks  land, 
and  "Southward  they  are  bounded  by  ye  Sound  or  East  River/*  This 
patent  also  grants  all  "Ryvers  Creeks  Harbours/'  etc.,  with  the  bounds 
or  limits. 

The  plaintiff  claims  that  the  body  of  water  into  which  the  parcel 
granted  by  the  state  to  plaintiff's  ancestor  extends  is  a  part  of  the 
East  River  or  Sound,  and  the  trial  court  has  so  held.  The  city  claims 
that  this  is  error,  and  that  this  body  of  water  is  Westchester  creek,  or 
Pugsley's  creek,  and  is  no  part  of  East  River. 

The  East  River  or  Sound  in  the  general  vicinity  extends  practically 
east  and  west,  and  the  northerly  shore  is  indented  by  a  number  of 
bays  or  coves,  covered  at  low  tide  with  very  shallow  water,  except 
where  the  streams  running  into  the  bays  have  made  a  channel  for  them- 
selves or  the  government  has  created  a  deeper  channel  for  navigation 
purposes.  One  of  these  bays  or  coves  is  between  Old  Perry  Point  on 
the  east  and  Clason  Point  on  the  west,  and  has  an  east  and  west  open- 
ing of  about  3,000  feet  and  a  depth  north  of  about  "1.800  feet.  About 
the  center  of  the  northerly  bounds  of  this  bay  is  an  upland  point  called 
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Castle  Hill  Point  on  the  east  side  of  which  Westchester  creek  flows 
in  from  the  north  and  on  the  west  side  Pugsley's  creek  flows  in  from 
the  northwest.  There  has  never  been  any  distinctive  name  to  this  bay, 
except  that  on  the  United  States  government  topographic  map^  sur* 
veyed  not  earlier  thaa  1886  and  issued  as  a  map  in  1897,  the  name 
Westchester  creek  appears. 

The  plaintiff  has  given  evidence  tending  to  show  that  this  body  of 
water  is  a  part  of  the  East  River  or  Sound.  In  proving  her  upland 
ownership  tiie  plaintiff  first  offered  in  evidence  "s.  ground  brief"  dat- 
ed July  26,  1646,  from  Governor  Kieft  to  Thomas  Cornell,  convey- 
ing what  became  known  as  Comell's  Neck,  later  Clason  Point.  The 
ground  brief  has  one  description  as  follows : 

"Beginnlnff  from  the  Kill  of  Bronck's  land,  East  Southeast  aloDj?  the  River 
exteDdlni;  abont  half  a  Dutch  mile  from  the  River  tUl  a  little  creek  over  the 
Valley  (Marsh)  which  nms  around  tliis  land." 

Next  letters  patent  dated  April  15,  1667,  from  Governor  Ntcolls 
to  William  Willett,  confirming  the  above  ground  brief  and  granting 
Cornell's  Neck  by  the  following  description: 

"Whereas  there  is  a  certain  Parcell  of  T^inds  contained  within  a  neck,  com- 
monly called  and  kno\rne  by  the  name  of  Comeirs  Neck,  lying  and  being  on 
the  Maine,  towards  the  Sound  or  Bast  River  being  bounded  on  the  west  by 
a  certain  Rlvolette  which  runs  to  the  Black  Rock  and  so  unto  Bronkse 
Creeke  or  KilL  Then  the  Neck  stretching  itselfe  East,  South  Bast  into 
the  Sound  it  is  hounded  to  the  East  with  another  Rlvolette  which  divides  it 
from  the  limits  of  West  Chester  and  a  line  being  run  from  the  head  of  each 
Rlvolette  wherewith  a  narrow  slip,  the  said  Neck  is  joined  to  the  Maine  land* 
it  closes  up  the  Neck  and  makes  the  North  bounds  thereof/* 

Then  follow  deeds  which  contain  practically  the  same  language 
conveying  diiffcrcnt  parts  of  Corneirs  Neck  down  to  a  report  of  com- 
missioners in  partition  dated  November  14,  1838,  which  set  apart  one 
parcel  of  Cornell's  Neck  which  includes  the  plaintiff's  premises.  The 
description  thereof  contains  the  following; 

"Thence  North  twenty-nine  and  three-quarter  degrees  east  along  the  said 
Sedge  lands  to  Barretts  Creek,  or  the  Creek  which  divides  the  Clason  farm  from 
the  Castle  hill  farm.  Thence  by  and  witli  said  Creek  as  it  runs  and  also  along 
the  shore  of  the  lioog  Island  Sound  southerly  and  westerly  to  the  place  of 
beginning" 

— which  report  was  confirmed  and  parcel  allotted  by  decree  dated  Jan- 
uary 15,  1839.  This  description  is  followed  in  later  conveyance  and 
confirms  the  title  to  the  uplands  in  plaintiff. 

The  plaintiff  claims  from  these  different  descriptions  that  the  con- 
veyances from  the  Nicolls  patent  to  the  present  time  show  that  Cor- 
neirs Neck  was  bounded  on  the  east  (as  well  as  on  the  south)  by  the 
East  River  or  Sound  and  that  this  can  only  be  so  if  the  bay  or  cove 
above  mentioned  is  a  part  of  the  East  River. 

As  further  confirming  this  claim  the  plaintiff  introduced  many  deeds 
showing  that  from  about  1678  to  within  recent  years  the  Castle  *Hill 
Point  was  described  as  bounded  on  the  south  by  the  "Sea**  or  "East 
River"  or  "Sound."  The  deed  dated  December  12,  1678,  of  Ponton 
to  Richardson  of  land  on  Castle  Hill  Neck  contains  this  as  part  of 
the  description: 
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"West  side  of  said  Xeck«  Said  lasd  bonndeth  to  tl|e  South  and  to  the  West 
by  the  Sea." 

The  deed  dated  July  20,  1687,  from  Veale  to  Richardson  of  the 
east  side  of  Castle  Hill  Neck,  contains  the  following: 

"The  Bast  side  is  bound  by  the  Mouth  of  Westchester  Greelc*' 

The  deed  dated  May  30, 1721,  bounded  Castle  Hill  Neck  as  foQows: 

"Southerly  to  ye  Soundi  Northerly  to  ye  Gbmmon,  Basterly  by  ye  Grent 
Creek  and  Westerly  by  ye  Ldttle  Creek  eomiaonly  called  West  Creek." 

Deeds  dated  November  7,  1721,  August  17,  1723,  and  May  20,  1725, 
contain  the  same  description. 

Several  other  conveyances  have  the  same  general  description  of 
Castle  Hill  as  bounded  "Southerly  by  the  Sound,"  down  to  the  par- 
tition description  August  1,  1872,  when  a  rather  more  extended  de- 
scription occurs  as  follows : 

*To  low  water  mark  in  the  westerly  shore  of  Westchester  creek ;  then  along 
th^  low  water  line  on  said  shore  as  it  winds  and  turns  the  following  average 
courses  and  distances  vIsb.:  S.  40"*  02'  W.  81S  feet;  S.  180*  45'  W.  750  feet;  a 
87*"  5'  465  feet;  S.  80**  48'  W.  771  feet  to  the  moutb  of  Westchester  creek; 
then  along  the  low  water  line  on  the  northern  shore  of  the  Bast  Riv^  or  Soand 
as  it  winds  and  turns  the  following  courses  and  distances,  viz,:  S.  87*  21'  W. 
187  feet ;  N.  56*  51'  W.  146  feet  to  the  mouth  of  West  Creek  so  called ;  thence 
along  the  low  water  mark  on  the  easterly  shore  of  said  West  cre^  as  it 
winds  and  tarns." 

The  above  is  a  description  of  Castle  Hill  Neck,  and  first  four  cours- 
es are  along  its  easterly  side;  the  next  two  courses  are  along  the 
southerly  side  of  Castle  Hill  Neck  "on  the  northerly  shore  of  the 
East  River  or  Sound,"  and  the  "mouth  of  Westchester  creek"  is  shown 
to  be  no  further  south  than  the  southeast  point  of  Castle  Hill  Neck, 
and  the  "mouth  of  West  creek  so  called"  no  further  south  than  the 
southwest  point  of  Castle  Hill  Neck. 

Ancient  and  contemporaneous  acts  and  conveyances  of  adjacent 
properties  are  entitled  to  great  weight.  Jackson  v.  Wood,  13  Johns, 
346-348;  Livingston  v.  Ten  Broeck',  16  Johns.  14,  22,  23,  8  Am.  Dec. 
287;  Town  of  North  Hempstead  v.  Eldridge,  111  App.  Div.  789,  793, 
98  N.  Y.  Supp.  157;  Trustees  of  Brookhaven  v.  Strong,  60  N.  Y. 
56,  72. 

There  can  be  very  little  doubt  that  the  body  of  water  in  question 
has  been  considered  a  part  of  East  River  or  the  Sound  down  to  the 
time  of  the  grant  from  the  state  dated  March  10,  1917,  which  for  the 
first  time  bring  into  the  description  of  lands  conveyed  the  words  "un- 
der the  waters  of  Westchester  creek,"  The  patent  from  Governor 
NicoUs  describes  Cornell's  Neck  as  bounded  westerly  by  a  rivolette 
down  to  Bronx  river,  then  the  Neck  proper  extending:  into  the  Sound 
and  bounded  easterly  by  another  rivolette.  Looking  at  the  map.  De- 
fendant's Exhibit  D,  which  most  clearly  shows  these  rivolettes,  it  is  very 
apparent  that  the  rivolettes  mentioned  are  the  small  streams  which  come 
together  very  nearly  at  the  northwest  boundary  of  Cornell's  Neck  as 
the  description  in  the  NicoUs  patent  says.  The  westerly  rivolette  in 
the  description  nms  only  to  Bronx  river,  from  which  point  the  "Neck 
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proper  extends  east-soutfieast  into  the  Sound.**  This  clearly  means 
that  the  southerly  portion  of  Cornell's  Neck  is  bounded  on  the  west 
by  the  Sound,  on  the  south  by  the  Sound,  and  on  the  east  by  the 
Sound,  and  that  farther  up  on  the  east  the  other  rivolette  forms  the 
easterly  boundary.  A  later  description  in  plaintiiPs  chain  of  title 
says  southerly  down  Pugsley's  creek  and  then  "southerly  and  west- 
erly along  the  Sound."  This  southerly  *'alone  the  Sound"  is  only  cor- 
rect on  the  theory  that  the  easterly  shore  of  Cornell's  Neck  bounds 
on  the  Sound.  The  several  descriptions  of  lands  on  Castle  Hill  give 
the  southerly  and  in  one  instance  the  westerly  botmdary  of  those 
lands  as  the  Sound,  and  the  several  mentions  of  Westchester  creek 
and  Pugsley's  creek  show  that  those  creeks  terminate  at  the  southerly 
side  lines  of  Castle  Hill  Point. 

The  city's  claim  of  title  to  the  land  in  question  is  founded  on  the 
patent  from  Governor  Nicolls  to  the  town  of  Westchester,  dated 
February  15,  1667,  in  which  patent  the  southerly  boundary  is  given 
as  above  quoted:  "Southward  they  are  bounded  by  ye  Sound  or 
East  Ryver."  The  contemporaneous  patent  of  Comell's  Neck,  dated 
April  15,  1667,  and  other  old  deeds,  clearly  indicate  that  the  Sound 
or  East  River  came  up  to  Castle  Hill  Point.  The  claim  of  the  plaintiff 
is  based  on  this  patent  of  April  15,  1667,  which  is  dated  two  months 
after  the  patent  on  which  the  city's  claim  is  based.  But  two  things 
are  significant  in  those  patents:  (1)  The  plaintiff's  patent  expressly 
recites  the  earlier  "patent  or  ground  brief"  to  Thomas  Cornell,  dated 
July  26, 1646,  and  confirms  that  tide  in  William  Willetts,  who  is  shown 
to  be  the  successor  of  Thomas  Cornell  in  the  title  to  Cornell's  Neck. 
(2)  The  patent  on  which  the  city  founds  its  claim  expressly  says  it 
grants  the  tract  of  land  described  "not  otherwise  by  pattent  disposed 
of."  These  recited  facts  clearly  show  that  die  city's  patent  conveyed 
nothing  that  was  conveyed  by  the  plaintiff's  patent  The  plaintiff's 
patent,  as  has  been  clearly  shown,  conveyed  all  of  Cornell's  Neck  at 
the  place  in  question  as  botmding  on  the  East  River  or  Sound. 

A  further  fact  is  significant  in  this  connection.  In  the  city's  pat- 
ent. Exhibit  A,  the  grantees  are  certain  named  individuals  "and  their 
associates."  The  city's  Exhibit  B,  Dongan  patent,  dated  January  6, 
1686-7,  refers  to  the  patent  of  February  15,  1667,  and  confirms  it. 
and  mentions  among  others  as  freeholders  William  Richardson  and 
Richard  Ponten.  By  Plaintiff's  Exhibit  38  Richard  Ponton  conveys 
to  William  Richardson  a  part  of  Castle  Hill  Neck  by  a  description 
of  land,  "Boundeth  to  the  south  and  to  the  west  by  the  Sea."  Thus 
we  have  two  of  the  persons  mentioned  in  the  last  above  patent  describ- 
ing Castle  Hill  as  bounded  by  the  "Sea."  The  city  is  therefore  not 
the  owner  of  the  land  under  the  water  of  bay  or  cove  by  virtue  of 
the  above  patent. 

To  further  support  its  position  the  city  claims  that  the  northerly 
bounds  of  the  'Eaist  River  or  Sound  should  be  considered  as  a  line 
drawn  from  headland  to  headland^that  is,  at  the  bay  or  cove  in  ques- 
tion-—that  line  should  be  drawn  from  Clason  Point  to  Old  Perry  Point, 
or  at  least  from  Clason  Point  to  Castle  Hill  Point,  and  that  in  either 
event  the  plaintiff's  underwater  land  would  be  excluded  from  the 
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East  River  or  Sound.  This  claim  of  the  city  is  founded  on  Tiffany 
V.  Town  of  Oyster  Bay,  209  N.  Y.  1.  102  N.  E.  585,  U>wndes  v. 
Huntington,  153  U.  S.  1,  14  Sup.  Ct.  758,  38  L.  Ed.  615,  Grace  v. 
North  Hempstead,  166  App.  Div.  844,  152  N,  Y.  Supp.  122,  affirmed 
220  N.  Y^  628,  115  N.  E.  1040,  and  Robins  v.  Ackerly,  91  N.  Y.  98w 
These  cases  all  have  to  do  with  lands  under  the  waters  of  bays  or 
haiThoTS  which  h<we  always  been  known  by  distinctive  names  and  were 
used  as  boundary  lines  in  ^ants  from  the  Governors  in  the  late  sev- 
enteenth century.  The  Lowndes  Case  had  to  do  with  Huntington  Bay 
on  the  north  shore  of  Long  Island,  and  the  court  held  that  that  bay 
was  a  separate  body  of  water.  This  was  based  on  several  considera- 
tions, the  most  important  being  that  in  an  old  grant  of  Eaton's  Neck 
from  Governor  NicoUs,  date  June  22,  1667,  that  promontory  of  land  is 
described  as  bounded  on  the  west  by  Huntington  3ay.  There  is  no  in- 
dication in  the  opinion  that  the  town  of  Huntington  claimed  that  the 
north  bounds  of  Huntington  Bay  was  a  line  drawn  from  "Lloyd's  Neck 
Point"  on  the  west  to  "Eaton's  Neck  Point,"  as  suggested  by  Mr. 
Carten  in  his  argument.  In  fact  there  is  some  evidence  that  town 
claimed  the  northerly  boimdary  of  Huntington  Bay  to  be  a  line  drawn 
from  somewhere  near  the  Eaton's  Neck  Point  to  the  nearest  point  of 
Lloyd's  Neck  by  a  course  described  in  the  act  of  the  Legislature  (chap- 
ter 279  of  the  year  1888),  which  would  bring  it  out  at  a  point  marked 
"East  Fort"  on  the  map  set  out  in  the  opinion  in  the  Lowndes  Case. 
The  Tiffany  Case  was  a  dispute  over  land  under  the  water  of  Cold 
Spring  Harbor,  an  inner  extension  of  Oyster  Bay,  which  bay  is  similar- 
ly described  in  old  grants. 

The  shore  line  in  the  Sound  must  be  considered  as  following  the 
sinuosities  of  the  shore.  In  Tiffany  v.  Town  of  Oyster  Bay,  2(&  N. 
Y.  1-9,  102  N.  E.  585,  587,  the  court  says: 

"Tn  the  absence  of  language  clearly  indicating  a  different  Intent,  grants  of 
land  bounded  by  the  Sea  or  a  navigable  river  where  the  tide  ebbs  and  flows 
carry  the  title  only  to  high-water  marli^" 

In  the  same  case  in  141  App.  Div.  720,  126  N.  Y.  Supp-  910,  both 
the  prevailing  and  dissenting:  opinions  refer  to  the  north  bounds  of 
the  old  grant  as  "following  snugly  the  shore  line,"  "must  follow  the  sin- 
uosities along  the  sound,"  and  shall  "follow  the  changing  directions  of 
the  north  shore."  Any  other  interpretation,  such  as  contended  by 
the  city,  that  the  line  of  the  Sound  should  run  from  headland  to  head- 
land, would  cut  off  all  the  indentations  in  the  shore  line  of  the  Sound. 
In  short,  the  Sound  would  have  no  shore  line.  It  is  only  where  the 
indentations  of  the  shore  line  are  deep  into  the  land,  and,  have  been 
knoTxm  by  particular  names,  that  they  are  considered  as  separate  bodies 
of  water.  The  other  contention  of  the  city  that  the  line  should  run 
from  Clason  Point  to  Castle  Hill  Point  is  equallv  unsound  for  the 
above  reasons,  and  further  because  the  easterly  side  of  "Comcirs 
Neck  Proper*'  could  not  be  bounded  by  the  "East  River  or  Sound," 
if  such  a  proposed  line  were  to  be  taken  as  the  west  boundary  of 
East  River.  Furthermore  such  a  line  could  create  a  physical  absurdi- 
ty as  the  East  River  with  such  a  line  in  this  oove  would  have  no  shore 
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line.  An  additional  point  is  made  that  the  northerly  shore  of  Hast 
River  should  be  considered  to  be  a  natural  shelf  running  across  be- 
tween headlands.  This  naturad  shelf  is  called  a  "shoal  bight"  or  natu- 
ral subaqueous  division.  This  "shoal  bight''  is  shown  on  some  of  the 
maps,  and  is  a  division  between  the  deep  channel  of  the  river  and  the 
shallow  water  as  the  river  approaches  the  shore.  It  extends  all  along 
some  distance  from  both  shores  of  the  river»  and  the  effect  of  holding 
such  a  division  line  to  be  the  river  line  would  be  to  cut  off  all  shores  and 
islands  from  the  river.  This  "shoal  bight"  claim  claims  too  much, 
as  it  would  give  to  the  city  all  lands  under  water  between  the  high- 
water  mark  and  this  shoal  bight. 

The  conclusion  must  be  that  the  Sound  or  East  River  follows  high- 
water  mark  around  the  cove  into  which  Westchester  creek  and  Pugs- 
ley's  creek  flow,  and  that  Pugsley's  and  Westchester  creeks  do  not 
extend  south  of  the  southerly  boundary  of  Castle  Hill.  The  plaintiff's 
title  to  the  land  under  water  from  the  state  is  therefore  good,  and  the 
judgment  should  be  affirmed,  with  costs. 

PAGE,  J.,  concurs. 


(202  App.  DiY.  104) 

WALM8LEY  v.   K0PCZYN8KI. 

(Supreme  Oourt,  Appellate  Division,  Third  D^partmoit.    July  8^  1022.) 

f.  Libel  and  slander  ^=97(19)— Language  held  slander  per  se. 

Remarks  made  by  defendant  to  plaintiff:  "I  won't  rent  my  hoTuie  t6 
whores  Uke  you,  and  if  I  knew  what  you  were  1  wouldn't  let  you  in.  Tou 
have  two  or  three  men  running  after  you.  The  man  that  knocked  on  the 
kitchen  window  was  some  one  after  you.  Yon  knew  who  it  was.  The 
woman  next  door  said  it  was  a  Mr.  Smith" — are  slanderous  per  se. 

2.  Libel  and  slander  <d8»IOM4),  123(8)— Qtralifled  privilege  does  not  take  case 

frem  Jury,  but  enly  casts  burden  ef  proving  malice  en  plaintiff. 

The  fact  that  an  alleged  slanderous  statement  was  qualifiedly  privileged 
does  not  take  the  case  from  the  jury,  but  casts  on  the  plaintiff  the  burden 
of  proving  malice,  so  that  an  instruction  that  plaintiff  had  that  burden 
was  all  defendant  was  entitled  to. 

3.  Libel  and  slander  ^=:»M  0(3)— Evidence  of  speclllo  acts  tending  te  show  bad 

repvtatlon  held  admissible  on  Issue  of  chastity. 

In  an  action  for  slander,  evidence  by  a  witness  of  acts  of  and  around 
plaintiff,  more  or  less  damaging  to  her  moral  character,  good  name, 
fame,  and  character,  and  showing  a  lack  of  sensitiveness,  are  competent 
under  a  general  denial,  whereby  plaintiff  tendered  the  issue  of  her  <dui9- 
tity,  in  view  of  Code  Civ.  Proe.  |  636,  and  section  8343,  subd.  9,  though  de- 
fendant had  no  knowledge  of  the  circumstances  when  making  the  slan- 
derous statements. 

4.  Libel  and  slander  ^=s>\  1 0(3) ^Evidence  of  general  bad  reputation  Is  admissible. 

Evidence  of  the  general  bad  reputation  of  plaintiff  is  admissible  in  an 
action  for  slander,  which  Is  a  personal  injury,  under  Oode  Qy.  Proe.  | 
8348,  subd.  9. 

5.  Libel  and  slander  ^=:»M0i3)— -Evidenoe  of  specifle  arts  showing  bad  reputation 

admissible,  where  character  Is  In  Issue. 

Where  the  character  of  plaintiff  is  directly  In  issue,  evidence  of  specifle 
acts  showing  bad  reputation  is  admissible;  but,  where  the  issue  is  col- 
lateral, the  evidence  must  be  conflned  to  general  reputation. 

^s»Fof  otberMMS  tMMina  topic  A  KKT-NUMBBR  In  «U  K«y-N«alMred  Dtg«>ts  A  InAezst 
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e.  Libel  and  siMder  «=»!  10(3)— Aets  of  plaintiff  ar»  adnlMllitot  ih^nali  not  eon- 
oiuslve  at  to  laoolviousneso. 

In  an  action  for  slander,  acta  of  plaintiff  In  going  out  with  another  man 
almost  dafiy  and  at  all  times  of  the  day,  about  which  her  hosband 
quarreled  with  the  other  man  and  accused  him  of  breaking  np  the  home, 
are  admlSBlble,  though  they  might  be  predicated  on  other  than  lascivious 
tendencies,  or  that  other  means  may  haver  been  used  to  break  up  the  home, 
since  whether  they  were  is  a  question  for  the  jury. 

Appeal  from  Trial  Term. 

Action  by  Laura  Walmslcy  against  John  Kopczynski.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  COCHRANE,  R  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ.  ^ 

Edgar  Denton,  Jr.,  of  Elmira,  for  appellant. 
James  O.  Sebrmg,  of  Coming,  ior  respondent. 

KILEY,  J.  Upon  the  trial  of  this  action  the  jury  found  that  de- 
fendant, on  the  2Sth  day  of  February,  1916,  at  104  Rose  Place,  in  the 
city  of  Elmira,  N.  Y.,  said  of  and  concerning  the  plaintiff: 

"If  I  had  my  way,  I'd  have  you  out  of  here  in  24  hours.  I  won't  rait  my 
house  to  whores  like  you,  and  if  I  knew  what  you  were  I  wouldn't  let  you  in. 
You  have  two  or  three  men  running  a^er  yoa»  The  man  that  knocked  en 
the  kitchen  window  was  some  one  after  you.  You  know  who  it  wa&  The 
wonmn  next  door  said  it  was  Mr.  Smith.  I  will  have  no  tenants*  if  yoo 
stay,    m  make  you  move  as  soon  as  possiUe.** 

The  judgment  in  favor  of  plaintiff  was  for  $850  and  costs.  Defend- 
ant's answer  was  a  general  denial^  mitigation,  and  justification. 

The  evidence  discloses  that  the  defendant  owns  at  least  three  apart* 
ments  or  houses  for  families  at  104  Rose  Place,  in  the  city  of  Elmira^ 
N.  Y. ;  that  plaintiff  and  her  husband  rented  one  of  them,  and  went 
into  occupancy  on  February  15,  1916;  that  plaintiff's  family  proper 
consisted  of  hersdf,  her  husband,  and  two  children;  that  boarding 
with  them  was  one  Smith,  referred  to  above,  and  he  had  been  there 
more  or  less  for  five  years  previous  to  the  trial. 

[1]  That  the  language  quoted  above,  said  of  and  concerning  the 
plaintiff,  is  slander  per  se,  there  is  no  question.  Defendant  admits  that 
he  had  a  conversation  with  plaintiff  on  February  25,  1916;  that  Smith 
and  one  of  plaintiff's  boys,  9  years  old,  were  present;  that  he  did 
not  use  the  language  imputed  to  him,  but  did  indicate  that  he  would 
like  to  have  her  move  because  of  the  trouble  that  was  being  made 
by  her  and  Smith's  presence;  both  the  tenants  in  the  other  apart- 
ments had  complained  to  him  of  this  man  Smith,  who  was  running 
into  the  house  whenever  plaintiff's  husband  was  away»  and  remarl^ 
made  by  Smith  to  one  of  them;  also  a  fight  between  Smith  and  the 
husband,  which  both  witnessed ;  one  of  the  tenants  threatened  to  leave 
if  plaintiff  did  not  move.  Defendant  contends,  this  plaintiff  being 
his  tenant,  and  what  he  had  heard,  also  finding  Smith  there  on  each 
occasion  when  he  went  there,  and  Smith  having  been  introduced  to 
him  as  Clark,  and  having  been  the  cause  of  the  trouble  and  conceded 
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scandal  in  the  neighbor bood»  tiuit  what  he  said  should  have  beto  held 
by  the  trial  court  as  privileged  or  at  least  as  a  qtmliiied  priviles;e.  It 
cotdd  not  have  been  held  more  than  the  latter,  if  that  could  have 
been  held.  The  court  held  upon  the  trial  and  in  a  refusal  to  charge 
that  what  defendant  said  to  the  plaintiff  was  not  privileged,  nor  qual- 
ifiedly  privileged. 

[2]  It  is  not  contended  that  the  case  could  have  been  taken  from 
the  jury  Km  the  latter  ground,  as  it  could  not;  but  the  effect  of  so 
holding  would  have  been  to  cast  the  burden  of  proving  malice  on  the 
plaintiff.  This  position  is  dearly  defined  in  I<ewis  v.  Chapman,  16  N. 
Y.  369,  where  it  is  said : 

^Malice  1«  essential  to  every  action  for  lib^  It  bas  been  eometlines  dl* 
vlded  Into  legal  malice,  or  malice  in  law,  and  actual  malice,  or  malice  In 
fact  Tbeae  terms  mlgbt  seem  to  Imply  tbat  tbe  two  kinds  of  maUce  are 
different  In  ^eir  nature.  Tbe  true  distinction,  bowever,  is  not  in  tbe  malice 
itself,  but  simply  in  tbe  evidence  by  wbicb  it  is  establlsbed.  In  all  ordinary 
cases,  If  tbe  diarge  oir  impotatioD  complained  of  is  injurious,  and  no  Jnstl- 
flable  motive  for  making  It  is  apparait,  maUce  is  inferred  from  tbe  falsity 
of  tbe  cbaivre.  The  law.  in  sncb  cases,  does  not  impute  malice  not  existing 
in  fact,  but  presumes  a  malidous  motive  for  making  a  charge  wbicb  is  both 
false  and  Injurious,  when  no  other  motive  appears.  Where,  however,  the  dr- 
comstanoes  show  tbat  tbe  defendant  may  reasonably  be  supposed  to  have  had 
a  just  and  worthy  motive  for  making  tbe  diarge^  then  the  law  ceases  to 
infer  malice  from  tbe  mere  falsity  of  the  charge,  and  requires  ft^m  the 
plaintiff  other  proof  of  Its  existence.  ♦  •  •  The  term  •privileged,*  as  ap- 
plied to  a  communication  alleged  to  be  libelous,  means  simply  tbat  the  cir- 
eomstances  under  yrld€h.  It  was  made  were  such  as  to  repel  the  legal  infer- 
ence of  malice,  and  to  throw  upon  the  plaintiff  the  burden  of  offering  8<»n6 
evidence  of  its  existence  beyond  tbe  mere  falsity  of  tlie  charge.** 

To  the  same  effect  is  Klinck  v.  Colby,  46  N.  Y.  427,  434,  7  Am. 
Rep.  360;  Hemmens  v.  Nelson,  138  N.  Y.  517,  34  N.  E.  342,  20  L. 
R.  A.  440.  Many  of  the  cases  bearing  upon  this  subject  are  collated 
and  applied  in  Pecue  v.  West,  191  App.  Div.  620,  181  N.  Y.  Supp.  826. 

The  cotcrt  charged  the  jury  that  upon  the  question  of  malice 
plaintiff  had  the  burden  of  proof ;  ^  outside  of  going  into  detail  as  out- 
lined in  the  above-cited  Cases,  I  do  not  see  what  more  could  have  been 
done  by  the  court  upon  the  evidence.  I  am  not  satisfied  but  what  the 
rule  laid  down  in  Ashcroft  v.  Hammond,  197  N.  Y.  488,  at  page  496 
of  the  opinion  (90  N.  E.  1117  at  page  1120),  could  be  applied  here, 
viz. :  .  ♦.  . 

'^t  is  true  tbat  a  communlcatton  raay  be  so  eittravaffant  in  its  definnclatlonB 
or  80  vituperative  In  Its  character  as  i»  Justify  an  inferenee  of  malice.** 

The  damage  plaintiff  sought  was  for  injury  to  "her  good  name,  fame 
and  credit"  The  plaintiff  was  a  witness  in  her  own  behalf  and  gave 
evidence  to  the  effect  that  she  was  not  guilty  of  the  violations  of  law 
and  morality  implied  in  the  charge,  which  she  claimed,  and  which  the 
jury  has  found,  defendant  made  against  her. 

The  aK)ellant  urges  the  evidence  given  by  a  witness  he  called^ 
showing  acts  of  and  around  the  plaintiff,  more  or  less  damaging  to  her 
moral  character,  to  her  good  name,  fam^»  and  Credit,  and  lowing  a 
lack  of  sensitiveness,  should  not  have  been  stricken  out  by  the  court 
The  evidence  was  to  tbe  effect  that,  some  time  previous  to  the  time 
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alleged  in  the  complaint,  plaintiff  lived  near  her;  that  she  saw  the 
plaintiff  and  Smith  walking  out  together  practiadly  daily,  and  all 
times  of  the  day,  with  Smith  holding  plaintiff's  arm,  "whispering  in  her 
face,  always  kind  of  patting  her  on  the  shoulder  as  they  walked  by.** 
Along  at  first  the  husband  walked  with  them  sometimes;  then  there 
came  a  time  in  the  night  when  witness  heard  such  swearing  as  to  awak- 
en her  from  her  sleep.  She  came  downstairs,  she  looked  out  the  win- 
dow, plaintiff's  husl^and  was  getting  up  from  the  ground,  and  the  om- 
nipresent Smith  was  standing  over  him.  The  husband  was  saying, 
"You  have  txroken  up  my  home ;  you  have  ruined  my  home."  Smith 
was  saying,  "Let  me  explam."  Plaintiff  was  there,  and  took  her  hus- 
band by  the  arm,  and  told  him  she  went  down  town  with  her  little  boy, 
had  just  reached  home,  and  that  Smith  came  along  to  carry  her  pack- 
ages for  her.  Witness  swore  before  this  occurrence  she  had  not  seen 
plaintiff's  husband  at  home  for  three  or  four  weeks,  and  after  the  hus- 
band went  away,  after  this  occurrence,  she  saw  Smith  there  many  times. 
This  evidence  was  stricken  out,  because  defendant  did  not  show  that 
the  circumstances  had  come  to  his  attention  before  he  visiited  plaintiff's 
apartments  on  the  25th  day  of  February,  1916. 

[4]  Exception  was  duly  taken,  which  presents  the  only  other  prop- 
osition calling  for  consideration.  This,  in  turn,  presents  two  ques- 
tions: Can  evidence  of  general  bad  reputation  be  given?  Can  evi- 
dence of  specific  acts  tending  to  show  bad  reputation  be  given?  It 
should  be  recalled  that  in  her  complaint  she  tendered  the  issue  of  her 
chastity  and  faithfulness,  and  became  a  witness  in  her  own  behalf. 
Slander  is  a  personal  injury.  Section  3343,  subd.  9,  of  Code  of  Civil 
Procedure.  This  cause  of  action,  personal  injury,  is  classed  with  the 
cause  of  action  for  breach  of  promise  to  marry.  Section  536  of  the 
Code  of  Civil  Procedure  [Now  respectively  Gen.  Construction  Law,  § 
37a,  as  added  by  Laws  1920,  c.  917,  and  Civ.  Prac.  Act,  §  339.]  This" 
evidence,  if  competent  at  all,  was  competent  u^der  a  general  denial 
Wandell  v.  Edwards,  25  Hun,  498. 

[6]  That  evidence  of  a  general  bad  reputation  is  competent  in  ac- 
tions for  personal  injury  was  held  by  this  court  in  Brisack  v.  King,  199 
App.  Div.  213,  191  N.  Y.  Supp.  477.  In  Ford  v.  Jones,  62  Barb.  484, 
the  court  says  (page  489) : 

"I  take  the  rule  to  be  that,  where  character  la  directly  In  issue,  epedflc 
acts  may  be  proved ;  but  where  the  issue  is  collateral,  as  upon  the  credibility 
of  a  witness,  the  proof  must  be  confined  to  general  reputation." 

This  is  held  to  be  the  correct  rule  in  Young  v.  Johnson,  46  Hun,  164; 
Osterheld  v.  Star  Co.,  146  App.  Div.  388,  131  N.  Y.  Supp.  247. 

[B]  It  does  not  answer  appellant's  argument,  either  Upon  the  trial 
or  upon  this  appeal,  that  the  acts  of  plaintiff  and  Smith,  evidence  of 
which  was  stricken  out,  might  be  predicated  on  other  than  lascivious 
tendencies  and  desires,  or  that  other  means  might  have  been  used  to 
ruin  that  home.  It  was  for  the  jury  to  say.  This  evidence  was  potent; 
it  meant  much  viewed  in  the  light  of  other  evidence  in  the  case.  Such 
a  character  as  it  was  intended  to  portray  is  not  usually  delicately  sen- 
sitive, nor  easily  injured  to  any  great  extent.    The  jury  might  have 
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taken  that  view,  and  have  detennined  that  mere  nominal  damages  would 
in  their  judgment  suffice.    The  ex^ptiotx  presents  reversible  error. 

The  jud^ent  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


DERMER  V.  BARRETT, 

(Supreme  Court*  Appellate  Division,  First  DepartiMnt.    July  14,  1^22.) 

Banks  aad  banking  ^s» IBS'/a— Express  company,  ontfertaklng  to  transmit  money 
to  foreign  ooontry,  hold  Tequlred  to  proouro  bank  book. 

Where  defendant,  an  express  company,  issued  to  plaintiff,  who  desired 
to  transmit  money  to  Austria,  a  receipt  for  the  amount  to  be  paid  to  a 
designated  person  in  Vienna  in  Austrian  money,  and  the  express  agent 
stated  to  plaintiff  on-  the  delivery  of  the  receipt  that  the  express  com- 
pany would  secure  a  bank  book  from  the  Vienna  bank^  the  burden  of 
proof  was  on  defendant,  where  it  failed  to  deliver  a  bank  book,  to  show 
that  the  money  was  in  fact  deposited  In  a  bank. 

Smith,  J.»  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Urcie  Dermer  against  William  M.  Barrett,  as  President 
of  the  Adams  Express  Company.  From  a  judgment  of  the  Appellate 
Term,  affirming  a  judgment  of  the  Municipal  Court  in  favor  of  plaintiff 
for  $225.10,  after  a  trial  by  the  court  without  a  jury,  defendant  ap- 
peals.   Affirmed. 

Argued  before.  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Stockton  &  Stockton,  of  New  York  City  (Joseph  C.  Slaughter,  of 
New  York  City,  of  counsel),  for  appellant. 
Nathaniel  Tonkin,  of  New  York  City,  for  respondent 

PER  CURIAM.    Determination  affirmed,  with  costs. 

SMITH,  J.  (dissenting).    Upon  April  28,  1916,  the  defendant  re- 
ceived from  the  plaintiff  the  sum  of  $192.50,  and  gave  to  the  plaintiff 
a  receipt  in  form  as  follows : 
"No.  072.  April  28,  1916. 

•*RecHvifd  fn>m  Urcie  Dernier,  7  Hester  Street,  one  bimrtred  ninety-two 
50/100  dollars,  for  payment  of  fourteen  hundred  kron^,  foieJiin  currency. 

"To:  K.  K.  Postsparkassa  AmU 

•*Ap:   Vienna,  Austria. 

•^192.50.  G.  A.  Packer. 

**Note. — ThW  remittance  will  be  forwarded  to  the  payee  named,  subject 
to  the  rnles  and  regulations  of  the  varidus  post  onicesuued  in  uiaRiug  cne 
remittance. 

"No  claim  covering  nondelivery  or  errone-^ns  delivery  of  this  remittance,  or. 
for  fallnre  to  produce  receipt,  or  for  postagp  deposited  for  return  of  payee's 
receipt,  will  be  considered  after  three  months  from  date  hereof.'* 

The  plaintiff  upon,  the  stand  swore  that  at  the  time  of  the  delivery 
of  these  moneys  the  defendant  promised  to  secure  a  bank  book  from 

^=9Por  other  cases  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Ntunbered  Digests  ft  lodezee 
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the  Vienna  bank  in  Austria,  and  that  the  book  would  come  in  about 
two  months^  and  that  the  dsud  boc^  had  been  frequentty  demanded, 
and  that  the  defendant  had  failed  to  deliver  the  same.  The  case  was 
tried  on  February  4,  1921.  This  |)romise  to  procure  a  bank  book  is 
specifically  denied  by  the  agent  of  the  express  company  with  whom 
the  plaintiff  made  his  contract,  and  while,  under  conditions  then  exist- 
ing, the  giving  of  a  promise  by  the  defendant  to  deliver  a  bank  book 
within  two  months*  time  was  most  improbable,  nevertheless  this  fact 
has  been  presumptively  found  with  the  pkiintiff  by  the  Municipal 
Court,  which  rendered  a  judgment  for  the  plaintiff.  There  was  no 
proof  given  or  attempted  to  the  effect  that  the  kronen  stipulated  to  be 
deposited  with  the  Viemia  ba^k  were  not  there  deposited  as  contracted 
for.  The  plaintiff  has  recovered  the  amount  of  his  deposit,  with  inter- 
est and  costs,  solely  upon  the  failure  of  the  bank  to  deliver  the  bank 
book  from  tlie  Vienna  bank,  as  provided  in  the  oral  contract  iswom 
to  by  the  plaintiff.  The  position  taken  by  the  trial  court  apparently  was 
that,  having  failed  to  deliver  the  bank  book,  the  burden  was  shifted  up- 
on the  defendant  to  show  that  the  moneys  were  deposited  in  the  Vienna 
bank,  which  the  defendant  has  been  unable  to  show. 

Under  the  authorities  the  receipt  given  by  the  defendant  and  accept- 
ed by  the  plaintiff,  constitutes  the  contract  between  the  parties.  See  1 
Williston  on  Contracts,  §§  90a,  90b.  There  is  no  provision  in  the  writ- 
ten contract  thus  made  that  the  defendant  should  deliver  to  the  plain- 
tiff a  bank  book  and  proof  of  an  oral  contract  imposing  further  obliga- 
tions on  the  part  of  the  defendant  than  those  stipulated  in  the  writing 
is  incompetent  as  varying  the  effect  of  the  written  contract  expressed 
in  the  receipt  given.  Jamestown  Business  College  Ass'n  v.  Allen.  172 
N.  Y.  291,  64  N.  E.  952,  92  Am.  St.  Rep.  740;  Watkins  Salt  Co.  v. 
Mulkey,  225  Fed.  739,  744,  141  C.  C.  A.  11 ;  Loomis  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  203  N.  Y.  359,  96  N.  E.  748,  Ann.  Cas.  1913A, 
928. 

It  is  claimed  that  the  real  consideration  of  a  written  contract  may 
be  shown  by  parol.  But  this  rule  does  not  permit  a  party  to  show  an- 
other promise  as  part  of  the  consideration  where  that  promise  is  not 
supported  by  independent  consideration.  1  Williston  on  Contracts,  §§ 
115a,  115b.  Without  proof,  then,  of  the  moneys  not  having  been  de- 
posited in  the  Vienna  bank,  the  plaintiff  has  failed  to  prove  a  breach  of 
the  written  contract  between  the  parties,  and  has  failed  to  show  any 
fact  which  would  authorize  a  rescission  of  the  contract  and  the  recov- 
ery of  restitution  thereupon,  or  even  of  damages  other  than  of  nominal 
damages.  Even  if  the  contract  had  itself  contained  a  promise  to  pro- 
cure for  the  plaintiff  a  bank  book,  f ailtu-e  so  to  do  would  not  constitute 
cause  for  rescission;  but  the  plaintiff  must  go  further  and  show  that 
the  moneys  were  not  deposited  and  the  contract  broken.  The  produc- 
tion of  the  bank  book  is  not  essential  to  the  plaintiff's  recovery  against 
the  Vienna  bank.  A  bank  book  is  not  negotiable.  See  Newman  ▼. 
Munk.  36  Misc.  Rep.  639,  74  N.  Y.  Supp.  467;  Noah  v.  Bowery 
Sav.  Bank.  225  N.  Y.  284,  122  N.  E.  235;  Smith  v.  Brooklyn  Sav, 
Bank,  101  N.  Y.  60,  4  N.  E.  123,  54  Am.  Rep.  653,  In  the  latter  case 
the  opinion  in  part  reads : 
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nue  dcfendaat  '^  wsvingB  Xmuk^  leeks  to  Justify  tbe  payment  by  It  of  & 
depoeltor's  money,  to  a  stranger  upon  the  ground  tbat  such  payments  were 
made  to  a  person  haying  possession  of  the  depositor's  passbook.  Such  pass- 
book Is  not  negotiable  paper,  and  its  possession  constitutes  in  Itself  no  eri- 
dence  of  a  right  to  draw  money  thereon.  It  merely  imports  a  liability  of  the 
bank  to  the  depositor  for  the  moneys  deposited,  and  an  agreement  to  repay 
them  at  such  time  and  in  such  manner  as  he  shall  direct.  Tbis  contract  is 
implied  ftom  the  nature  and  objects  of  the  transaction  occurring  between  the 
parties." 

In  6  IL  C  L.  at  page  926,  the  text  reads : 

"Before  partial  failure  of  performance  of  one  party  will  give  the  other  the 
right  of  rescission,  tltie  act  failed  to  be  performed  must  go  to  the  root  of  the 
contract,  or  the  failure  to  perform  the  contract  must  be  in  respect  to  matters 
which  would  render  the  performance  of  the  rest  a  thing  different  in  sub- 
stance from  that  which  was  contracted  for.** 

Moreover,  I  know  of  no  rule  of  law  which  shifted  the  burden  of 
proof  upon  the  defendant  to  show  performance  of  a  substantial  part 
of  the  contract,  by  merely  showing  the  faihire  of  the  defendant  to  per- 
form an  incidental  part  thereof,  which,  of  itself,  would  not  authorize  a 
rescission  of  the  contract  The  burden  still  remains  with  the  plaintiff 
to  show  a  breach  of  a  material  part  of  the  contract.  Again,  under 
the  proof  in  this  case,  die  plaintiff  was  not  authorized  to  rescind  the 
contract  without  placing  the  defendant  In  statu  quo.  See  authorities 
cited  in  Scheibe  v.  Zaro,  199  App.  Div.  807,  192  N.  Y.  Supp.  433. 

The  evidence  of  the  defendant,  although  not  entirely  complete,  is 
to  the  effect  that  the  express  company  imder  no  circumstances  sent 
these  remittances  itself,  but  it  purchased  the  kronen  from  the  Cha^e 
Nations^!  Bank,  which  sent  the  remittance  to.  its  correspondents  in 
Vienna.  These  kronen,  therefore,  had  been  purchased  under  this 
custom,  independent  of  proof  as  to  these  particular  kronen.  The  de- 
fendant undoubtedly  purchased  and  paid  the  Chase  National  Bank  for 
these  kronen  forthwitfi  after  the  making  of  the  contract.  If  the  plain- 
tiff is  allowed  here  to  recover  the  consideration  paid,  the  defcnxlant 
must  suffer  at  least  the  depreciation  in  the  kronen,  and  also  the  value 
of  the  kronen  themselves,  if  the  kronen  have  in  fact  been  deposited  in 
the  Vienna  bank  in  which  the^  defendant  agreed  that  it  should  be  de- 
Xx>sited.  It  win  be  borne  in  mind  that  this  action  for  the  consideration 
paid  upon  the  contract  must  proceed  as  upon  rescission.  It  cannot  be 
sustained  as  damages  for  a  breach  of  contract.  In  8  R.  C.  L.  at  page 
454,  the  text  in  part  reads : 

"The  loss  or  in^iry  actually  sustained,  rather  than  the  price  paid  or  agreed 
to  be  paid  on  full  perfoimance,  is  the  proper  measure  of  damages,  except 
where  the  contract  provides  by  way  of  stipulated  damages  that  the  consid- 
eration shall  be  the  amount  recoverable**' 

There  is  no  proof  whatever  here  to  show  any  damages  under  the 
rules  of  law  governing  the  measure  of  damages  for  a  breach  of  this 
contract. 

Without  proof,  therefore,  that  these  moneys  have  not  been  deposited 

in  the  Vienna  bank  stipulated  in  the  written  contract,  the  plaintiff  has 

utterly  failed  to  make  out  his  case.    Because  of  the  difficulty^  however, 

in  getting  that. proof,  in  my  judgment,  there  should  be  a  new  trisJ 
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granted,  rather  than  a  dismissal  of  the  complaint.    I  vote,  therefore, 

for  reversal  of  the  determination  of  the  Appellate  Term  and  judgment 
in  the  Mimicipal  Court,  and  for  a  new  trid,  with  costs,  to  appellant  to 
abide  the  event. 


(202  App.  Div.  14) 

In  re  PEOPLE  ex  rel.  DWYER,  Police  Sergeant,  v.  MacAFFER. 

(Supreme  Court,  Appellate  DlTlsion,  Third  Depftrtmeat     July  6,  1922.) 

1.  Municipal  corporations  ^=s> 1 85 (10)— Safety  commissioner  cannot  use  Informa- 

tion not  disclosed  at  hearing  of  charges  against  policeman  as  basis  for  tntfiogs. 
A  commissioner  of  public  safety  was  not  justified  In  using  inTormation 
not  disclosed  by  him  at  the  hearing  of  charges  of  insubordination  and 
neglect  of  duty,  etc.,  against  a  police  officer,  as  a  basis  for  his  findtngs. 

2.  Municipal  corporations  «=»l85(l)^Potlceman  held  not  guilty  of  Insubordlia- 

tion,  neglect  of  duty,  etc.,  In  releasing  persons  In  his  custody. 

A  police  officer  held  not  guilty  of  insubordination,  neglect  of  duty,  etc.. 
In  releasing  persons  in  his  custody  charged  with  unlawful  possession  of  a 
reyolrer,  which  he  failed  to  find  on  their  persons  on  searching  them,  but 
picked  up  on  the  street,  and,  in  the  presence  of  the  commissioner  of  pub- 
lic safety,  who  did  not  direct  him  to  arrest  the  men,  returned  it  to  the 
owner,  who  refused  to  prefer  charges,  stating  that  he  could  not  accuse 
them  of  having  his  revolver,  and  that  all  he  wanted  was  Its  return;  the 
evidence  b^ng  insufficient  to  idiow  that  the  officeir  arranged  with  the 
owner  that  the  latter  should  make  no  charge  If  the  revolver  was  returned. 

Certiorari  by  John  J.  Dwyer,  Police  Sergeant,  tb  review  a  finding 
and  order  of  the  Commissioner  of  Public  Safety  of  the  City  of  Cohocs, 
dismissing  him  from  the  police  force.  Findings  and  order  annulled, 
and  relator  reinstated. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

M.  James. Conboy,  of  Cohoes,  for  appellant. 
Henry  S.  Kahn,  of  Cohoes,  .for  respondent. 

VAN  KIRK,  J.  The  charges  against  the  relator  were  insubordi- 
nation, intoxication,  neglect  of.duty,  and  breach  of  rules  and  regida- 
tions  in  force,  and  it  was  specifically  charged  that,  on  the  nigfat  of 
February  15,  1921,  and  the  morning  of  February  16,  1921,  Dwyer 
failed  to  arrest  Cunningham  and  Killian,  or  either  of  them,  although 
they  were  in  his  custody,  after  they  had  been  guilty  of  a  breach  of  the 
peace  and  other  crimes ;  that  he  failed  to  arrest  the  parties,  although 
in  possession  of  a  revolver,  ia  violation  of  the  Sullivan  Law;  tl^t 
he  agreed  to  let  Cunningham  and  Killian  go  from  custody,  after  a 
breadx  of  the  peace  and  other  crimes,  if  they  would  turn  over  to  one 
Edward  Page  a  revolver  which  they  had  in  their  possession ;  that  he 
failed  to  make  report  to  his  superior  officers,  the  chief  of  police,  or 
commissioner  of  public  safety,  and  was  guilty  of  neglect  of  duty. 
After  a  hearing  before  the  commissioner  of  public  safety,  the  intoxi- 
cation charge  was  dismissed;  but  the  other  charges  were  upheld,  and 
the  relator  was  dismissed  from  the  police  force. 

There  was  no  proof  justifying  the  findings  made  by  the  commission- 
's* For  •tber  cases  tee  sAme  topic  A  KEY*NUBIBS>R  tn  All  KeF-Numberf  d  OlsesU  A  IndttxM 
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cr.  Oik  tke  evening  of  February  15;  1921,  about  11  o'clock,  Ryan  and 
Dwycr^  police  officers,  were  in  the  police  station*  Word  came  by 
phone  that  there  was  a  disturbance  at  a  place  in  the  city  of  Cohoes 
maintained  by  one  Edward  Page.  Dwyer  said  he  would  go  and  look 
after  it  When  he  reached  Page>  place,  there  was  no  disturbance,  and 
Page  was  not  present.  Officer  Daley  had  gone  with  Dwyer  to  the 
Page  place.  They  were  told  that  Page  had  gone  out  Daley  went 
out  to  look  for  Page,  and  later  Dwyer  followed.  In  about  a  half  hour 
he  returned  to  the  police  station,  and  there  were  Page  and  two  men, 
Cunningham  and  Killian.  They  had  had  some  conversation  with 
Ryan.  Page  said  he  had  had  an  altercation  with  these  men,  Cunning- 
ham and  Killian,  after  refusing  to  allow  them  to  go  up  into  the  dance 
hall.  Page  then  went  out  into  the  street ;  he  was  carrying  a  revolver 
in  his  hip  pocket.  He  i^ppareptly  had  the  suspicion  that  Cunningham 
or  Killian  had  it  Dwyer  took  Killian  and  Cunningham  into,  the  chief's 
room,  searched  them,  and  found  no  revolver.  He  then  had  an  inter- 
view with  Page  in  the  chief's  rooqi.  It  developed  that  another  man, 
McGarry,  had  been  with  Cunningham  and  Killian ;  he  had  gone  up  the 
hill.  Page  was  asked  if  he  wished  to  make  any  charge  against  the  men, 
and  he  said  he  did  not ;  that  he  could  not  accuse  them  of  having  his 
revolver.  Dwyer  then  started  out,  taking  Kallian  and  Cunningham 
with  him,  to  look  after  McGarry.  When  returning,  near  Page's  place, 
he  says  he  kicked  something  in  the  street,  picked  it  up,  and  it  was  a 
revolver^  The  witness  Duffy  says  he  was  at  the  corner  and  saw  Dwyer 
pick  up  the  revolver.  Dwyer  went  directly  to  Page's  place  and  there 
saw  Page  and  the  commissioner  of  public  safety,  MacAffer.  '  He  gave 
the  revolver  to  Page  in  the  commissioner's  presence.  It  does  not  ap- 
pear that  Dwyer  had  seen  any  crime  committed,  or  any  disturbance, 
or  any  breach  of  the  peace.  It  does  appear  that  P^:e,  who  should 
have  been  the  complainant,  refused  tp  make  any  charge  against  either 
Cunningham  or  Killian. 

The  peculiar  circumstance  in  the  case  is  thfeit  the  commissioner,  Mac- 
Affer, intimates  that  he  knows  considerable  about  the  affair,  and  that, 
if  he  were  not' the  commissioner,  he  would  be  the  principal  witness 
against  Dwyer.  He  was  present  when  Dwyer  returned  the  revolver 
to  Page,  and  heard  what  was  said  and  done.  '  The  only  charge  con- 
cerning which  there  is  a  suspicioil  against  Dwyer  is  that  he  arranged 
with  Page  that,  if  the  revolver  wa^  returned.  Page  would  not  make 
any  charge  against  KilHari  and'  CtmhSngham.  The  conftnissioner  in- 
timated at  the  hearing  that  he  knew  something  about  this.  What  he 
knew  could  only  have  been  learned  in  the  conversation  which  he  heard 
at  Page's,  when  there  with  Dwyer.  Whatever  he  learned  there  was 
certainly  communicated  to  him,  and  he  was  the  superior  of  Dwyer; 
he  gave  no  direction  to  Dwyer  to  arrest  these  men.  Dwyer  testifies, 
referring  to  the  time  when  he  and  the  commissioner  were  at  Page's 
place : 

"Q.  And  tell  us  wbat  the  commissioner  said  at  that  time?  A.  He  said: 
'John,  this  shouldn't  go  on.'  I  said:  'What  shouldn't  go  on?'  He  said:  'Al- 
lowing these  two  people  to  go.'  I  said:  *I  haven't  got  nothing  pn  them.  If 
Mp.  Page  wanto  to  make  a  charge  against  them,  I  will  arrest  them,  but  I 
haven't  got  anything  on  them  to  make  a  charge.'  " 
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In  Mr.  Page's  testimony  are  the  following  qttestioos  and  answers: 

"Q.  What  did  Dwy^r  say?  A.  Why,  I  don't  recall  the  exact  ooiiTersation; 
bat  the  idea  was  that  he  bad  made  arrangooMnt  with  me  in  regard  to  letom- 
ing  the  gun,  and  it  was  returned.  I  don't  believe  he  made  any  answer  in 
regard. to  where  he  got  it 

''Mr.  Dawson  (attorney  for  relator):  I  move  to  strike  out  the  portion  of 
the  answer  *that  he  had  made  the  arrangem^it  with  me,'  as  not  responstve  to 
the  question. 

"Mr.  Neary  (attorney  for  the  commissioner):     That  may  go  out 

"The  Commissioner:  Strike  it  out 

"Q.  Did  he  make  arrangemmit  with  yon,  if  you  got  the  gun  back,  you 
would  not  prosecute?  A.  I  believe  he  made  that  statement  some  timo  ago  in 
police  headquarters." 

The  relator  denies  that  there  was  any  such  statement  or  arrangement 
made,  and  witness  Carr  testified  that  he  was  at  the  police  station  when 
Cunningham,  Killian,  and  Page  were  there.  The  officer  told  Page  that 
they  could  not  hold  these  two  fellows  without  charges,  and  Page  re- 
fused to  prefer  charges,  ''because  he  said  all  he  wanted  was  his  gxin ;  he 
said  he  didn't  care  where  he  got  it,  or  how  he  got  it." 

The  chief  complaint  against  Cunningham  and  Killian  was  that  they 
had  taken  Page's  revolver.    Upon  this  subject,  Page  testified: 

"Well,  the  gun  was  carried  in  the  hip  pocket,  which  was  very  shallow,  and 
it  dropped  out  of  the  pocket,  and  I  couldn't  say  when  nor  where.** 

The  information  which  Page  is  said  to  have  given,  at  the  police 
station,  concerning  the  transaction  at  the  dance  hall,  when  Cunningham 
and  Killian  were  present,  was  given  in  the  presence  of  Officer  Ryan,  axxd 
not  in  the  presence  of  Dwyer. 

[1^  2]  If  Commissioner  MacASer  had  information,  which  he  did 
not  disclose  at  the  hearing  against  Dwyer^  he  was  not  justified  in  using 
it  as  a  basis  for  his  findings.  Greeneteum  v,  Bingham,  201  N.  Y.  343, 
94  N.  E.  853.  If  Commissioner  MacAffer  was  not  justified,  from  what 
he  learned  at  Page's,  in  directing  Dwyer  to  hold  Cunningham  and 
IQlIian,  this  record  does  not  disclose  any  reason  why  Dwyer,  upon  his 
own  authority,  should  have  held  them.  The  determination  of  the  com- 
missioner must  be  reversed.  People  ex  rd.  Sampson  v.  York,  35  App. 
Div.  430,  54  N.  Y.  Supp.  835.  The  findings  of  the  commissioner  and 
the  order  of  dismissal  and  the  proceedings  should  be  annulled,  and 
the  relator  reinstated,  with  costs.  People  ex  rd.  Sampson  v.  York,  35 
App.  Div.  430,  54  N.  Y.  Supp.  835. 

Determination  annulled,  and  the  rdator  reinstated,  with  $50  costs 
and  disbursements.   All  concur. 
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BLANK  et  al.  v.  EV£N8. 

(Supreme  Ckmrt^  Special  Term.    May  25,  1922.) 

Coveaaatt  4»5I  (3)— Apartmeat  hoase  nay  be  ereoted  where  bultdlne  reetrletfoiie 
nodMed  to  pernit  ereotloa  ef  ai^  klad  ^  eemldetaohed  houee. 

Where  reetrictiona  by  owners  of  ipecified  ground  as  to  the  character  of 
bT3ilding:s  to  be  erected  thereon  were  modified,  to  permit  the  erection  of 
any  Und  of  a  semidetached  bouse  thereon,  an  apartment  house,  not  in 
violation  of  the  Tenement  House  Law  as  to  the  soace  of  ground  to  be 
used*  could  be  erected. 

Action  by  one  Blaxdc  and  others  against  Morris  B.  Evens  to  restrain 
the  building  of  an  apartment  house.   Judgment  for  defendant 

LAZANSKY,  J.  Action  to  restrain  the  building  of  an  apartment 
.  house  on  the  southerly  side  of  President  street,  between  Brooklyn  and 
Ejbgston  avenues.  Almost  the  entire  north  and  south  sides  of  the 
street  between  the  two  blocks  have  been  developed  into  a  strictly  res- 
idential section,  with  one  house  on  a  50-fQot  plot,  with  the  exception 
of  100  feet  on  the  southeasterly  comer  of  President  street  and  Brook- 
lyn avenue,  occupied  by  a  hospital.  It  would  be  well,  indeed,  if  the 
utilitarian  were  to  give  way  to  the  aesthetic.  But  this  is  not  a  matter 
for  the  court  The  judgment  in  the  action  of  Rowe  v.  Hall  (October 
10,  1907)  was  an  adjudication  that  the  Eastern  Parkway  Company, 
which  had  owned  1,300  feet  on  the  north  and  south  sides  of  the  street 
between  Ac  avttiues  (the  entire  two  sides,  except  the  100  feet  above 
mentioned),  had  bought  and  sold  the  property  with  a  plan  or  scheme 
Aat  its  use  should  be  restricted  to  private  residences  of  50.  feet  front, 
to  cost  not  less  than  $10,000.  But  that  judgment  held  that  Hall,  who 
at  the  commencement  of  the  action  was  the  owner  of  975  feet  by  pm*- 
chase  from  the  Eastern  ParkwOT  Company,  and  is  the  predecessor  in 
titie  of  plaintiffs  Welinsky  and  Shainro,  had  no  knowledge  of  the  plan 
or  scheme  of  the  said  company.  The  Eastern  Parkway  Company  then 
owned  no  property  on  President  street.  The  Rowe  Company,  the  suc- 
cessor of  the  Eastern  Parkway  Company  and  the  predecessor  in  title 
Of  plaintiff  Blank,  owned  50  feet.  Upon  this  basis  the  plaintiffs  Welin- 
sky and  Shapiro  took  and  hold  their  titles  unincumber^  by  the  restric- 
tion established  by  the  Eastern  Parkway  Company  plan.  Of  course, 
if  Han  was  not  bound  by  the  plan,  she  could  not  enforce  it  against 
Rowe  Company.  Thus  it  would  follow  that  these  plaintiffs  could  not 
enforce  it  among  themselves. 

The  defendant  took  title  through  one  Ward.  Ward,  it  will  be  found, 
had  notice  of  the  Eastern  Parkway  Company  plan.  He  had  charge  of 
the  advertising  of  the  plan.  As  to  the  Eastern  Parkway  Ccwnpany  and 
its  successors,  who  bought  on  the  basis  of  the  plan,  he  was  bound  by 
the  restriction.    The  defendant,  it  will  be  found,  had  sufficient  knowl- 
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edge  to  put  him  on  inquiry  as  to  the  plan,  and  will  be  charged  with  no- 
tice thereof.  But  if  plaintiff  and  others,  who  succeed  Hall,  being  the 
owners  of  more  than  one-half  of  all  the  lots,  are  not  bound  by  the  re- 
striction, surely  this  defendant  cannot  be  bound.  If  plaintiffs  may  btiild 
as  they  please,  they  surely  have  no  standing  in  equity  to  restrain  the 
defe^dant  from  building  as  he  pleases.  In  the  conveyance  by  the 
Eastern  Parkway  Company  to  Miller,  who  was  Hall's  dummy  accord- 
ing to  the  above  judgment,,  there  was  the  following  restriction  as  to 
President  street : 

"Nor  shall  they  Construct  on  Presid^t  street  •  •  •  any  boilding  ex- 
cept detached  dweUing  houses  on  lots  50  feet  frost  or  more,  to  cost  not  lesi 
than  $10,000." 

It  will  not  be  necessary  to  consider  whether  the  term  ''dwelling 
house"  includes  an  apartment  house,  as  urged  by  defendant.  For  in 
Rowe  V.  Hall  it  was  decided  that  the  restrictions  in  the  Miller  deed  from, 
the  Eastern  Parkway  Company  "conformed  to  and  were  made  pur- 
suant to  the  general  plan  or  restrictions  represented  by  said  company 
to  its  purchasers."  Thus  in  the  litigation  between  Rowe  Company,  plain- 
tiff Blank's  predecessor,  and  Hall,  plaintiffs  Welinsky  and  Shapiro's 
predecessor,  it  was  in  effect  held  that  the  use  of  their  properties  was 
restricted  to  one  private  dwelling,  on  a  50-foot  plot,  to  cost  not  less 
than  $10,000.  And,  as  plaintiff  would  be  bound  by  the  restriction,  there 
would  be  no  difficulty  in  holding  the  defendant  bound  by  the  restric- 
tion, although  plaintiff's  obligation  to  respect,  the  restriction  came 
through  the  Miller  deed  while  defendant's  came  through  Ward's  and 
his  knowledge  of  the  Eastern  Parkway  Company  plan; 

But  another  situation  arose  which,  in  my  opinion,  denies  to  the 
plaintiffs  equitable  relief.  In  December,  1908,  the  Rowe  Company, 
whose  president  was  the  promoter  of  the  Eastern  Parkway  Company's 
plan,  and  who  was  a  party  to  the  action  against  Hall,  in  which  he 
sought  to  maintain  the  plan,  entered  into  an  agreement  with  Hall  for 
a  valuable  consideration,  modifying  the  restriction  in  the  Miller  deed 
and  the  judgment  in  the  action  of  Rowe  v.  Hall  so  that  Hall,  who  at 
the  time  was  the  owner  of  825  feet,  was  permitted  to  build  (1)  in  ac- 
cordance with  the  deed  restriction  (2)  one-family  houses  in  ^oups  of 
four,  spaced  18  feet  from  the  adjoining  house,  or  (3)  semidetached 
one-family  private  dwellings  on  50  feet  front  or  more.  There  was 
no  limitation  of  price  or  quality  of  the  group  of  semidetached  houses. 
It  seems  to  me  that  this  was  destructive  of  the  highly  restricted  res- 
idential single-family  $10,000  house  scheme  whidb  Rowe  was  pro- 
moting, and  which  he  sought  to  protect  in  the  action  of  Rowe  v.  Hall, 
and  also  of  the  restriction  of  the  Miller  deed  made  pursuant  to  that 
plan.  By  reason  of  this  agreement  the  plaintiffs  in  this  action  could 
build  any  kind  of  a  semidetached  house  on  their  50  feet  they  pleased. 
There  would  be  two  families  on  one  50-foot  plot.  The  quality  of  the 
house  could  be  whatever  they  wished.  The  owner  of  a  comer  lot  of 
100  feet  under  this  modification  could  build  four  20-foot  houses,  each 
for  one  family,  of  any  quality  he  pleased. 

It  does  not  seem  to  me  to  be  any  greater  intrusion  upon  the  Eastern 
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Parkway  Company  plan  or  upon  the  Miller  deed  restriction  to  build  an 
apartment  sudh  as  defendant  contemplates.  The  defendant  is  only 
bound  by  the  Eastern  Parkway  plan  to  those  who  have  the  right  to 
enforce  it  By  this  modification  agreement  the  predecessors  of  plain- 
tiffs have  practically  destroyed  the  plan  pursuant  to  which  the  Miller 
deed  restriction  was  made.  They  are  not  bound  by  it ;  they  cannot  en- 
force it  against  the  defendant.  What  he  proposes  to  do  does  no  more 
violence  to  the  plan  than  what  they  have  the  right  to  do.  Besides,  Hall 
and  Rowe  and  his  company,  which  at  this  time  only  controlled  50 
feet,  agreed  that  all  restrictions  should  come  to  an  end  May  23,  1923. 
At  that  time  these  plaintiffs  and  all  others  who  hold  through  Hall  may 
use  their  property  as  they  please  as  to  one  another.  That  the  condi- 
tions indicate  they  will  not  is  beside  the  question.  They  have  the  pow- 
er. Equity  should  not  interfere  under  such  circumstances.  I  do  not 
think  defendant's  proposed  building  will  be  a  violation  of  the  Tene- 
ment House  Law  (Consol.  Laws,  c.  61)  as  to  space  of  ground  to  be 
used.  He  does  not  propose  to  use  more  of  his  ground  than  the  Tene- 
ment House  Law  permits.  In  any  event,  that  is  a  matter  for  the  tene- 
ment house  department,  and  not  the  court;. 

Judgment  for  the  defendant,  without  costs.  Proposed  findings 
passed  upon.  Submit  decision  and  judgment.  If  plaintiffs  desire  to 
appeal,  and  will  be  expeditious  as  possible,  and  also  endeavor  to  pro- 
cure a  hearing  at  the  June  term  of  the  Appellate  Division,  a  stay  will 
be  granted  pending  determination  by  that  cotut. 


(201  App.  Dlv.  751) 

PEOPLE  ox  rd.  EVENS  v.  KLEINERT,  SnpeHiiteiiddiit  of  Buroao  of  Buirdlnos. 

(Supreme  Court,  Appellate  Divlsloa,  Seeona  Department    June  29, 1822.) 

Manioiiial  cofpomtloiit  «S962I— Bafldbii  pormlt  holifl  Improporiy  oanoeled. 

Under  Code  of  Ordinances,  c.  5,  art.  1,  S  4,  subd.  7,  superintendent  of 
bureau  ^f  buildings  could  not  cancel  a  building  permit  after  operations 
bad  eomnieneed  therennder,  Trfaeve  no  false  statement  or  misrepresentation 
bad  been  made  In  obtaining  the  permit  and  the  tenement  house  depart- 
ment bad  approved  the  application,  and  on  trial  of  an  action  to  enjoin 
erection  of  the  building  the  court  held  It  did  not  Tlolate  tbe  Tenement 
House  Law. 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  th^  relation  of  Morris  B.  Evens,  against 
Albert  E.  Kleinert,  as  Superintendent  of  the  Bureau  of  Buildings. 
From  an  order  denying  a  motion  for  a  peremptory  mandamus  order 
requiring  defendant  to  cancel  an  order  canceling  a  building  permit  pre- 
viously issued,  and  to  cancel  his  revocation  of  the  permit  and  plans  re- 
cited therein,  plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  BLACKMAR,  P.  T.,  and  KELLY,  TAYCOX,  KEL- 
BY,  and  YOUNG,  JJ. ' . 

4t=9For  oUi«r  cases  se«  same  topic  A  KB7-NUMBBR  la  all  Key-Numbered  Disesta  A  Indexes 
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Louis  J.  Altkrug,  of  BrooWsm,  for  appellant. 

WaKam  R.  Wilson,  of  New  York  City  (John  P.  O'Brien,  Corp.  Coun- 
sel, and  \^rdliam  B.  Carswell,  both  of  New  York  City,  on  the  brief), 
for  respondent 

KELLY,  J.  In  December,  1921,  the  petitioner  caused  plans  to  be 
prepared  for  a  17- family  apartment  house  to  be  erected  upon  certain 
premises  owned  by  him  in  the  borough  of  Brooklyn.  On  January  4, 
1922,  after  approval  of  the  plans  by  the  tenement  house  department,  he 
filed  them  with  the  superintendent  of  buildings  and  applied  for  a  permit 
to  construct  the  building.  On  February  8,  1922,  the  defendant  approv- 
ed the  plans  and  issued  the  permit.  The  plans  cost  the  petitioner  $1,- 
000.  On  February  7,  1922,  he  made  a  contract  with  one  Lombardi  to 
excavate  the  lot  and  dig  trenches  for  the  foundation  at  a  cost  of  $1,050, 
the  contract  to  take  effect  on  the  issuance  of  the  permit  After  the  ap- 
proval of  the  plans  by  the  superintendent  of  buildinp  and  issuance  of 
the  building  permit,  the  contractor,  Lombardi,  obtained  the  necessary 
permit  from  the  superintendent  of  highways  to  excavate  and  to  drive 
over  the  sidewalk,  and  in  accordance  with  the  provisions  of  section  391 
of  the  charter  and  the  ordinances  the  contractor  deposited  $50  as  se- 
curity for  the  restoration  of  the  highway.  See  Greater  New  York 
Charter,  Laws  1901,  c.  466,  §  391,  as  amended  by  Laws  1916,  c.  496; 
Code  of  Ordinances,  c.  23,  art.  9,  §  91.  On  the  same  day  the  contrac- 
tor commenced  woric  with  his  laborers  and  trucks  and  excavated  50 
loads  of  earth.  The  petitioner  had  also  obtained  estimates  for  stone, 
cement,  and  gravd,  and  was  proceeding  with  the  erection  of  the  build- 
ing, when  on  February  ^10,  1922,  the  superintendent  of  buildings, 
witfiout  notice  to  petitioner  or  hearing,  revoked  the  building  permit 
This  brought  the  building  operations  to  a  stop. 

The  reason  assigned  by  the  defendant  for  the  cancellation,  as  stated 
in  his  letter  to  petitioner,  dated  February  9,  1922,  was : 

"Because  the  architect  made  corzectloiui  on  the  plans  filed,  instead  of  filing 
duplicate  plans,  printed  from  the  corrected  tracings.  The  plan  examiner 
also  made  corrections  as  to  lintels  and  piers  on  these  plans  without  author- 
ity. Permit  will  remain  canceled  ontU  the  duplicate  plans  printed  from  the 
corrected  tracings  are  filed." 

Thereafter,  upon  application  made  to  him  by  counsel  for  the  petition- 
er, the  superintendent  refused  to  reinstate  the  permit  The  reason  for 
this  summary  action  of  the  superintendent  is  stated  in  the  points  filed 
by  the  corporation  counsel  to  be  the  failure  of  the  petitioner,  after  ex- 
amination of  the  plans  filed  with  the  building  department  and  the  mak- 
ing of  changes  and  corrections  therein  by  me  department,  to  file  new 
"clean  and  duplicate  sets  of  blueprints^  witli  all  the  corrections  printed 
direct  from  the  tracings,"  as  required  by  a  general  order  of  the  superin- 
tendent of  buildings  tfien  in  force.  And  it  is  also  stated  that  the  plans 
and  specifications  as  filed  called  for  a  building  which  would  occupy 
more  than  70  per  cent,  of  the  area  of  plaintiff's  lot,  in  violation  of  sub- 
division B,  section  50,  of  the  Tenement  House  Law  (as  amended  by 
L^ws  of  1921,  c.  218,  Consol.  I^ws,  c.  61).   This  last  objection  was  not 
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the  ground  original]^  stated  by  the  superintendent  for  his  cancellation 
of  the  permit. 

The  reason  assigned  by  the  superintendent  in  his  original  notice  of 
cancellation  was  the  failure  to  file  a  clean  set  of  blueprints  containing 
the  alterations  and  corrections  made  by  the  building  department  prior 
to  the  issuance  of  the  permit,  and  this  is  the  alleged  "irregularity^'  re- 
ferred to  in  the  superintendent's  affidavit  in  opposition  to  the  motion. 
Before  final  submission  of  the  papers  the  learned  judge  at  Special  Term 
permitted  the  superintendent  to  ffle  additional  affidavits,  in  which  it  was 
alleged  that  petitioner's  proposed  building  would  occupy  more  than  70 
per  centum  of  the  area  of  petitioner's  lots,  and  in  which  it  was  also  al- 
leged that  certain  proper^  owners  in  the  neighborhood  had  commenced 
an  action  against  the  petitioner  to  enjoin  the  erection  of  his  apartment 
house,  upon  the  ground  that  it  violated  a  restrictive  covenant  against 
such  buildings,  and  because  of  the  alleged  violation  of  the  Tenement 
House  Law  as  to  space  of  ground  to  be  occupied  by  the  buildings.  This 
action  was  pending  at  the  date  of  the  argfoment  and  decision  of  peti- 
tioner's application  for  mandamus. 

The  petitioner  alleges  that  his  proposed  building  does  not  violate  any 
restriction  in  the  title  or  the  provisions  of  the  Tenement  House  Law, 
and  urges  that  these  are  matters  with  whidi  the  superintendent  of 
buildings  was  not  concerned ;  and  since  the  denial  of  petitioner's  appli- 
cation for  mandamus  the  litigation  between  petitioner  and  his  neighbors 
has  been  tried  upon  the  merits  and  decided  in  petitioner's  favor.  The 
trial  comt  held  that  the  proposed  building  did  not  violate  the  restrictive 
covenants  and  also  said : 

"I  do  not  tliink  defendant's  proposed  buflding  wffl  be  a  violation  of  the 
Tenement  House  Law  as  to  space  of  ground  to  be  used.  Qs  does  not  propose 
to  use  more  of  his  ground  than  the  Tenement  -House  Law  permits.  In  any 
event,  tbat  is  a  matter  for  the  tenement  bouse  department,  and  not  the 
eovrV*    Blank  v.  Bvens  (Sop.)  195  N.  Y.  S.  709,  opinion  by  Lazansky,  J. 

The  courts  are  slow  to  interfere  with  the  administrative  acts  of  city 
officers.  They  are  necessarily  vested  with  authority  to  supervise  and 
direct  the  innumerable  details  of  the  business  of  the  various  depart- 
ments. The  supNcrvision  of  building  plans  and  specifications  is  a  most 
important  duty  imposed  upon  the  superintendent,  and  should  be  ex- 
ercised with  scrupulous  care.  He  is  given  the  necessary  authority  to 
make  changes  and  alterations  in  proposed  plans,  and  to  refuse  permis- 
sion until  the  law  and  the  lawful  regulations  of  the  department  are  com- 
plied with,  and  we  must  assume  that  he  performs  his  duty  and  that  all 
these  matters  were  examined  carefully  before  the  permit  was  issued. 
If  it  was  necessary  or  desirable  to  have  a  clean  copy  of  the  blueprints 
an<r papers  on  file  in  his  office  before  the  permit  was  issued,  that  was 
not  an  unreasonable  requirement,  but  it  rested  entirely  in  the  hands  of 
the  superintendent.  He  might  withhold  his  permit  until  the  clean  copy 
of  the  blueprints  was  filed  with  him. 

There  is  no  suggestion  in  his  replying  affidavits  that  the  builder  in 
this  case  refused  to  assent  to  any  changes  or  alterations  in  the  plans 
made  by  the  superintendent.    On  the  contrary,  he  acceded  to  them,  and 
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the  application  and  plans  were  dtdy  approved  on  Pebruaiy  8,  1922. 
The  original  letter  of  the  superintendent  on  February  9,  1922,  stated: 

"Permit  will  remain  canceled  nntU  the  duplicate  plans  printed  from  the 
corrected  tracings  are  filed.'* 

But  on  February  10th  he  notified  petitioner  that  the  permit  was  can- 
celed and  revoked,  and  he  refused  to  receive  the  duplicate  plans  from 
the  corrected  tracings,  which  petitioner  was  ready  to  furnish.  He  in- 
sisted upon  an  entirely  new  application  for  a  building  permit^  and  it 
appears  that  on  February  10,  1922,  through  the  activities  of  petitioner's 
neighbors,  who  objected  to  his  apartment  house^  the  board  of  estimate 
had  changed  the  zoning  districts,  so  as  to  make  new  requirements, 
which  would  render  the  petitioner's  plans  prepared  in  December,  1921, 
and  approved  February  8,  1922,  valueless,  and  impracticable.  I  do  not 
think  the  superintendent  can  lend  himself  to  these  quarrels  to  avoid 
the  erection  of  apartment  houses  in  localities  where  they  may  be  objec- 
tionable to  the  owners  of  private  residences  nearby.  Mr.  Justice  Xia- 
zansky  said  in  his  opinion  in  Blank  v.  Evens,  supra : 

''It  would  be  well.  Indeed,  if  ;the  utilitarian  w^re  to  g^ve  way  to  the  seBthetle. 

But  this  is  not  a  matter  for  the  court.*' 

Neither  is  it  a  matter  for  the  superintendent  of  buildings.  His  duties 
are  important  and  onerous  enough  to  occupy  his  full  time,  without  en- 
gaging in  these  outside  matters.  A  building  permit  is  an  important 
thing.  It  should  not  be  issued  without  care  and  deliberation;  but, 
when  issued,  and  work  has  actually  commenced  i^  reliance  upon  the 
permit,  it  is  impossible  to  recognize  any  arbitrary  power  of  cancdla- 
tion  and  revocation  in  the  superintendent.  When  the  petitioner  in  good 
faith  entered  upon  the  construction  of  the  building  and  incurred  lialril- 
ities  under  the  permit,  he  acquired  a  vested  right  therein,  of  which 
the  superintendent  had  no  power  to  deprive  him.  City  of  Buffalo  v. 
Chadeayne,  134  N.  Y.  163,  31  N.  E.  443.  The  Code  of  Ordinances  of 
the  City  of  New  York  (chapter  5,  art.  1,  §  4,  subd.  7)  being  the  Build- 
ing Code,  provides  as  follows: 

"flwocafioti.— The  superintendoit  of  buildings  may  revoke  any  permit  or 
approval  issued  under  the  provisions  of  this  article,  in  the  case  of  any  false 
statement  or  any  misrepresentation  as  to  a  material  fact  in  tlie  application  4m 
which  the  permit  or  ai^roral  was  based." 

No  such  false  statement  or  misrepresentation  of  a  material  fact  in 
the  applicSation  is  shown  in  the  replying  affidavit  of  the  superintendent 
Indeed,  the  all^^tion  in  petitioner's  moving  affidavit  that  the  facts  stat- 
ed in  the  application  were  true,  and  that  neither  petitioner  nor  his  archi- 
tect made  any  false  statement  or  misrepresentation  in  the  application,  is 
not  denied  in  the  answering  affidavit.  The  reference  to  the  space  to  be 
occupied  by  the  proposed  building* as  contrary  to  the  provisions  of  the 
Tenement  House  Law  is  clearly  an  afterthought.  The  tenement  house 
department  had  approved  tiie  application,  and  the  court,  on  trial  of  the 
action  to  enjoin  the  building,  has  decided  that  the  petitioner's  building 
did  not  violate  the  Tenement  House  Law.  The  learned  justice  at  Spe- 
.  cial  Term,  in  denying  the  motion  for  a  mandamus  order,  filed  a  memoi 
randum  in  which  he  stated  that  the  denial  was  in  the  exercise  of  dis- 
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cretion,  and  ht  sdd  tluit  tfi6  writ  should  not  issHt  in  stj^ort  of  unjust 
claims. 

We  are  loath  to  interfere  with  the  exercise  of  discretion  by  the  jus- 
tice at  Special  Term,  but  the  suggestion  that  petitioner's  claim  is  unjust 
is  not  supported  by  anything  in  the  record  before  us.  The  learned 
justice  probably  referred  to  the  action  then  pending,  in  which  it  was 
sought  to  enjoin  petitioner's  building  as  a  violation  of  some  restrictive 
covenant.  As  already  stated,  since  the  decision  at  the  Special  Term, 
the  injunction  action  has  been  tried  on  the  merits,  and  tiie  decision  wad 
in  favor  of  the  builder,  the  petitioner  here. 

The  order  denying  the  motion  for  peremptory  mandamus  order 
should  be  reversed  on  the  law,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs.  Settle  order  upon  notice.  All  con- 
cur. 


SMITH  V.  DONAHUE  fli  al. 

(Supreme  Cbnrt,  Appellate  Dlrlsion,  Third  Department    July  6,  1922.) 

1.  Constlttitlonal  law  (dc»84-^hools  and  solioor  dlstriots  <e=s>3,  4— State  will  not 

Interfere  with,  nor  aseiet^  education  In  eeetarlan  schools. 

Under  Const  U.  S.  Amend.  1,  and  Const  N.  Y.  art  1,  (  3,  guaranteeing 
religloua  freedom,  and  article  9,  S{  1,  4,  requiring  free  common  scbooli^ 
but  prohibiting  aid  or  maintenance  other  than  for  examination  or  Inspec- 
tion of  any  school  or  institution  under  the  control  or  direction  of  a  re- 
ligious dei\omination,  the  state  will  not  interfere  with  instruction  in 
schools  under  the  control  of  a  religious  denomhiation,  where  secular  and 
religious  education  are  combined,  but  it  may  not  assist  or  aid  in  such 
instruction,  directly  or  indirectly. 

2.  Schools  and  school  districts  ^s»i6&— Books  furnished  for  nse  of  pupils  are 

furnialied  to  scboois,  and  not  to  pupils. 

Books  furnished  by  the  board  of  educatilon,  under  Education  Law,  f 
868,  subd.  4»  for  the  use  erf  pupils  attending  the  oehools,  whether  the  pub- 
lic or  parochial  schools,  are  not  furnished  to  the  scholars,  as  distinct  from 
the  sebools,  but  are  at  least  an  Indirect  aid  to  the  schools^ 

3.  School  and  school  districts  ^=:»4— State  does  not  recognize  parochial  schools 

as  part  of  educational  system. 

The  provisions  of  Education  Law,  (S  620-6S6,  requiring  school  attend- 
ance of  all  children,  but  permitting  such  attendance  to  be  at  schools  other 
than  public  schools,  if  the  teachers  have  the  required  qualifications,  the 
work  done  is  tested  by  examination,  and  there  are  attendance  officers  to 
insure  attendance,  do  not  recognize  parochial  schools  as  a  part  of  the 
educational  system  of  the  state,  but  merely  provide  for  the  examination 
and  inspection  thereof,  as  permitted  by  Const  art  9,  i  4. 

4.  Schools  and  school  districts  «3»3— Statute  does  not  anthoriie  hoard  of  eduoa* 

tloB  to  furnish  hooks  to  parochial  ''schools/' 

Education  Law,  i  868,  subd.  4,  authorizing  the  board  of  education  to 
furnish  teztrbooks  and  sui^lies  to  all  the  children  attending  the  sidiools 
of  cities  in  which  text^books  or  other « supplies  were  lawfully  provided 
theretofore,  does  not  authorize  the  board  c^  education  of  Ogdensburg; 
which  was  authorized  by  Laws  1903,  c.  187,  §§  1-4,  to  furnish  books  to 
the  schools  with  the  approval  of  the  electors,  to  furnish  such  books  and 
supplies  to  pupils  attepdtng  the  paroohlal  schools  in  the  dtyi  since  the 
schools  referred  to  are  the  public  schools,  and  tbe  "school"  is  not  the 

■      I  ■«  I  —    '  I  .     ■        ■    ■    .   II        I     I  ■  I    ■■   ■    I        .  «    I     ■  I  I  I   I        U 
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bvildiiijr  anMts  eqtilinneiil;  but  Is  the  orgaidzdtlon*  tlie  inatltutkm  and  fhe 
teacheis  and  scholars  together,  so  that  the  pupils  are  a  part  of  the  sdiool. 
[Bd*  Note.— IV>r  other  deflnitiozis,  Me  Words  iwd  etunuM0»  First  and 
Second  Series,  School.] 

S»  Schools  ami  school  districts  «=s>3— Statute  aothortzlno  board  of  edsoatloa  to 
furnish  books  to  paroohlal  schools  would  be  onconstitutloiiaJ. 

A  statute  anthorissing  a  board  of  education  to  furnish  books  and  sup- 
laies  to  pupils  attendii^r  the  parochial  schools  would  be  unconstltatioiiia, 
as  an  indirect  aid,  at  least,  to  such  schools. 

8.  Schools  and  sehoohittstrlols  «s»63(5)— City  board  of  edaoatioa  bsM  to  have 
authority  to  Inorease  salary  of  its  superintendent. 

Under  Ogdenaburg  Qity  Charter,  Laws  1915,  c.  525,  and  Laws  1917, 
c  786,  S  877,  subds.  1, 1-a,  Laws  1919,  c.  645,  f  882,  the  board  of  education 
of  that  city  has  the  right  to  iix  the  sabiry  of  the  superintendent  of  sdiools 
of  the  cit7  and  is  not  limited  to  the  sum  of  $1,500,  whidi  is  provided  as 
the  amount  which  shall  be  in  any  event  inserted  in  the  tax  budget  for  the 
salary. 

Appeal  from  Special  Term,  St  Lawrence  County, 

Action  by  William  A.  Smith  Bg^nst  Robeot  J.  Donahue  and  others, 
as  the  Board  of  Education  of  the  City  of  O^densburg^  and  others. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  judgment  rendered  in  favor  of  plaintiff  as  to  part  of  the 
relief  sought. 

A  Judgment  of  the  Supreme  Court  was  entered  in  St  Lawrence  county, 
January  8.  1922,  dismissing  the  complaint,  with  costs.  The  plaintiff  is  a 
taxpayer  in  the  city  of  Ogdensburg.  The  defendants  are  the  board  of  edu- 
cation, the  superintendent  of  public  schools,  and  the  treasurer  of  the  city. 
The  action  is  brought  to  restrain  the  defendants  from  procuring  with  public 
funds  and  deliyering  free  text-books  and  ordinary  school  suppUes  for  the 
use  of  pupils  of  schools  other  than  the  public  schools  of  the  district ;  also 
from  expending  a  stun  of  money  in  excess  of  $1,500  for  the  purchase  of 
text-books  and  supplies;  also  from  paying  the  superintendent  of  schools  com- 
pensation in  excess  of  $1,600.  The  city  of  Ogdensburg  is  one  of  the  school 
districts  of  the  state  and  tbraagb.  its  board  of  education  maintains  the  pub* 
lie  school  system,  consisting  of  the  grade  school  jsnd  the  academic  dej^at- 
meat. 

The  court  found  '^at  there  is  also  maintained  by  the  Roman  Catholic 
Church,  a  rdigious  denomination,  a  system  of  schools  in  said  dty  known  as 
parochial  schools,  which  system  is  independent  of  said  school  system  admin- 
istered by  said  defendant^  and  none  of  which  parochial  schools  are  in  any 
manner  under  the  Jurisdiction  or  control  of  said  defendants,  but  are  wholly 
under  the  care,  custody,  and  control  of  said  church,  and  which  schools  are 
attended  by  a  portion  of  the  children  residing  in  said  dty,  all  of  whom 
have  the  right  and  privilege  of  attending  said  dty  schools  maintained  by 
said  dty  as  aforesaid,  should  they  so  desire ;  that  the  said  city  has,  for  sev- 
eral year^  past,  and  at  the  commencement  of  this  action  and  the  trial  there- 
of, was,  raising  by  tax,  upon  the  taxable  xnroperty  in  said  dty  annually  a 
sum  in  excess  of  $1,500  for  the  purchase  of  sc^oolbooks  and  supplies,  and 
expending  the  same  upon  requisltfons  by  said  board  of  education  in  the  par- 
chase  of  schdolbooks  and  supplies,  some  of  which  are  for  the  use  of  ttie 
school  children  in  said  dty  in  attendance  upon  the  said  parodiial  sdiools 
outside  the  jurisdiction  and  control  of  said  board  of  education,  and  which 
books  and  supplies  are  actually  used  by  said  children  in  said  parochial 
sdiools.** 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

■■.     '  '  I  ■  I  I  ■     ■  .   I  , .       ■  ■  11      11  I 

^s»For  otlier  cases  see  samfi  topic  &  K£ x-NUMBER  In  aU  Kej-Numbsred  DlgMto  A  Indtxss 
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Prank  L.  Cubfey,  of  Potsdam,  for  appdlanL         i 
Robert  £.  Waterman,  for  respondents* 

VAN  KIRK,  J.  The  principal  question  and  in  fact  the  only  ques- 
tion urged  seriously  by  the  plaintiff  is  whether  or  not  public  funds 
may  be  used  to  furnish  text-books  and  ordinary  school  supplies  to 
pupils  of  private  schools,  or  schools  other  than  the  public  district 
schools,  locate  in  the  city  of  Ogdensburg.  By  the  Laws  of  1917,  c. 
786,  §  1,  article  33-a  was  added  to  the  Education  Law  (ConsOl.  Laws, 
c.  16).  The  article  provides  for  boards  of  education  in  the  several 
cities  of  the  state.    In  section  S68,.subd  4,  is  the  following: 

"To  parcbase  and  fomlsh  such  apparatus,  maps,  globea*  boolm»  furniture 
and  other  equipment  and  supplies  as  may  be  necessary  ior  tbe  proper  and 
efficient  management  of  the  schools  and  other  edueatlona],  social  and  recrea- 
tional activities  and  Interest  under  its  management  and  control.  To  provide 
teztrbooks  or  other  supplies  to  aU  the  children  att^idlng  the  schools  of 
such  cities  in  whi<^  fires  teK^books  or  other  supplies  are  lawfully  provided 
prior  to  the  time  this  act  goes  into  effect? 

This  is  one  of  the  subdivisions  of  the  section  defining  the  powers 
and  duties  of  boards  of  education  in  cities.  Unless  this  subdivision 
authorizes  the  board  of  education  of  the  city  of  Ogdensburg  to  fur- 
nish text-books  and  supplies  to  schools  other  than  the  public  schools 
in  the  district,  or  the  pupils  of  such,  it  is  conceded  that  the  judgment 
appealed  from  is  erroneous. 

To  control  and  furnish  education  for  the  youth  of  the  state  is  a 
governmental  function,  which  was  not  delegated  to  the  federal  gov- 
ernment, but  reserved  to  the  states ;  and  the  legislative  department  of 
each  state  has  full  control  of  its  school  and  educational  activities.  In 
the  exercise  of  this  power  the  Legislature  of  this  state  has  enacted 
the  Education  Law.  Laws  1909,  c  21,  as  amended.  In  this  law  pub- 
lic schools  were  authorized  in  school  districts,  and,  by  the  act  of  1917, 
supra,  in  cities  which  are  constituted  school  districts.  These  districts 
are  civil  divisions  of  the  state,  founded  for  the  exercise  of  this  govern- 
mental function.  The  boards  of  education  have  full  control  of  the 
public  schools,  and  in  the  cities  have  the  care,  custody,  and  control 
of  all  school  property  or  other  property  of  the  city  used  for  educa- 
tional, social,  or  recreational  work,  and  not  specifically  placed  by  law 
under  llie  control  of  some  other  body  or  officer  and  prescribe  rules 
and  regulations  for  the  preservation  of  sudi  property  (section  868, 
subd.  3) ;  also,  in  subdivision  5 : 

*To  estahlish  and  maintain  such  free  elementary  schools,  high  schools, 
traUiiag  schools,  vocatioaal  and  industrial  schools,  mndeigartens,  technical 
schools,  night  schools,  part-time  or  continuation  schools,  vacation  schools, 
schools  for  adults,  open  air  schools,  schools  for  the  mentally  and  physically 
defective  dblldren,  or  such  other  schools  or  dasses  as  such  board  ihaU  deem 
necessary  to  meet  the  needs  and  demands  of  the  city**—- 

also  to  direct  and  control  the  courses  of  study  and  the  text-books 
to  be  used.  Each  board  of  education  of  a  school  district  or  city  is  a 
body  corporate  (section  300);  and  all  their  dtities  are  confined  to 
the  public,  educational,  social,  and  recreational  activities  of  the  city, 
devoted  to  the  welfare  of  the  children ;  they  have  no  authority  or 
control  over  any  other  schools  than  public  schools.: 
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[1]  The  first  inquiry  is  whether  or  not  the  furnishing  of  *'text- 
books  and  ordinary  school  supplies"  to  parochial  schools  is  in  conflict 
with  the  Constitution.  In  the  First  Amendment  to  the  federal  Con- 
stitution is  'this : 

"Freedom  of  ReUgUm,  of  Speech,  of  the  Press  and  Right  of  Petition, — 
Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or  pro- 
hibiting the  free  ezerciBe  thereof." 

In  article  1  of  the  state  Constitution  is  this : 

"See.  8.  Freedom  of  Worship— -ReUgious  Liberty.  The  free  exercise  and 
enjoyment  of  religious  profession  and  worship,  without  discrimination  or 
preference,  shall  forever  be  allowed  in- this  state  to  all  mankind;  and  no 
person  shall  be  rendered  faicompetent  to  be  a  witness  on  account  of  his 
opinions  on  matters  of  religious  belief,  but  the  liberty  of  conscience  hereby 
secured  shall  not  be  so  construed  as  to  excuse  acts  of  licentiousness,  or  |a»> 
tify  practices  inconsistent  with  the  peace  and  safety  of  this  state/^ 

The  direct  provision  of  the  Constitution  which  bears  upon  this  case 
is  in  article  9,  which  refers  to  common  schools  and  the  university. 
Section  1  is: 

•'The  Legislature  shall  provide  for  the  maintenance  and  support  ♦  •  • 
of  free  common  schools,  wherein  all  tlie  children  pf  the  state  may  be  edu* 
cated." 

Section  4  is : 

**No  Aid  to  DenomiiuiHonal  Schools,  Neither  the  state,  nor  any  subdivi- 
sion thereof,  shall  use  its  property  or  credit  or  any  public  money,  or  author- 
ize or  permit  either  to  be  used,  directly  or  indir«ectly,  in  aid  or  maintenance, 
other  than  for  examination  or  insi)ection,  of  any  school  or  institution  of 
learning  wholly  or  in  part  under  the  control  or  direction  of  any  religious 
denomination,  or  in  which  any  denominational  tenet  or  doctrine  is  taught." 

At  no  time  has  it  been  the  intent  of  jEnovemment  in  our  republic  to 
permit  the  union  of  secular  and  relifi:ious  education  in  any  public 
school.  The  state  has  ever  been  jealous,  since  its  or^nization,  to  pro- 
tect against  appearance  of  an  encroachment  upon  the  ri^^ht  of  free 
worship  of  Goa  as  the  conscience  of  the  citizen  may  choose  and  di- 
rect. No  law  has  ever  been  permitted,  or  practice  to  that  end  con- 
doned, respecting  any  establishment  of  religion  or  prohibiting  thfc  free 
exercise  of  religious  beHef  without  discrimination  or  preference  or 
interference  in  any  manner.  In  O'Connor  v.  Hendrick,  109  App.  Div. 
361,  96  N.  Y.  Supp.  161,  affirmed  184  N.  Y.  421,  77  N.  E.  612,  7  U 
R.  A.  (N.  S.)  402,  6  Ann.  Cas.  432,  the  action  was  brought  by  a  teach- 
er to  recover  for  services  in  a  public  school.  The  teacher  wore  the 
garb  of  a  religious  order  or  society  in  the  Roman  Catholic^  Churdi. 
The  superintendent  of  public  instruction  had  made  a  rule  forbidding 
the  use  of  such  garb  or  dress.  It  was  held  that  the  teacher  could  not 
recover;  that  the  order  of  the  superintendent  was  reasonable  under 
article  9,  §  4,  of  the  Constitution  above  quoted,  referring,  to  which  the 
court  said : 

''Heri^  wB  have  the  plainest  possible  declaration  of  the  put^lic  policy  of  the 
state  as  opposed  to  the  prevalence  of  sectarian  influences  in  the  public 
schools.  The  regnlafion  established  by  the  state  8U];)erintendeBt  of  public 
Instruction  through  th^  agency  of  his  order  in  the  Bates  slw^I  Is  in  accord 
with  the  public  poUcy  thus  evidenced  by  the.fondamentlU  li^yf.   There  can  be 


Digitized  by 


Google 


Sflp,Ct)  SIOTH  T.  DOffAirOS        .  719 

(1»6  N.T.8.) 

little  doubt  ;that  the  effect  ot  the  eoetmne  worn  by  tbeee  SUrtera  of  St  Jos- 
eph at  all  times  lu  the  presenee  of  their  pupils  would  be  to  inspire  respect, 
if  not  sympatiiy,  for  the  religious  denomlnatioii  to  which  they,  so  manifestly 
belong.  To  tbfis  extent  the  tufiuence  was  sectarian,  even  if  It  did  not  amount 
to  the  teaching  of  denominational  dpctrinei." 

Under  article  1,  §  3,  o£  the  Constitution;  and.  sismlar  provisions;  ip 
Constitutions  of  other  states,  which  assure  the  fre^  exercise  and  en- 
joyment of  religious  worship  and  belief  without  restraint,  the  reading 
of  the  Bible  has  been  excluded  from  many  of  the  public  schools  tm- 
der  protest  that  such  practice  was  in  conflict  with  the  regulations  and 
beliefs  of  a  religious  denomination,  and,  the  puUic  schools  being  fur- 
nished for  all  the  children,  the  reading  of  the  Bible  wj^s  excluded  in 
order  ^t  there  could  be  no  restraint  upon  their  enjoyipent  of  the 
public  schools  and  without  prejudicing  their  religious  beliefs.  The 
teaching  of  religious  beliefs  and  principles  to  the  youth  of  the  state 
is  recognized  by  all  as  of  high  importance  to  the  welfare  of  the  citi- 
zen, but  still  subordinate  to  freedom  pf  conscience.  The  state  mav 
not  join  religious  instruction  with  secular^. educatiQn,  but  a  church 
may ;  and  the  parochial  schools  are  furnished  by  the  Roman  Catholic 
Church,  in  order  that,  along  with  secular  education,  the  youth  of  the 
church  may  receive  instructions  in  its  religious  beliefs  arid  rules.  In 
accord  with  its  principles  in  that  respect,  the  state  will  not  interfere, 
but  it  may  not  assist  in  aid  of  any  distinct  religious  tenet  From 
these  general  observations,  we  turn  more  directly  to  the  issues. 

[2]  In  practice  in  the  city  of  Ogdensburg  the  principal  and  a  teach- 
er of  a  parochial  school  have  made  requisitions  for  the  number  of 
books  of  each  kind  required  for  the  school,  for  readers,  arithmetics, 
spellers,  geographies,  English,  and  history.  These  books  have  been 
procured  by  the  board  of  education  and  delivered  to  the  school ;  but 
the  defendants  say  that  books  and  supplies,  while  so  procured  and 
furnished,  are  furnished  under  the  ati^ve '  section  of  the  Education 
Law  (section  868,  subd.  4)  to  the  children  attending  the  schools,  and 
not  to  the  schools.  Even  though  we  accept  the  statute. as  meaning 
that  the  books  and  supplies  are  to  be  furnished  to  the  pupils,  and  not 
to  the  school,  we  think  the  act  plainly  comes  within  the  prohibition 
of  the  Constitution ;  if  not  directly  in  aid  of  the  parochial  schools,  it 
certainly  is  in  indirect  aid.  The  scholars  do  not  use  text-books  and 
ordinary  school  supplies  apart  from  their  studies  in  the  school.  They 
want  them  for  the  sole  purpose  of  their  work  there.  There  is  no 
question  but  that  the  text-books  and  ordinary  supplies  ate  furnished 
direct  to  the  public  schools;  there  is  no  thought  that  they  are  fur- 
nished to  the  scholars  as  distinct  from  the  schools ;  neither  can  there 
be  such  a  thought  in  the  case  of  the  parochial  schools. 

[3]  It  is  claimed  on  the  part  of  the  defendants,  and  is  found  by  the 
court,  that  the  parochial  schools  of  the  city  of  Ogdensburg  are  rec- 
ognized by  law  and  by  the  education  department  of  the  state  of  New 
York"  as  a  part  of  the  educiation  system  of  the  state.  We  think  this 
is  a  mistaken  view.  The  policy  of  this  state  is  not  only  to  furnish 
opportunities  for  education,  but  tjiere  are  compulsory  provisions  of 
the  Education  Law«  under  article  23;  entitled  ''Compujisoiy  Educa- 
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tion."  Sections  620  to  636.  Every  child  between  7  and  16  must  at- 
tend schools,  except  that,  between  14  and  16  years  of  age,  they  need 
not  attend,  if  engaged  in  a  useful  occupation.  The  state  has  not  re- 
quired that  every  child  shall  attend  die  public  schools,  but  it  has  re- 
quired that  either  they  attend  the  public  schools,  or,  if  they  attend 
elsewhere,  they  must  be  taught  in  the  same  subjects  in  BngUsh  by  a 
competent  teacher. 

It  was  the  education  of  the  youth  that  the  state  has  required,  and 
not  this  education  necessarily  in  the  public  schools;  but,  if  the  edu- 
cation was  to  be  had  in  a  school  other  than  the  public  schools,  then 
it  was  necessary  that  those  schools  should  be  under  the  inspection  of 
the  state  authorities.  The  state  authorities  have  control  of  the  edu- 
cation of  the  pupil  and  to  require  its  attendance  upon  schooL  In  no 
sense  does  the  state  assume  to  employ  teachers  of  schools  other  than 
the  public  schools ;  but  it  insists  that  in  all  schools  other  than  the  pub- 
lic schools,  where  children  of  compulsory  school  age  are  attending, 
the  teachers  must  have  the  required  qualifications,  and  there  must  be 
examinations  to  test  the  work  done,  and  there  must  be  attendance  offi- 
cers to  insure  attendance.  Sections  623,  629,  632.  The  only  refer- 
ence in  the  Education  Law  to  the  schools,  other  than  the  public  schools, 
is  in  these  provisions  for  compulsory  education,  and  in  no  wise  are 
any  schools  other  than  the  public  schools  recognized  as  a  part  of  the 
educational  system  of  the  state  in  the  primary  grades.  This  is  in 
harmony  wiUi  that  expression  in  article  9,  §  4  (supra),  of  the  state 
Constitution,  forbidding  state  aid  "other  than  for  examination  or  in- 
spection.'' 

[4]  We  may  turn  now  to  a  specific  examination  of  the  provisions 
of  this  subdivision  4  of  section  868.  The  reading  of  the  section  with 
the  other  provisions  of  the  Education  I<aw  shows  that  all  its  require- 
ments, including  the  "powers  and  duties"  of  boards  of  education,  re- 
fer to  those  schools  and  institutions  which  are  under  the  control  of 
the  board  of  education  and  which  are  public  institutions.  The  first 
sentence  of  this  subdivision  refers  to  several  activities  necessary  for 
the  proper  and  efficient  management  of  schools,  which  are  under  the 
management  and  control  of  the  board  of  education,  and  the  last  sen- 
tence provides  for  furnishing  text-books  and  other  supplies  "to  all 
the  children  attending  the  schools  of  such  cities  in  which  free  text- 
books or  other  supplies  are  lawfully  provided  prior  to  the  time  this 
act  goes  into  eflfect."  The  natural  meaning  of  the  wording  of  this 
section  would  apply  to  those  schools  only  in  such  cities  which  are 
under  the  management  and  control  of  the  board  of  education.  There 
was  no  statute  at  the  time  containing  general  provisions  for  tiie  fur- 
nishing of  text-books  or  supplies  to  the  children  of  schools  of  cities. 
The  only  law  under  which  tiie  childr^  attending  the  schools  in  Og- 
densburg  were  supplied  with  their  text-books  was  chapter  187,  Laws 
of  1903.  This  act  allied  to  the  city  of  Ogdensbiu-g  alone;  it  is  not 
a  general  law : 

It  provides  (section  1),  the  electors  of  the  city  of  Ogdenslnirg  **sxe  author^ 
Iced  to  YOte  upon  the  queBtioii  of  furnlabtiig  at  the  ej^pense  of  «adi  dty  tree 
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tezt-beolDi  aatf  ordinary  9^001  m^^iUes  tor  tbe  vm  at  tke  popUs  of  tbo 
school  diBtrkt  of  said  dty  below  the  academic  grade.^ 

It  la  to  be  observed  that  these  things  were  not  to  be'  famished  to  the  pa- 
plls,  but  were  to  be  famished,  apparently  to  the  schools  '^or  the  nse  of  the 
papUs  of  the  school  district" 

Section  2  ptrovides: 

"The  board  of  edaeatlon  of  said  dty  shall  within  ten  days  after  soch  elec- 
tion sobmlt  to  the  common  council  an  estimate  of  the  amount  of  money,  not 
exceeding  two  thousand  dollars,  necessary  to  defray  the  expense  of  provid- 
ing and  caring  for  free  text-books  and  supplies  for  the  pupils  of  the  school 
district  of  said  dty  below  academic  grade,  and  the  common  council  shall 
cause  such  sum  to  be  levied  and  collected  in  the  same  manner  as  other  mon- 
eys are  now  levied  and  collected  In  the  school  district  of  said  dty." 

Section  3 'provides  that  the  m6neys  so  levied  and  collected  be  paid 
to  the  board  of  education  as  a  free  text-book  and  special  fund — 

"to  be  used  by  such  board  in  the  purchase  of  text-books  and  supplies  for 
the  use  of  pupils  of  the  several  schools  of  the  school  district  of  said  dty, 
and  for  no  other  purposa" 

Section  4  provides : 

"AH  books  and  supplies  famished  under  the  provisions  of  this  section 
shall  remain  the  property  of  the  board  of  education." 

The  expression  "pupils  of  the  school  district  below  the  academic 
grade**  naturally  refers  to  tihe  pupils  of  the  public  school  where  these 
grades  are  recognized.  The  moneys  are  to  be  raised  as  other  moneys 
for  school  purposes  are  to  be  raised.  They  are  to  be  used  "for  the 
use  of  the  pupils  of  the  several  schools  of  the  school  district  of  the 
city  and  for  no  otfier  purpose."  The  several  schools  there  referred 
to,  we  think,  considering  all  the  provisions  of  the  Education  Law, 
are  the  public  schools  of  the  district  under  the  control  of  the  board 
of  education.  No  other  schools  are  "schools  of  the  school  district." 
There  may  be  other  schools  in  the  district,  but  they  are  not  the  schools 
of  the  district;,  the  parochial  schools  are  schools  of  the  parish,  re- 
stricted to  the  parish,  and  there  is  nothing  which  implies  that  the 
book^  and  supphes  are  to  be  furnished  to  the  pupils  as  distinguished 
from  the  school.  They  are  for  the  use  of  the  pupils  of  the  school  dis- 
trict, to  be  furnished  to  the  schools  by  the  board  of  education,  and 
they  are  the  property  of  the  board  of  education.  A  school  district  is 
a  district  of  and  for  the  public  schools ;  it  was  organized  as  such  and 
exists  as  such.  The  School  is  not  the  building  and  its  equipment;  it 
is  the  organization,  the  union  of  all  the  elements  in  the  organization, 
to  furnish  education  in  some  branch  of  learning — the  arts  or  sciences 
or  literature.  It  is  the  institution,  and  the  teachers  and  scholars  to- 
gether, that  make  it  up.    The  pupils  are  a  part  of  the  school. 

[5]  Chapter  187,  Laws  of  1903,  and  chapter  786,  Laws  of  1917, 
are  constitutional,  but  they  do  not  bear  the  construction  contended  for 
by  defendants.  If  the  sections  of  these  statutes  complained  of  bore 
the  construction  contended  for  by  defendants,  our  opinion  is  that  they 
would  be  unconstitutional.^  We  understand  ordinary  school  supplies 
would  mean  pens,  pencils,  ink,  paper,  pads,  slates — the  ordinary  things 
used  by  scholars  in  schools.  These  supplies- are  to  be  furnished  in 
195N.Y.S.-4e 
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the  same  manner  and  to  the  same  party  as  text-booksr  It  seemis  to  us 
to  be  giving  a  strained  and  unusual  meaning:  to  words  if  we  hold  that 
the  books  and  the  ordinary  school  supplies,  when  furnished  for  the 
use  of  pupils,  is  a  furnishing  to  the  pnipils,  and  not  a  furnishing  in 
aid  or  maintenance  of  a  school  of  learning.  It  seems  very  plain  that 
such  furnishing  is  at  least  indirectly  in  aid  of  the  institution,  and 
that,  if  not  in  actual  violation  of  the  words,  it  is  in  violation  of  the 
true  intent  and  meaning,  of  the  Constitution,  and  in  consecjuence 
equally  unconstitutional.  People  v.  Albertson,  SS  N.  Y.  SO;  Matter 
of  Hopper  v.  Britt,  203  N.  Y.  144,  96  N.  E.  371,  37  L.  R.  A.  (N.  S.) 
825,  Ann.  Cas.  1913B.  172. 

[8]  This  disposes  of  the  case,  except  as  to  the  salary  of  the  super- 
intendent We  think,  under  Laws  of  1915,  c.  525  (the  city  charter), 
and  chapter  786,  §  877,  subds.  1,  and  1-a,  of  the  Laws  of  1917,  and 
chapter  645,  §  882,  of  the  Laws  of  1919,  that  the  board  of  education 
had  the  right  to  fix  the  salary  of  the  superintendent  of  schools  of  the 
city,  and  that.it  was  not  limited  to  the  sum  of  $ly500,  which  is  pro- 
vided as  the  amount,  that  shall  be  in  any  event  inserted  in  the  tax 
budget  for  the  salary. 

The  judgment  dismissing  the  complaint,  with  costs,  is  reversed,  and 
judgment  is  directed  in  accord  with  the  foregoing  opinion  in  favor  of 
the  plaintiff,  restraining  the  defendants  and  all  officers  or  agents  act- 
ing in  their  behalf  from  purchasing  or  delivering  text-books  and  or- 
dinary school  supplies  for  the  use  of  pupils  of  schools  in  the  city  of 
Ogdensburg  other  than  those  public  schools  which  are  under  the 
control  and  ^lanagemcnt  of  the  board  of  education  of  the  city  of  Og- 
dwisburg. 

We  disapprove  of  findings  of  fact  Nos.  VI,  XIV,  and  XV,  and 
we  find  that  the  parochial  schools  of  the  city  of  Ogdensburg  are  not 
a  part  of  the  education  system  of  the  state;  that  those  ^schools  are 
not  "schools  of  the  school  district,"  but  are  "schools  of  the  parish,'* 
and  the  pupils  of  those  schools  are  not  pupils  of  the  school  district, 
within  the  meaning  of  chapter  187  of  Laws  of  1903,  or  chapter  786 
of  Law3  of  1917;  that  those  schools  are  not  schools  of  the  city  of 
Ogdensburg  in  which  free  text-books  or  other  school  supplies  were 
lawfully  provided  for  prior  to  the  time  chapter  786  of  Laws  of  1917 
went  into  effect;  that,  under  the  Constitution  of  the  state,  text-books 
or  school  supplies  cannot  be  furnished  by  defendants  to  the  parochial 
schools,  or  the  pupils  of  parochial  schools,  in  the  city  of  Ogaensburg. 

All  concur. 
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OLD  HOMESTEAD  WATER  CO.  v.  TREYZ  %t  at. 

(Supreme  Court*  Aiq;>ellate  Division,  Third  Department.    J'uly  6,  1022.) 

1.  Jmlfneiit  «e5>739-**l«J«ii6tlot  aiftlnst  taklag  water  from  ttrean  held  aot  te 

f reveat  ooadennatfon  for  pnbilo  u$e. 

A  decree  in  a  prior  action  enjoining  a  waterworks  corporation  froin 
taking  water  from  a  certain  stream  is  not  res  judicata  in  a  proceeding 
by  the  corporation  against  lower  riparian  owners  to  condemn  a  part  of  tbe 
water  supply,  since  the  injunction  was  founded  upon  atwence  of  right  to 
take  the  water,  wliile  the  proceeding  Is  to  acquire  the  right  to  take  it, 
which  could  not  be  trie^  in  an  action  for  an  injunction. 

2.  Railroads  ^=:9l4— May  be  "Inhabitant  of  town. 

A  railroad  company  may  be  deemed  to  be  an  ''inhabitant''  of  a  town  in 
which  it  lias  a  place  of  business. 

[Bd.  Note.— For  other  definlttons,  see  Words  and  Fhzases^  First  and 
Second  Series,  Inhabita]kcy*--Inhabitant] 

3.'  Eminent  tfomaln  ^=>i86--Map  of  lands  to  bo  takes  must  be  filed  In  proeeedlngs 
to  oondemn  source  of  water  supply. 

Under  Transportation  Corporations  Law,  f  83,  proriding  that  water- 
works corporations,  before  taking  land,  shall  cause  a  surrey  and  map  to 
be  made  and  to  be  filed  In  the  office  of  the  county  olerk  of  the  county  in 
whi<di  the  lands  are  situated,  failure  to  make  and  iUe  such  a  map  by  a 
waterworks  corporation  renders  a  proceeding  to. condemn  a  source  of  • 
water  supply  fatally  defective. 

4.  Eminent  domain  €=> 1 95— Failure  of  waterworks  corporation  to  lllo  map  Of 
lands  sought  to  be  condemued  may  be  raised  on  general  Issue. 

Under  Condemnation  Law,  §  9,  prot^iding  that  an  owner  ot  property 
sought  to  be  condemned  may  appeal  and  interpose  an  answer;  which  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of  the  pe- 
tition controverted,  or  of  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief,  and  Transportation  Corporations  Law,  f  83,  providing 
that  a  waterworks  corporation,  in  condemning  land,  must  file  a  map  of 
the  lands  to  be  condemned  In  the  office  of  the  county  cierfc  of  the  county 
in  which  the  lands  are  located,  the  failure  of  the  waterworks  corpora- 
tion seeking  to  condemn  land  to  file  such  h  map  may  be  raised  at  the  trial 
under  the  general  Issue. 

Appeal  from  Special  Term. 

Action  by  the  Old  Homestead  Water  Company  against  G.  Harry 
Treyz  and  another.  From  a  final  order  and  judgment  condemning 
certain  lands,  defendants  appeal.  Judgment  and  order  reversed,  ap- 
praisal set  aside,  and  petition  dismissed. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  t.  KELLOGG, 
KILEY,  and  VAN  KIRK,  J  J. 

Jenkins,  Dcyo  &  Hitchcock,  of  Binghamton  (C.  H.  Hitchcock,  of 
Binghamton,  of  coimsel),  f  or  appdlants. 
A.  G.  Patterson,  of  Walton,  for  respondent 

KILEY,  J.  The  petitioner  is  a  duly  incorporated  water  compairjr, 
having  its  works  and  place  of  business  at  Livingston  Manor,  SulHvart 
county,  N.'Y.  At  all  times  of  importance  to  the  decision  on  this  ap- 
peal it  was  suppl3ang  the  people  of  Livingston  Manor  with  water  for 
doipestic  purposes,  and  had  a  contract  to  furnish  and  was  furnishing 
wat^r  from  its  system  for  fire  protection.    At  all  times  herein  referred 

^ssFor  othtt  eaees  ace  same  toplo  ft  KSY-NUMBBR  Is  all  Ksr-NmnbemA  J)lsMtai  ft  Ia4«zm. 
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to  it  mamtsuned  mains  through  the  variotis  streets  of  sud  village^  and 
hydrants  from  which  the  water  was  taken  m  case  of  fire.  Its  source 
of  supply  is  a  reservoir  on  the  Houghtaling  branch  of  the  Cat  Tail 
creek,  which  runs  in  a  northerly  and  southerly  direction;  the  stream 
running  southerly.  The  supply  was  and  is  decreasing  from  various 
causes,  the  principal  of  which,  from  the  evidence,  seems  to  be  the  clear- 
ing oflf  of  the  forests  in  that  vicinity.  The  petitioner,  desiring  to  in- 
crease its  water  supply,  acquired  by  condemnation  and  purchase  ri- 
parian rights  on  said  creek.  The  defendants  are  lower  riparian  own- 
ers on  said  Cat  Tail  creek,  and  have  and  operate  an  acid  factory  with 
water  from  said  creek.  This  factory  is  on  the  main  body  of  the  creek, 
below  the  junction  of  the  Houghtaling  branch  with  the  main  body.  Pe- 
titioner made  an  effort  to  procure  the  right  to  convert  the  surplus  wa- 
ters of  said  creek  to  store  for  use  in  its  system,  by  purchase  from  the 
defendants,  seeking  only  such  water  as  the  defendants  did  pot  need  to 
operate  their  factory.  Such  effort  was  unsuccessful.  On  June  5, 
1916,  petitioner  executed  its  petition  to  the  Supreme  Court,  in  and  by 
which  it  set  forUi  its  obligations  as  a  water  corporation  and  by  con- 
tract to  supply  water  to  the  inhabitants  of  Livingston  Manor,  and 
that  such  supply  was  required  for  the  public  use  aforesaid.  Said  wa- 
■  ter  or  source  sought  to  be  condemned  is  described  in  the  petition  as 
follows : 

"The  right  to  dirert  the  waters  of  the  stream  known  as  Cat  Tall  brook  and 
its  tributaries  in  the  towns  of  Rockland,  Liberty,  and  CalUcoon,  in  the  county 
of  Sullivan,  N.  Y.,  or  so  much  thereof  as  may  be  necessary  for  the  purpose  of 
supplying  the  water  system  of  the  plaintiit  with  water  for  the  purposes  of 
its  corporate  franchises.  Said  water  to  be  diverted  in  soch  a  nfltuner  mBd 
at  sach  times  as  will  best  conserve  the  purposes  of  said  corporation  in  fmv 
nishing  potable  water  to  the  inhabitants  of  Livingston  Manor,  and  f nmlslLing 
pressure  for  fire  protection  through  the  hydrants  of  said  company  to  the  tU- 
lage  of  Livingston  Manor,  ezoept  that  there  shall  be  aUoweu  to  pass  along 
said  stream  at  all  times  2,000  cable  feet  of  water  per  hour  when  the  flow  of 
the  stream  equals  or  exceeds  said  amount" 

It  was  further  alleged: 

"That  all  the  preliminary  steps  required  by  law  hare  been  taken  to  oititle 
it  to  Institnte  the  proceedings." 

And  further: 

"That  annexed  hereto  and  marked  Bxhlbit  A  Is  a  map  of  the  watershed 
of  the  Cat  Tail  brook  and  its  tributaries,  and  the  lomtlon  of  defendants'  land, 
whose  right  to  the  flow  of  said  stream  is  sous^t  to  be  condemned." 

On  the  16th  day  of  June,  1916,  the  defendants  prepared  their  answer 
to  said  petition,  in  and  by  which  they  admit  the  incorporation  of  the 
petitioner,  its  purpose  and  location,  and  deny  that  the  public  interest 
require  the  condemnation  sought,  or  that  the  stream  in  question  is  the 
most  available  source  of  supply.  They  further  deny  that  the  petitioner, 
in  good  faith,  endeavored  to  agree  with  them  for  the  purchase  of  said 
rights,  or  that  they  offered  an  adequate  price  therefor,  and  further  de- 
ny as  follows :    • 

"The  defendants  further  deny  that  they  have  knowledge  Or  Information 
sufficient  to  form  a  belief  as  to  all  and  sipgular  the  matters  alleged  in  the 
petitlon-not  hereAnbefore  admitted  or  denied*"  . 
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The  balance  of  said  answer,  commencing  with,  paragraph  2,  con- 
tains matters  aUeged  as  an  affirmative  defense.  Such  proceedings  were 
thereafter  had  that  Hon.  George  F.  Andrews,  of  Owego,  N.  Y.,  was 
appointed  a  referee  to  hear  and  determine  the  issues  presented  by  the 
petition  and  answer.  After  hearings  upon  which  the  evidence  seems 
to  have  been  fully  developed  and  given,  the  referee  found  the  facts 
in  favor  of  petitioner,  and  as  a  conclusion  of  law  found  that  the  public 
uses  required  the  acquisition  of  the.  water  sought  to  be  condemned  as 
asked  for  in  the  petition,  and  that  commissioners  be  appointed  to  ap- 
praise said  rights  and  ascertain  the  compensation  to  be  paid  to  the  de- 
fendants therefor.  This  was  done.  Defendants  appealed  from  the 
final  order  and  the  Judgment  of  condemnation  and  the  proceedings 
antecedent  tiiereto.  It  is  announced  in  appellants'  brief  that  the  con- 
sideration on  appeal  to  this  court  is  limited  as  follows : 

"No  question  is  raised  upon  this  appeal  over  ttie  proceedings  subsequent 
to  the  Judgment,  or  the  award,  or  Us  amount,  exc^t  as  they  are  founded 
upon  a  judgment  which  the  appellants  belieye  was  unwarranted  by  the  law 
and  the 'facts.  The  questions  brought  upon  the  appenl  are  raised  by  the 
exceptions  upon  the  trial  before  the  referee,  and  upon  the  exceptions  taken 
and  filed  to  his  findings  and  concLusions.** 

[1  ]  A' careful  study  of  this  long  record  discloses  but  one  suggestion 
and  tiiree  questions  that  call  for  attention :  The  suggestion  is  that  an 
action  brought  by  the  defendants  in  1915,  in  which  petitioner  was  en- 
joined from  taking  water  from  Cat  Tail  creek,  is  res  adjudicata  as 
Detween  the  parties  to  this  proceeding.  That  judgment  was  founded 
upon  the  absence  of  right  to  take  the  waters,  while  this  proceeding  is 
to  acquire  that  right,  which  could  not  be  tried  out  in  an  action  for  an 
injunction,  and  it  was  properly  found  by  the  referee  that  it  was  not  a 
bar  to  this  proceeding. 

[2]  The  next  question,  the  one  of  necessity  for  public  use.  There 
is  evidence  to  sustain  the  referee's  finding  in  that  regard,  but  the  appel- 
lant urges  as  a  third  proposition  that  in  reaching  his  conclusion  the  ref- 
eree improperly  considered  the  New  York,  Ontario  &  Western  Railroad 
Company  as  an  inhabitant.  "Inhabitant"  and  "resident"  are  synony- 
mous terms.  Webster's  Dictionary.  In  P<dand  v.  United  Traction  Co., 
88  App.  Div.  281,  85  N.  Y.  Supp.  7,  the  court  says : 

'"But  it  seems  also  to  be  settled  that,  in  the  ease  of  a  railroad  company, 
its  place  of  residence  mast  be  ascertained  by  its  place  of  business,  and.  If 
it  have  several  places  of  business,  it  must  also  be  deemed  to  have  several' 
places  of  residence.** 

This  case  was  affirmed  in  the  Court  of  Appeals  (177  N;  Y.  557,  69 
N.  E.  1129),  on  the  opinion  of  the  Appellate  Division.  •  It  would  be  a 
too  narrow  construction  to  hold  otherwise  in  th^s  case,  especially  in 
view  of  the  limitation  of  the  tise  of  the  water  provided  by  the  referee 
in  his'twenty-first  finding  of  fact.  After  finding  that  petitioner  was 
entitled  to  the  surplus  waters,  he  says : 

"Except  there  should  be  allowed  to  pass  down  along  said  striBam  to  defend- 
ants* premises  at  an  tbnes,  sucdi  quantities  of  water  as  def^ants  may  now 
or  at  any  time  hereafter  requirey  in  the  operatten  of  tlieir  faotoiy  asiar  as 
tlie  dow  oi  the  stresB-  "MH  suffice  sneli  a«pa»t*V.  .  .  ^        -     . 
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The  petitioner  has  acquired  riparian  rig^soh  the  stream  above  the 
defendants'  premises,  and  the  judgment  herein  singly  gives  it  the  riglit 
to  store  surplus  water,  which  from  the  evidence  ai^ears  to  eacist  at 
high  water  and  freshets  to  an  extent  several  tifl&es  greater  than  defend- 
ants can  use. 

[3]  The  next  and  last  question  I  deem  of  importance  arises  under 
the  pleadings  and  the  proof.  The  appellant  contends,  first,  that  the 
petitioner  has  not  shown  that  all  the  preliminary  steps  Were  taken  to 
authorize  the  instituting  of  the  proceedings  as  required  by  section  4, 
subd.  7,  of  the  Condemnation  Law  which  re-enacted  section  3360,  sub- 
division 7,  of  the  Code  of  Civil  Procedure,  then  popularly  known  a^  the 
Condemnation  Law  (now  Consol.  Laws,  c.  73).  The  petition,  in  that  re- 
gard, is  in  the  language  of  said  subdivision.  The  proof  is  complete^ 
except  in  one  particular,  viz.  the  requirement  of  section  83  of  the 
Transportation  Corporations  Law  (ConsoL  Laws,  c.  63),  which  reads  as 
follows : 

"Before  entering  npon,  taking  or.  using  any  land,  for  the  purposes  of  Its 
incorporation,  such  corporation  shall  cause  a  survey  and  map  to  be  made 
of  the  lands  intended  to  be  taken  or  entered  upon,  by  and  on  which  the  land 
of  each  owner  or  occupant  shaU  be  designated,  which  map  shall  be  signed  by 
the  president  and  secretary,  and  filed  in  the  office  of  the  county  clerk  of 
the  county  in  which  snch  lands  are  situated.'' 

It  is  conceded  by  the  appellants  that  the  question  is  not  raised,  ex- 
cept by  a  general  denial  contained  in  the  answer.  It  is  not  specifically 
alleged  in  the  petition,  and  is  claimed  to  be  covered  by  the  general  al- 
legation that  all  requirements  of  the  law  have  been  complied  with. 
Section  83  aforesaid  is  found  in  that  portion  of  the  Transportation 
Corporations  Law  dealing  with  waterworks  corporations.  The  ques- 
tion of  the  failure  to  file  the  map  was  raised  before  the  referee,  and  it 
was  urged  by  petitioner  that,  as  it  sought  only  the  right  to  intercept  and 
divert  water  through  a  pipe  line,  not  over  or  through  defendants'  lands, 
but  far  above  any  owned  by  them,  the  filing  of  a  map  could  serve  no 
useful  purpose.  The  referee  held  upon  that  question  as  follows  (see 
his  opinion)  : 

"But  In  VUlage  of  Champlaln  v.  McCrea,  165  N.  ¥.2^4,  69  N.  B.  88,  It 
seems  to  be  assumed  that  the  filing?  of  a  map  is  nec08sary  where  the  pro- 
ceeding  Is  to  condemn  the  right  to  divert  water.** 

To  the  same  effect  is  Pocantico  Waterworks  Go.  v.  Bird  ct  al.,  130 
N.  Y.  249,  29  N.  E.  246;  City  of  Rome  v.  Whitestown  Waterworks 
Co.,  113  App.  Div.  547,  100  N.  Y.  Supp.  357,  affirmed  187  N.  Y.  542, 
SON.  E.  1106. 

By  the  eleventh  finding  of  fact  the  referee  found  as  follows : 

"That  the  necessary  preliminary  stepe  haye  been  taken  to  entitle  the 
Old  Homestead  Water  Oompany  to  infttitnte  this  proceeding." 

Defendants  duly  excepted  to  this  finding  of  fact,  aiiid  asked  the 
referee  to  find  that  petitioner  had  not  filed  the  ipap  recjuired  by  sec- 
tipn  83  of  ^he.  Transportation  Corporations  Law  aforesaid,  which  was 
refused.  I  find  no  evidence  that  warrants  the  finding  made  in  behalf 
of  the  petitioner,  and  refusing  the  request  to  fiiod  made  by.  the  dcf end- 
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ants.  Exceptions  were  duly  taken  to  all  findings  made  by  the  referee 
in  favor  of  the  petitioner,  where  tjhey  were  adverse  to  the  defendants. 
Under  the  holding  in  Matter  of  Citizens'  Waterworks  Co»>  32.  App. 
Div.  54,  52  N.  Y.  Supp.  473,  the  judgment  and  order  must  be  reversed, 
unless  the  appellants  failed  to  properly  raise  thd  question  in  the  first 
instance. 

[4]  The  referee  held  that  the  general  denial  contained  in  defendants' 
answer,  and  hereinbefore  <]uoted  in  full,  did  not  raise  the  question.  I 
do  not  find  that  the  question  was  raised  at  the  opening  or  dose  of  the 
trial,  and  therefore  it  must  be  regarded  from  the  standpoint  of  juris* 
diction.  Was  it  a  necessary  prerequisite  to  the  maintenance  of  the 
proceeding?  Can  the  question  be  raised  under  a  general  denial?  In 
City  of  New  York  v.  Matthews,  180  N.  Y.  41,  72  N.  E.  629,  it  was 
held  that  the  question  of  lack  of  jurisdiction  must  be  specifically  raised. 
In  Alien  v.  National  Surety  Co:,  144  App.  Dir.  509,  129  N.  Y.  Supp. 
228,  the  court  says  a  denial  upon  information  and  belief  as  to  matters 
of  public  record  is  frivolous.  It  may  be  said  here  that  the  map  was 
not  on  record  in  the  clerk's  office.  Query — ^was  not  its  absence  also  a 
matter  of  public  record?  Appellant's  counsel  states  his  position  so 
clearly  and  fairly  in  his  brief  that  I  feel  constrained  to  quote  it: 

"It  Is  probably  true  that,  under  t)xe  Code  prorfslons  regulating  pleadings, 
sncb  a  denial  would  bave  been  influttleient  to  raise  the  ii<sue.  Ouder  ttie  aa- 
tborlttes  cited  by  tbe  learned  referee;  but  tbe  special  provlsloiis  regarding 
pleading  contained  In  the  CondeinnaUon  Law  are  properly  beld  to  oontrcil 
over  the  Code  provisions  governing  civil  actiooa  generally.**    . 

Section  500  of  the  Code,  covering  defendants'  pleading  generally  and 
section  261  of  the  Civil  Practice  Act,  are  the  same,  so  far  as  the  ques- 
tion here  is  affected,  as  section  3365.  of  the  Code  of  Civil  Procedure, 
now  section  9  of  the  Condemnation  Law;  and  so  far  aS  what  the 
answer  shall  contain  they  are  the  same. . 

Matter  of  Citizens'  Waterworks  Co.,  32  App.  Div.  54,  52  N.  Y.  Supp. 
473,  cited  by  appellant,  differs  upon  the  point  under  consideration  here, 
because  in  that  proceeding  the  question  was  raised  upon  the  trial;  mo- 
tion to  dismi^  was  made  at  the  close  of  the  petitioner's  evidence  and 
denied.  In  Matter  of  Broadway  &  S,  A.  R.  Co.,  73  Hun,  7,  25  N. 
Y.  Supp.  1080,  land  was  sought  to  be  condemned  for  corporate  pur- 
poses, it  was  held,  under  an  answer  in  the  form  of  section  3365  of  t^e 
Code  of  Civil  Procedure,  that  the  petitioner  must  affirmatively  prove  its 
incorporation  de  jure,  thus  showing  its  right  to  take  property.  Here  the 
incorporation  of  the  petitioner  was  proved,  or  at  least  appeared.  In 
City  of  Syracuse  v.  Benedict,  86  Hun,  343,  33  N.  Y.  Supp.  944,  it 
was  held,  to  the  same  effect  as  in  Matter  of  Broadway  &  S.  A.  R.  Co., 
73  Hvm,  7,  25  N.  Y.  Supp.  1080,  that  an  answer  in  the  form  prescribed 
by  section  3365  of  the  Code  of  Civil  Procedure  raises  an  issue,  and 
"that  plaintiff  was  called  on  to  furnish  proof  of  its  attempt  to  purchase 
and  inability  to  acquire."  In  Rochester  Ry.  Co.  v.  Robinson,  133  N. 
Y.  242,  245,  30  N.  E.  1008, 1009,  the  court  says : 

"If  the  defendant  has  knowledge  that  ftny  preliminary  step  required  has 
not  been  taken,  he  can,  under  section  33(55,  put  the  allefration  In  Issue  by  u 
specific  denial,  or  bn  Including  it  In  a  general  denial  of  all .  the  avermenti 
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of  the  petition,  or  If  he  has  no  tcnowledge  or  information  anlBcient  to  form  a 
belief  upon  the  anblect,  by  a  denial  in  that  form,  and  thna  compel  the  plain- 
tiff to  make  proof  of  compliance  with  all  the  statutory  requirements  or  lail 
in  the  proceecunff." 

It  may  appear  that  this  decision  conflicts  with  the  holding  in  City 
of  New  York  v.  Matthews,  180  N.  Y.  41,  72  N.  E.  629,  supra,  it  should 
be  noted  that  the  question  therein  involved  arose  out  of  a  civil  action, 
the  answer  in  which  was  governed  by  section  500  of  the  Code  of  Civil 
Procedure,  and  while  the  phraseology  is  the  same  as  section  3365  of 
the  Code  of  Civil  Procedure,  now  section  9  of  the  Condemnation  Law, 
there  is  a  distinction  made  between  them,  or  proceedings  conducted  un- 
der them,  by  the  courts.  Long  Island  R.  Co.  v.  Jones,  151  App.  Div. 
407,  135  N.  Y.  Supp.  954,  holds  that  a  denial  of  any  knowledgte  or  in- 
formation sufficient  to  form  a  belief  as  to  incorporation  did  not  raise 
an  issue ;  but  it  was  put  on  the  ground  that  the  answer  did  not  comply 
with  section  1776  of  the  Code  of  Civil  Procedure.  I  feid  no  case  that 
disturbs  the  rule  laid  down  in  133  N.  Y.,  supra.  The  weight  of  the  au- 
thorities involving  the  construction  of  section  3365  of  the  Code  of  Civil 
Procedure,  now  section  9  of  the  Condemnation  Law,  and  of  section  S3 
of  the  Transportation  Corporations  Law  is  against  the  contention  of  re- 
spondent No  reason  is  given  for  the  failure  to  file  the  map,  a  copy  of 
which  was  served  with  the  petition.  The  requirement  of  section  83,  su- 
pra, is  mandatory.  Having  failed  in  this  particular,  the  proceedings 
cannot  be  maintained.  The  facts  and  the  equities  are  with  the  peti- 
tioner, hut  the  law  is  against  it  and  must  prevail. 

The  judgment  and  order  should  be  reversed,  the  appraisal  set  aside» 
and  petition  dismissed,  with  costs.    All  concur. 

HINMAN,  J.,  not  sitting. 

(201  App.  Dlr.  805) 

PEOPLE  v.  COUNTRYMAN. 

(Supreme  Court,  Appellate  Divlston,  Fourth  Department     Jme  SO,  1922.) 

t.  Rape  <$=»52(t)^Evfilence  held  Insufficient  to  show  tfefeiidant  was  person  wh» 
committed  the  ortme.  « 

In  a  prosecntion  for  rUpe  of  a  girl  under  14,  testimony  by  tbe  prosecn- 
trix,  corroborated  as  to  defendant's  connection  with  the  crime  only  by 
his  silence  under  a  second  accusation  and  subsequent  flight,  and  incon- 
sistent with  other  testimony,  held  insufficient  to  show  defendant  was  tbe 
guilty  person. 

2.  .Rape  ^=»54(2)^Corroboratlon  of  prosecutrix  mast  extend  te  every  esseatlal 

fact. 

The  corroboration  of  the  testimony  of  prosecutrix,  reqnired  by  Penal 
Law,  S  2013,  must  extend  to  every  material  fact  essential  to  constitute 
the  crime  of  rape. 

3.  Rape  «=»54(2)-«»Corroborating  evidenoe  must  afford  proof  of  olrcumstaneea 

tending  to  sfiow  existence  of  material  facts. 

WhUe  the  evidence  to  corroborate  prosecutrix  need  not  be  positlTe  and 
direct,  U  must  be  sufficient  to  afford  proof  of  circumstances  legitimately 
tending  to  show  the  existence  of  the  material  facts. 

4s»For  other  cssos  nae  sanM  topic  ft  KSY-Nt^MBBR  In  «U  Key-Nuiubered  Btgwti  ft  Indaces 
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4.  Ra^fl  ^»54{2)— DtocM«re»  by  prosteutHx  tliortly  afttr  offMita  ar#  not  other 
avfdenoe  In  support  of  her  testimoiy. 

While  dificlosuree  made  by  prosecutrix  to  her  mother  and  to  others, 
eooD  after  the  rape  was  perpetrated,  were  oompetent,  *  they*  were  not 
other  eridence  in  corroboration  of  her  testtmony. 

«.  Criminal  law  «=»407(2)^  Silonon  of  dofondavt^  when  aoomotf  ^  wlfs^  hoid  not 
oompotont  as  atalsslon. 

Where  defendant  denied  the  accusation  when  it  was  first  made  by  the 
mother  of  the  prosecutrix,  evidence  that  the  defendants  wife  thereupon 
stated  that  she  knew  the  charge  was  true,  and  that  defendant  had  been 
charged  with  similar  offensen,  to  wbidi  defendant  made  no  reply,  his 
failure  to  repeat  his  denial  was  not  an  admission,  and  the  eridence  of 
the  wife's  declarations  was  incompetent 
e.  Witnesses  ^ss>Z2i,  380<5)-«tato  oannot  impeach  witness  oslled  hy  It. 

The  state  cannot  impeach  a  witness  called  by  it,  after  he  gave  testi- 
mony favorable  to  the  defendant  on  his  cross-examination,  by  showing 
the  previous  conviction  of  the  witness  for  a  crime,  nor  by  proving  Inoon-  . 
'sistent  statemraits  by  the  witness  to  the  district  attorney. 

7.  Witaessos  «»8l7(l)-i.Falso  testimony,  Jastifyinn  disre«anl  of  all  testimony 

of  witness,  mast  be  Intontionaliy  false  and  material. 

A  charge  that,  if  any  witness  did  not  tell  the  truth,  the  Jury  could  dis- 
regard his  entire  testimony,  was  incorrect,  because  the  false  testimony, 
justifying  such  charge,  must  be  IntentlonaUy  false  and  relate  to  a  mate- 
rial issneu 

8.  Criminal  law  ^s»l  l72(2)««Jnrsr's  ronrarfc  held  to  show  Instnictlon  as  to  false 

testtmony  was  prsjndiolal. 

EhTor  in  an  instruction  which  failed  to  require  a  finding  that  the  false 
testimony  of  a  witness  was  intentional  and  material  was  shown  to  be 
prejudicial  by  the  remark  of  a  juror  as  to  whether  theiy  idiould  disregard 
the  testimony  of  a  witness^  U  they  found  there  waa  no  road  at  the  place 
testified  by  him. 

Davis^  J.9  dlsflontlng. 

Appeal  from  Jefferson  County  Court. 

Richard  J.  Countryman  was,  convicted  of  rape  in  the  second  degree, 
and  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARI^  DAVIS,  and 
SEARS,  JJ. 

Nathaniel  F.  Breen,  of  Watertown,  for  appellant. 

T.  Arthur  Hendricks,  Dist.  Atty.,  of  Watertown  (E.  R.  Wilcox,  of 
Watertown,  of  counsel),  for  the  People. 

KRUSE,  P.  J.  The  defendant,  a  married  man  having  a  wife  and 
three  children,  was  indicted  for  the  crime  of  rape  in  the  first  degfree 
conmiitted  upon  a  girl  about  14  years  of  age,  and  was  convictea  of 
rape  in  the  second  degree. 

One  evening  in  June  two  years  ago  the  girl  left  home  with  a  young 
man  about  17  years  of  age  to  watch  the  loading  of  a  circus  at  the  rail- 
road, a  short  distance  from  her  home  in  the  village  of  Carthage.  She 
left  her  home  about  9  or  9:30  o*clock  with  the  young  man,  and  re- 
turned  alone  about  10  or  10:30  o'clock  in  a  nervous  and  excited  con- 
dition, claiming  that  the  defendant  had  defiled  her.  It  is  reasonably 
certain  that  some  one  had  perpetrated  this  act  upon  her,  but  there  is 

grave  doubt  that  the  defendant  did  it. 

— -- — — — ■ — ■ — — — --  -      ■         .■_,■■■■  _■  _  ^  ■         --  ■  ■ 
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The  girl  tells  a  strange  story.     She  says  that  sht  went  with  Ae 

young  man  to  the  railroad,  watched  the  loading  for  about  half  an 
hour,  and  he  left  her.  The  defendant,  whom  she  knew  by  sight  only, 
and  had  never  spoken  to,  came  along  and  told  her  that  her  father  was 
at  the  circus  and  wanted  to  9ee  her ;  that  they  went  up  the  street,  and 
thence  along  a  path  across  the  lot  towards  the  ctrcua  grounds,;  that 
when  they  got  near  some  willows  he  threw  her  down  and  assaulted 
her.  After  complaining  twice  of  being  hurt,  he  let  her  up,  and  she  ran 
home  and  told  her  mother  what  had  happened.  Her  mother  asked 
her  what  had  become  of  the  young  man  she  went  away  with,  and  she 
told  her.  The  same  evening  and  the  next  day  she  also  made  substan- 
tially the  same  disclosure  to  others  of  what  had  happened. 

The  boy  companion  of  the  girl  says  that,  after  watching  the  circus 
loading  for  a  time,  his  people  (who  lived*  a  little  ways  out  of  town) 
came  along  and  he  rode  home  with  them.  He  says  he  did  not  hear  the 
defendant  speak  to  the  girl.  The  girl  says  the  boy  companion  had 
gone  home  or  was  not  near  enough  to  hear.  Thfe  willows  were  about 
75  feet  from  the  street  and  near  the  path  used  as  a  short  cut  between 
the  two  streets,  and  it  was  being  used  in  going  to  and  from  the  circus. 
There  were  electric  lights  in  the  vicinity,  but  it  is  claimed  that  the 
place  where  the  alleged  assault  occurred  was  not  lighted.  Nothing  was 
sai4  or  done  by  the  girl  by  way  of  protest  or  resistance,  according  to 
her  testimony,  except  the  complaint  before  stated. 

After  making  these  disclosures  to  her  mother,  the  mother  went  to 
the  defendant's  home.  He  was  sitting  at  a  table  eating.  She  accused 
him  of  wronging  her  daughter,  which  he  denied.  Then,  according  to 
the  testimony  of  the  mother,  the  defendant's  wife  spoke  up  and  told 
him  that  he  was  guilty;  that  she  knew  he  was  guilty,*  that  she  heard 
of  him  doing  things  like  that  before ;  that,  the  defendant  did  not  say 
anything;  that  the  defendant's  wife  Went  with  the  mother  to  her 
home  where  the  girl  was;  and  that  she  told  her  the  same  thing  there. 
Both  the  defendant  and  his  wife  deny  that  any  such  statements  were 
made  by  the  wife,  but,  on  the  contrary,  say  that  the  mother  of  the  girl 
threatened  to  have  the  defendant  arrested  imless  he  settled.  He  de- 
nied the  accusation. 

Complaint  was  made  the  next  day  to  a  magistrate  and  the  warrant 
issued.  The  defendant  left  early  the  next  day  and  was  gone  for  about 
three  weeks,  then  returned  voluntarily  and  gave  bail. 

[1]  The  defendant  denies  that  he  was  with  the  girl  at  all.  He  says 
that  he  saw  her  with  the  young  man  where  they  were  loading  the  cir- 
cus. He. says  he  did  not  speak  to  her.  He  is  corroborated  by  a  mes- 
senger boy,  who  says  that  he  saw  the  girl  and  her  boy  companion  come 
from  behind  the  cemetery  on  the  opposite  side  of  the  railroad  from 
where  they  were  loading,  where  it  was  dark ;  that  the  defendant  walked 
on  toward  his  home.  Aside  from  the  testimony  of  the  girl,  there  is 
no  evidence  that  defendant  was  with  her  at  any  time  during  the 
evening.  I,  am  of  opinion  that  the  evidence  is  insufficient  to  show  that 
defendant  committed  the  crime.  People  v.  Page,  162  N.  Y.  272,  56  N. 
E.  750;  People  v.  Haischer,  81  App.  Div.  559, 81  N.  Y.  Supp.  79;  Peo- 
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fde  V.  Kline,  152  App.  Div.  438,  137  N.  Y.  Supp.  296;  People  v. 
Carey,  223  N-  Y.  519, 119  N.  E.  83. 

[2]  It'has  long  been  the  law  that  no  conviction  cah  be  had  for  rape 
or  defilement  on  the  testimony  of  the  female  defiled,  unsupported  by 
other  evidence.  Penal  Law  (Consol.  Laws,  c.  40)  §  2013.  And  the 
corroboration  must  extend  to  every  material  fact  essential  to  constitute 
a  crime.    People  v.  Page,  supra. 

[8]  While  the  supporting  evidence  need  not  be  positive  and  direct, 
it  must  be  sufficient  to  afford  proof  of  the  circumstances  legitimately 
tending  to  show  the  existence  of  the  material  facts.  People  v.  Elston, 
186  App.  Div.  224,  174  N.  Y.  Supp.  L 

[4]  While  the  disclosures  by  the  girl  to  her  mother  and  to  others, 
made  soon  after  the  .crime  wag  perpetrated,  were  competent  (People 
V.  O'SuUivan,  104  N.  Y.  481,  10  N.  E.  880,  58  Am.  Rep.  530),  they 
were  not  other  evidence  in  support  of  her  testimony  (People  v.  Page, 
supra;  People  v.  Murray,  183  App.  Div.  468,  170  N.  Y.  Supp.  873). 

[6]  Nor  were  the  statements  clamied  to  have  been  made  by  the  wife, 
nor  his  silence,  of  any  probative  force  to  establish  the  g:uilt  of  her  hus- 
band People  V.  Page,  supra.  He  had  already  denied  the  accusation. 
He  was  not  called  :t&pon  to  get  into  a  controversy  with  his  wife.  She 
did  not  claim  to  loiow  anything  about  this  matter,  or  his  intimacy  with 
other  wcxnen*  Indeed,  I  think  the  evidence  was  improper  and  prej- 
udicial. 

[8]  Two  other  matters  deserve  attention.  As  before  stated,  the 
prosecution  called  a  Witness,  whose  testimony  upon  cross-examination 
corroborated  the  defendant.  The  witness  was  sharply  cross-examined 
by  the  district  attorney,  and  was  asked  whether  he  had  not  been  convict- 
ed of  stealing.  He  said  he  had.  This  evidence  was  received  over  the 
objection  and  exception  of  defendant.  The  evident  purpose  of  making 
this  inquiry  was  to  impeach  the  witness.  This  the  prosecution  could  not 
do-  People  v.  Minsky,  227  N.  Y.  94,  124  N.  E.  126.  The  exception 
was  wdl  taken.  And  for  the  same  reason  it  was  improper  to  permit  the 
assistant  ^strict  attorney  to  testify  that  the  messenger  boy  had  not  made 
certain  statements  to  him  tending  to  contradict  his  testimony.  Berkow- 
sky  v.  New  York  City  R.  R.  Co.^  127  App.  Div.  544,  HI  N.  Y.  Supp. 
989. 

[7]  In  the  courke  of  his  charge  the  trial  judge  stated  that  if  any 
d[  the  witnesses  had  evaded  or  covered  up  something,  or  they  were 
not  telling  the  truth,  then  the  jury  had  the  right  to  cast  their  testimony 
aside  and  decide  the  case  upon  the  other  testimony,  because,  as  the 
judge  stated,  if  a  person  tells  a  falsehood  in  one  thing,  he  is  apt  to 
tdl  it  in  anoflier,  and  you  have  a  right  to  so  decide,  if  you  desire,  and 
you  should  apply  that  test  to  each  and  every  witness  in  the  case.  This 
was  incorrect.  The  rule  which  the  judge  attempted  to  apply  requires; 
not  only  that  the  testimony  be  false,  but  the  witness  must  intentionally 
give  false  testimony  and  it  must  relate  to  a  material  point.  Hammel- 
mann  v.  Bernhardt,  140  App.  Div.  42,  124  N.  Y.  Supp.  394.  This 
charge  was  excepted  to  by  defendant's  coimseL 

[8]  That  the  jury  fully  appreciated  the  effect  of  the  charge  as  made 
IS  apparent  item  an. inquiry  made  by  one  of  them  about  the  testimony 
of  the  messenger  boy.    The  juror  seems  to  have  thought  that  the  wit- 
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ness  had  testified  incorrectly  about  a  ruad  behind  the  cemetery.  The 
juror  asked  whether  they  ought  to  disregard  the  testimony  and  tiirow 
it  out  if  there  was  no  road  there.  This  inquiry  was  not  answered  di- 
rectly,  but  the  testimony  was  called  to  their  attention,  which  seems  to 
indicate  that  the  juror  had  not  quite  understood  the  testimony.  I  think 
this  charge  was  erroneous  and  prejudicial. 

Other  questions  are  raised,  but  they  require  no  discussion.  For  the 
reasons  stated,  the  judgment  of  conviction  and  order  should  be  reversed 
upon  the  law  and  facts,  and  a  new  trial  ordered 

HUBBS,  CLARK,  and  SEARS,  JJ.,  concur. 

DAVIS,  J.  (dissenting).  The  verdict  favorable  to  the  prosecution 
permits  the  assumption  of  the  following  facts  as  testified  to  by  the 
complaining  witness:  In  the  evening,  with  her  mother's  consent  she 
went  to  the  railroad  station  with  a  boy  of  16  to  watch  the  loading  of  a 
circus.  It  was  a  short  distance  from  her  home.  While  she  stood  un- 
attended near  the  railroad  tracks,  the  defendant  came  to  her  and  told 
her  that  her  father  wanted  her.  She  went  with  him  first  toward  where 
the  circus  was,  as  the  defendant  had  said  her  father  was  there,  and 
then  they  took  a  short  cut  across  a  field,  where  in  a  somevi^iat  secluded 
spot  the  defendant  violated  her,  desisting  only  when  she  continued 
to  complain  of  the  pain.  When  released,  she  ran  the  remaining  dis- 
tance to  her  home,  which  she  reached  in  a  state  of  hysteria,  and  throw- 
ing her  arms  around  her  mother's  neck  sobbed  and  shouted,  *'Dick 
Countryman  I  Didc  Countryman  I''  and  told  the  story  of  what  had  hap> 
X)ened.  An  immediate  examination  by  her  mother,  and  another  the 
next  morning  by  a  physician,  showed  that  she  was  bleeding  and  had 
been  ravished. 

To  warrant  the  conviction  of  the  defendant,  her  testimony  must  be 
supported  by  other  evidence  connecting  the  (kfendant  with  the  crime. 
Penal  Law,  §  2013;  People  v.  Shaw,  158  App.  Div.  146,  142  N.  Y. 
Supp.  782;  People  v.  Murray,  183  App.  Div.  468,  170  N.  Y.  Supp. 
873;  People  v.  Page,  162  N.  Y.  272,  56  N.  E.  750;  People  v.  Carey, 
223  N.  Y.  519,  119  N.  E,  83.  Such  corroboration  is  here,  and  is  fur- 
nished  by  certain  facts  admitted  or  established  by  circumstantial  evi- 
dence. She  was  seen  running  along  the  path,  and  her  exclamations, 
testified  to  by  others,  are  part  of  the  res  gestae.  The  defendant  w^ts 
seen  in  the  vicinity  of  the  crime  and  admits  seeing  the  girl,  and  that 
he  was  absent  from  his  home  at  about  the  time  in  question.  The  credi- 
bility of  his  explanation  of  the  circumstances  was  for  the  jury.  Like- 
wise his  silence  when,  after  hearing  the  story  of  the  child's  mother 
and  her  accusation  of  him,  his  wife  charged  him  with  guilt,  might 
properly  be  regarded  as  an  admission.  His  conduct  in  remaining 
dressed,  or  partially  dressed,  in  his  home,  and  sleeping  on  the  floor  all 
night,  after  his  wife  had  been  to  see  the  little  girl,  and  his  flight' early 
the  next  morning,  when  he  knew  he  was  charged  with  the  oflfense,  with 
false  statements  as  to  his  destination  to  those  who  saw  him,  and  other 
statements  apparently  false  as  to  the  purpose  of  his  journey,  and  his 
absence  from  home  for  three  weeks  thereafter,  may  be  regard^  as  evi* 
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dence  of  Ms  guflt.  His  explanation  of  the  reason  for  his  departure 
and  absence  and  his  voluntary  return  are  merely  facts  to  be  considered 
as  to  whether  his  departure  was  an  admission  of  guilt  or  otherwise. 
The  weight  and  sufficiency  of  the  corroborative  evidence  is  for  the  jury. 
33  Cyc.  1498. 

Shortly  after  the  commission  of  the  crime  the  child's  mother  came 
to  the  defendant's  home  and  asked  him  what  he  had  done  to  her 
daughter,  and  be  replied  tihat  he  had  done  nothing.  His  wife,  after 
hearing  the  accusation,  said  she  knew  he  was  guilty,  and  she  had  heard 
of  his  doing  things  like  tiiat  before.  The  defendant  then  remained 
silent.  Silence  on  the  part  of  a  man  charged  with  a  crime,  where  it 
would  be  proper  for  him  to  speak,  may,  when  not  excused  or  explained, 
be  taken  as  an  implied  acquiescence  in  the  truth  of  the  diarge.  Kd- 
ley  V.  People,  55  N.  Y.  565,  14  Am.  Rep.  342;  People  t.  Ferrara,  199 
N.  Y.  414,  92  N.  E.  1054;  16  C.  J.  631.  People  v.  Page,  162  N.  Y. 
272,  56  N.  E.  750,  decided  by  a  divided  court,  with  only  two  members 
of  tfie  court  concurring  in  the  opinion,  seems  to  hold  a  contrary  doc- 
trine, but  the  case  is  distinguishable.  See  People  v.  Elston,  186  App; 
Div.  224,  174  N.  Y.  Supp.  1.  Of  course,  his  silence  may  be  inter- 
preted as  a  desire  to  avoid  controversy  with  his  wife ;  but,  on  the  oth- 
er hand,  it  may  be  interpreted  as  his  being  overwhelmed  with  accusa- 
tions which  were  true,  and  that  further  denial  was  futile.  The  in- 
terpretation of  his  conduct  was  for  the  jury. 

The  evidence  of  defendant's  conduct  immediately  after  he  was 
charged  with  the  crime,  constituting:  part  of  the  res  gesta  or  tending 
to  show  his  guilt,  was  admissible  (33  Cyc.  1458),  and  his  flight  and 
absence  are  facts  from  which  the  jury  may  infer  guilt  (People  v.  O^le, 
104  N.  Y.  511,  11  N.  E.  53 ;  People  v.  Mayes,  66  Cal.  597,  6  Pac.  691, 
56  Am.  Rep.  126;  16  C.  J*  S^l)-  "^^c  admissions  of  a  defendant  are 
corroborative  evidence.  The  facts  I  have  detailed,  if  found  by  the 
jury  to  be  true,  constitute  admissions.  It  is  for  the  jury,  not  for  the 
court,  to  determine  controverted  questions  of  fact,  wh^re  there  are  two 
sets  of  witnesses  telling  contradictory  stories.  People  v;  Ferrara, 
supra. 

But  we  are  told  that  errors  occurred  on  the  trial  which  furnished 
ground  for  reversal.  The  district  attorney  called  a  witness,  and,  when 
it  appeared  that  he  was  reluctant,  hostile,  or  imsatisfactory,  he  was 
permitted  to  cross-examine  and  impeach  him  by  showing  he  had  been 
convicted  of  a  crime.  This  was  held  error  in  People  v.  Minsky,  227 
N.  Y.  94,  124  N.  E.  126.  That  was  a  case  where  the  defendant  was 
indicted  for  murder  in  the  first  degree,  and  convicted  of  murder  in  the 
second  degree.  A  much  stricter  rule  is  applied  in  homicide  cases  than 
in  the  case  of  other  crimes.  • 

In  the  course  of  the  charge  the  court  said : 

"Now,  If  you  think  a  witness  Impressed  you  as  teUfng  the  truth  and  the 
whole  truth,  why,  yon  will  give  that  testimony  more  weight  than  yon  wonld 
the  testimony  of  another  witness,  who  was  attempting  to  cover  up  something 
or  evading  something,  in  your  opinion.  You  have  a  right  to  take  into  con- 
sideration the  character  of  each  witness  upon  the  stand,  their  previous  repu- 
tation.   Now,  you  know  from  your  own  esqterience  that  men  of  good  char^ 
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actee  are  more  apt  to  tell  the  tmth  tban  men  of  bad  cbaraeter;  not  that  they 
always  do,  but  tbey  are  more  apt  to." 

And  again,  speaking  on  the  subject. of  the  interest  of  witnesses,  the 
court  said : 

"Now»  if  you  find  tbat  they  have  an  interest,  and  you  think  that  they  have 
evaded  or  covered  up  something,  or  tbey  are  not  telling  the  truth,  then  you 
have  a  right  to  cast  their  testimony  aside  and  decide  the  case  upon  the  other 
testimony,  because,  if  a  person  tells  a  falsehood  in  one  thing,  he  is  apt  to 
tell  it  in  another,  and  you  have  a  right  to  so  decide  if  you  desire,  and  yon 
should  apply  that  test  to  each  and  every  witness  in  the  case." 

To  this  a  general  exception  was  taken,  and  it  is  claimed  the  charge 
was  error,  because  the  court  did  not  say  that  the  witness  must  inten- 
tionally g\\e  false  testimony  and  it  must  relate  to  a  material  point 
Hammelmann  v.  Bernhardt,  140  App.  Div.  42,  124  N.  Y.  Supp.  394. 
That,  although  not  expressly  stated,  could  be  implied  from  what  the 
court  said,  and  I  cannot  believe  that  the  jury  was  misled.  If  error  at 
aU,  it  was  only  technical  error,  and  harmless  under  the  circumstances. 

In  view  of  the  atrocious  character  of  the  crime  committed  on  this 
little  girl,  not  14  years  of  age,  and  the  strong  evidence  of  the  guilt  of 
the  accused,  and  his  conviction  by  a  jury  who  saw  and  heard  the  wit- 
nesses, I  decline  to  search  the  record  for  technical  errors  or  defects, 
for  they  should  be  disregarded,  Where  the  result  seems  just,  and  where 
it  appears  that  the  substantial  rights  of  the  parties  are  not  affected. 
Code  Crim.  Proc.  §  542. 

My  vote  is  for  affirmance. 


(119  Misc.  Rep.  49) 

KLIPSTEIN  V.  WOLFSON  HOLDING  CORPORATION  et  al. 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  JSint  Dis- 
trict   July  3,  1922.) 

Judgment  es»603— Notes  glvett  tt  tame  time  In  one  transaotiofl,  ami  all  in%  by 
one  default  according  to  eeparate  agreement,  separate  causes  of  action. 

The  holder  of  seTeral  past-dua  notes,  given  as  part  of  one  transactSon, 
and  all  becoming  due  by  reason  of  one  default,  as  provided  in  a  separate 
agreement  made  in  the  same  transaction,  accelerating  date  of  payment 
of  the  others  <m  default  on  one,  may  bring  a  separate  action  on  eadi, 
they  being  separate  causes  ot  action,  so  that  Judgment  in  one  gach  ae- 
tion  is  not  a  bar  to  recovery  in  the  others. 

Six  actions,  tried  together,  by  Tobias  Klipstein  against  the  Wolfaoa 
Holding  Corporation  and  others.    Judgment  for  plaintiff. 

Goldstein  &  Goldstein,  of  New  York  City  (Aiken  A.  Pope,  of  New 
York  City,  of  counsel),  for  plaintiff. 

.    Isidor  Lazarus,  of  New  York  City,  for  defendant  Wolfson  Holding 
Corporation. 

L^DUis  B.  Bouditt,  of  New  York  City,  for  defendants  Berman  and 
Wolfson. 

^s»For  other  eases  see  same  tbplc  ft  KBT-NUUBBR  in  alt  Key-)^ umbered  Digests  A  ladeses 
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GENUNG,  J;  These  are  six  separate  actions  on  six  promissory 
notes,  all  dated  December  31,  1921,  each  in  the  sum  of  $l,dO(X  These 
are  part  of  a  series  of  nine  notes  given  in  one  transaction  as  part  of 
the  purchase  price  of  other  choses  in  action,  consisting  of  various  other 
notes.  The  first  of  these  notes  was  payable  three  months  after  date, 
and  the  other  notes  were  payable  one  each  succeeding  month  there- 
after. These  notes  were  made  by  the  defendant  corporation,  and  prior . 
to  their  delivery  to  the  plaintiff  were  indorsed  by  the  individual  defend- 
ants. At  the  time  when. the  notes  were  executed  and  as  part  of  the 
same  transaction  the  following  agreement  was  signed  and  delivered 
by  the  defendants: 

"It  Is  agreed  tbat  if  any  of  the  nine  notes  made  by  the  Wolfion  Holding 
Corporation  and  indorsed  {ndividaally  by  M.  Winiam  Herman  and  Joseph 
Wolf  son  are  not  paid  at  maturity  and  temain  unpaid  for  ten  dajB  thereaf  ter» 
then  the  balance  of  the  notes  nnpaid  shall  immediately  beoome  due  and  pay- 
able. Dated  New  York,  Dec.  31,  1921.  Wolfson  Holding  Corporation.  M. 
William  Berman,  Prest  and  Individually.  Joseph  Wolfson,  Sec'y  and  Indi- 
vidually/' 

The  defendants  defaulted  in  the  payment  of  one  note  of  the  series 
for  a  period  of  more  than  ten  days,  and  thereafter  plaintiff  commenced 
seven  separate  actions  on  seven  notes  of  the  series,  obtaining  judgment 
on  one  of  the  notes,  which  was  paid.  These  actions  were  brought  by 
virtue  of  the  agreement  accelerating  the  date  of  maturity  of  all  the 
notes  of  the  series  upon  the  default  in  payment  of  any  one  of  said 
notes  for  a  period  of  ten  days.  It  was  conceded  that  these  six  notes 
were  not  paid  at  maturity  or  even  ten  days  thereafter. 

The  original  answers  interposed  by  the  defendants  consisted  of  de- 
nials, amounting  to  general  denials  of  the  cause  of  action  alleged  in 
the  complaint,  and  alleged  certain  affirmative  defenses,  one  to  the  effect 
ihat  the  notes  mentioned  in  the  complaint  herein  were  never  delivered, 
but  were  merely  deposited  in  escrow  to  be  delivered  upon  thje  perform- 
ance by  the  payee  of  certain  2^cts  which  he  never  performed  and  a 
second  <iefense  to  the  effect  that  another  action  was  pending  in  the  same 
court,  between  the  same  parties  for  the  same  cause  of  action.  At 
the  triaU  by  consent,  supplemental  answers  were  filed,  containing  the. 
same  denials,  but  substituting  for  the  second  affirmative  defease  that 
the  plaintifF  recovered  judgment  in  the  said  other  action  and  that  the 
recovery  of  such  judgment  is  a  bar  to  any  recovery  in  these  actions. 
These  six  actions  were  tried  together  and  the  facts  were  stipulated  by 
the  attorneys  for  the  parties. 

The  question  presented  is  whether  the  holder  of  a  number  of  past- 
due  promissory  notes  against  the  same  parties,  each  note  being  one 
of  a  series,  and  each  and  all  of  the  notes  having  been  given  upon  set* 
tlement  of  one  and  the  same  demand,  and  each  and  ^1  of  the  notes 
having  become  due  by  reason  of  one  default,  as  provided  in  an  agree*- 
ment  accelerating  the  date  of  payment  by  reason  of  such  default,  may 
bring  separate  actions  upon  eaJch  of  the  notes,  or  is  compelled  to  bring 
one  action  upon  all  the  notes.  In  other  words,  has  the  holder  of  such 
past-due  notes  but  one  entire  and  indivisible  right  of  action,  which 
cannot  be  split  up  into  separate  actions  on  each  of  the  notes,  or  has  be 
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a  separate  right  of  action  on  each  note,  whidi  actions  may  be  consoli- 
dated or  may  be  prosecuted  separately? 

The  plaintiff  claims  that  as  holder  of  the  notes  he  could  bring  sep- 
arate actions  upon  each  of  the  notes,  and  that  a  recovery  in  one  of  the 
actions  and  satisfaction  of  the  judgment  is  not  a  bar  to  the  other  ac- 
tions. The  fact  that  the  notes  were  given  as  a  part  of  the  same  trans- 
action or  in  settlement  of  one  and  the  same  demand  does  not  make  each 
a  part  of  the  original  demand  so  as  to  compel  the  bringing  of  a  single 
action  upon  all  of  the  notes.  Secor  v.  Sturgis,  16  N.  Y.  548;  Nathans 
V.  Hope,  77  N.  Y.  420;  Steele  v.  Lord,  28  Hun,  27;  Butterfield  v. 
Town  of  Ontario  (C.  C.)  44  Fed.  171 ;  Stames  v.  Mutual  Loan  &  Bank- 
ing  Co.,  102  Ga.  597,  29  S.  E.  452;  Williams  v.  Kitchen,  40  Mo.  App. 
6(M;  Presstman  v.  Beach,  61  Md.  203;  Ferguson  v.  Culton,  8  Tex. 
283.  The  leading  case  in  this  state  on  the  question  of  joinder  and 
splitting  of  actions  is  Secor  v.  Sturgis,  16  N.  Y.  548,  decided  in  1858. 
At  page.  554,  Strong,  J.,  speaking  for  the  Court  of  Appeals,  lays  down 
the  following  general  rule : 

'The  principle  is  settled  beyond  dispute  that  a  Judgment  concludes  the  rights 
of  the  parties  in  respect  to  the  cause  of  action  stated  in  the  pleadings  on 
whldi  it  is  rendered,  whether  the  suit  embraces  t^e  whole  or  only  part  of  the 
demand  constituting  the  cause  of  action.  It  results  from  this  principle,  and 
the  rule  is  fully  established,  that  an  entire  claim,^  arising  either  upon  a  con- 
tract or  from  a  wrong,  cannot  be  divided  and  made  the  subject  of  several 
suits ;  and  tf  several  suits  be  brought  for  different  parts  of  such  a  claim  the 
pendency  of  the  first  may  be  pleaded  in  abatement  of  the  others,  and  a  Judg- 
ment upon  the  merits  in  either  will  be  available  as  a  bar  in  the  other  suits 
[citing  authorities].'' 

The  court,  however,  limited  and  explained  the  application  of  the  rule 
in  the  following  words  (page  554) : 

''Btf<  iX  U  entire  claims  onfp  ioMch  cannot  he  ^Uvided  ioiihin  thU  mte, 
those  tO'hAoh  are  single  and  indivisible  in  theUr  nature.  The  cause  of  action 
in  the  different  suits  must  le  the  same.  Ths  rule  does  not  prevent,  nor 
is  there  any  prineiple  which  precludes,  the  proseanOion  of  several  actions  upon 
several  causes  of  action.  The  holder  o/  severaH  pronUssory  notes  fnay  main- 
tain  afk  action  on  each;  a  party  upon  whose  person  or  property  successive 
distinct  trespasses  have  been  committed  may  bring  a  separate  suit  for  every 
trespass,  and  all  demands,  of  whatever  nature,  arising  out  of  separate  and 
distinct  transactions,  may  be  sued  upon  separately.  It  makes  no  difference 
that  the  causes  of  action  mioht  be  united  in  a  single  suit:  the  right  of  the 
party  in  whose  favor  they  ewist  to  separate  suits  is  not  affected  In/  that  cir^ 
oumstance^  ewcept  that  in  proper  cases,  for  the  prevention  of  vernation  and  op- 
pression,  the  court  wiU  enforce  a  consolidation  of  the  actions.** 

The  same  principle  was  established  as  the  law  of  this  state  by  the 
Court  of  Appeals  in  the  case  of  Nathans  v.  Hope,  77  N.  Y.  420.  In 
that  case  plaintiff  brought  an  action  upon  a  promissory  note.-  The 
note  in  question,  with  two  others,  was  given  to  pay  and  take  up  three 
other  notes  given  by  defendant  in  payment  of  an  indebtedness  of  de- 
fendant to  one  Smith  for  money  loaned.  The  three  original  notes 
were  indorsed  by  the  payee  to  plaintiff.  The  new  notes  were  made 
payable  to  the  order  of  the  plaintiff.  At  the  time  of  the  commence- 
ment of  that  action  the  plaintiff  had  obtained  judgment  and  satisfac- 
tion thereof  on  another  of  the  notes.    All  of  the  notes  were  past  due 
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when  the  first  action  was  brought.  The  defendant  set  up  the  prior 
judgment  and  satisfaction  as  a  bar.  Miller,  J.,  speaking  for  the  Court 
of  Appeals  (pages  421-423),  after  reiterating  the  general  rule  as  laid 
down  in  Secor  v.  Sturgis,  16  N.  Y.  548, 554,  as  above  referred  to,  denied 
the  sufficiency  of  defendant's  plea  in  the  following  opinion: 

"Bui  th4$  rule  doet  not  interfere  with  the  prosecution  of  semrate  Buitt  for 
distinot  causes  of  action,  which  are  not  connected  with  each  other  and  do  not 
constitute  an  entire  oMm.  Hence  it  followe  that  there  is  no  rule  of  law  or 
principle  which  prevents  the  prosecution  of  several  promissory  notes  in 
separate  and  distinct  actions,  and  the  holder  may  maintain  an  action  sepor 
rately  on  each  note,  •  •  *  Wbere  separate  actions  are  brought  upon  sev- 
eral promissory  notes»  the  party  bringing  the  same  mne  the  risk  of  an  order 
consolidating  all  of  them  into  one  sldgle  action,  but  a  recovery  in  one  is  not 
a  bar  to  any  other.  In  the  case  at  bar,  the  note  on  wMch  the  action  was 
Wottffht  was  one  of  three  yioen  to  tak-e  up  the  three  other  notes  which  were . 
§fiven  upon  a  settlement  of  an  Mlebtedness  to  the  amount  thereof,  hut  this  fact 
did  not  make  each  of  them  a  part  of  the  original  demand,  so  as  to  eompeH  the 
plaintiff  to  hrino  a  single  action  for  all  the  notes.  The  notes  given  for  the 
oriffinai  indebtedness  were  a  settlement  of  that,  to  the  extent  of  maMng  ea<^ 
one  a  separate  and  distinct  cause  of  action,  and  there  is  no  principle  or  au- 
thority which  9ustains  the  doctrine  that  a  party  hiding  such  notes  cwnnoi 
pursue  a  separate  remedy^  and  maintain  a  distinct  action  upon  each  of  th^n. 
If  an  action  was  brought  on  the  old  notes,  originally  given  by  the  defendant, 
it  would  be  a  defense  to  such  action  that  the  new  notes  had  been  given  in 
the  place  of  the  former,  and  that  they  had  in  that  manner  been  paid.  The 
authorities  cited  to  sustain  the  position  that  the  notes  given  were  not  a 
payment,  and  did  not  extinguish  the  debt,  have  no  application  where  the 
original  demand  was  divided  into  different  parts  by  separate  notes,  as  was 
the  fact  here.  The  new  notes  are  in  force  and  can  be  separately  prosecuted, 
as  is  manifest.  There  is,  therefore,  no  merit  in  a  defense  interposed  and.  the 
case  was  properly  disposed  of  on  the  trial."  ' 

Nathans  v.  Hope  was  followed  in  the  case  of  Steele  v.  Lord,  28 
Htm,  27.  In  this  latter  case  two  notes  were  given  as  collateral  secu- 
rity for  advances  thereafter  to  be  made  by  the  plaintiff  to  one  Lord 
pursuant  to  two  contracts  which  the  plaintiff  had  with  Lord.  Lord 
was  an  indorser  of  the  notes  in  question.  Plaintiff  brought  an  action 
for  a  final  accotmting  on  the  contract  and  a  judgment  was  obtained 
for  the  amount  due,  which  was  paid  and  satisfied:  His  claims  for  ad- 
vances made  upon  two  drafts  drawn  upon  the  plaintiffs  under  the 
contracts  were  rejected  because  not  included  in  the  bills  of  particu- 
lars, and  because  each  draft  referred  specifically  to  one  of  the  notes 
sued  on.  In  an  action  on  the  drafts  plaintiffs  were  defeated  upon  the 
ground  that  as  the  drafts  were  provable  and  recoverable  in  the  for* 
mer  action,  they  were  merged  in  the  judgment  recovered  therein.  It 
was  held,  in  an  action  brought  on  the  notes,  that  the  notes  in  suit  were 
not  merged  in  the  judgment  recovered  in  an  action  for  an  accounting 
and  that  neither  that  judgment  nor  the  judgment  recovered  iu  the  sec- 
ond action  was  a  bar  to  the  maintenance  of  this  one  upon  the  notes.  At 
page  30,  &e  court  makes  observations  decidedly  germane  to  the  issue 
in  this  case  (Hardin,  J.,  Fourth  Dept.) : 

''We  are  of  opinion  that  the  learned  referee  is  correct  in  his  conclusion, 
that  the  former  judgment  upon  the  contracts  was  not  a  bar  to  the  right  of 
recovery  upon  the  indorsement  hy  the,  appellant  of  the  promissory  notes  in 
these  actions,  and  that  the  notes  were  collateral  and  independent  securi- 
ties in  the  hands  of  the  plaintiffs,  omA  Vatid  at  the  time  of  their  deUvery, 
195N.Y.S.— 47 
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and  mMsted  and  continued  and  remained  as  9hc^  for  tbe-  purpose  of  se- 
curing the  payment  of  the  advances  made  upon  the  faith  of  the  notes  and  the 
several  Indorsements  thereof.  The  notes  in  suit  remain  valid  and  suhsistinff 
obligations  against  the  appeUantf  and  remnin  unaffected  bv  either  of  the 
former  judgments.  Bank  of  Chenango  v.  Hyde,  4  Cow.  067 ;  Butler  ▼.  Mill», 
1  N.  Y.  496-500;  s.  c,  1  Denio,  407.  The  notes  in  suit  were  separate  and  dis- 
tinct instruments,  and  the  obligation  of  the  respective  parties  thereto  re- 
mained until  the  purpose  for  wfaidi  the  notes  were  delivered  was  ac- 
complished, to  wit,  the  securing  of  the  right  to  a  return  of  the  money  advanced 
by  the  plaintiffs  upon  the  faith  of  the  notes.  Nathans  v.  Hope,  77  N.  Y.  420; 
Zimmerman  v.  Erhart,  2  Reporter  (Feb.  16,  1881)  220;  Secor  v.  Sturgls,  16  N. 
Y.  554.»' 

In  Butterfield  v.  Town  of  Ontario  (C.  C.)  44  Fed.  171,  the  question 
was  raised  in  a  suit  on  interest  coupons  attached  to  negotiable  bonds.  It 
was  held  that  interest  coupons  attached  to  negotiable  bonds  are  dis- 
tinct and  independent  promises  to  pay  the  interest  in  installments,  and 
a  recovery  on  one  is  no  bar  to  suit  on  another,  though  the  latter  was 
past  due  when  the  first  action  was  brought.  Wallace,  J.,  speaking  for 
the  federal  court  of  the  Northern  district  of  New  York,  applied  New 
York  law  and  followed  the  authority  of  Nathans  v*  Hope : 

'  *'As  a  defense  to  this  action  the  defendant  invokes  the  familiar  doctrine 
that  a  party  canpot  split  an  entire  and  indivisible  demand,  and  bring  an 
action  on  the  part  of  it.  and  a  subsequent  action  on  the  other  part,  and 
that  the  Judgment  in  the  action  first  brought  is  a  fi^ood  bar  to  the  second  ac- 
tion. The  plaintiff  brought  an  action  agralnst  the  defendant  to  recover  upon 
interest  coupons  of  municipal  bonds  owned  by  him  and  recovered  Judgment 
thereon.  The  present  action  is  brought  upon  coupons  of  the  same  bonds 
which  had  matured  when  the  former  action  was  brought,  and  were  then 
annexed  to  the  bonds.  •  •  •.  Wheii  the  promAse  for  the  payment  of  inr 
terest  installments  in  the  bond  is  supplemented  hp  promises  in  the  form  of 
negotiable  paper,  that  circumstance  impUes  that  the  obligee  is  at  Uberty  to 
sell  the  different  promises,  and  iro^fer  them  to  others,  ot  7Us  pteasure, 
before  or  after  they  mature;  and  it  would  be  utterly  unreasonable  to  hold 
that  he  could  not  do  this  without  prejudicing  his  right  to  reoooer  tm  one  or 
more  of  them  in  case  others  tohich  he  has  sold,  though  maturing  earlier, 
shwild  not  have  been  sued  upon.  It  is  quite  invmaterial  that  they  aU  represent 
an  indebtedness  arising  out  of  one  contract  or  a  single  trantaetion.  Nathans 
V.  Hope,  77  N.  Y.  420.  Coupons  are  distinct  and  independent  prwnises  for 
the,  payment  of  the  interest  instcOime^ts,  and  have  eU  the  attributes  of  oom- 
meroial  paper  J* 

Able  courts  of  last  resort  in  other  jurisdictions  have  passed  on  the 

question  here  presented  and  reached  a  conclusion  in  accord  with  the 

rule  of  Nathans  V.  Hope.    Stames  v.  Mutual  Loan  &  Banking  Co., 

'  102  Ga.,  supra ;  Williams  v.  Kitchen,  40,  Mo.  App.,  supra ;  Presstman 

V.  Beach,  61  Md.,  supra ;  Ferguson  v.  Culton,  8  Tex.,  supra. 

It  is  therefore  clear  that  the  settled  law  of  this  stat6  as  well  as  of 
otiier  jurisdictions  is  that  where  there  are  several  promissory  notes 
between  the  same  parties  given  in  the  same  transaction,  separate  acti<His 
inay  be  maintained  upon  each  of  the  several  notes  although  all  arc 
past  due,  whether  those  notes  are  past  due  by  reason  of  a  mere  lapse 
of  time  or  by  reason  of  a  separate  agreement  atcelerating  Ae  date. of 
maturity  on  the  happening  of  a  contingency  such  as^  in  the  case  at  bar, 
a  default  in  the  payment  of  one  note  in  the  series.  Each  of  several 
promissory  notes  constitutes  a  separate  and  distinct  contract  or  de- 
mand and  a  Consequent,  separate  m%d  distinct  cause  of  actign  and  as 
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^suCh  need  not  be  enforced  in  one  hctio'n^  no  'niaiter  whether  the  notes 
were  given  as  a  part  of  one  transaction  or  several. 

The  defendants  claim  that  these  are  not  actions  on  the  prcunissory 
notes,  but  are  founded  upon  a  special  contract,  upon  the  agreement  ac- 
celerating the  date  of  payment  of  the  notes  upon  the  happening  of  a 
default  in  the  payment  of  one  of  iht  notes  of  the  series,  which  is  the 
same  contract  tJ^XHi  which  tl^  plaintiff  recoyered  judgment,  in  the  for- 
mer action.  They  claim,  if  the  actions  were  ]based  upon  the  promissory 
notes,  the  defendants  would  be  entitled  to  judgment,  because  none  oi 
these  notes  was  due  and  payable  by  its  terriis  at  the  time  of  the  com- 
mencement pf  these  actions*.  In  others  words,  they  claim  that  the  com.- 
plaints  show  the  plaintiff  b  not  entitled  to  recover  upon  these  proniisr 
sory  notes  as  such,  but  upon  the  special  Contract,  and  that  hid  cause 
of  action  is  therefore  upon  that  contract.  The  defendants  daim  thkt 
the  breach  of  this  contract  gives  rise  to  only  one  cause  of  action,  and 
the  bringing  of  another  action  for  breach  of  the  contract  is  a. defense 
to  any  subsequent  actiotj  based  thereon,  and  the  recovery  of  judgment 
in  such  an  action  is  a  bar  to  any  further,  recovery  Upon  any  dction  based 
thereon.  '  In  support  of  this  x^roposition  the  defendants  ^^ite,  among 
other  cases,  Secor  v;  Sturgis,  supra;  but  they  seem  to  rely  <m  Btinzer 
V.  Richter,  68  Misc.  Rep.  192,  123  N.  Y.  Supp.  678,  affirmed  146  App. 
Div.  913,  131  N.  Y.  Supp.  1103.  In  tfie  latter  case j^iintiff  sued  on 
52  promissory  notes  for  the  total  stnn  of.  $3,466.32.  These  notes  were 
made,  with  others  in  the  same  Amount,  ori  December  16,  1907,  for  $66.- 
66  each,  one  of  which  became  due  each  month  thereafter.  The  not^ 
were  given  pursuant  to  a  sale  or  Contract  covering'  certain  fortures, 
good  will,  and  merchandise.  The  contract  provided  that,  in  tJie  event 
of  a  default  in  the  payment  of  one  note,  the  balance  of  the  nqtes  should 
become  immediately  due  and  payable.  A  chattel  mortgage  'on  thfe  prop- 
erty covered  by  the  contract  was  also  given  which  contained  a  similar 
acceleration  clause  as  to  the  default  in  the  payment  of  any  of  the  notes. 
There  was  default  in  the  payment  of  several  of  the  notes,  on  which  ac- 
tions were  brought  and  judgments  and  satisfaction  thereof  were  obtain- 
ed. Action  on  the  52  notes  remaining  was  then  brought  in  one  suit. 
The  defense  was  interposed  that  when  the  prior  actions  were  brought 
all  of  the  notes  were  absolutely  due  and  payable  and  could  and  should 
have  been  sued  upon  and  the  total  amount  recovered  in  one  action,  and 
that  by  recovery  of  a  part  of  the  amount  only,  the  prior  judgments  were 
a  bar  to  subsequent  actions.  Both  parties  moved  for  judgment  on  the 
pleadings.  The  defendant's  motion  was  denied;  plaintiff's  motion  was 
granted  conditionally. 

In  the  opinion  at  Special  Term,  Kings  County,  the  following  state- 
ment of  the  rule  in  the  leading  case  of  Secor  v.  Sturgis,  supra,  is  quot- 
ed with  appTOv^  by  Mr.  Justice  Crane: 

*The  true  distinction  between  demands  or  rights  of  action  which  are  single 
or  entire,  and  those  wbich  are  several  and  distinct  is,  that  the  former  imme- 
diately arise  out  of  one  and  the  same  act  or  contract,  and  the  latter  out  of 
different  acts  or  contracts.  Periups  as  sUn^  and  safe  a  test  as  the  subject 
admits  of,  by  wh^ch  to  detennine  whether  a  ease  belongs  to  one  class  or  the 
other,  is  by  inquiring  whether  it  rests  upon  one  or  several  acts  or  agree- 
ments.   In  the  case  of  torts,  each  trespass,  or  conversion,,  or  fraud;  gives  a 
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Tight  of'  action,  and  bnt  f|  single  one,  however  iiumerons  the  Items  of  wtong 
or  damage  may  be;  In  respect  to  contracts,  express  or  Implied,  each  contract 
affords  one  and  only  one  cause  of  action.  The  case  of  a  contract  containing 
several  stipulations  to  be  performed  at  differ^t  times  is  no  exception ;  al- 
though an  action  may  be  maintained  upon  each  stipolation  as  it  is  broken, 
before  the  time  fo;r  the  performance  of  the  others,  the  ground  of  action  is  the 
stipulation  which  is  in  the  nature  of  a  several  contract** 

The  court,  however,  did  not  refer  to  the  express  limitation  stated  in 
Secor  V.  Sturgis,  supra,  to  the  effect  that — 

"It  is  entire  claims  only  which,  cannot  be  divided  within  this  mle^  those 
which  are  single  and  Indivisible  in  their  nature.  ♦  *  •  The  nde  does  not  pre- 
vent, nor  is  there  any  principle  which  precludes^  the  prosecution  of  several  ac- 
tions upon  several  causes  of  action.  The  hoUm'  0g  several  promissoru  notee  ma^ 
makUain  en  itetion  on  each,  *  •  *  Tt  makes  no  difference  that  the  causes 
of  action  might  be  united  in  a  single  suit ;  the  right  of  the  party  in  whose  fa- 
vor they  exist  to  separate  suits  is  not  affected  by  that  circumstance,  except  that 
in  proper  cases,  for  the  prevention  of  vexation  and  oppression,  the  court  will 
enforce  the  consolidation  of  the  actions." 

The  c6urt  did  not  refer  to  the  later  case  of  *Nathans  v.  Hope»  supra, 
which  has  been  the  established  law  of  this  state  for  many  years,  but  did 
cite  the  case  of  Pakas  v.  Hollingshead,  184  N.  Y.  211,  77  N.  E.  40,  3 
ly.  JR.  A.  (N.  S.)  1042,  112  Am.  St  Rep.  601,  6  Ann,  Cas.  60.  In  the 
latter  case  the  action  was  brought  for  the  breach  of  an  executory  con- 
tract to  sell  and  deliver  goods  m  installments.  The  plaintiff  recovered 
for  the  breach  of  the  contract  by  failure  to  deliver  an  installment  due, 
and  then  subsequently  attempted  to  sue  for  failure  to  deliver  the  balance 
tmder  the  contract  It  was  held  that  the  contract  was  one  and  entire 
end  that  there  was  a  total  breach  of  the  contract  by  the  failure  to 
deliver  one  installment.  The  plaintiff,  having  recovered  damages  for 
the  breach  by  failure  to  deliver  that  installment,  could  not  maintain 
subsequent  successive  actions  for  failure  to^  deliver  the  balance ;  that 
plaintiff  must  either  recover  all  his  damages  in  the  first  suit  or  wait 
until  the  contract  matured  or  the  time  for  the  delivery  of  all  the  goods 
had  arrived.  Not  having  done  so,  the  plaintiff  was  debarred  from 
maintaining  the  action.  The  ratio  decidendi  of  the  opinion  is  set  forth 
at  page  214  of  184  N.  Y.,  at  page  41  of  77  N.  E.  (3  L.  R.  A.  [N.  S-l 
1042, 112  Am.  St  Rep.  601,  6  Ann.  Cas.  60),  to  the  effect  that— 

**Inasmach  as  there  was  a  total  breach  of  the  contract  by  the  defendant's  re- 
fusal to  deliver,  the  plaintiff  cannot  split  np  his  demand  and  maintain  9iicce»- 
slve  actions ;  bnt  must  either  recover  all  his  damages  in  the  first  salt  or  wait 
nntil  the  contract  matured  or  the  time  of  the  delivery  of  all  the  gooda  had 
arrived.  In  other  words,  there  can  be  but  one  actlcm  for  damages  t<ir  a  total 
hreach  of  an  entire  contract  to  deliver  goods,  and  the  fkct  that  they  were  to 
be  delivered  in  installments  from  time  to  time  does  not  change  the  genoml 
rule.** 

There  is  a  distinction  between  the  case  of  Bjuizer  v,  Richter  and  the 
case  at  bar  both  as  to  the  facts  and  as  to  the  rule  of  law  to  be  applied. 
In  the,  former  case  the  promissory  notes  were  given  as  part  of  the  same 
transaction*  as  in  the  case  at  bar,  but  with  a  difference.  In  the  former 
case  there  was  a  sales  contract  which  represented  a  debt  of  the  defend- 
ant, there  was.  a  chattel  mortgage  which  represented  the  same  debt,  and 
.there  were  the  promissory  notes  representing  several  debts.    The  ac- 
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cderation  agreement  was  contained  in  the  sales  contract  and  the  chattel 
mortgage,  which  in  themselves  were  instruments  gf  indebtedness.  In 
that  ^case  the  court  apparently  held  Uiat  all  the  instruments  in  qpestion 
constituted  the  same  original  indebtedness  ajid  the  defa^t  in  the  paji 
niciit  of  ose  note  merged  all  three. types  of  instruments  into  one  entire 
and  isdiviaiUe  debt  and  oatiae,€f  fic^icm.  The  opinion  in  Banzer  v. 
Kichter  is  ilot  controlling  in  the  instant  case  within  the  rule  that  general 
expressions  in  an  opinion  must  be  read  with  doe  regard  to  the  facts  of 
the  case  and  to  the  points  there  at  issue.  See  remarks  of  Marshall,  C« 
;.,  in  Ccdien  v.  Virginia,  6  Wheat*  264,  399,  S  L.  Ed.  257 ;  Martin,  J., 
in  Crane  v.  Bcmwtt,  177  N-  Y.  106,  Ul,  112,  69  N.  E.  274,  101  Am- 
St.  Rep.  722. 

In  the  case  at  bar  Aere  were  only  the- series  of  prcHnissory  notes  and 
the  acceleration  agreement  The  reoord  ody  shows  that  the  notes  in 
question  were  given  in  one  transaction  as  part  of  the  purchase  price  of 
other  chos^  in  action  consisting  of  various  other  notes.  The  accelera- 
tion agreement  is  not  a  certificate  of  indebtedness  in  itself,  nor  is  it  a 
part  of  any  certificate  of  indebtedness.  ltd  sole  tod  only  purpose  and 
legal  effect  was  to  accderate  the^date  of  maturity  of  the  notes  in  suit* 
It  could  by  Its  terms  and  by  the  facts  of  the  case  have  no  other  purpose 
and  effect.  There  was  no  other  indebtedness  of  defendants  to  plaintiff 
upon  which  it  could  act,  such  as  a  bill  oi  ^e'or  a  chattel  mortgage  as 
in  the  Banzer  Case,  and  thus  merge  the  notes  into  one  entire  and  in- 
divisible cause  of  action.  In  short,  the  acceleration  agreement  has  the 
same  legal  effect  as  if  the  terms  thereof  were  written  on  each  and  every 
one  of  the  n6tes,  as  was  the  case  of  the  notesoed  upon  in  the  case  of 
Chicago  Railway  Equipment  Co.  v.  Merchants'  Bank,  136  U.  S*  268, 
269,  10  Sup.  Ct.  999,  34  L.  Ed.  349,  in  which  the  Supwme  Court  of  the 
United  States  held  that  such  notes  were  negotiable,  constituting  separate 
and  distinct  causes  of  action  in  the  hands  of  any  holder  thereof  despite 
the  fact  that  on  each  of  them  was  written  the  following  clause :       ,    . 

^"2?iSLP^^J^  ^^  ^'  *  ^^^  ^'  25  notes,  of  even  date  herewith,  of  the  sum 
of  ^,000  each,  .and  shall  becoiQe  dfie  and  payable  to  the  holder  on  the  failure 
of  the  maker  to  pay  the  principal  and  Interest  of  any  one  of  the  notes  of  said 
•eriea"    186  U.  S.  268,  269,  10  Sup,  Ot  999  (34  L.  Ed.  349). 

Such  notes  can  hsiye  no  less  effect  in  the  hands  of  the  payee. 

Further  consideration  must  be  taken  of  the  purpose  of  the  rule  in 
regard  to  joinder  and  splitting  of  actions  and  multiplicity  of  suits.  The 
purpose  of  such  a  rule  is  to  prevent  vexation  and  oppression  of  a  debtor 
by  a  vengeful  creditor.  If  a  demand  is  entire  and  indivisible,  the  rul^ 
is  absolute  that  judgment  and  satisfaction  of  a  part  oi  such  a  den^and 
gives  a  plea  in  bar  to  further  prosecution  of  the. claim.  If  the  demands 
are  several,  giving  rise  to  several  causes  of  action  thereon,  as  in  the 
case  at  bar,  the  court,  will  in  a  proper  case,  that  is  to  say,  where  it  is 
apparent  that  separate  cases  are  prosecuted  solely  to  vex,  pppress,  an- 
noy and  harass  the  defendant,  grant  the  remedy  of  consolidation,  \\Tiere 
this  purpose  is  not  apparent  there  is  no  rule  or  priflcJplQ  of  law  which 
prevents  a  plaintiff  creditor  from  prosecuting  several  causes  of  action 
upon. several  and  distinct  claims  where  they  rest  upon  several  promis- 
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soiy  notes,  upon  several  trespasses  to  personal  property,  or  arise  out  of 
other  separate  and  distinct  transactions. 

'  In  the  case  at  bar  the  defendant  debtors  cannot  complain  of  multi- 
plicity of  suits  because  the  plaintiff  brings  separate  causes  of  action 
on  each  of  the  several  promissory  notes.  Thfeit  is  the  sort  of  bargain 
they  made.  For  reasons  satisfactory  to  them  the  defendants  agreed  to 
give  to  the  plaintiflf  separate  and  distinct  demands  or  claims  in  the  form 
6f  promissory  notes  or  choses  in  action,'  and  upon  each  of  which  several 
notes  or  choses  in  action  defendants  must  be  held  to  have  contemplated 
separate  actions  could  and  would  have  been  brought.  This  must  be  so, 
a!s  promissory  notes,  despite  such  agreements  accelerating  maturity,  are 
negotiable,  on  the  authority  of  the  greatest  mercantile  courts,  and  even 
When  part  of  one  and  the  same  transaction.  Carlon  v.  Kenealy,  12 
Mees.  &  W.  139;  Chicago  Railway  Equipment  Co.  v.  Merchants'  Bank, 
136  U.  S.  268, 10  Sup.  Ct.  999,  34  L.  Ed.  349 ;  CUrk  v.  Skeen,  61  Kan. 
526,  60  Pac.  327,  49  L.  R.  A.  190,  78  Am.  S^.  Rep.  337;  Mackintosh 
tr.  Gibbs,  81  N.  J.  Law,  577, 80  Atl.  554,  Ann.  Cas.  1912D,  162 ;  Hdlins- 
head  V.  John  Stuatt  &  Co.,  8  N.  D.  35,  77  N.  W.  89,  42  L.  R.  A.  659; 
Bardsley  v.  Washington  Mill  Co.,  54  Wash.  553,  103  P^g.  822,  132  Am. 
St.  Rep.  1133;  Kendall  v.  Selby,  66  Neb.  60,' 92  N.  W.  178,  103  Am. 
St.  Rep.  697;  Thorp  v.  Mindeman,  123  Wis.  149,  101  N.  W.  417,  68 
L.  R.  A.  146,  107  Am.  St.  Rejy.  1003;  Hunter  v.  Clarke,  184  111.  158, 
56  N.  E.  297,  75  Am.  St.  Rep.  160;  Wilson  v.  Campbell,  110  Mich.  580, 
68  N.  W.  278.  35  L.  R.  A.  544;  Merrill  v.  Huriey,  6  S;  Di  592,  62  N. 
W.  958,  55  Am.  St.Rep.  859. 

.  Under  these  circumstances,  and  in  the  light  of  these  decisions,  the 
plaintiff  is  entitled  to  judgment  in  each  of  l£ese  actions. 
Judgment  accordingly. 


ai9  Misc.  Rep.  26)  ,„  ^^  PARSONS'.  WILL. 

,    (Surrogate's  Court,  Westchester  County.    June  27,  1022.) 

I.  Wills  €=s>l67»lhtent  to  revoke  must  be  oonsum mated  by  some  act  spattillod  !• 
statute. 

To  revofee  a  will,  It  is  necessary,  not  only  that  tliere' should  be  an  in- 
tent, but  the  intent  must  be  consaxnmated  by.smne  of  the  attta  apecifled  in 
Decedent  Estate  Law,  {  34,  or  by  the  execution  at  aa  iaBtmmentr  de- 
'  daring  such  revocation,  and,  to  be  effective,  it  niuat  be  made  pursuiuit  to 
the  statute. 

Z.  Wills  <d=:>l73— Will  revoked  by  writing  across  Its  face  "will  revoked'*;   «'eai- 
oeled;"  "defaced ^  "obliterated." 

Where  the  testator  of  a  holographic  will  wrote  across  face  of  the 
written  wtil,  "WIU  revoked,*'  and  ^ThiS'  wtU  te  hereby  revoked,"  and 
signed  his  name  with  lines  beneath  the  signature,  the  wUI  was  canceled, 
defaced,  and  obliterated,  withiu  the  meaning  of  Decedent  Estate  JLaw,  f 
34,  subds.  6,  B,  when  the  testator  wrote  the  words  pf  revocation  thereon. 
[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  EMrst  Series, 
Deface;  First  and  Second  Series,  Cancel-Cancellation;  Obliterate — 
i       Obliteration.] 

'   '    ' ■- ' — \  —  *    '  ■  i 

^s»For  other  cases  see  satne  topic  A'KBT-NUMBER  in  aU  Key-Numbered  Diaesta  6  Indexes 
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3.  Wills  ^=»I67— Revooallon  Is  a»  aol  of  the  mind  dtmoiistrated  by  out^Mtrd  sign. 

''Berocation"  la  an  act  of  the  mind,  wliicb  can  be  demonstrated  by  some 
outward  and  physical  sign. 

4.  Wills  ^:3»  I B6— Cancellation  of  wfll  does  not  rei|itire  slftnaturo  under  statnte. 

CaneellBtlon  of  a  will  doee  not  leqnire  a  signature,  under  Decedent  Bs* 
tate  Law,  |  S4. 

5.  Wilis  ^39l7S— If  intent  to  revoke  wear  from  words  need,  net  will  satisfy  law. 

Decedent  Bstate  Law,  $  34,  does  not  dedbare  what  shall  amount  to  a 
cancellation,  and  obliteration  was  not  meant  as  nothing  short  of  effac- 
ing the  letters  of  a  will  so  completely  that  they  cannot  be  read,  and 
where  a  testator  wrote  across  the  face  of  a  holographic  will  "Bevoked," 
it  is  the  testfltor^o  kitent  tliat  governs,  and,  if  that  was  (dear  from  the 
words  used,  the  act  itself  would  satisfy  the  law. 

6.  Wills  ^=92IH>-^B«rdsn  of  proof  on  party  assorting  rovooatlon. 

The  burden  of  proof  is  on  the  party  asserting  reyecatioh  of  a  will. 

7.  Wills  ^39306— Canoftlod  wHl  presonrod  hy  testator  fnrnishos  best  evidence  of 

maker's  intention  to  destroy  its  fofoe. 

Where  a  will,  after  tbe  same  has  been  canceled,  is  preserved,  and  is 
not  desttoyed,  in  the  absemae  of  facta  of  some  idnd  to  Aow  that  others 
had  an  interest  In,  or  opportunity  to  cancel  the  instrument,  it  will  furnish 
the  best  evidence  as  te  the  intention  of  tiie  maUer  thereof  to  destroy  its 
force  and  effect 

8.  Wills  ^=s>290— Canceled  will  found  among  maker^s  offsets,  prima  faoio  pre- 

sumed tbat  canoellatlon  was  made  by  mak*r. 

Where  a  will  was  found  among  the  maker's  efltocts,  and  it  was  can- 
celed or  obliterated,  the  prima  facie  presumption  is  that  the  maker  made 
the  cancellation  pr  .obliteration  and  that  it  was  done  animo  revocandi ; 
but,  where  It  did  not  come  from  his  custody,  there  is  no  presumption  that 
he  revoked  It 

In  the  matter  of  the  estate  of  George  W.  Parsons  deceased.  On  a|>7 
plication  for  prol>ate  of  Mriil.    Probate  denied. 

Alexander  &  Greeh,  of  New  York  City  (Daniel  Whitford,  of  NeW 
York  City,  of  counsel),  for  petitioner. 

Zabriskie,  Sage,  Kerr  ft  Gray,  of  New  York  City  (George  Zabri- 
skie  and  George  Gray  Zabriskie,  both  of  New' York  City,  of  counsel), 
for  Protestant  Et)iscopal  Bishop  of  Diocese  of  Long  Island. 

John  G.  Daniel,  of  Brooklyn  (James  A.  O'Gorman,  George  Gordon 
Battle,  and  Lanman  Crosby>  all  of  New  York  City,  of  counsel),  for 
contestants* 

SLATER,  S.  The  submission  of  a  will  for  probate  to  two  jurist 
dictions  within  the  state,  ^nd  opinions  of  two  sttrrogates  upon  the  iden- 
tical question  involved,  is,  to  say  the  least»  unusual.  The  litigated  ques- 
tion of  the  instant  case, has  been  written  upon,  and  is  reported  in  117 
Misc.  Rep.  753.  191  N,  Y.  Supp.  910.  The  will  of  the  decedent  was 
offered  for  probate  in.  New  York  county.  The  question  raised  related 
to  its  revocation.  The  will  was  probated  there  March  29,  1922,  An 
appeal  was  taken  from  the  decree  of  probate.  On  May  22,  1922,  how- 
ever, the  decree  of  probate  was  vacated  and  the  proceedings  dismissed 
for  lack  of  jurisdiction.  . .  ^ 

The  deceoent,  a  resident  of  Hoboken,  N.  J.,  dded  in  the  county  of 
Westchester  July  12,  1921.    In  this  proceeding,  a  legatee,  the  Protes-r 

i^s»FOrj0tb«r  eM48  MeMme  topic  *  KEY^NUXBEft  in  all  Kty^NanAered  DlgMU  4  Iftd«ZM 
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tant  Episcopal  Bishop  of  the  diocese  of  Long  Island,  is  the  petitioner. 
The  heirs  at  law,  a  nephew  and  a  niece,  are  the  contestants  claiming 
that  the  will  was  revoked  by  cancellation  by  the  testator  in  his  life- 
■  time.  One  of  the  learned  surrogates  of  New  York  county  was  of  the 
opinion,  reported  suj>ra,  that  the  ^ill  had  not  been  kgaliy  revoked. 
The  will  is  dated  March  1,  1873,  more  than  48  years  ago.  It  is  writ- 
ten upon  one  sheet  of  business  paper,  with  the  subscription  of  the  de- 
cedent thereoiL  Upon  the  second  sheet  of  paper  is  written  the  attes- 
tation clause  and  the  signatures  and  addresses  of  the  three  witnesses. 
Upon  the  lower  part  of  the  second  sheet  there  is  written  a  codiciL  It 
is  subscribed  by  the  decedent,  but  not  witnessed. 

The  document  is  holographic.  The  proof  before  this  court  was 
to  the  effect  that  the  witnesses  to  the  will  were  dead ;  that  the  testify- 
ing witnesses  were  acquainted  with  their  handwriting  and  likewise 
with  the  testator's  handwriting;  that  the  paper  writing  was  found  in 
the  safe  deposit  box  of  the  decedent  after  his  death.  Lengthwise, 
running  from  the  bottom  toward  the  top  of  the  first  sheet,  across  the 
lower  portion  thereof  and  across  the  face  of  the  written  will  itself  are 
these  words:  "Will  revoked.  Geo.  W.  Parsons" — ^with  lines  beneath 
the  signature.  Running  in  the  same  manner  across  the  upper  portion 
of  the  first  sheet  and  across  the  face  of  the  written  will  are  these 
words :  "This  will  is  hereby  revoked.  Geo.  W.  Parsons" — with  lines 
beneath  this  signature  also.  All  the  parties  to  the  proceeding  herein 
have  stipulated  that  the  words  written  across  the  face  of  the  paper 
writing  and  the  signatures  of  the  decedent  as  indicated  are  in  the  hand- 
writing of  the  decedent. 

No  question  of  fraud  or  tampering  enters  here.  There  was  no  ex- 
trinsic evidence  offered  of  the  transaction,  except  that  the  will  was  in 
the  custody  of  the  decedent  at  his  death.  Therefore  proof  of  intent 
to  revoke  the  will  must  be  derived  from  the  paper  itself.  The  question 
involved  is:  Did  the  decedent  revoke  his  will  by  such  cancellation, 
or  obliteration,  as  is  required  by  our  law?  The  court  is  confronted 
with  the  opinion  of  the  learned  surrogate  of  New  York  county  heading 
that  the  testator  did  not  make  an  eflfectual  revocation.  To  this  ruling 
this  court  respectfully  dissents  for  the  reasons  given  herein. 

Section  34  of  the  Decedent  Estate  Law  (Consol.  Laws,  c  13)  sets 
forth  how  a  will  may  be  revoked:  (1)  By  some  other  will  in  writing; 
(2)  by  some  other  writing  of  the  testator  declaring  such  revocation, 
executed  with  the  same  formalities  with  which  the  will  itself  is  required 
by  law  to  be  executed;  (3)  burning;  (4)  tearing;  (5)  canceling; 
(6)  obliterating;  and  (7)  destroying,  with  the  intention  and  for  the 
purpose  of  revoking  the  same  by  the  testator  himself,  or  by  another 
person  in  his  presence  by  his  direction  and  consent,  and  when  done 
by  another  person  the  fact  of  such  injury  shall  be  proved  by  at  least 
two  witnesses. 

[1]  To  revoke  a  will  it  is  necessary  not  only  that  there  should  be 
an  intent  to  revoke  the  will,  but  the  intent  must  be  consummated  by 
some  of  the  acts  specified  in  the  statute,  or  by  the  execution  of  an  in- 
strument declaring  such  revocation.    To  be  effective  it  must  be  mad^ 
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pursuant  to  the  statute.  Matter  of  Evans,  113  App,  Dir.  373,  98  N. 
Y.  Supp,  1042.  In  Matter  of  McGiU.  229  N.  Y.  405  (411),  128  N.  E. 
194,  196,  the  court  said  with  reference  to  a  direction  to  revoke  a  will : 

*TtB  Affiemty  with  the  apptflantfs  posttlOH  i«  that  the  paper  writing  does 
not  itselt  declare  the  revocatlesL  It  dx>e8  not  declare  an  intention  to  re- 
voke.   ♦    ♦    ••• 

[2,  3]  In  the  instant  case  words  are  used  which  declare  the  intention. 
It  is  not  within  the  legitimate  power  of  the  court  to  dispense  with  the 
requirements  of  statutes  in  the  execution  or  revocation  of  wills..  As 
the  written  words  are  not  executed  with  formality,  we  do  not  come 
within  the  second  subdivision  of  section  34,  but  do  fall  within  the  terms 
of  the  fifth  and  sixth  subdivisions  thereof,  by  canceling  or  obliterating^ 
Roget's  Thesaurus  says  words  of  cancellation  and  obliteration  arc 
sjmonymous,  and  mean  the  same  as  deletion;  expunge;  render  illegi- 
ble ;  draw  the  pen  through.  To  cancel  is  to  annul.  Golden  v.  Fowler, 
26  Ga.  451.  Revocation  is  an  act  of  the  mind  which  can  be  demon- 
strated by  some  outward  andi  phvsical  sign.  Dan  v.  Brown,  4  Cow. 
483.  490. 15  Am.  Dec.  395. 

The  statute  was  drawn  to  protect  testators,  and  the  undoing  of  an 
act  so  formal  as  the  making  of  a  last  will  and  testament  might  well 
be  formal.  The  first  two  paragraphs  of  the  law  call  for  written 
formality,  but  as  to  the  other  modes  the  revocation  is  provided  by  acts 
themselves,  such  as  "burning,  tearing,  canceling,  obliterating,  or  de- 
stroying, with  the  intent  and  for  the  purpose  of  revoking  the  same 
by  the  testator  himself  without  written  formality .*•  These  ways  have 
been  a  coni^on  modeof  destroying  the  validity  of  wiHs  (Lovcll  v. 
Quitman,  8^  N.  Y,  377,  42  Am.  Rep.  254),  and  tht  Legislature  has 
seen  fit  to  make  the  distinction  between  formal  acts  and  conventional 
acts. 

The  paper  writing  was  canceled,  defaced,  and  oblitented  when  the 
testator  wrote  the  words  of  revocation  Acreon,  bringing  it  wdl  wittdw 
the  dictum  in  Matter  of  Akers,  74  App.  Div.  461,  466,  77  N.  Y.  Supp. 
643,  affirmed  173  N.  Y.  620,  66  N.  E.  1103,  and  weU  within  the  defini- 
tion of  cancellation  as  the  act  of  crossing  out  a  writing,  the  manual  op- 
eration of  tearing,  or  destroying  a  written  instrument.  Bouvicr's  Law 
TMctionary  (3d  Revision)  416.  It  is  the  court's  opinion  that  the  words 
used  in  the  Case  of  Akers : 

"The  great  weight  of  authority  Is  to  the  effect  that  a  mere  writing  upon 
a  will,  which  does  not  in  any  wise  physicaUy  obliterate  or  cancti  the  same, 
is  insufficient  to  work  a  deatructioa  of  the  will  hy  canctdlftt}Qn«  even  tiiough 
the  writing  may  express  an  intention  to  revoke  and  cancel" 

— ^were  meant  to  refer  only  to  the  particular  facts  of  that  case.  The 
words  of  revocation  in  the  Case  of  Akers  were  on  a  margin  of  the 
paper  writing,. and  not  across  the  face  of  the  will.  When  words- of 
revocation,  with  the  signature,  are  written  diagonally  across  the  face 
of  the  words  of  the  will,  it  obliterates  them,  it  cancels  them,  and  ex- 
presses an  intention  to  annul  them.  The  Case  of  Akers  resembles  the 
Matter  of  Miller,  SO  Misc.  Rep.  70,  100  N.  Y.  Sum>.  344,  where  an 
indgrsement.  mdicating  words  of  revocation  was  upon  the  back  of  the 
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will.  In  tjie  Miller  Case  the  court  declined  to  follow  Warner  v.  War- 
ner, 37  Vt.  356,  and  Witter  v.  Mott,  2  Conri.  67,  as  lieing  unsound  in 
law.  The  decisions  upon  the  revocation  of  wills  by  act  of  cancella- 
tion, or  obliteration  are  divided  into  two  dasscs:  (I)  Those  that  deal 
with  words  of  revocation  written  upon  some  portion  of  the  paper  writ- 
ing other  than  across  the  written  words  of  the  will;  and  (2)  the  other 
class  where  the  words  of  revocation  are  actually  written  across  the 
written  words  of  the  paper  writing  itself.  In  the  first  class  is  found 
Howard  v.  Hunter,  115  Ga-  357,  41  S.  E.  638,  90  Am.  St.  Rep.  121. 
where  the  court  says : 

"In  order  for  an  obliteration  or  cancellation  to  be  eCte^tlvie  as  a  revocation, 
it  is  necessary  that  the  obliteratiOQ  or  cancellation  ghoald  be  upon  the  will 
itself,  and  be  of  sudi  a  character  as  to  indicate  clearly  that  it  Is  the  In- 
tention of  the  testator  that  the  papier  should  be  no  longer  operative  as  a  w^U." 

This  ruling  was  followed  in  Oetjen  v.  Oetjen,  115  Ga.  1004,  42  S.  E. 
387;  In  re  Shdton's  WUl,  143  N.  C.  218,  55  S.  E.  705,  10  Ann.  Cas. 
531 ;  In  re  Ladd,  60  Wis.  187,  18  N.  W,  734,  50  Am.  Rep.  355 ;  Dow- 
ling  V.  Gilliland  (1919),  286  .111.  530, 122  N.  E.  70,  3  A.  L.  R,  829.  In 
the  last  case  the  will  consisted  of  a  single  sheet  of  paper.  Written  on 
the  back  were  words  of  revocation,  and  written  between  the  date  and 
the  attestation  clause  were  the  words  "Not  any  good,"  with  the  date, 
in  the  handwriting  of  the  decedent.  No  words  of  the  will  were  strick- 
en out  by  the  notation,  and  the  ruling  therein  followed  the  Case  of 
Akers,  supra.    The  court  employs  these  words': 

'*Where  such  notation  does  not  in  any  way  obliterate  the  wriAlg  of  the  will 
it  Cannot  be  said  to  cancel,  and  therefore  such  notation  couldronly  be  held 
effective  as  a  revocation  of  the  will  as  a  writing.  As  this  notation  ia  unsigned 
and  unattested,  it  does  not  comply.    ♦    ♦    ♦•' 

In  the  second  class  there  are  no  cases  in  the.  Court  of  Appeals  upon 
this  question.  In  this  jurisdiction  we  have  the  opinion  of  former 
Surrogate  Ketcham  in  the  Matter  of  Barnes,  76  Misc.  Rep.  382,  136 
N.  Y.  Supp.  940,  and  the  court  is  disposed  to  follow  the  reasoning  set 
forth  therein  as  the  law  upon  the  facts  in  the  instant  case.  That  case 
was  decided  upon  nearly  identical  facts  as  we  have  presented  here. 
In  Glass  v.  Scott,.  14  Colo.  App.  377,  6Q  Pac,  186,  a  line  was  drawn 
through  the  signature  and  across  the  signature.  .  The  court  held  it 
was  such  an  obliteration  as  amounts  to  a  revocation,  although  the  name 
was  still  legible,    'f  he  coiut  in  this  case  employs  these  words : 

•  '*It  has  been  adjndgred  that  this  cancellation,  or  obliteratidn  may  be  effected 
by  words  written  across  the  instrument  as  'obliterated*  or  'canceled.*  •  ♦  • 
Any  act  of  this  sort  is  effectual  for  the  reason  that  it  puts  the  instrument  into 
a  condition  whereby  its  invalidity  appears  on  its  face  the  moment  it  is  pro- 
dnced.** 

In  Noesen  v.  Erkenswick,  298  111.  231,  131  N.  E.  622  (June,  1921), 
words  of  cancellation  were  written  across  the  face  of  the  will  and  signed 
by  the  testator.    The  court  employs  these  words : 

"If  a  canceUation  could  be  made  by  any  writing  acroes  the  face  of  a  will, 

this  will  was  revoked.  •  •  .  *  Of  course,  a  will  may  he  canceled  by  erasing 
its  provisions  or  rendering  them  illegible,  which  would  amount  to  the  de- 
struction of  the  wiU;    but  to  cancel  does  not  necessarily  mean  that.    It 
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does  wBtm  to  ditaimuL  to  nnlUf f  and  declane  null  awl  void,  tbe  inntrvauBot,^ 
^  ^  '  *  It  would  bft  going  far  beyond  the  firt:atute  to  say  ttiat  a  will  Is  not 
canceled  nnless  the  wards  are  erased  or  obliterated,  so  that  the  natmre  of 
the  will  before  canc^ation,  or  its  provisions,  cannot  be  discovered."  Wood-< 
mi  y.  Patton,  7e  Jnd.  OTCK  40  Am.  Repu  269. 

In  Evans*  Appeal,  58  Pa.  238,  the  will  was  canceled  by  an  act  done 
to  the  will^  Lines  .were  drawn  across  part  of  the  will  and  through  th^ 
signature.  The  court  held  that  such  acts  stamp  upon  it  an  intention 
Oaat  it  should,  hi^ve  no  effect    Obliteration  in  the  will — 

*i8  not  confined  to  eflUdng  tiie  leCter%  so  they  cannot  be  read.  A  line  drawn 
thTDttgh  the  wvitiDg  is  obliteration,  though  it  may  leave  it  as  legible  an  tn« 
The  words  'burning,*  'canceling,'  'obliterating/  and  'destroying*  ♦  ♦  ♦  are 
tised  in  theit*  popular  sense!  m  ^  •  Cancellation  of  a  will  means  any  act 
done  *  *  *  which  In  common  understanding  is  regarded  as  cancellation 
when  done  to  any  other  instrument  It  must  he  an  act  done  to  the  will  it- 
s^f ,"  and  ""on  «he  wUl  itself, "  by  words:  whleh.  'Manifest' a|i  Intent  to  annul  iUl 

The  following  cases  in  this  state  deal  with  the  question  of  revocation: 
Matter  of  Alger,  38  Misc.  Rep.  143,  77  N.  Y,  Supp,  166;  Matter- of 
Van  Woert,  71  Misc  Rep.  372,  130  N.  Y.  Supp.  124;  Matter  of 
Philp,  19  N.  Y.  Supp.  13;^  Will  of  Clark,  1  Tuck.  445;  Matter  o^ 
Brookraan,  11.  Misc.  Rep-  675,  33  N.  Y.  Supp.  575  j  Matter  of  Miller^ 
51  Misc.  Rep.  156,  100  U.  Y.  Supp.  849;  Heaton.  Surr.  In  a  memo- 
randum opinion  in  Matter  of  Schweizer,  February  28,  1912,  N*  Y^ 
I^aw  Journal,  pagp  2435,  Surrogate  Fowler  said: 

TThe  paper  proponBided  as  a  Will  being  last  in  the  testator's  own  cnstody; 
and  at  his  deafli  being  found  with  the  seal  detached,  the  testator's  subscript 
tion  canceled,  the  names  of  the  witnesses  erased,  and  the  words  1  cancel 
this  will  for  good  reasons'  underwritten  in  testator's  own  hand,  must  be  ta^en 
to  have  been  revoked  in  his  lifetime  by  the  testator  himself.  Cancellation  and 
destruction  of  the  win  by  testator  animo  rovocandi  has  been  made  out,  and 
probate  must  be  refused." 

A  valuable  note  upon  this  interesting  question  is  found  in  the  Yal^ 
Law  Journal,  volume  31,  No.  8,  page  892,  June,  1922. 

[4]  The  Legislature  meant  something  by  the  word  "cancel."  .  I  can 
visualize  nothing  more  certain  of  a  person's,  intent  than  his  actuai 
words  to  revoke  and  his  signature  written  across  the  fa,ce  of  a  paper 
writing.  His  very  words  manifest  an  intent  to  annul  it.  '  The  act  con* 
veyed  his  mind  to  the  paper  as  pro\nded  by  law,  and  such  an  act  is  i 
kind  of  revocation  recognized  by  the  Legislature,  Cancellation  does 
not  require  a  signature  imder  the  statute,  but  in  the  instant  case  a  sig- 
nature was  added. 

[5]  The  law  does  not  declare  what  shall  amount  to  cancellatioiL 
Obliteration  is  not  meant  as  nothing  short  of  effacing  the  letters  of  a 
will  so  completely  that  they  cannot  be  read.  A  line  drawn  through  a 
writlhjgf  is  doubtless  obliteration,  though 'it  may  leave  it  as  legible  as  it 
was  before.  Obliteration  is  not  annihilation,  but  we  must  have  both 
an  act  and  intent  concurring.    The  fact  that  the  testator  used  the  word 

1  Reported  in  full  in  the  New  Tork  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  64  Hun«  685. 
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"revoke"  Is  of  importance.  It  is  the  intent  that  governs,  and  if  that 
is  clear  from  the  words  that  are  used,  the  act  itself  wiU  satisfy  the 
law. 

[6]  The  burden  of  proof  is  upon  the  party  asserting  revocation^ 
but  no  testimony  is  present,  and  the  intention  must  come  from  the 
paper  writing  itself.  The  testator  performed  an  act  when  he  wrote 
upon  the  will. itself  the  word  "revoke/'  which  manifests  an  intention 
to  annul  it.  Such  an  act  is  recognized  by  the  Legislature  as  a  thing 
to  be  done  to  the  face  of  the  paper  upon  which  the  will  is  written.  It 
indicates  a  preservation  of  the  paper  and  a  statement  of  the  fact  that 
it  has  ceased  to  be  operative.  The  act,  the  words,  the  signature,  cx- 
.  hibit  the  testator's  intent  to  cancel,  obliterate,  and  annul.  The  finding 
of  the  will  in  the  testator's  safe  deposit  box,  with  its  written  words 
of  revocation,  raised  the  presumption  that  the  cancellati(Mi  was  done 
by  him  with  the  intention  to  revoke  it  animo  revocandi.  Matter  of 
Clark's  Will,  1  Tuck.  445 ;  Matter  of  Hopkins,  172  N.  Y,  360,  363,  65 
N.  E.  173,  65  L.  R.  A.  95,  92  Am.  St.  Rep.  746. 

[TJ  Where  a  will,  after  the  same  has  been  canceled,  is  preserved, 
and  is  not  destroyed,  in  the  absence  of  facts  of  some  kind  to  show 
that  others  had  an  interest  in  or  opportunity  to  cancel  the  instrument, 
it  will  furnish  the  best  evidence  as  to  the  intention  of  the  maker  there- 
of to  destroy  its  force  and  effect.  Matter  of  Philp,  supra;  Collycr  v. 
Collyer,  110  N.  Y.  481,  18  N.  E.  110,  6  Am.  St.  Rep.  405. 

[8]  Intention  is  often  inferred  in  the  first  instance  from  the  char- 
acter of  the  act  done.  Where  a  will  is  found  asnong  the  testator's  ef- 
fects, and  it  is  canceled  or  obliterated,  the  prima  facie  presumption  is 
that  testator  made  the  cancellation  or  obliteration,  and  that  it  was 
done  animo  revocandi ;  but,  where  it  did  not  come  from  his  custody, 
there  is  no  presumption  that  he  revoked  it  40  Cyc.  1280.  In  re  Rowe 
Estate  (Sur.)  165  N.  Y.  Supp.  1064,  the  will  was  rendered  fragmen- 
tary— ^tom  in  two  fragments;  but  no  evidence  was  presented  as  to 
the  person  tearing  the  will.  In  such  a  state  of  facts,  Acre  is  no  pre- 
sumption of  animo  revocandi  by  the  testator. 

The  cases  of  Lovell  v.  Quitman,  88  N.  Y.  377,  42  Am.  Rep.  254; 
Matter  of  Curtis' Will.  135  App.  Div.  745, 119  N.  Y.  Supp.  1004;  Gugel 
V.  Vollmer,  1  Dem.  Sur.  484;  Matter  of  Crawford,  80  Misc  Rep. 
615,  142  N.  Y.  Supp.  1032 — cited  by  counsel  for  petitioner,  relating  to 
revocation  in  part  are  not  in  point. 

Since  the  only  requirement  is  clearly  recorded,  indicating  the  tes- 
tator's intention  to  revoke  exercised  on  a  material  part  of  tlxe  will,  the 
court  will^  hold  upon  the  facts  as  presented  that  the  testator  legally 
revoked  his  last  will  and  testament.  It  is  the  court's  opinion  that  the 
decedent  was  well  within  the  meaning  and  intent  of  the  law  when  he 
wrote  his  words  to  indicate  his  intent,  and  that  in  fact  and  in  law  the 
will,  was  revoked. 
,    Probate  is  denied.    Decreed  accordingly. 
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ai0  Mh«.  Bep.  IW  1^  ^  HAWNA'S  ESTATE. 

(SmvogatePfl  Court,  New  Tori:  County.    Jvlj  15, 19220 

T«x«tlM  ^=9679(2)— TrMsftr  of  tliarot  of  stoek  to  dopei4«nt8  of  life  toooot  held 
•ubjeot  to  tax. 

An  instrument  execated  by  a  nonresident  owner  of  corporate  stock,  trano* 
ferrlng  ishares  of  stock  to  a  trustee,  reserving  to  blmself  the  income  for 
life,  tlie  right,  of  Tetoeatlon,  whereby  he  directed  the  payment  of  the  fund 
after  his  death  to  those  whom  he  should  appoint  in  his  will,  or  to  his 
doacendaots  Ia  case  of  default  of  such  appointment,  is  testamentary  in 
character,  and  the  gift  to  the  grantor's  descendants  did  not  become  ef- 
fective until  his  death,  and  was  subject  to  the  trans&r  tax  imposed  t>y 
Tax  Law,  |  220,  subd.  ^ 

In  the  matter  of  the  estate  of  H.  Melville  Hanna.  deceased.  From 
an  order  assessing  a  transfer  tax,  the  beneficiaries  appeal.    Affirmed. 

Carter,  Ledyard  &  Milbum,  of  New  York  City  (Hebcr  Smith,  of 
New  York  City,  of  counsel),  for  trustees  and  beneficiaries. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C  Caflton,  of 
New  York  City,  of  counsel),  for  State  Tax  Ccwnmission. 

COHALAN,  S.  The  order  from  which  this  appeal  is  taken  assesses 
a  transfer  tax  on  shares  of  stock  transferred  by  a  trust  deed.  The  de- 
cedent died  February  8,  1921,  a  resident  of  the  state  of  Georgia.  By 
an  instrument  dated  May  9,  1912,  he  gave  to  Lewis  Cass  Ledyard  and 
Lewis  Cass  Ledyard*  Jr.,  of  this  city,  as  trustees,  notes  and  shares  of 
stock  of  the  Mdville  Securities  Company,  a  corporation  organized  in 
this  state  in  trust  for  the  following  purposes :  To  take  possession  of 
iht  trust  fund,  to  collect  and  receive  the  income  thereof,  and,  after  de- 
duction of  proper  charges  to  pay  the  inc<Hne  to  the  grantor  during  his 
life,  and  upon  his  deatl)  to  deliver  the  fund  unto  such  persons  as  the 
grantor  by  his  last  win  and  testament  should  direct  and  appoint,  and 
in  default  of  such  appointment,  then  share  and  share  alike  ^to  and 
among  such  of  die  descendants  of  the  party  of  the  first  part  [the  d<Hior] 
as  shall  suinrive  him  if  more  than  one,  per  stirpes  and  not  per  capita." 
The  trustees  were  given  the  discretion  to  exdiange  the  notes  of  Ae 
corporatum  for  an  equal  atbount  of  their  other  obligations  bearing  the 
same  rate  of  interest.  The  grantor  risserved  tii«  ri^t  to  appoint  a 
trustee  in  the  place  of  any  one  dteignated  as  such  in  the  original  in- 
strument, who  should  die,  resign,  or  become  incapacitated.  It  was  also 
provided  that  the  grantor  might  terminate  the  trust  "either  as  to  the 
whole  or  any  part  of  the  said  trust  fund"  and  repossess  himself  of  the 
whole  or  any  portion  thereof. 

In  his  will  executed  the  same  day  as  the  deed,  the  decedent  expressly 
dedai^d  that  the  will  should  not  opemte  as  an  exercise  of  any  poweis 
' '         '        ■■  '    •■         ■  I      ., —  ,  i , 

4^For  oUier  cm««  «ee  sams  lopic  4  KBV-NUMBBR  in  all  Key-Number^  Dlgeeti  A  Ittdet^ 
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of  appointment  which  might  be  vested  in  him  at  the  lime  of  his 
death.  The  decedent  w.a6rstttrviv«4  by^tjbree  qhildrefe,'  The  appraistt* 
has  reported  a  valuation  of  over  $8,000,000  on  the  shares  of  stodc 
conveyed  by  the  trust' dfredy  the  only  property  of  th6  decedent  the  trans- 
fer of.  which  was  found, by. him  to  be  taxable  in  this  state.  The  order 
entered  in  the  report  assesses  a  tax  of  over  $100,(500  on  the  share  of 
each  of  the  three  benefidaries,  who  with  the  trustees  take  this  appeal 
on  the  ground  that  the  law  in  forqe  at  the  date  of  the  execution  of  the 
trust  d^  ccfntrols  the  imposition  of  thd  tax  and  that  ±hc  estate  is  there- 
fore exempt.  ^ .  '■  ' 

As  tlie  income  from  the  trust  fund  was  payable  td  the  decedent  dur- 
ing his  life,  the  gift  was  indisputably  a  tr^sfer  intended  to  take  effect 
in  possession  and  enjoyment  at  his  death.  Matter  of  Keeiicy's  E^te, 
194  N.  Y.  281,  87  N.  E.  428;  In  re  Bostwick,  160  N.  Y.  489.  55  N.  E. 
208;  In  re  Dan^  Co.,  215  N.  Y.  461,, 109  N.  E.  557;  In  re  Brandreth's 
Estate.  169  N.  Y.  437,  62  N.  E.  563,  5S  L.  R.  A.  148*;  In  re  Corndrs 
Estate,  170  N.  Y.  423, 63  N.  E.  445 ;  In  re  Green's  Estate,  153  N.  Y.  223. 
47  N.  E.  292;:  Matter  of  Garcia's  Estate,  183:  App.  Diy.712,;  170  N.  Y. 
Supp.  980.  In  this  case,  however,  a  novel  question  arises  from  the  fact 
that  at  thtDtime  of  the  execution,  of  the  deed  of  trust,  the  transfer  of 
,  shares  of  stock. owned  by  a  nonresident  decedent  was.  not  subject  to 
tax,  while  at  the  date  of  his  death,  the  transfer  of  such  property  was 
and  is  nowtsixable  by  the  provisions  of  subdivision  4  of  section  220 
of  the  Tax  Law  (Consol.  Laws,  c.  SOV 

The. tax  is  imposed  on  the  right  of  succession  to  the  property  trans- 
ferred. In  re  Swift,  137  N.  Y.  77,  88,  32  N.  E.  1096,  18  t.  R.  A.  709. 
The  law  in  effect  at  the  time  the  right  accrues  governs  the  imposition 
Of  the  tax.  In  re  Seaman's  Estate,  147  N.  Y.  69,  77,  41  N.  E.  401. 
There  was  no  right  of  succession  to  the  property  transferred  to  these 
beneficiaries  until  the  death  of  decedent.  Matter  of  Garcia's  Estate, 
supra ,  Ip  re  Dana  Co.,  supra.  •  There  was  no  gift  to  hii  dlildren,  bat 
a  direction  to  the  trustees  to  divide  the  fund  at  his  death  among 
his  descendants  then  living.  The  Interests  of  the  beneficktries  were 
therefore  future  and  contingent.  In  re  Baer,  147  N:  Y.  348,  354,  41 
N.  E.  702;  In  re  Crane,  164  N.  Y.  71,  76,  58  N.  E.  47;  Townshend  v. 
Frommcr  et  al.,  125  N.  Y.  446,  26  N.  E.  805 ;  Whitman  v.  Terry,  196 
App.  Div.  282,  187  N.  Y.  Supp.  424;  Delaney  t.  McCormadci  88  N.  Y. 
174,  183 :  Delafield  v.  Shipman,  103  N.  Y.  463,  9  N.  E.  184.  The  deed 
was  rendered  as  ambulatory  as  a  wiU  by  the  reservation  of  the  right  to 
revoke  the  trust.  In  re  Green-s  Estate,  supr^ ;  In  re  Dana  Co.,  supra. 
The  posi^ession  and  enjoyment  of  the  principal  by  decedent's  children 
were  further  dependent  on  the  nohexercise  of  the  power  of  appointment 
by  decedent  or  iti  exercise  by  him  in  their  favor.  It  was  not  itotil  he 
diisd'  ahd  his  will  was  admitted  to  probate  that  the  right  to  the  fund 
could  be  established.  The  provision  of  section  41  of  the  Real  Property 
i^w  (CorteoL  Laws,  c.  50)  that  "the  existence  of  aaomexecuted  power 
of  appointment  does  not  prevent  the  vesting  of  futnre  estates,  limited 
Jin  default  of  the  execution  of  the.power,^'  has  no  application  in  the 
present  case,  because  here  the  estate  is  not  only  future  but  contingent. 
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The  fact^irf  the  Dirta  Co.  Case  a*ie  mihfe  sihMlkr  fo  tKdse  ill  tile  pres- 
ent proceeding.  There  the  decedent  had  tr^sjEerred  shares  of  stock  to 
a  trustee  reserving  to  himself  the  income  for  his  life  ^uid  the  right  to 
revoke  the  instrument.  The  deed  was  executed  in  1905  before  the 
law  providing  for  the  progreasive  rates  of  tax  had  beenegtaded  The 
decedent  died  in  October,  1910,  after  the  amendments  of  the  Tax  Law 
increasing  the  percentage  of  taxation  with  the  value  of  the  property 
transferred.  The  court  held  that  the  trust  deed  was  testamentary  in 
character,  and  that,  as  it  took  effect  at  the  same  time  as  the  will,  "the 
entire  transfer  should.be  viewed  as  a  whole  and  falls  within  the  pur- 
port and  intent  of  the  statute."  The  testator  in  Matter  of  Garcia's  Es- 
tate, supra,  executed  a  trust  deed  by  the  provisions  of  which  the  in- 
come was  to  be  paid  to  him  for  life,  and  at  hiis  death  the  principal  to  his 
widow,  if  living,  but  to  her  ^)pointee  by  will,  if  she  died  before  such 
payment.  The  widow  survived  the  settlor.  The  question  arose  in 
transfer  tax  proceedings  as  to  the  date  of  the  accrual  of  the  tax*  >  Al- 
though no  power  of  revocation  was  expressly  reserved  by  the  grantor, 
the  court  held  that  the  transfer  took  place  as  of  the  death  of  decedent, 
and  that  the  value  of  the  property  transferred  should  be  added  to  the 
bequests  to  the  beneficiary  made  by  decedent's  will. 

It  IS  evident  from  the  opinion  in  Matter  of  Webber,  151  App.  Div. 
53^,  136  N.  y.  Supp.  83,  that  it  was  because  of  the  absence,  from  the 
deed  of  trust  of  a  reservatloh  of  the  power  to  alter  the  terms  of  the 
instrument  that  the  court  held  the  law  in  force  at  the  date  M  the  in- 
strument to  control  the  imposition  of  the  tax.  Wpodward^  J.,  says 
(151  App.  Div.  540,  136  N.  Y.  Supp.  85): 

"When  the  trust  deed  was  made  and  delivered,  without  reserving  any  right 
to  change  the  same,  the  right  of  succession  became  fixed,  and  it  is  this  right 
of  succession,  and  not  the  property,  which  is  the  subject  of  this  tax.  Matter 
of  Swift.  137  N.  Y.  77,  88." 

The  appellants  rely  on  the  decision  in  In  re  Seaman's  Estate,  147  N. 
Y.  69,  41  N,  E.  401,  in  support  of  their  contention  that  the  gift  to  the 
remaindermen  took  effect  at  the  time  of  the  delivery  of  the  deed  of 
trust.  Seaman  died  in  1876,  prior  to  the  enactment  of  the  Taxable 
Transfer  Act.  He  created  a  trust  by  his  will,  the  income  from  the  fund 
to  be  paid  to  his  niece  for  her  life  and  upon  her  death  the  principal  to 
the  children  of  his  nephew  living  at  the  termination  of  the  life  estate. 
The  life  tenant  died  in  1893  after  the  Taxable  Transfer  Act  of  1892 
(Xaws  1892,  c.  399,  now  Consol.  Laws,  c.  60,  §§■  220-245)  took  effect. 
The  state  attempted  to  exact  a  tax  on  the  transfers  of  the  remainder. 
The  court  held  that  it  was  not  the  intention  of  the  Legislature  to  tax 
the  transfer  of  property  derived  from  the  estate  of  a  decedent  who  had 
died  prior  to  the  passage  of  the  act.  The  decision  which  the  court 
would  render,  if  the  facts  in  the  present  case  were  before  it  for  deter- 
mination, is  indicated  by  the  following  excerpt  from  the  opinion  of 
Judge  Finch : 

••A  grantor  may  have  conveyed  and  delivered  his  deed  before  1892,  in  con- 
templation of  death,  and  to  take  effect  upon  the  happening  of  that  event,  or 
reserving  a  power  of  revocation,  as  well  as  the  possession  or  enjoyment,  daring 
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his  lifetime^  and  the  X/egisOatare  certakUy  intended  to  ptot  sach  a  traasfer  on 
the  same  footing  as  one  by  will.  It  is  of  no  consequence  that  the  will  was 
executed  before  the  statute  If  the  death  occurs  after,  and  the  same  rule  was 
Intended  to  be  explicitly  applied  to  grants  causa  inortls.' 

It  is  contended  by  the  appellants  that  the  decisions  in  Matter  of 
Masury's  Estate,  28  App.  Div.  580,  51  N.  Y.  Supp.  331,  affirmed  159 
N.  Y.  532,  53  N.  E-  1127;  Matter  of  Bowers'  Estate,  195  App;  Div. 
548,  186  N.  Y.^Supp.  912,  affirmed  231  N  Y.  613,  132  N.  E.  910; 
Matter  of  Cochrane,  117  Misc.  Rep.  18,  190  N.  Y  Supp.  895;  Matter 
of  Voorhees'  Estate,  200  App.  Div.  259,  193  N.  Y.  Sur).  168;  In  re 
Wing's  Estate  (Sur.)  190  N.  Y.  Supp.  908— are  authorities  for  the 
proposition  that  the  reservation  by  the  grantor  in  this  case  of  the  right 
to  revoke  the  trust  deed  did  not  operate  to  prevent  the  transfer  from 
taking  effect  as  of  the  date  of  the  instrument.  In  all  these  cases  the 
grantor,  on  the  delivery  of  the  deed,  parted  with  all  beneficial  interest 
in  the  property  transferred.  Simultaneously  the  donees  became  en- 
titled to  the  income  from  the  gift.  The  courts  under  these  circumstanc- 
es were  of  the  opinion  that  the  grantor  did  not  contemplate  the  future 
emplo)rment  of  his  reserved  right  of  revocation  as  a  means  of  depriving 
the  donees  of  the  enjoyment  of  the  gift  bestowed  on  them  by  the  instm- 
ment. 

The  transfer  by  the  deed  of  trust  in  the  present  case  Was  purely  tes- 
tamentary. It  did  not  become  effective  uhtn  the  death  of  decedent.  Its 
taxation  is  governed  by  the  law  in  force  at  his  death. 

The  report  of  the  appraiser  is  correct,  and  the  order  fixing  tax  is  af- 
firmed. 
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(its  K.T.B.) 

PEOPLE  ax  irtl.  HANOVER  NAT.  BANK  OF  THE  CITY  OF  NEW  YORK  V. 

GOLDFOGLE  et  al. 

(Snpreme  Court,  App^at«  Diviiloii,  Firat  Departmaiit    July  1^  1022.) 

1.  TaxatfOK  «b>496<5)— Oartlormrl  iy  aatloaal  taak  authorbetf  to  test  vtlWIfy  of 

tax  oa  baak  abarit. 

Under  Tax  Law,  making  it  the  duty  of  every  bank,  under  section  24-f, 
to  collect  the  tax  due  on  its  shares  from  the  owners,  and  under  section 
72,  to  retain  and  apply  dividends  in  payment  of  tax  assessed  on  its  capi- 
tal stocky  and,  under  section  290,  providing  that  tax  assessments  may  be 
reviewed  by  certiorari  at  the  instance  of  one  aggrieved  by  reason  of  in* 
validity  or  overvaluation  of  assessments,  a  national  bank  is  authorised 
to  bring  proceedings  to  test  the  validity  of  such  a  tax. 

2.  Taxatloii  ^=»M— National  baak  stock  may  ba  taxed  by  state. 

Rev.  6t.  V.  S.  §  6214  (U.  S.  Gomp.  St  §  8779),  Imposes  on  national 
banks  obligatton  to  pay  the  federal  government  certain  duties  ta  lieu  of 
all  existing  taxes,  and  section  6219  (U.  8.  Comp.  St  |  9784),  permitting  a 
state  to  tax  national  banks,  but  not  ^'at  a  greater  rate  than  is  assessed 
on  other  moneyed  capital  In  t&e  hands  of  individual  citizens  <^  such 
state,"  is  the  only  authority  given  to  states  to  tax  shares  of  stock  of  such 


8^  Taxattoa  «ss>l2— Federal  restrlefloa  as  to  states  taxlag  of  natlooal  bank  stock 
aipnoaUo  to  taxattoa  of  divldaada. 

The  purpose  of  Rev.  St  XT.  S.  §  6219  (U.  S.  Ck>mp.  St  t  9784),  permit- 
ting a  state  to  tax  national  banks,  but  not  ''at  a  greater  rate  than  is  as- 
sessed on  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
su<di  state,"  was  to  encourage  investment  in  shares  of  national  banks  by 
protecting  owners  against  discrimliiatory  state  legislatioi^  and  the  re- 
striction on  the  taxation  of  such  shares  by  a  state  prohl)t>its  direct  or  in- 
direct discrimination  and  applies  to  taxation  on  dividends,  which  is  an 
indirect  tax  on  shares  of  stock,  and  by  Tblx  Law,  IS  361-b,  380,  is  made  a 
lien. 

4,  Taxatloa  «a»i2.-Colleo«foa  of  tax  on  natloaal  bank  stoek  by  bank  bald  not 
diaoHdilnatloa  agalast  sach  stoek  In  favar  of  other  mon^vi  eapltal. 

Tax  Law,  U  24«b,  24-c,  24-f,  requiring  banks  to  collect  a  tax  of  1  per 
cent,  on  book  value  of  shares  of  bank  stock  from  the  owners,  held  not 
violative  of  section  24,  and  Rev.  St  U.  8.  |  5219  (U.  S.  Oomp.  St  {  9784), 
providing  that  taxation  of  national  bank  stock  shall  not  be  at  a  greater 
rata  than  is  assessed  on  other  moneyed  capital  in  the  hands  of  kidividual 
citizens  of  the  state,  though  the  only  tax  imposed  on  other  moneyed 
capital  is  the  income  tax,  under  Tax  Law,  {§  8,  4-a,  6,  351,  352,  in  the  ab- 
sence of  a  showing  that  the  collection  of  such  tax  by  the  bank,  instead 
of  the  levying  of  an  income  tax,  constltntes  unfair  disorimlnatiaD  ainoe 
dividends  on  such  national  bank  stock  are  not  suUeot  to  t&e  income  tax, 
in  view  of  sections  184-189,  191,  209,  210.  .    , 

Bm  Taxatloa  ^5»i04— DWldeods  froa  natloaal  baak  stock  not  subject  to  Inoome 
tax. 

Dividends  from  national  bank  stock,  on  which  the  bank  has  collected 
1  per  cent  tax  on  book  value  of  the  stock  tmder  Tax  Law  |§  24-b,.  24-0, 
2i-f ,  72,  held  not  suhlect  to  income  tax  under  sections  861,  862,  in  view 
of  sections  S,  4-a,  6,  184r-189,  191,  209,  210. 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  the  Hanover  National 
Bank  of  the  City  of  New  York,  against  Henry  M.  Goldfogle  and  oth- 
ers, as  Commissioners  of  Taxes  and  Assessments,  etc.  From  a  final 
order  of  the  Special  Term  of  the  Supreme  Court  (118  Misc.  Rep.  79, 

#ii|lff»rtrt»gr€a«i<  fftpuae  to»t«  4k  KBT-NimBVAijimll  K#7*Ninabfra4  BICMls.*  ladt^M 
195N.Y.S.-     " 


Digitized  by 


Google 


^5^  ,195  KBW  YORK  SUPPL&MliNT  (Sup.  Ct 

193  N.  Y.  Supp.  601),  dismissing  a  writ  issued  to  review  an  assess- 
Hient  of  its  capital  stock  for  local  and  state  taxation  for  the  year  1921, 
made  by  defendants  as  Commissioners  of  Taxes  and  Assessments  of 
the  City  of  New  York,  relator  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J^  aad  LAUGHLIN,  DOWUNG, 
SMITH,  and  PAGE,  JJ. 

Morris,  Plante  &  Saxe,  of  New  York  City  (Martin  Saxe,  of  New 
York  City,  of  counsel,  and  Percy  S.  Dudley,  Charles  R.  McSparren, 
and  Curtis  A.  Peters,  all  of  New  York  City,  on  the  brief),  for  appel- 
lant. 

John  Quinn,  of  New  York  City,  Clarence  E.  Schuster,  Clarence  W. 
McKay,  of  Rochester,  and  Charles  J,  Tobin,  of  Albany,  amid  curiae. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (William  H. 
King,  of  New  York  City,  of  counsel,  and  Eugene  Fay,  of  New  York 
City,  on  the  brief),  for  respondents. 

Charles  D.  Newton,  Atty.  Gen.,  Owen  C.  Becker,  Corp.  Counsel,  of 
Oneonta,  and  Charles  L.  Pierce,  Corp.  Counsel,  of  Rochester,  F.  J. 
Gregg,  Corp.  Counsel,  of  Syracuse,  Robert  P.  Beyer  and  Edward  G. 
Griffin,  Deputy  Attys:  Gen.,  Clarence  M.  Piatt,  Deputy  Corp.  Coun- 
sel, of  Rodiester,  and  Henry  E.  Wilson,  First  Asst.  Corp.  Counsel, 
of  Syracuse,  amici  curia. 

LAUGHLINi  J.  [1]  Section  24-f  of  the  Tax  Law  (chapter  62, 
Laws  1909,  constituting  chapter  60  of  the  Consolidated  Laws)  makes 
it  the  duty  of  every  bank  or  banking  association  to  collect  the  tax  due 
upon  its  shares  of  stock  from  tbie  owners  thereof  and  to  pay  the  same, 
upon  pain  of  liability  therefor  and  a  penalty.  Section  72  of  the  Tax 
Law  makes  it  the  duty  of  every  bank  or  bankiag  association  to  retain 
and. apply  dividends  in  payment  of  taxes  assessed  tq>on  its  coital 
stock.  Section  290  of  the  Tax  Law  provides  that  any  assessment  for 
property  may  be  reviewed  by  certiorari  at  the  instance  of  one  assessed 
and  claiming  to  be  aggrieved  by  reason  of  the  invalidity  or  overvalua- 
tion of  the  assessment."  These  provisions  plainly  authorize  the  bank 
to  institute  an  action  or  proceeding  to  test  the  validity  of  such  a  tax. 
People's.  Nat.  Bank  v,  Miayre  (C.  C.)  107  Fed.  570;  Whitney  Nat. 
Bank  v.  Parker  (C.  C.)  41  Fed.  402. 

The  petition  for  the  writ  charges  tiiat  the  Tax  Law  of  the  state  of 
New  York,  as  construed  and  enforced  by  the  authorities  of  the  state, 
and  particularly  in  requiring  the  assessment  of  the  shares  of  the  cajM^ 
tal  stock  of  national  banka  at  their  book  value^.and  in  imposiupfan  an- 
nual tax^  of  1  per  cent  on  such  valuation,  constitutes  an  un^ustr  dis- 
erittiination  againstthe  shareholders  of  such  capital  stock,  in  vidlation 
of  the  provisions  of  section  5219  of  the  Revised- Statutes  of  the  Uttited 
States  (U.  S.  Comp.  St.  §  9784),  and  the  proyisionS:of  section  24  of 
the  Tax  Layr  of  New  York,  imtil  amended  by  chapter  603  of  the  Laws 
of  1922,  imposed  the  same  limitation  upon  the  taxation  of  such  shares 
as  is  contained  in  the  federal  statutes. 

The  contentions  of  the  relator  are  that  under  the  Tax  Law  of  New 
York,  with,  certain  exceptions  which  will  be  considered ..presentljt,. no 
tax  is  inipo^d  iqKm  othei^  moneyed'  capital  in  the  hands  of  indivickial 
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dtizerffiOf'  the  state  onplbyed  in.cempetiiicur^Dtfa  the  teaka/ior  t^ 
reason  that  die  personal  income  tax  kapoxdmptm  ptopwty  wmun,  in^ 
cludk^  the  bmnen  of  such  shares  of-  stdck,  is  not  it  tax'tqpon  capital, 
but  that,  if  it  be,  then  with  respect  to  the  shares  ol  capital  stock  of  na* 
tioaal  and  state  banks  andbaskii^f  associations  there  has  beeQ  imposed 
npon  the  oiTTners  thereof  not  only  an  inconke  tax  on  the  dividends  re- 
ceived thereon  the  same  as  upon  tiicome  earned  by  individ^ls,  but  in 
addition  ttiereto  this  tax  of  1  per  cent,  on  the  bopk  value  of  the  shares 
of  st6dc,  without  regard  to  the  earnings  of  the  bank  or  to  whether  or 
not  surplus  earnings  have  all  been  distributed  in  dtvidends^.do  that  the 
holders  of  the  shares  will  be  cbliged  to  pay  a  persoiuil  income  ta:^^ 
thereon,  or  have  been  allowed  to  acctmuilate  in  the  hands*  of  the 
banks. 

[2]  Seetion  5214  of  the  Revised  StatiHes  of  :the  United  States  (U. 
S.  Comp.  St.  %  9779)  imposes  upon  national  banks  the  obligation  to 
pay  to  the  treasurer  of  the  United  States  certain  duties  -'in  Ueu  of 
all  existing  taxes,"*  and  section  5219  (U.  S.  Comp.  St  |  9784)  pro- 
vides that  nothing  contained  in  the  federal  ''National  Bask  Act'*  (13 
Stat.  99)  shall  prevent*-^ 

*^n  the  Bbares  In  any  aMocIatlon  from  being  IndnMiiln  tbe  valxiatlon  of  the 
peraonal  property  of  the  owner  or  tiolder  «f  siieh  shares  la  assessing  taxes 
imposed  by  authority  of  the  state  within  which  the  assodatioa  is  located; 
but  the  Xieglslature  of  each  state  may  determine  and  direct  the  manner  and 
place  of  taxing  all  the  shares  of  national  banlcing  associations  located  within 
the  state,  sab ject  only  to  Oie  two  Mstrictioaa,  that  the  tacDitibn  shall  not  be 
at  a  greater  rate  thaa  is  assessed  upon  othen  moaegr^  eafilta^  in  the  hands  of 
individual  citizens  of  soch  state,  and  that  the  shares  of  any  national  banking 
association  owned  by  nonresidents  of  any  state  shall' be  taxed  In  the  dty  or 
town  where  the  bank  is  located,  and  not  elsewhere^  Nothing  berelii  shall  be 
oonstraed  to  eaempt  tho  real  property  at  assodattoos  fromeitiltec  states  coun- 
ty, or  mnnldpal  taxes,  to. the  same  e^ei^t,  acoording  to  ita  valoe^  as  other  real 
property  is.  taxed." 

The  permission  conferred  by  this  statute  constitutes  the  only  author- 
ity of  the  states  to  tax  the  shares  of  capital  stock  of  a  national  bank. 
McCulloch  V.  Maryland,  4  Wheat.  316,  4  L.  Kd.  579;  Cititeos'  Sav- 
ings Bank  v.  City  of  Owensboro,  173  U.  S.  636,  19  Sup.  Ct.'530,  571, 
43  L.  Ed.  840;  Boyer  v.  Boyer,  113  U.  S.  689,  5  Sup.  Ct.  706,  28  L. 
Ed.  1089.  Section  24  of  the  Ttac  Law  of  the  state  of  New  York,  evi- 
dently enacted  to  carry  into  eflPect  the  reiquirements  of  the  federal  stat- 
ute, provided,  at  the  time  of  this  assessment,  in  part  as  follows: 

"^n  assessing  the  shitres  of  stock  of  banirs  or  bank^g  ai^socfatlons  orgranik- 
ed  under  the  atithority  of  this  state  or  the  United  States,  the  assessment  and 
taxation  shall  not  be  at  a  gr^dstter  rate  than  is  made  or  assessed  upea  other 
moneyed  caidtal  in  the  hands  of  indiyidoal  citizens  of  this  state.  •  •  •  " 
Laws  Idld^  c.  te2S,  i  11.  . 

The  section  further  provided  that  the  value  of  each  share  shall  be 
ascertained  and  fixed  by  adding  the  amount  of  the  capital  stock,  sur^ 
plusy  and  undivided  profits,  and  dividing  the  result  by  the  number  of 
outstanding  shares,  but,  if  the  bank  or  banking  assodatioa*  is  m  liquida- 
tion, the  i^ue  of  each  share  of  capital  stocS;  shalj'be.asceltained  by 
dfvi£ngf  the  assets,  by  the  number  of  outstanding  shares^  audit  is: iur- 
:tliec>pamded  tfaerem  that  the  ownera  oC  such'  stbck  shdlLibe  entitled 
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to  no  dddinrtion  from  the  taxaUe  value  of  tbe  shaves  for  personal 
indebtedness  or  any  other  reason.  Section  24-b  imposes  a  tax  of  i 
per  cent/ on  the  value  of  the  sharesaa  thus  ascertained,  and  section  24*€ 
provides  that  such  tax— 

'*sba11  be  In  lieu  of  all  other  taxes  wltetiuever  for  stats,  eonaty  or  local  pox^ 
poBOB  upon  the  shares  of  stods,  and  Biortsagea^  j«()s^enta  and  otiisr  choses  in 
action  and  personal  property  held  or  owned  by  banks  or  banking  associations 
the  value  of  which  enters  into  the  value  of  said  shares  of  stodi  shall  also  be 
exempt  from  all  other  state^  county  or  local  taxation." 

It  vrill  be  observed  that  this  is  a  direct  tax  on  the  shares  of  stock  to 
the  extent  of  what  is  knoWn  as  the  book  value  tfaerecrf,  and  without 
regard  to  whether  income  has  been  earned  by  the  bank  from  the  use  of 
the  capital  for  which  the  shares  were  issued,  or  to  whether  such  in- 
come has  been  retained  as  surplus  or  distributed  as  <Hvidends. 

[3]  One  very  important  point  to  be  passed  upon  in  deciding  this 
appeal  is  whether  the  shares  of  bank  and  banking  association  stock 
are  by  the  present  Tax  Law  of  New  York  subjected  to  two  systems  of 
taxation,  while  oth^  moneyed  capital  in  the  hands  of  individual  citi- 
zens is  subjected  to  one  only  of  such  systems,  and  to  no  other  tax. 
It  is  to  be  borne  in  mind  that  the  federal  statute,  which  was  enacted 
long  before  there  was  any  income  tax,  in  terms  permits^only  a  tax  on 
the  valuation  of  such  shares  and  contemplates  that  sudi  valuation 
shall  be  included  in  the  value  of  the  personal  property  of  the  owner  or 
holder  of  the  shares,  and  that  the  shares  of  nonresidents  shall  be  taxed 
only  in  the  city  or  town  where  the  bank  is  located.  There  can  be  no 
doubt,  therefore,  that  it  was  contemplate'd  by  the  federal  statute,  if 
not  intended  thereby,  that  the  only  tax  to  which,  the  owners  of  such 
shares  were  to  be  subjected  on  account  of  their  capital  invested  there- 
in and  represented  thereby  was  a  tax  tmsed  on  the  valuation  of  the 
shares ;  and  the  same  is  true  with  respect  to  the  provisions  of  the  sec- 
tion of  the  state  law  imposing  the  1  per  cent  tax,  for  when  they  were 
enacted  there  was  no  income  tax,  and  the  provisions  relating  to  exen^H 
tion  from  other  taxation  were  intended  to  make  the  1  per  cent,  tax 
exclusive.  The  purpose  of  the  federal  statute  was  to  encourage  the 
investment  of  capital  in  ^uch  shares  by  protecting  the  owners  there- 
of against  discriminatory  state  legislation,  and  therefore  the  restric- 
tion in  the  taxation  of  such  shares  by  a  state  necessarily  prohibits  in- 
direct, as  well  as  direct,  discrimination,  and. applies  to  taxation  of 
dividends,  which  is  in  effect  an  indirect  tax  on  the  shares  of  stock 
(People  ex  reL  Central  Union  Trust  Co.  of  New  York  v.  Wendell, 
197  Aw.  Div.  131,  188  N.  Y.  Supp.  344,  affirmed  231  N.  Y.  629, 
132  N.  E.  916;  Gillespie  v.  State  of  Oklahoma  [January  30, 19221  257 

U.  S. ,  42  Sup.  Ct.  171,  66  L.  Ed. ;  Pollock  v.  Farmers'  Loan 

&  Trust  Co.,  157  U.  S.  429^580,  15  SUp.  Ct.  673,  39  I*.  Ed.  759),  and 
by  our  statute  is  made  a  lien  thereon  (Tax  Law,  §§  351-b  and  380), 
These  considerations  distinguish  the  case  at  bar  from  Peopde  ex  rdi 
Central  Union  .Trust  Co.  of  'New  York  v.  Wendell,  197  A^pw  Div. 
131,  188  N.  Y.  Supp.  344,  affirmed  231  N;  Y.  629,132  N.  a  916,  and 
People  ex  rel.  Clyde  v.  Wendell,  197  App.  Div.  913,  187  N*  Y.  Supp. 
949,  affinned  232  N.  Y.  550^  134  N.  B.  567,  wUok  only  inohi^  the 
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cofdstiHiction  of  a  statute,  imaifected  by  any  ^tiaslic&  of  the  power  of 
the  Leglsh^ure. 

-  The  vakie  of  eadi  ahare  df  the  relator,  determined  as  provided  in 
the  statute,  was  ^O.St  and  a  fraction  of  a  cent.  The  Tax  Law  of 
New  Y6rk,  prior  to  tfie  ena(5tment  of' the  personal  incomie  tax  law,  but 
before  industrial  companies  were,  by  seetion  18^^,  subjected  to  a  cor- 
poration tax,  and  ^siness  corporations  were,  by  article  9-A  of  the  Tax 
Law,  subjected  to  an  mcome  tax,  was  sustained  as  validly  imposing 
this  1  per  cent,  tax  upon  the  bode  value  of  the  shares  of  bank  and 
banking  association  stock,  notwithstanding  the  fact  that  other  moneyed 
capital  employed  in  competition  with  the  capital  of  such  banks  and 
banking  associations  was  .subjected  to  a  different  tfystemr  of  taxa- 
tion, viz.  to  taxation  on  the  actual  value  thereof,  less  any  indebtedness 
of  the  owtter,,wihile  the  1  pw  ce&l.  tax  againflt  iht  shares  of  bank  and 
banking  association  stock  was  on  bock  value,  whidi  excluded  good 
will  and  no  deduction  for  debts  was  allowed.  People  of  State  of 
New  York  ex  reL  Amoskeag  Savings  Bank  of  Manchester,  N.  H.,  v. 
Purdy,  231  U.  S.  373,  34  Sup.  Ct.  114,  58  L.  Ed.  274.  See,  also,  Pcch 
pie  ex  rd.  National  Park  Bank  v.  Cantor,  111  Misc.  Rep.  420,  183  N; 
Y.  Supp.  443,  affirmed  195  App,  Div.  890,  185  N.  Y.  Supp.  949,  af- 
firmed 231  N.  Y.  514,  132  N.  E,  869. 

[4]  In  enacting  the  personal  income  tax  law  in  1919  (Laws  1919, 
c.  627,  §  1),  the  Legislature,  by  section  351  of  the  Tax  Law,  imposed 
upon  every  resident  of  the  state  an  annual  tax  on  his  entire  net  income 
at  the  rates  therein  specified,  which  are  1  per  cent,  of  the  net  income 
not  exceeding  $10,000,  2  per  cent,  of  the  net  income  in  excess  of  $10,- 
000  and  not  in  excess  of  $50,000,  and  3  per  cent,  of  the  net  income  in 
Excess  of  $50,000.  But  section  352,  in  so  far  as  here  material,  provides 
that  income  taxes — 

''are  In  addition  to  all  other  taxes  imposed  by  law;  except  that  money  on 
hand  or  on  deposAt  with  or  without  Intere^tt  bonds,  notes  and  chosea  in  action 
and  shares  of  stock  in  corporations  other  than,  banks  and  banking  associa- 
tions, owned  by  any  individnal  or  eonstitnting  a  part  of  a  trust  or  estate 
Bobjeet  to  the  Inoome  tax  imposed  by  Uiis  artkde,  ahaU  not  after  July  thirty* 
first,  nineteen  hnndred  and  nineteen,  be  included  in  the  valuation  of  the  per- 
sonal property  included  in  the  assessment  rolls  of  the  several  tax  districts, 
Tillages,  school  districts  and  special  tax  districts  of  the  state." 

The  relator  claims  that  the  effect  of  thef  provisions  of  section  351 
is  to  render  the  incdme  derived  by  owners  of  shares  of  stock  in  tanks 
and  banking  associations  subject  to  an  income  tax  at  the  rates  pre- 
scribed, and  the  state  tomptroller,  under  the  advice  of  the  Attorney 
eeneral,  is  so  enforcing  the  law.  Opinion  of  Attorney  General,  '22 
State  D^t.  Reports,  593.  It  is  quite  plain  that  the  effect  of  section 
352  is  to  leave  such  shares  of  stock  subject  to  the  1  per  cent,  tax  on 
the  book  value  thereof  imposed  by  section  24-b,  although  by  the  ex- 
press provinons  ol  that  section  no  shares  Of  eorporate  stock  btiier 
than,  state  and  national  bank  shares,  and  no  money  on  hand  or  on  de- 
posit, wSth  or  wiAottt  interest,  and  no  bonds,  notes,'  or  choses  in  ac- 
tion owned  by  any  individual;  or  constittfttng  a  part  of  a  trust  or  es* 
tale  subject  to  income  tax»  is  to  be  isielttded'  ki^  the  vahiafloii  bf  the 
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personal  prc^rty  ifiiduded  in  the  |iS8e8dnw»t.mll9:wi^  <=ei^P^  to  P»- 
sonal  property  still  liable  to  taxation  on  its  actiial  value,  as  provided 
in  sections  3  and  6  ol  the  Tax  Iaw.  I  $m  of  opinio^  diat  thc^  statu- 
tory prwisions  3hQw  that  the  lyegislaturc  iwtergtopd  that  shaii^  of 
stock  in  national  baxiks  and  natiQital  banking,  ti^^oiciations  could  only  be 
taxed  on  the  valuation  thereof,  and  tbajt  it  was  not  competent  for  the 
Legislature  to  apply  thereto  the  personal  income  taa;  M*ich  is  not  im- 
posed or  enforced  by  the  local  aathorities,  and  that  these  provisions, 
now  claimed  to  be  discriminatory,  were  priy  designed  to  preserve  the 
right  to  tax  such  shares  locally  on  a  valuation  basis  as  theretoforc. 
JBy  chapter  $47  of  the  Laws  of  1920,  the  Lepslature  added  section  4-a 
to  the  Tax  Law,  which  relates  to  the  exemption  of  intangible  personal 
property  and  is  as  follows;  ', 

"Notwlthstandlagr  any  provision  off  thi»  cbaipter,  <k  of  any  other  general. 
jspedaL  or  local  law»  Intangible  personal  pic^perty,  except  abares  of  slock  of 
b^nks  or  banking  associations,  wbether  referred  to  as  personal  property, 
capital,  capital  stock  or  otherwise^  after  June  tHirtietb,  nineteen  hundred  and 
twenty,  shall  be  exempt  from  taxation  locally  for  state  or  local  purposes. 
This  exemption  shall  be  in  addition  to  all  other  exemplilons^of  peradnal  pcop- 
erty  from  local  taction,  wl^ether  based  upon  the  charact^,  ownershU>  or 
amount  of  property.  The  term  'intangible  personal  property/  as  used  in  this 
section,  means  incorporeal  property,  includiug  money,  deposits  in  banks, 
shares  of  stock,  bonds,  notes,  credits,  evidences  of  an  interest  in>  property  and 
evidences  of  debt*' 

The.  effect  of  this  enactment  was  likewise  to  continue  shares  of 
stoqk  in  banks  and  banking  associations  subject  to  the  1  per  cent  tax, 
although  all  other  s^ar^  of  corporate  stodc.and  property  employed 
in  competition  with  the, capital  represented  thereby  were  exempted 
from  taxation,  excepting  as  taxed  indirectly  by  the  income  tax,  and 
with  the  exception,  also,  as  will  be  seen  presently,  that  certain  of  the 
other  corporations  are  subject  to  franchise  taxes.  I  construe  the  excep- 
tion of  the  shares  of  stock  in  banks  and  banking  associations  from 
the  exemptions  provided  for'  in  that  section,  as  likewise  enacted  to 
preserve  the  one  system  of  taxation  with  respect  to  such  shares  plainly 
authorized  by  the  federal  statute  and  as  theretofore  provided  in  sec- 
lion  24,  the  provisions  of  which  would  have  been  repealed,  were  it  not 
for  this  exception.  If  it  were  necessary  to,  construe  the  Tax  Law  of 
New  York,  as  it  has  been  construed  and  enforced  by  the  state  author- 
ities, as  imposing  this  1  per  cent,  direct. tax  on  the. book  value  of 
shares^  luid  in  addition  thereto  a  personal  income  tax-  on  the  dividends 
thi^eon,  I  deem  it  quite  dear  that,  both  of  such  sys^tems  CQUld  not  be 
sustained,  for*  plainly  they  have  not  both  been  applied  to  other  mon- 
eyed capital,  as  to  which  a  discrimination  is  forbiddw,-  Since,  however, 
th^  federal  statute  permits  the  1  per  cent,  book  .valuation  tax,  and  it 
is  extremely  doubtful  whether  in  any  circumstances  the  federal  statute 
would  permit  an  income  tax.on  the  dividends  on  such  shares,  and  it 
is  qpite  plain  that  it  would  npt  permit  the  imposition  o£  taxes  on  sudi 
shares  under  two  systems,  only  one  of  which  is  applied  to  other  mon* 
eyedxapit^l,  our  Tax  Law  should  be  construed  as  intended  to  im* 
poss.wly  the  1  per  cent  bock  valuation  tax.  On  that  constnictiaB,.  the 
;;^tpr  haacAQC^r^ly  .^QiTO  the  appUcbtion  of  different  systems  of  taxa^ 
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tion,  which  is  pelnnlsaSltiit,  and  has  failed  to  bear  the  burden  resting; 
upon  it  of  showing  to  what  extent,  if  any,  the  system  applied  for  na- 
tKmal  batfik  shares  produces  a  higher  rate  of  taxation  than  the  system 
applicable  to  other  moneyed  capital  employed  in  competition  with  the 
capital  of  national  banks. 

Notwithstanding  the  exemptions  to  which  reference  has  been  made, 
whidh  it  is  claimed  discriminate  against  the  shares  of  stock  of  b^ks 
and  banking  associations,  tiie  Tax  Law  by  other  sections  imposes  fran- 
chise taxes  upon  other  classes  of  corporations,  and  those  taxes  doubtless 
constitute  indirect  taxation  on  the  shares  of  stock  in  such  corporations. 
Section  25  provides  for  the  taxation  of  capital  invested  by  an  indi- 
vidual banker  doing  business  under  a  license  from  the  state,  but  not 
as  a  privater  banker  operating  without  such  a  license.  Section  185 
imposes  a  tax  of  1  per  cent,  upon  the  gross*  earnings  and  3  per  cent,  on 
dividends  in  excess  of  4  per  cent,  with  respect  to  elevated  and  sur- 
face railroads  not  operated  by  steam;  section  186  imposes  a  tax  of 
five-tenths  of  1  per  cent,  upon  the  gross  earnings,  and  3  per  cent,  up- 
on the  dividends  in  excess  of  4  per  cent,  with  respect  to  v^terworks 
companies,  gas  companies,  electric  and  steam  heating,  lighting,  and 
power  companies;  and  section  184  imposes  an  excise  tax  or  license 
fee  equal  to  five-tenths  of  1  per*  cent  of  gross  earnings  with  respect 
to  transportation  corporations  not  liable  to  taxation  under  sections  185 
or  186,  excepting  ferry  companies  operating  in  the  city  of  New  York 
under  licenses  granted  by  it/  Section  187  imposed  a  tax  on  insurance 
companies  on  an  excess  of  the  gros^  amount  of  premiums  as  therein 
defined. 

Section  188  imposes  a  tax  on  trust  companies  equal  to  1  per  cent,  of 
their  capital  stock,  surplus,  and  undivided  profits.  Section  18S-a  im- 
poses a  tax  on  certain  investment  companies  organized  ttnder  the  Bank'* 
ing  Law  (Consol  Laws,  c  2)  equal  to  1^  mills  on  the  face  value  of 
their  surplus  and  undivided  profits.  Counsel  for  the  relator  says. that 
the  taxes  imposed  by  this  section  ate  negligible,  for  in  the  years  1919 
and  1921  the  report  of  the  state  comptroller  shows  that  they  aggregated 
less  than  $15,000  for  the  entire  state;  but  such  facts  w^re  not  shown. 
Section  189  imfposes  a  franchise  tax  on  savings  banks  equal  to  1  per 
cent,  on  the  par  value  of  their  surplus  and  Undivided  earnings.  Sec- 
tion 191  imposes  a  tax  of  5  per  cent,  on  the  amount  of  interest  or  com- 
pensation of  any  kind  earned  or  collected  by  a  foreign  banker  on  money 
owned,  used,  or  employed  in  this  state.  Section  209  6f  the  Tax  Law> 
as  amended  by  section  1  of  chapter  640  of  the  Laws  of  1920,  imposes 
a  tax  to  be  computed  by  the  tax  oommission  on  the  basis  of  net  in- 
come upon  every  domestic  and  foreign  corporation;  but  section  210 
of  the  Tax  Law  excepts  therefrom  corporations  wholly  engaged  in  the 
purchase,  sale,  and  holding  of  real  estate,  and  holding  <^orporations 
whose  principal  income  is  derived  from  holding  the  stocks  and  bonds 
of  other  corporations,  and  corporations  liable  to  a  tax  under  sections 
184  to  189,  inclusive,  and  banks,  savings  banks,  institutions  for  savings, 
title  guaranty,  insurance,  or  surety  corporations,  which  by  section  210" 
are  wholly  exempted  from  the  taxes  imposed  by  article  9-A  "bf  the 
Tax  LaW|. which  embraces  sections  208  to  219-/,  inclusive. 
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.  The  learned  counsel  for  the.  relator  contend  that  it  is  immaterial 
fhat  certain  corporations  are,  as  hereinbefore  stated,  still  subject  to 
taxes  in  some  form  which  become  indirectly  a  tax  upon  the  shareholdr 
ers  thereof » in  addition  to  the  personal  income  tax  to  whidi  they  are  sub- 
ject for  any  income  derived  from  the  shares,  for  the  reason  that  it  is 
conclusively  shown,  that  there  is  an  unlawful  discrimination  against 
the«owners  of  shares  of  national  bank  stock  under  our  Tax  Law  by 
the  fact  that  a  very  substantial  part  of  the  whole  amount  of  moneyed 
capital,  employed  as  is  the  capital  of  national  banks,  is  net  repre- 
sented  by  the  shares  of  stock  of  the  corporations  so  taxed,  but  is  in 
the  hands  of  individual  citizens  of  the  state,  and  is  subject  to  no  tax 
except  the  personal  income  tax,  to  which  the  owners  thereof  are  sub- 
ject, not  by  virtue  of  their  ownership  of  the  principal,  but  solely  for 
the  net  income  derived  from  the  use  thereof,  Akhough  the  state  is 
not  obliged  to  apply  the  same  system  of  taxation  in  taxing  national 
bank  shares  as  that  applied  to  other  moneyed  capital  of  individual  citi- 
zens employed  in  competition  with  the  capital  of  such  banks  (People  ex 
rel  Bridgeport  Savings  Bank  v.  Feitner,  191  N.  Y-  88-96,  83  N.  E. 
592 ;  National  Bank  v.  City  of  Baltimore,  100  Fed.  24,  40  C.  C.  A.  254 ; 
People  of  the  State  of  New  York  ex  rel.  Amoskeag  Savings  Bank  of 
Manchester,  N.  H.,  v*  Purdy,  supra),  it  is  well  settled  by  the  decisions 
of  the  federal  court,  which  are  controlling,  that  there  is  an  unlawful 
discrimination  against  the  national  bank  shareholders  in  violation  of 
the  federal  statute,  if  their  shares  are  subjected  to  a  tax  from  which 
any  substantial  amount  of  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  the  state  employed  in  competition  with  such  banks 
is  exempted,  unless  such  other  moneyed  capital  is  subjected  hy  the 
state,  acting  in  good  faith,  to  other  taxation  deemed  fair  and  equitable, 
and  designed  and  calculated  to  subject  it  to  taxation  substantially  equal 
to  that  to  which  the  shares  of  the  national  banks  are  subjected.  Mer- 
chants' Nat.  Bank  of  Richmond,  Va,,  v.  City  of  Richmond,  256  U.  S. 
635,  41  Sup.  Ct.  619,  65  L.  Ed.  1135;  Boyer  v.  Boyfer,  113  U.  S.  689, 
5  Sup.  Ct.  706,  28  L.  Ed.  1089;  Mercantile  Nat.  Bank  ▼.  City  of  New 
York,  121  U.  S.  138,  7  Sup.  Ct.  826,  30  L.  Ed.  895 ;  People  of  the 
State  of  New  York  ex  reL  Amoskeag  Savings  Bank  of  Manchester,  N. 
H.,  V.  Purdy,  supra ;  Van  Allen  v.  Assessors,  3  Wall.  573,  18  L.  Ed* 
229;  Whitbeck  v.  Mercantile  National  Barfc,  127  U,  S.  193,  8  Sup. 
Ct.  1121,  32  L.  Ed.  118;  First  Nat.  Bank  v.  City  6f  Covington,  198  U. 
S.  100,  25  Sup.  Ct.  562,  49  L.  Ed.  963;  Talbott  v.  Board  of  Ccmfrs 
Silver  Bow  County,  139  U.  S.  438-447,  11  Sup.  Ct.  5941  See,  ako^ 
Hepburn  v.  School  Directors  of  Carlisle,  23  Wall.  480,  23  L.  Ed. 
112. 

The  relator  showed  that  the  total  assessed  value  of  all  shares  of 
state  and  national  banks  within  the  city  of  New  York  for  the  year 
1921  was  $591,057,307,  and  that  the  moneyed  capital  in  the  hands  of 
individual  citizens  employed  in  competition  with  the  banks,  whidi  is 
exempted  by  sections  4-a  and  352  of  the  Tax  Law  from  any  t^a- 
tion  other  than  the  indirect  personal  income  tax  payable  by  the  own- 
ers thereof,  aggregated  upwards  of  $1,000,000,000;  and  it  was  so 
found  by  the  cpurt  on  the  heaitog  on  die  iretomto  the  writ,  and  no 
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exception  was  filed  thereto,  and  nd  appeal  has  been  taken  therefrom. 
It  thus  appears  that  capital  nearly  twice  the  aggregate  amount  of  the 
capital  of  the  state  and  national  banks  in  the  city  of  New  York  was 
employed  in  competition  with  them,  and  was  exempted  from  the  1  per 
cent,  tax  imposed  upon  the  book  value  of  the  shares  of  such  banks, 
and  from  all  other  taxation  with  the  exception  of  the  personal  income 
tax.  The  manner  in  which  the  capitsd  of  the  national  banks  is  em- 
ployed and  the  extent  of  other  moneyed  capital  employed  in  competi- 
tion therewith  is  shown  by  the  testimony  of  Mr.  Cable,  the  cashier 
of  the  relator,  and  of  George  E.  Roberts,  a  vice  president  of  the  Na- 
tional City  Bank,  who  was  formerly  the  director  of  the  United  .States 
Mint.  The  latter  testified  that  the  operations  of  the  national  banks 
in  the  city  of  New  York  consisted  in  receiving  deposits,  discounting 
commercial  paper,  making  loans  on  collateral  security,  buying  and  sell- 
ing corporate  obligations,  dealing  in  acceptances  and  negotiable  se- 
curities issued  by  governments,  states,  and  municipalities,  and  cor- 
porations, buying  and  selling  forrign  exchange,  and  issuinlg  circulating 
notes  as  money ;  that  in  all  of  these  operations,  with  the  exception  of 
circulating  notes  as  money,  there  was  competition  in  the  city  of  New 
York,  not  only  from  other  banks  and  trust  companies,  but  also  from 
individuals,  copartnerships,  and  other  moneyed  corporations^  and  that 
the  principal  private  banking  houses  do  a  banking  business  substan- 
tially similar  to  that  of  tiie  national  banks;'  that  bond  investment 
houses  buy  and  Sell  corporate,  government,  state,  and  municipal  cor- 
porate obligations  and  commercial  paper ;  that  brokers  buy  and  sell 
commercial  paper  of  the  same  character  as  that  bought  by  the  banks ; 
that  many  private  individuals  and  firms  lend  money  in  the  marketi 
and  buy  arid  sell  acceptances  and  other  evidences  of  indebtedness,  the 
same  as  national  banks ;  and  that  private  banking  houste  receive  de- 
posits and  pay  interest  thereon,  and  buy  and  sen  securities,  in  com- 
petition with  such  banks. 

If  the  dividends  delivered  from  shares  of  bank  and  banking  asso- 
ciation stock  were  taxable,  there  could  be  no  doubt,  I  think,  that  these 
facts  would  show  presumptively  an  unjust  and  unlawful  discrimina- 
tion against  the  shareholders  of  national  banks  (see  Boyer  v.  Boyer, 
supra ;  Merchants'  National  Bank  of  Richmond,  Va.,  v.  City  of  Rich- 
mond, supra ;  State  of  North  Dakota  ex  rel.  Farmers'  State  Bank  of 
Page  et  al.  v.  Wallace  [N.  D.  Sup.  Ct,  February  21,  1922]  187  N. 
W.  728;  Eddy  V.  First  National  Banik  of  Fargo  [C.  C.  A. J  275  Fed 
550),  and  it  is  immaterial  that  there  is  the  same  discrimination  against 
the  sharehoI<iers  of  state  banks  (Merchants'  National  Bank  of  Rich- 
mond, Va.,  V.  City  of  Richmond,  supra).  The  burden  of  proving  dis- 
criminatibn  was  on  the  relator  (People  of  the  State  of  New  Yorfc  ex 
rel.  Amoskeag  Savings  Bank  of  Manchester,  N.  H.,  v.  Pur.dy,.  supra), 
1)ut  if  tne  shares  of  stock  in  national  banks  were  subjected,  to  two  taxes, 
namdy,  a.  tax  on  valuation,  and  an  indirect  taex  on  the  income  derived 
from  the  shares,  and  if  other  moneyed  capital  owned  by  individual 
citizehs  in  a  very  substantial'  amount  and  evidently  more  thari  twice  the 
aggregate.,  capital,  of  the.  national  banks  in  the  same  territory,  and 
•employed  in  competition  with  such  banks,  were  subjected  to  only  ooe 
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tax,  which  is  th^  same  as  one  ol  the  taxes  to  which  the  shares  of  stock 
in  the  national  basiks  are  subjected,  and  depends  upon  the  success  of  the 
business  in  which  the  capital  is  employed,  and  the  national  bank  shares 
only  were  subjected  to  the  other  tax  imposed  upon  the  hook  value  o^ 
the  shares,  regardless  of  income  therefrom,  and  if  there  be  any  theory 
upon  which  it  could  be  claimed  that  this  would  result  in  no  injustice 
to  or  wrongful  discrimination  9^gainst  national  bank  shareholders,  the 
burden  of  meeting  the  prima  facie  case  presented  by  the  relator  woidd 
be  on  the  respondents,  and  on  that  point  they  have  presented  no  evi* 
dence. 

But,  as  already  observed,  I  am  of  opinion  that  die  provisions  of  the 
Personal  Income  TaxX^aw  (Consol.  Laws,  c.  60,  §§  350-^85)  are  to  be 
construed  on  the  assumption  that  the  Legishture  recognized  that  it 
could  not  lawfully  impose  both  systems  of  taxation  against  such  shares, 
and  only  one  of  them  against  other  moneyed  capital,  and  on  that 
theory  the  phraseology  employed,  although  comprehensive,  will  be 
'  found  to  be  susceptible  of  a  construction  that  the  Legislature  did  not 
intend,  in  enacting  the  Personal  Income  Tax  Law,  to  repeal  or  to  su- 
persede the  provisions  of  section  24-c  of  the  Tax  Law  exempting  such 
shares  from  all  taxation  save  the  1  per  cent,  imposed  on  the  book  value 
thereof  by  section  24-b.  The  assessment  of  the  stock  in  the  local  rolls 
and  the  imposition  of  a  tax  on  the  book  value  thereof  having  been 
authorized  by  the  federal  statute  as  construed  by  the  courts,  as  has 
been  seen,  the  only  possible  relief  which  the  relator  could  become  en- 
titled to  would  be  to  have  the  tax  of  1  per  cent,  on  such  book  value  re- 
duced to  conform  to  the  general  rate  of  taxation  iipposed  upon  other 
moneyed  capital  in  the  hands  of  individual  citizens  employed  in  con>^ 
petition  with  the  capital  of  national  banks.  People  ex  rel.*  Bridgeport 
Savings  Bank  v,  Feitner,  191  N.  Y,  88^  83  N.  E.!592;  Merchants' 
National  Bank  of  Richmond,  Va.,  v.  City  of  Richmond,  supra;  People 
of  the  State  of  New  York  ex  rel.  Amoskeag  Savings  Bank  of  Man- 
chester, N.  H.,  V.  Purdy,  supra. 

Since  the  relator  has  not  shown  that  it  is  entitled  to  relief  on  that 
theory,  or  any  basis  therefor,  the  m-der  should  be  affirmed,  with  $10 
costs,  an^  disbursements.    All  concur. 


(119'Mlsc.  Sep.  68) 

TOTO  V.  CASSMASSJNA.         . 

(Supreme  Ooort,  Special  Teno^  Qaeem  Goahty.    Julyr  1922^y 

1.  Eftsements  «s»3S— Grantor  of  ri0ht  of  way  over  laail  has  mil  Hdhfs  eonslstoat 

wtth  easemont. 

T^e  grantor,  of  a  right  of  way  acrosa  his  land'^haa  all  the  rights  and 
benefits  of  ownership  consistent  with  the  easement 

2.  Easements  «=>53— Facnities  for  passage  over  private  right  Of  way  regulated 

by  Its  nature. 

Where  a  private  right  of  way  exists,  facilltliss  tor  passage  are  regulat- 
ed by  the  nature  of  the  case  and  the  cicctttnstaiicea  of  the  time  «ad  place. 
Z.  Easements  «=»68(3)-*Gate  held  unreasenahle  laterfereoee  witli  rlglit  oi  way. 

A  gate  12^  feet  wide  at  the  entrance  of  a  right  of  way  80  feet  wide^ 

tgs»For  pthnt jcaBM B«e mow toplo # KBY-Ny^BBB i|i j^U. Key*Kunih«r^p|fps9s  4 ladesM 
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coDTeyed  for  the  use  of  the  owner  and  all  persona  hatteg  a  Uiwfikl  rtflil 
to  ita  use,  was  an  unrm^^uaMttAatBetmtmm  Hagewith,  particularly  where 
the  parties  contemplated  that  eventually  the  right  of  way  would  be  a 
portion  of  a  cSty  street   . . 

Suit  by  Paul'Totb  against  Prank  Cassma&sina  lor  an  injunction 
restraining  the  use  of  a  sign  and  the  maintenance  of  a  gate  12^  feet 
wide  at  the  entrance  of  a  30-foot  right  of  way.  Judgment  for  plain- 
tiff. 

.   Frederick  W..  .Rittcr,  of  J^pxig  Island  City^  for  plaintiff. 
Sydney  Rosenthal^  of.  Long  island  City,  for  dfilendant 

LEWIS,  J.'  fTamtiff'sedcs  an  injunction  restraining  the  use  6f  a 
sign  and  the  maintenance  of  a  gate  12%  feet  wide  at  the  entrance  to 
a  30-foot  right  of  way.  • 

[1]  Upon  tt^  tri^  it  yy^  stipulated  plaintiff  ahould  have  an  injunc- 
tion against  the  interference  with  the  free  use  of  said  right  of  way 
for  ingress  and  ^e^gress  by. the  plaintiff  and  all  persons  having  a  law- 
ful right  to  use  the  same.  The  deed  to  plaintiff  granted  a  right  of 
way  30  feet  in  width. running  from  a  road  to  the  property  conveyed. 
It  is  settled  by  authority  that  the  defendant,  as  owner  of  Uie  soil,  has 
all  the  rights  and  benefits  of  ownership  consistent  with  the  easement. 
Among  others  must  be  the  right  to  have  his  land  fenced  or  unfenced 
at  his  pleasure.  Brill  v.  Brill,  lOg  N.  Y.  511,  15  N.  E.  538;  Avery 
V.  New  York  Cent.  &  H.  R.  R.  Co,,  121  N,  Y.  31,  24-N.  E.  20. 

[2]  It  does  not  seem  to  me  that  the  sien  complaitied  of  imf^irs  the 
righte  of  the  plaintiff  in  any  way.  "Tht  doctrine  that  the  facilities  for 
passage,  where  a  private  right  of  way  exists,  are  to  be  regulated  by 
the  nature  of  the  case  and  3ie  circumstances  of  the  time  and  place^  is 
very  well  settled,  ty  authority.*' .  Bakeman.v.  Talbot,  31  N.  Y.  366, 
88  Am.  Dec.  275;  Tiffany,  Real  Prop.  (2d  Ed.)  1356;  Jones,  Easem. 
§406. 

[3]  The  right  of  way  provides  that  it  shall  be.  30  feet  in  width; 
that,'  undoubtedly,  to  satisfy  the  requirements  of  the  land  conveyed 
to  the  plaintiff  which  is  now  subdivided  into. building  lots.  It  appears 
that  the  right  of  way  is  bounded  on  the  north  by  the  middle  line  of  a 
street  or  avenue  designated  on  the  topographical  map  of  the  city  of 
New  York,  borough  of  Queens*  as  Sigel  avenue,  arid  the  parties  evi-. 
dently  contemplated  that  the  private  right  of  way  would  eventually 
be  a  portion  of  Sigel  avenue.      ,.  .     . 

Under  the  circumstances,  the  gate  is  an  unreasonable  interf er^ce 
with  the  right  of  way  granted  to  plaintiff.  If  a  gate  is  to  be  main- 
tained, it  should  be  as  wide  as  provided  by  the  ngfit  of  way.  Sub- 
fliit  decision  and  judgment  in  accordance  with  this  opiniotL 

Judgment  accortlingly. 
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MARK8  V.  MULLEN  it  al. 

(Supreme  Court,  Kings  Ck)uiity.    July^  ld22») 

1.  New  Trial  ^=s»ll4^Motlon  to  set  aside  yenltct  rendered  ^  s||eoifle  lesMS  «■» 

tertained  enly  by  court  rendering  final  Judgment. 

tinder  Civil  Practioe  Act,  H  640,  556,  as  affected  by  IkileB  of  Ctffl 
Practice,  rule  221,  tlie  priyHes^  fornwiiy  te^iTrea  to  tile  trial  eoiart  to^ 
pass  on  verdicts  rendered  as  to  specific  issues  was  withdrawn,  and  placed 
solely  with  the  court  rendering  final  Judgment 

2.  Appeal  and  error*^=3293— Rule  that  failurs  to  move  In  trial  court  to  set  aside- 

verdict  on  speollle  Issues  is  aoqniesoenee  held  obsolete. 

Former  rule,  that  failure  to  move  in  trial  court  to  set  aside  verdict 
rendered  on  speciQc  issues  wa3  acquiescence  theDein,  la  now  obsolete,  la 
view  of  Rules  of  Civil  Practice,  rule  221. 

Action  by  Manton  Marks  against  Samuel  A.  Mtillen  and  others. 
On  motion  to  set  aside  verdict  in  a  partition  action  and  for  new  trials 
Denied, 

Caldwell  &  Banister,  of  New  York  City  (Charles  Caldwell,  of  New 
York  City,  of  counsel),  for  defendant  Wingate. 
Joseph  A,  Fagnant,  of  New  York  Gty,  for  defendant  Mullen, 

VAN  SICLEN,  J.  This  action  was  brought  for  partition,  and 
two  specific  issues  of  fact  arising  between  the  defendants  were  re- 
ferred to  Trial  Term  for  separate  trial  by  jury.  The  jury  has  ren- 
dered its  verdict  in  favor  of  defendant  Mullen,  and  now  the  defend- 
ant Wingate  seeks  to  have  the  trial  court  entertain  a  motion  to  $et 
aside  the  verdict  and  for  a  new  trial.  It  is  now  contended  that,  by 
reason  of  changes  made  in  the  existing  law  by  the  Civil  Practice  Act> 
the  authority  of  the  trial  court  to  entertain  this  motion,  as  it  exist- 
ed under  sections  999  and  1003  of  the  Code  of  Civil  Procedure,  ha» 
been  taken  away,  and  that  such  a  motion  can  now  be  made  only  to  the 
court  rendering  the  final  judgment  in  the  action. 

Sections  549  and  553  of  the  Civil  Practice  Act  would  seem  to  be 
a  re-enactment  of  sections  999  and  1003  above  referred  to,  if  it  were 
not  for  rule  221  of  the  Rules  of  Civil  Practice,  which  in  part  pro- 
vides as  follows : 

"If  the  motion  for  a  new  trial  be  made  for  the  purpose  of  revleWlitg  a  trial 

by  jury  of  one  or  more  specific  questions  of  fact,  arising  on  the  issues  in  an 
action  triable  by  the  court,  the  motion  can  be  made  only  at  the  term  where 
the  motion  for  final  judgment  is  made  or  the  remaining  is3aes  of  fkot  are 
tried,  as  the  case  requires." 

[1]  There  is  apparent  from  this  language  an  intent  pn  the  part  of 
the  codifiers  of  the  Rules  of  Civil  Practice  and  the  Legislature  to  take 
away  the  privilege  formerly  reserved  to  the  trial  court  to  pass  on  the 
venUcts  rendered  as  to  specific  issues,  and  place  it  only  wifii  the  court 
rendering  the  final  judgment.  Ordinarily  it  would  be  logical  to  ex- 
pect that  the  trial  court,  that  saw  and  heard  the  witnesses  and  pre- 
sided at  the  trial  of  these  specific  issues,  would  be  the  most  competent 
tribunal  to  pass  on  the  propriety  of  the  jury's  verdict.    The  codifiers 

^s»For  other  casea  see  same  topic  A  KEY-NUMBER  In  all  Kej-Numbw^l  Digests  4  Ind< 
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of  the  tMr  ad,  however,  for  some  reason  «wn  to  hayelbo^lu  dif- 
ferently about  it,  and  no  discretion  in.  the  matter  has  been  left  to  the 
trial  court. 

{2]  Heretofore,  until  the  trifd  court  had  denied  a  modem  for  a  new 
trttl,  the  review  pennitted  to  the  Appellate  Divisicm  on  appeal  was 
considerably  limited  in  itsi  scope.  It  was  formerly  held  that  a  failure 
to  move  the  trial  court  to  set  aside  a  verdict  on  specific  issues  amount- 
ed to  an  acquiescence  therein.  .Chapin  v.  Thompson^  23  Hun,  12; 
Ward  V.  Warren,  15  Hun,  600.  This  law  must  now  be  considered 
obsolete, 

This  court,  therefore,  must  deeQi  itself  powerless  to  entertain  the 
motion^ 

Ordered  accordingly* 


RICHARDSON  v.  DUSENBERRY  et  al. 

(Snpreme  Oovvt,  Spetdal  Tena^  Hcvroe  dmtity.    Avgnst  22,  1822.) 

False  Impiisoament  ^=s>7(2)— Maoistrats  aotlag  aaoflldany  held  liable  for  dl- 
reetiiifl  lilefltl  arrest. 

Where  state  poltoe  olBcers,  olfteyinip  oral  dlrectloiui'  of  a  TiUage  poUee 
Justice  as  a  lawfiU  comiBbnc&,  within  Code  Or«  Proc.  |  182,  ^d  Penal 
Lav,  I  1849»  arrested  an  automobile  driver  for  yiolating  a  traffic  ordi- 
nance, which  imposed  a  fine,  hnt  did  not  declare  the  violator  to  be  a  dis- 
orderly person  or  gnilty  of  a  misdemeanor,  the  arrest  was  wrongful,  and 
the  magistrate  was  liablQ  for  his  participation  tn  It,  tlioiigSt  he  acted  la 
an  nnoffldal  capacity. 

Action  by  Frank  O.  Richardson  against  Newton  E.  Dusenberry, 
impleaded  with  others.  On  motion  on  behalf  of  defendant  Dusen- 
berry  for  new  trial.    Motion  denied. 

Charles  T.  Ennis,  of  Lyons,  for  plaintiff. 

Jdhn  F.  O'Brien,  of  New  York  City,  for  defendant. 

STEPHENS,  J.  On  the  afternoon  of  May  3,  1921,  the  plaintiff 
was  sitting  in  his  automobile  while  the  v^icle  wae  at  rest  in  Main 
street  in  the  village  of  Wokott.  He  was  a  man  51  years  of  age,  and 
had  but  one  arm.  He  had  driven  into  tl\c  village,  accompanied  by 
two  men^  one  of  whom  remained  with  the  plaintiff  in  the  car,  and  tl^ 
other  had  gone  to  a  nearby  store  to  get  some  flour,  for  whose  return 
the  plaintla  was  vjraiting.  When  that  errand  had  been  performed,  it 
was  the  intention  to  continue  the  suspended-  journey  to  the  plaintiff's 
fann.  The  plaintiff  had  folbwed  another  automobile  into  the  vU* 
lage,  which  had  stopped  in  the  street  directly  in  front  of  the  plaintiff 
for  the  purpose  of  picking  up  a  passenger,  and  had  then  gone.  on. 
While  the  plaintiff  was  waiting  In  the  manner  and  for  the  purpose 
described,  a  sergeant  of  the  state  police  came  from  the  opposite  side 
of  the  street  and  made  some  kindly  remark  to  the  effect  that  the  plain- 
tiff should  park  his  car.  To  the  suggestion  the  plaintiff  replied,  not 
VI  politest  phrase^  and  he  was  soon  informed  that  he  was  under  ar* 
rest. 

^s»1^  Olh«r  «M«i  ■••  lam*  toplo  a  KtY^WJMSStL  In  .all  K6X*N«tDa«r*d  Dlg^eto  ft  laSin* 
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The  practice  in  the  village  of  Wolcott  is  to  park  autoitiobiles  at  an 
angle  to  the  curb.  The  plaintiff's  car  was  stsindkig  between  the  park- 
ing place  of  cars,  if  thus  parked,  and  the  center  of  the  street-  After 
Ae  officer  had  stated  ihat  the  defendant  was  under  arrest,  the  i4ain- 
tifPs  car  was  run  to  the  curb.  The  sergeant  toM  i^aintiff  to  get  out 
of  the  car,  and  he  refused  to  do  so.  The  plaintiff  resisting,  Ae  ser- 
geant called  a  companion  officer  to  his  assistaitice,  who,  under  the 
.  direction  of  the  sergeant,  struck  the  arm  and  hand  of  the  plainti£E 
for  the  purpose  of  releasing  his  grip  on  the  steering  wheel,  and  in 
the  process  broke  his  billy,  with  which  he  was  striking.  He  then 
succeeded  in  unclinching.  the  plaintiff's  fingers  from  the  wheel,  and 
the  two  officers  forcibly  drew  the  plaintiff  from  his  car,  and  with  his 
clothes  torn  and  disheveled  and  himself  injured  by  the  violence  of 
the  assault  they  tock  him  across  the  street  before  the  defendant  Dusen- 
berry,  who  was  a  justice  of  the  peace  and  also  police  justice  of  the 
village.  They  charged  him  with  resisting  an  officer.  The  charge 
was  dismissed,  and  5ie  plaintiff  was  released  from  custody. 
, .  The  plaintiff  brought  this  action  against  the  defendant  Dusenberry 
and  the  two  state  officers.  The  jury  exonerated  the  defendant  offi- 
cers and  rendered  a  verdict  against  the  defendant  Dusenberry.  The 
verdict  was  consistent  with  Ae  charge  of  the  court,  and  the  oidy  ques- 
tion to  be  determined  is  whether  the  unsuccessful  defendant  is  in  any 
event  responsible  for  the  consequences  of  the  encounter.  If  the  facts 
have  been  fairly  summarized,  die  conclusion  is  irresistible  that  there 
was  a  serious  and  inexcusable  invasion  of  die  plaintiff's  rights,  and  if 
the  verdict  be  unwarranted  he  is  remediless.  It  is  obvious  that  no 
fact  has  yet  been  stated  that  would  sustain  a  verdict  against  the  de- 
fendant, and  the  ground  of  his  liability,  if  any,  must  be  found  in  his 
participation  in  the  occurrence  earlier  than  that  already  mentioned. 

The  two  officers  had  come  to  the  village  in  the  morning,  and  had 
appeared  in  several  cases  before  the  justice,  and  at  the  time  the  plain- 
tiff came  into  the  village  had  completed  their  work  and  were  about 
to  go  awiy  from  their  finished  task  on  their  motorcycle.  The  defend- 
ant, who  is  a  storekeeper  in  the  village,  came  to  the  front  of  his  store 
and  beckoned  to  the  sergeant,  who  was  a  short  distance  away.  When 
the  latter  responded  to  the  call,  the  defendant  directed  his  attention 
to  the  plaintiff's  automobile*  by  a  remark,  variantly  stated  by  the 
sergeant  and  the  defendant.    The  sergeant  testified: 

That  the  defendant  said  to  him,  '*  'Now,  you  fellows  want  something^  to  do; 
there  is  a  job  for  yoti  out  there,'  pointing  over  to  the  opi)08ite  side  of  the 
street  I  asked  what  It  was.  He  said  ^there  are  some  dninlui  in  that  SVvrd 
car."* 

.  The  defendant  testified  that  he  said  to  the  sergeant: 

'There's  a  case  for  you,  if  you  want  something  to  do.  Why  don't  yon  clear 
the  street?    Have  those  drunks  move  on." 

At  any  rate,  whatever  was  said  started  the  train  of  events  that  led 
to  an  indefensible  wrong.  The  theory  of  the  defendant  officers,  and 
which  they  successfully  invoked  to  shield  themselves  from  the  re- 
sponsibility for  the  injury  inflicted  upon  the  plaintiff,  is  that  they  were 
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acting  pursuant  to  the  oral  direction  of  a  magistrate  to  make  an  ar- 
rest, and  that  their  faihire  to  have  done  so  would  have  subjected  them 
to  peril  of  disobedience  to  a  lawful  com9iaQd.  Code  of  Criminal 
Procedure,  §  182;  Penal  I^w  (Consol.  Laws,  c.  40)  §  1849. 

JThe  defendant  claimed  that,  in  saying  whatever  he  said  .to  the 
sergeant,  either  a  direction  or  otherwise,  was  not  said  in  his  official 
capacity  as  police  justice,  but  merely  as  a  private  individual,.  His 
frank  statement  that  his  remarks  to  the  sergeant  were  without  any 
official  sanction  was  probably  his  undoing;  for,  if  he  were  acting  ju- 
dicially, the  fine  delicacy  of  the  law  in  furnishing  protection  against 
judicial  blunder  would  have  saved  him  scatheless;  at  least,  that  was 
tiie  declared  law  of  this  case,  and  most  favoraUe  to  the  defendant. 
Austin  V.  Vrooman  et  al.,  128  N.  Y.  229,  28  N.  E.  477,  14  L.  R.  A. 
138;  Gilbert  v.  Satterlee,  101  App.  Div.  315,  91  N.  Y.  Supp.  960; 
Smith  v.  BeU  &  Fyfe  Foundry  Ca,  127  App.  Div.  278;  111  N.  Y. 
Supp.  202.  It  may  be,  bowevcTji  that,  even  if  he  were  acting  as  a,magr 
istrate  and  directed  the  officers  to  make  the  arrest,:  tmless  a  crime 
were  being  committed  in  his  presence,  he  would  be  liable;  his  con- 
duct being  analogous  to  issuing  a  warrant  without  facts  to  support  it. 

It  was  ./juggQSted  above  that  the  plaintiff  was  doing  nothing  to  jus- 
tify his  arrest.  There  was  no  proof  that  he  was  drunk,  but  evidence 
wais  introduced  tending  to  show  that  he  was  violating  an  ordinance 
of  the  village  of  Wolcott  relating  to  the  management  of  his  car,  and 
that  jseemed  to  have  furnished  the  pretense  for  the  interference  of 
the  sergeant.  There  is  an  ordinance  of  the  village  that  prohibits  park- 
ing or  leaving  an  automobile  for  a  longer  period  than  three  minutes 
in  tiie  space  between  cars  already  parked  at  the  curb  in  the  manner 
above  described  and  the  center  of  the  street.  It  is  immaterial,  how- 
ever, whether  or  not  the  plaintiff  were  violating  this  ordinance ;  for," 
if  he  were  violating  it,  he  was  not  subject  to  arrest  for  that  violation, 
because  the  ordinance  prescribes  the  punishment  for  its  violation  to 
be  a  fine  of  not  less  than  $2  and  not  more  than  $10,  but  does  not  de- 
clare the  violation  of  it  to  be  disorderly  conduct,  or  the  violator  to 
be  a  disorderly  person,  or  guilty  of  a  misdemeanor.  Village  Law 
(Cons^  Laws,  c.  64)  §§  90,  93,  338;  Chapman  v.  Selover,  172  App. 
Div.  858,  159  N.  Y.  Supp.  632. 

The  reversal  of  the  Chapman  Case  in  225  N.  Y.  417,  122  N.  E.  206, 
did  not  affect  its  application  to  the  proposition  it  is  cited  here  to  sup- 
port. There  seems  to  be  no  provision  in  the  statutes — at  least,  none 
has  come  to  my  attention — regulating  the  conduct  of  drivers  of  mo- 
tor vehicles  in  the  particular  involved  here,  except  they  be  found  in 
General  Highway  Traffic  Law  (Consol.  Laws,  c.  70),  §§  15  and  30. 

The  arrest  and  detention  of  the  plaintiff  being  without  any  justifi- 
cation, the  defendant  is  liable  for  his  participation  in  it,  even  though 
he  acted  in  ah  unofficial  capacity.  Carson  v.  Dessau,  142  N.  Y.  445) 
37  N.  E.  493;  Davem  v.  Drew,  153  App.  Div.  844,  138  N.  Y.  Supp. 
1017,  affirmed  Davem  v.  Breen,  214  N.  Y.  681,  108  N.  E.  1092.  The 
above  considerations  lead  to  a  denial  of  the  motion. 

The  motion  is  denied,  with  $10  costs. 
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8TEPHEN80N  v.  NAUMANN  ft  «l. 

(Supreme  Court,  Special  Term,  Kings  Gotmty.    August  14,  1922.) 

1.  Infants  «=»2ft-Mortgaos  made  by  Infant  Is  not  void. 

A  mortgage  made  by  an  infant  is  not  void,  but  voidable  at  his  optftMi 
on  becoming  of  age. 

2.  Mortgages  ^=>  1 05— Deed  snd  mortgage,  sxeevted  same  day  and  affecting 

property,  presumed  parts  ef  same  transaetlen. 

A  deed  and  a  mortgage,  beari3Qg  same  date,  acknowledged  on  the  i 
day,  and  before  the  same  notary,  and  affecting  the  same  property,  are 
presumed  to  be  parts  of  the  same  transaction,  in  absence  of  proof  to  the 
contrary. 

3.  Infants  ^=»30(l)— Afllrmanee  of  oonveyanee  of  land  to  Infant  held  In  aiake  Mai 

liable  on  covenant  In  deed. 

Where  land  was  conveyed  to  an  Infant  on  condition  that  he  pay  an 
existing  mortgage,  any  act  of  affirmance  by  the  infant  on  reaching  ma« 
jorlty  would  make  him  liable  tmder  the  covenant  to  pay  the  mortgage. 

4.  Infants  ^=>30( I)— Infant  must  affirm  or  disaffirm  transactlen  as  a  wtiole. 

Where  there  are  two  conveyances  of  land  in  the  same  transaction,  one 
to  and  the  other  from  an  infant,  the  infant  cannot  rati^  what  is  benefi- 
cial and  disaffirm  the  rest,  but  nnist  ratify  or  disaffirm  the  transaction  as 
a  whole. 

5.  Mortgages  «s>568— Validity  of  conveyance  may  be  attacked  In  surplus  prs- 

ceeding. 

In  proceedings  for  the  snrplus  after  foxedomire  sale^  the  court  has 
power  to  pass  on  the  validity  of  conveyances,  and  those  made  In  fcand 
of  creditors  may  be  attacked  in  such  proceedings. 

6.  Fraudulent  conveyances  ^s»74(3)»-Voiuntary  conveyance  of  land  by  one  In- 

debted at  the  time  Is  presumptively  fraudulent. 
A  voluntary  conveyance  of  land  by  one  indebted  at  the  ttme  is  pre> 

somptively  fraudulent,  and  the  burden  is  on  the  one  claiming  under  audi 

conveyance  to  prove  that  the  transaction  was  Uma  fide. 
7«  Judgment  ^s»7l  I— Against  debtor  Is  oenoluslve  evidence  In  actions  between 

creditors. 
In  actions  between  creditors  relating  to  the  property  of  the  debtor,  a 

Judgment  against  the  debtor  is  conclusive  evidence  as  to  the  •debtor's 

indebtedness  and  the  amount  thereof,  although  the<  other  litigant  was  not 

a  par^  to  the  action  in  which  the  Judgment  was  obtained. 
8.  Judgment  ^=9682(1)— Against  grantor  Is  conclusive  evidence  against  grants^ 

where  conveyance  is  claimed  to  have  been  fraudulent. 
A  Judgment  against  a  grantor  is  ctMiclusive  evidence  against  the  gran* 

tee,  where  the  conveyance  is  claimed  to  have  been  in  firaud  ef  tSie  gran^ 

tor's  creditors. 

Action  by  Emma  J.  Stephenson  against  Harriet  E.  Naumann  and 
others.    Judgment  for  defendants. 

Milton  Greenebaum,  of  Nevr  York  City,  for  claimant  Gedney, 
Michael  Ditore,  of  Brooklyn,  for  claimant  Muir. 

CROPSEY,  J.  The  question  is  as  to  the  right  to  surplus  montys. 
The  matter  was  referred  to  a  referee,  but  his  report  is  of  no  aid  to  die 
court,  as  the  only  questions  involved  were  those  of  law,  and  he  neither 
cites  nor  discusses  the  decisions. 

In  1915  the  property  which  has  yielded  the  surplus  belonged  to  John 
Muir.    It  was  then  subject  to  a  mgrtgage,  upon  the  subsequent  fore- 

^B9For  other  casw  see  same  topic  A  KBY-NUMBBR  In  All  Kej-Numbered  DlgasU  a  Indezas 
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closure  of  which  this  fund  resulted.  In  that  year  John  Muir  conveyed 
the  property  to  his  granddaughter,  Harriet  E.  Naunmmi.  Harriet  E. 
Naumann  executed  a  mortgage  on  the  same  property,  dated  and  ac- 
knowledged the  same  day  as  £e  deed,  and  before  the  same  notary  who 
took  the  acknowledgment  to  the  deed.  This  mortgage  was  made  to 
John  Muir,  as  executor  of  the  estate  of  Martin  Will,  deceased.  The 
deed  to  Harriet  E.  Naumann  was  recorded  Jtme  16, 1917,  and  the  mort- 
gage from  her  to  Muir,  as  executor,  was  recorded  November  7,  1917. 
There  was  no  financial  consideration  passing  from  Naumann  to  Muir 
for  the  deed,  or  from  Muir,  as  executor,  to  Naun^ann  for  the  mort- 
gage. At  the  time  that  deed  and  bond  and  mortgage  were  executed, 
Harriet  E.  Natunann  was  an  infant  of  the  age  of  16  years.  Later,  and 
in  1919,  John  Muir  was  removed  as  executor  of  the  estate  of  Martin 
Will,  and  Henry  B.  Gedney,  one  of  Ae  claimants  to  this  fund,  was  ap- 
pointed in  his  stead.  In  1920  a  judgment  was  entered  foreclosing  the 
first  mortgage.  As  has  been  noted,  die  surplus  arose  upon  the  sale  had 
thereunder. 

In  addition  tq  the  daim  filed  by  Gedney,  claims  were  filed  1>y  Harriet 
E.  Natunann  and  two  other  persons.  The  claim  of  one  of  the  oth^r 
two  was  allowed,  and  apparently  all  parties  agree  that  it  is  the  first  or 
prior  lien  on  the  ftmd.  The  other  of  the  two  named  claims  was  dis- 
allowed by  the  referee  and  is  not  urged  here.  This  controversy  is  be- 
tween Gedney  and  Joseph  C.  Muir,  as  administrator  of  the  estate  of 
Harriet  E.  Naumann;  she  having  died  since  filing  her  daim.  The 
referee  allowed  the  daim  of  Naumann  and  her  administrator,  upon 
the  ground  that  she  was  the  owner  of  the  equity  of  redemption.  He 
held  that  the  mortgage  made  by  Naumann  to  John  Muir,  as  executor, 
etc.,  was  void,  as  at  the  time  it  was  executed  by  her  she  was  an  infant, 
and  ''never  ratified  or  confirmed  same  after  attaining  the  age  of  21 
years.'* 

Henry  B.  Gedney  daims  a  right  to  the  fund  superior  to  that  of 
Naumann,  either  under  the  mortgage  made  by  the  latter  or  upon  the 
ground  that  the  conveyance  bv  Muir  to  Naumann  was  void  as  being 
in  fraud  of  the  creditors  of  Muir,  and  that  he  (Gedney)  can  assert 
that  claim  because  he  is  a  judgment  creditor  of  Muir.  The  evidence 
offered  before  the  referee  bearing  upon  the  latter  claim  was  excluded. 

[1]  The  mortgage  made  by  Harriet  E.  Naumann  to  John  Muir,  as 
executor,  was  not  void.  Although  she  was  then  an  infant,  she  could 
make  a  conveyance,  although  it  would  be  voidable  at  her  election. 
Wetmore  v.  Kissam,  3  Bosw.  321,  327;  Bool  v.  Mix,  17  Wend.  119, 
130,  31  Am.  Dec.  285;  Gillett  v.  Stanley,  1  Hill,  121 ;  Eag:le  Fire  Ins. 
Co.  V.  Lent,  6  Paige  635,  638;  Voorhies  v.  Voorhies,  24  Farb.  150, 
152.  And  while  the  above  cases  were  decided  before  the  enactment 
of  section  11  of  the  Real  Property  Law  (Consol  Laws,  c.  50),  at  the 
time  of  their  rendition  there  was  a  similar  provision  in  the  Revised 
Statutes.    1  R.  S.  p.  719,  §  10. 

[2]  The  deed  and  the  mortgage  bear  the  same  date,  were  acknowl- 
edged the  same  day  and  before  the  same  notary,  and  affect  the  same 
property.    From  these  circumstances  a  presumption  arises  that  they 
were  parts  of  one  transaction.    Cunningham  v.  Knight,  1  Barb.  399, 
105N.Y.S.- 
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406;  Kittle  v.  Van  Dyck,  1  Sanf.  Ch.  76,  79;  Holbroofc  v.  Finney,  4 
Mass.  566,  569,  3  Am.  Dec.  243;  Harrow  v,  Grogan,  219  111.  288,  291, 
292,  76  N.  E.  350.  While  this  presumption  is  not  concltisiye  and  may 
be  met  by  proof,  in  this  record  there  is  no  such  proof.  Hence  the 
presumption  must  have  effect. 

[3,  4]  As  the  deed  and  the  mortgage  were  parts  of  one  transac- 
tion, the  situation  is  the  same  as  though  no  mortgage  had  been  given 
by  the  infant  grantee,  but  in  the  deed  to  her  there  had  been  a  covenant 
on  her  part  to  pay  an  existing  mortgage  upon  the  property.  In  such 
a  case  any  act  of  the  grantee  after  she  became  of  age  which  indicated 
her  affirmance  of  the  transaction,  such  as  the  assertion  of  rights  under 
the  deed,  would  make  her  liable  upon  the  covenant  in  the  deed  to  pay 
the  mortgage.  Walsh  v.  Powers,  43  N.  Y.  23,  26,  3  Am.  Rep.  654. 
The  general  rule  is  that,  where  there  are  in  the  transaction  two  con- 
veyances, one  to  and  the  other  from  the  infant,  the  latter  cannot  ratify 
what  is  considered  beneiScial  and  disaffirm  the  rest;  both  must  be 
either  ratified  or  disaffirmed.  22  Cyc.  538-539,  title  "Infants";  14 
Ruling  Case  Law,  pp.  245,  246,  title  "Infants,"  §  24.  And  this  general 
rule  is  supported  by  the  authorities  in  this  and  other  states.  Lynde  v. 
Budd.  2  Paige,  191,  21  Am.  Dec.  84;  Rawson  v.  Lampman,  5  N.  Y. 
456,  461 ;  Farmers'  Loan  &  Trust  Co.  v.  People,  1  Sandf .  Ch.  139, 
141 ;  Ottman  v.  Moak,  3  Sandf.  Ch.  431 ;  Ready  v.  Pinkham,  181 
Mass.  351,  63  N.  E.  887;  Wright  v.  Buchanan,  287  111.  468,  480,  123 
N.  E.  53 ;  Kincaid  v.  Kincaid,  85  Hun,  141,  32  N.  Y.  Supp.  476.  The 
same  rule  applies,  whether  the  mortgage  executed  by  the  infant  grantee 
is  made  to  the  grantor  or  to  a  third  party.  Ready  v.  Pinkham,  181 
Mass.  351,  63  N".  E.  887;  Kittle  v.  Van  Dyck,  1  Sandf.  Ch.  76;  Cun- 
ningham V.  Knight,  1  Barb.  399. 

When  Harriet  E.  Naumann  asserted  her  claim  to  this  surplus,  she 
did  so  as  owner  of  the  equity  of  redemption  under  the  deed  in  ques- 
tion from  John  Muir.  She  was  then  over  21  years  of  age.  This  was 
an  affirmance  by  her  of  the  transaction.  Asserting  her  rights  under 
the  deed,  she  could  not  disaffirm  the  mortgage.  She  could  not  reject 
only  a  part  of  the  transaction,  and  adopt  the  other  part.  She  had 
either  to  accept  it  all  or  reject  it  all.  Her  election  was  to  accept  the 
transaction,  and  thereby  the  mortgage  she  had  given  was  validated. 
This  mortgage  is  now  held  by  claimant  iGedney,  and,  being  valid,  gives 
him  a  prior  right  to  the  fund  over  the  claims  of  Naumann  and  her  ad- 
ministrator. The  amount  of  that  mortgage,  with  interest  to  date,  will 
practically  exhaust  the  surplus.  If  however,  Gedney  seeks  to  enforce 
his  claim,  on  the  ground  that  he  is  a  judgment  creditor  of  John  Muir, 
and  that  the  latter's  deed  was  in  fraud  of  creditors,  further  proof  must 
be  taken.  But,  if  Gedney  elects  to  take  such  proof,  the  matter  will  not 
be  sent  back  to  the  referee,  but  the  proof  will  be  taken  before  the  court. 

[5]  The  court  or  a  referee  in  surplus  proceedings  has  the  power 
to  pass  upon  the  validity  of  conveyances ;  and  those  made  in  fraud  of 
creditors  may  be  attacked  in  such  proceedings.  Bergen  v.  Carman, 
79  N.  Y.  146,  151,  152;  Rogers  v.  Ivers,  23  Hun,  424;  Wilcox  v. 
Drought,  36  Misc.  Rep.  351,  73  N.  Y.  Supp.  587. 

[8]  A  volimtary  convejrance— that  is,  one  without  consideratioii,  by 
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a  person  indebted  at  the  time — ^is  presumptively  fraudulent'  Smith 
V.  Reid,  134  N.  Y.  568,  575,  31  N.  E.  1082;  Kerker  v.  Levy,  206  N.  Y. 
109,  99  N.  E.  181 ;  Ga  Nun  v.  Palmer,  216  N.  Y.  603,  HI  N.  E.  223. 
Under  such  circumstances,  the  person  asserting  a  claim  under  the  con- 
veyance 18  obliged. to  offer  proof  showii^  that  the  transaction  wad 
bona  fide  and  not  in  fraud  of  creditors.  Lippitt  v.  Gilmartin,  37  App. 
Div.  411,  413,  55  N.  Y.  Supp.  1042.  See,  also,  Wadleigh  v.  Wadleigh, 
111  App.  Div.  367,  97  N.  Y.  Supp.  1063;'  Riker  v.  Gwynne,  129- A^. 
Div.  112,  113  N.  Y.  Supp.  404;  Littmann  v.  Harris,  148  App.  Div.  31, 
131  N.  Y.  Supp.  1006;  Lawrence  Bros.,  Inc.,  v.  Heylman,  HI  App. 
Div.  848,  98  N.  Y.  Supp.  121.  Tn  the  absence  of  such  proof  it  is  not 
necessary  for  tiie  person  attacking  the  convejrance  to  show  that  the 
grantee  had  a  fraudulent  intent,  or  knew  that  the  grantor  had  such 
intent  Wait  on  Fraudulent  Cpnveyances  (3d  Ed.)  §  200;  Truesdell 
V.  Bourke,  29  App.  Div.  95,  97,  51  N.  Y.  Supp.  409;  Whyte  v.  Denike, 
53  App.  Div.  320,  65  N.  Y.  Supp.  577. 

[7,  8]  Whether  the  proof  will  bring  the  claimant  Gedney  within 
the  rule  does  not  appear,  as  it  was  excluded  by  the  referee*  The  latter 
seemingly  excluded  the  judgment  obtained  by  Gedney  against  John 
Muir  upon  the  ground  that  it  was  not  competent,  because  Harriet  E. 
Naumann  was  not  a  party  to  the  proceeding.  This  ruling  was  errone- 
ous. A  judgment  is  conclusive  evidence,  in  actions  between  creditors 
relating  to  property  of  the  debtor,  as  to  the  lattcr's  indebtedness  and 
the  amount  thereof,  although  the  other  litigant  was  not  a  party  to  the 
action  in  which  the  judgment  was  obtained.  Candee  v.  Lord,  2  N.  Y. 
269,  51  Am.  Dec.  294.  It  is  also  such  conclusive  evidence  against  the 
grantee  of  real  property  from  the  debtor,  where  the  conveyance  is 
daimed  to  have  been  in  fraud  of  the  grantor's  creditors.  Carpenter 
V.  Osbom,  102  N.  Y.  552,  7  N.  E.  823.  And  the  same  rule  holds  even 
as  against  strangers,  where  the  dispute  is  as  to  the  property  or  property 
rights  of  the  debtor.  Ledoux  v.  Bank  of  America,  24  App.  Div.  123, 
126,  48  N.  Y.  Supp.  771. 

The  referee's  report  cannot  be  confirmed.  An  order  may  be  entered 
that  the  claimant  Stanley  M.  Gordon  has  the  prior  right  to  the  amount 
unpaid  on  his  judgment,  with  interest,  and  that  thereafter  claimant 
Gedney  is  entitled  to  the  payment  of  the  mortgage  held  by  him,  with 
interest,  and  that  the  balance  of  the  fund,  if  any,  be  paid  to  claimant 
Joseph  C.  Muir,  as  administrator  of  the  estate  of  Harriet  E.  Naumann. 
If,  however,  claimant  Gedney  seeks  to  enforce  his  claim  upon  the  other 
ground  mentioned,  no  order  will  now  be  entered,  but  a  date  for  hearing 
will  be  fixed,  upon  application.  If  an  order  be  presented,  notice  of  set- 
tlement should  be  given. 
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ROGERS  V.ADAMS  et  al. 

(Supreme  CJourt,  Special  Term,  New  York  County.    July,  1022.) 

1.  Notioe  ^=»6->0ne  bouad  to  mako  laqnlry  olmrged  with  Hnrnviedga  dtooovtrakK 

had  he  performed  d«ty. 

One  bound  to  make  Inquiry  la  In  equity  affected  wltb  knowledge  of  all 
which  he  would  have  discovered,  had  he  performed  his  duty. 

2.  Notice  ^=s>6— Moans  of  knowledge  equlvalont  to  aotnal  knowledgo. 

Where  one  Is  In  duty  bound  to  make  inquiry,  the  means  of  knowledgs 
are  In  equity  equivalent  to  the  knowledge  itself.    • 
8.  Patents  «s»203— Failnre  of  one  ohargod  with  knowledge  of  eonfllct  In  title  to 
make  reasonable  Inquiry  precludes,  status  of  bona  fide  purohasor  without 
notice. 

Where  the  facts  of  which  the  assignee  of  a  patent  knew  and  tfaoee 
which  it  was  chargeable  with  the  duty  of  finding  out  plainly  pointed  to 
the  probable  existence  of  a  right  or  title  in  conflict  with  that  wfaicli  it 
was  about  to  buy,  the  failure  to  make  reasonable  inquiry  derived  it  of 
the  status  of  a  bona  fide  purchaser  without  notice. 

4.  Patents  ^=s>203— Failure  to  Inveotlgate  title  of  patent  purchased  held  want  of 

ordinary  diilgenoow  ^ 

Where  facts  known  to  the  assignee  of  a  patent  and  those  which  it  was 
chargeable  with  the  duty  of  finding  out  plainly  pointed  to  the  probable 
existence  of  a  right  or  title  in  conflict  with  that  it  was  about  to  buy,  its 
negligence  in  falling  to  make  reasonable  inquiry  at  the  time  of  the  pur- 
cdiase  of  the  legal  title  amounted  to  a  failure  to  do  what  a  reasonably 
prudent  man  would  do  in  the  exercise  of  ordinary- diligence. 

5.  Patents  «s»203— Sale  of  patent  hold  superior  to  subsequent  assignment,  whore 

assignees  charged  with  notioe. 

In  an  action  to  establish  ownership  of  patents,  the  defendant  inventor, 
asking  a  spedflc  result  in  the  decarbonlzatlon  of  petroleum,  made  a  con- 
tract for  an  undivided  interest  in  the  results  of  the  basic  invention  to 
plaintiff,  who  advanced  money  therefor,  and  thereafter  the  inventor  as- 
signed the  patent  for  the  Invention  to  another  by  written  Instrument  re- 
ferring to  outstanding  rights,  heldj  that  the  assignees  were  charged  with 
notioe  of  plaintiff's  rights,  and  that  he  was  entitled  to  a  Judgmoit  direct- 
ing defendant  inventor  to  assign  to  him  the  interest  in  the  invoition,  and 
to  include  such  patents  as  had  issued  prior  to  tlie  contract. 

Action  by  George  T.  Rogers  against  Joseph  H.  Adams  and  another 
to  establish  ownership  of  certain  patents  and  patent  applications. 
Judgment  for  plaintiff. 

Welhnan,  Smyth  &  Scofield  and  Fish,  Richardson  &  Neave,  all  of 
New  York  City  (Herbert  C.  Smyth  and  Merrcll  E.  Qark,  both  of 
New  York  City,  of  counsel),  for  plaintiff. 

Drury  W.  Cooper,  of  New  York  City,  for  defendant  Adams. 

Oeland  &  Kuhn,  of  New  York  City  (Isaac  R,  Oeland,  of  New  York 
City,  of  counsel),  for  defendant  Texas  Co. 

McAVOY,  J.  Adams  is  an  inventor.  Rogers,  when  he  dealt  with 
Adams  anent  the  subject-matter  here  involved,  was  in  terra  incognita. 
The  inventor  was  seeking  a  specific  result  in  the  decarbonization  of 
petroleum— or  cracking  its  molecule,  as  the  phrase  has  it — so  that  a 
lighter  or  more  volatilized  oil  might  flow  where  a  heavier  oil  flowed 
before.    Here  was  the  basic  idea,  the  broad  principle,  the  invention  as 

^=9For  other  cases  see  same  tople  4  KBY-NUMBBR  in  -all  Kejr-Nttmbered  Disests  4  Indexes 


Digitized  by 


Google 


Slip.  Ct)  B00EB8  ▼.  ADAMS  778 

(19BN.T.S.) 

the  \zy  mind  grasps  the  concept  when  one  speaks  of  a  similar  emprise 
in  physics,  chemistry,  or  science  generally.  That  an  apparatus  V^as  be- 
ing used  at  the  precise  time  of  the  contract  (which  set  over  a  30  per 
cent.,  subsequently  increased  to  40  per  cent.,  interest  in  the  invention), 
which  was  operated  solely  by  pressure,  as  distinguished  from  an  oper- 
ation solely  through  a  vacuum,  is  not  asserted.  Pressure  had  been 
used  as  one  of  the  means  prior  to  the  contract  and  subsequent  thereto. 
Vacuum  was  used  before,  at,  and  after  the  time  of  the  contract.  The 
means  were  not  the  object  of  purchase  and  advancement  of  moneys, 
It  was  the  end  sought  for  which  Rogers  paid.  I  do  not  find  that  Adam's 
really  intended  to  restrict  him  in  his  interest  to  a  per  centum  of  the 
invention's,  results  which  arose  out  of  an  apparatus  having  a  capacity 
for  extracting  carbon  from  oils  through  internal  electric  heat  main- 
tained at  an  incandescent  temperature,  while  the  fluid  was  carried 
through  the  tanks,  converter,  and  condenser  under  vacuum  conditions. 
On  the  contrary,  correspondence,  circumstance,  testimony,  photo- 
graphs, drawings,  and  many  other  types  of  exhibits  all  point  to  the  orig- 
inal intent  to  transfer  to  the  plaintiff  the  results  of  the  basic  invention 
by  whatever  mode  its  ultimate  success  was  accomplished.  It  is  almost 
demonstrated  that  this  is  a  correct  conclusion  from  the  words  of  the 
caveat  which  Adams  showed  to  Rogers  as  the  warp  and  woof  of  what 
he  was  giving  him. 

Although  Rogers  had  little  faith  in  the  invention,  and  would  have 
been  content  with  a  return  of  his  money  invested  on  many  occasions 
throughout  the  years  which  have  intervened,  no  proposition  of  his  was 
ever  carried  out,  and  he  remains  now,  so  far  as  Adams  is  concerned, 
unpaid  and  holding  his  interest  unimpaired  by  any  of  the  overtures  he 
has  hitherto  made.  The  determination  of  tlw  problem,  in  so  far  as  it 
affects  the  Texai  Company,  is  one  which  is  almost  wholly  legal  and 
equitable  in  its  nature.  This  branch  of  the  cause  rests  upon  ^e  con- 
clusion to  be  made  for  6r  against  the  proposal  that  the  patents,  their 
claims,  disclosures,  references,  and  the  contracts  with  prior  assignees 
of  the  patents  No.  1  and  No.  3,  gave  ground  for  investigation  beyond 
mere  legal  title  and  for  a  search  into  "outstanding  rights'*  not  dis- 
closed by  the  record,  which,  if  examined,  would  have  acquainted  the 
company  with  Rogers'  interest. 

[i,  2]  Equitably,  the  assignee  is  charged  with  notice,  if  he  ought 
to  have  known  in  the  exercise  of  reasonable  diligence  and  prudence; 
"quod  oportet  fieri  pro  facto  censattxr,"  Legally,  he  may  follow  the 
record  for  an  assignment  of  the  title  to  the  patent.  The  Texas  Com- 
pany had  no  actual  notice  of  Rogers'  interest  when  it  paid  the  moneys 
to  Adams  for  his  interest.  There  were,  however,  clauses  in  the  agree- 
ments between  Meyers  and  Adams,  known  as  the  "Pittsburg  option," 
affecting  patent  No.  3,  and  in  the  Hanover  Trading  Company  contract, 
which  skffected  patent  No.,  1,  which  will  be  here  restated  to  indicate  the 
nature  of  the  alleged  notice  which  their  combined  phrasing  purports 
to  give,  and  to  reason  and  conclude  therefrom  whether  such  instru- 
ments and  their  inevitable  lead  equitably  charges  a  purchaser  with  a 
lack  of  b(xia  fides  in  failing  to  pursue  them  to  the  uttermost*  The 
Pittsburg  opticm  recites  in  clause  7 ; 
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"If  It  \a  found  advisable  to  obtain  and  hold  title  to  my  inyention  for  the 
application  of  incandeBcent  beat  under  U.  S.  Pat.  No.  976,975,  "oil  oonvertins 
process,'  Joseph  H.  Adams,  November  29,  1910,  I  will  negotiate  for  the  par- 
chase  of  outstanding  rights  for  the  sum  of  $25,575.00,  this  sum  being  required 
to  cover  the  cash  investment  of  parties  other  than  the  inventor  and  wtaidi 
can  be  had  from  25  per  cent  of  the  iac<»ne  of  holding  company.    *    •    ♦  " 

[3-5]  Does  this  relate  wholly  to  legal  title?  Obviously  not.  That 
was  of  record.  Does  it  portend  additional  rights  acquired  by  parties 
other  than  the  inventor,  who  had  made  cash  investment  therein?  It 
can  hardly  be  denied  tliat  it  does  from  the  language  in  ipsissimis  verbis. 
By  reason  of  the  interrelated  features  which  have  had  a  constant  use 
in  the  records  and  photographs  of  the  Adams  process  apparatus,  dat- 
ing from  1903  to  1915,  the  three  patents  and  their  applications  in  ques- 
tion disclose  to  the  original  through  references  found  in  the  later  two 
that  their  various  claims  are  all  elements  of  the  one  basic  idea.  This 
should  have  been  obvious  to  the  searcher  or  examiner  who  reported 
to  the  responsible  officers  of  the  Texas  Company,  and  put  upon  the 
purchasers,  in  order  that  they  may  be  considered  bona  nde,  tiie  duty 
of  diligent  inquiry  to  determine  whether  any  contract  conveying  out- 
standing rights  tp  others  than  the  inventor  ought  to  be  construed  as  a 
conveyance  of  the  entire  invehtion  disclosed  in  the  original  application 
for  patent  No.  1,  and  of  any  and  all  claims  that  could  thereafter  be 
predicated  thereon.  The  testimony  shows  that  no  inquiry  whatever 
was  made  as  to  what  outstanding  interest  there  might  have  been  beside 
the  actual  legal  title,  whose  ownership  was  discoverable  from  the  pub- 
lic record.  Neither  Adams,  nor  Messrs.  Gary  and  Robinson,  nor'  the 
Hanover  Trading  Company,  was  asked  who  the  parties  were,  other 
than  the  inventor,  who  had  outstanding  rights  beside  the  assignment  of 
record  in  the  invention  for  the  internal  application  of  incandescent  heat 
under  United  States  patent  No.  976,975.  If  inquiry  were  made  of  the 
Hanover  Trading  Company,  the  assignee  of  patent  No.  1,  and  one  of 
the  holders  of  outstanding  rights  referred  to  in  the  Pittsburg  option, 
the  contract  between  Messrs.  Adams  and  Gary  and  Robinson  relating 
to  the  interest  subsequently  transferred  to  the  Hanover  Trading  Com- 
pany would  have  disclosed  that  Gary  and  Robinson  had  obtained  a 
40  per  cent,  interest  in  Adams* — 

"invention  of  a  process  and  apparatus  for  refining  and  extracting  carbon  and 
other  properties  from  liquids,  fluids,  and  oils  by  electricity,  invented  and  to 
be  further  developed  by  him  as  set  forth  and  described  in  the  caveat  filed  by 
•him  in  the  office  of  the  Commissioner  of  Patents  at  Washington,  D.  C,  oki  the 
8th  day  of  January,  1907,  and  also  in  all  improvements  and  developments 
thereof  and  in  and  to  all  patent  rights  and  letters  patent,  both  domestic  and 
foreign,  that  may  be  granted  thereon  or  any  part  thereof,  and  ♦  •  •  all 
improvements,  changes,  or  developments  in  snch  process  and  apparatus,  and 
to  any  incidental  or  collateral  patentable  inventions  which  may  be  discovered 
in  the  course  of  further  experimentation  therewith." 

This  contract  contains  in  its  fourth  paragraph  a  reference  to  the 
interest  of  Rogers,  in  which  it  is  agreed  that  Messrs.  Gary  and  Robin- 
son will  lay  aside  a  certain  sum  for  the  purpose  of  acquiring  an  abso- 
lute assignment  from  Rogers  of  his  entire  interest  "in  the  invention 
and  process  above  referred  to."  Thus,  even  so  little  as  an  inquiry  of 
the  persons  mentioned  as  holding  the  legal  title  to  patent  No.  1  would 
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have  indicated  directly  the  position  of  Rogers  and  his  rights  in  the 
premises.  The  facts  which  Ae  defendant  Texas  Company  knew,  and 
those  which  it  is  chargeable  with  the  duty  of  finding  out,  must  be  tak- 
en to  have  pointed  plainly  to  the  probable  existence  of  a  right  or  title 
in  conflict  with  that  which  they  were  about  to  buy.  The  failure  to 
make  reasonable  inquiry  under  the  circumstances  deprives  them  of 
the  status  of  the  bona  fide  purchaser  without  notice,  and  charges  them 
with  a  negligence  at  the  time  of  purchase  of  the  legal  title,  which,  while 
amounting  to  less  than  a  deliberate  shutting  of  the  eyes  to  avoid  light, 
amounts  to  a  failure  of  what  the  reasonably  prudent  man  would  do 
in  the  exercise  of  an  ordinary  diligence.  Wlien  inquiry  is  a  duty,  the 
party  bound  to  make  it  is — 

"affected  with  knowledge  of  aU  which  he  would  have  discovered,  had  he  per- 
formed the  duty.  Means  of  knowledge,  with  the  duty  of  using  them,  are  in 
eonity  oqniyalent  to  knowledge  Itaelf." 

The  fact  that  the  inquirer  would  have  found  that  Rogers'  interest 
could  be  acquired  for  a  specific  sum  at  the  time  of  the  purchase  by  the 
Texas  Company  of  its  interest  in  the  process,  and  that  the  spbject  of 
discussion  then  was  as  to  how  and  when  the  balance  of  the  money 
due  was  to  be  paid,  does  not  show  that  Rogers  had  abandoned  all 
claims  and  interest  in  Adams'  patents,  or  that  he  had  released  his  claims 
in  the  invention,  or  had  liquidated  his  interest  in  the  July,  1907,  con- 
tract by  substituting  therefor  a  demand  for  a  sum  of  money,  to  wit,  the 
amount  invested  in  the  enterprise.  Adams'  letter  to  his 'wife  shows 
that  Rogers'  40  per  cent,  interest  was  intact.  This  letter,  written  aft- 
er the  interview  of  April,  1919,  indicates  no  waiver  or  abandonment 
or  conversion  of  the  money  of  the  interest  into  a  debt.  Whatever 
those  rights  and  interest  were,  and  for  whatever  price  they  might  have 
then  been  purchased,  they  were  not  purchased  and  extinguished,  and 
their  value  is  not  to  be  measured  by  that  for  which  Rogers  would  have 
then  transferred  them. 

Plaintiff  is  entitled  to  a  judgment  directing  the  Texas  Company 
to  assign  to  Rogers  the  40  per  cent,  undivided  interest  in  the  invention, 
which  will  include  such  patents  therefor  as  had  issued  prior  to  Receipt 
by  the  Texas  Company  of  formal  notice  qf  Rogers'  rights,  aind  an  in- 
terest in  all  Adams'  patents  for  that  invention  \;duch  have  issued  since 
receipt  of  the  notification  or  which  may  hereafter  issue.  So  that  the 
decree  may  make  specific  direction  of  the  particular  patents  to  which 
its  judgment  refers,  it  will  be  necessary  to  submit  the  20  or  more  pat- 
ents and  applications  therefor  which  Adams  has  assigned  to  the  Texas 
Conipany,  as  was  stipulated  upon  the  trial,  so  that  the  court  may  de- 
termine whether  the  patents  and  applications  are  for  the  basic  inven- 
tion, the  interest  in  which  was  transferred  to  Rogers  in  1907. 

Judgment  accordingly. 
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PEOPLE  V.  MERRITT  6t  tl. 

(Supreme  Ck)urt,  Special  Term,  Queens  County.  July,  1922.) 

Navigable  waters  «s938— tetttrs  patest  forfeited  for  aonoompliasee  with  otadl- 
tlons  provldino  for  Improvemeat. 

Where  letters  patent  were  issued  for  the  express  purpose  of  permitting 
construction  of  a  bulkhead,  crfb,  or  sea  wall,  and  a  dock  of  substantial 
character,  within  five  years  from  the  date  of  the  patent,  otterwise  to  be- 
come null  and  void,  and  it  appeared,  in  aB  action  by  the  state  to  set 
aside  the  letters  patent  that  nothing  had  been  done  to  improve  the  grant, 
plaintiff  was  entitled  to  Judgment 

Suit  by  the  People  of  the  Sute  of  New  York  against  Israel  J.  Mer- 
ritt  and  others.    Judgment  for  plaintiff. 

Charles  D.  Newton,  Atty.  Gen.  (George  S.  Parsons,  of  New  York 
City,  oi  counsel),  for  the  People. 
Clinton  T.  Roe,  of  New  York  City,  for  defendants. 

LEWrS,  J.  The  plaintiff  seeks  to  set  aside  letters  patent  issued  on 
July  29,  1901.  The  letters  patent  were  granted  for  the  express  purpose 
*'to  erect  on  the  lands  under  water  herein  granted  a  bulkhead,  crib,  or 
sea  wall,  and  a  dock  of  substantial  character,"  all  of  which  improve- 
ments, according  to  the  patent,  were  to  have  been  completed  within  five 
years  from  the  date  thereof ;  otherwise,  the  patent  was  ro  become  null 
and  void. 

There  is  no  dispute  as  to  the  facts,  which  showed  that  at  the  shore 
end  of  the  grant  a  small  area  has  been  filled  in  and  protected  by  a  ma- 
sonry wall  and  is  partially  occupied  by  a  small  private  bathhouse.  This 
improvement  averages  less  than  45  feet  of  the  total  length  of  the  grant, 
about  600  feet,  or  about  7'/i«  per  cent,  of  the  area.  Along  the  west 
edge  of  the  grant  a  sort  of  a  wall,  composed  of  cot^les  and  stones,  in- 
closing an  8-inch  cast  iron  sewer,  extends  out  about  80  feet  from  the 
westerly  wall.    No  docks,  piers,  bulkhead,  or  cribs  were  erected. 

The  def  endstnts  contend  that  there  has  been  a  substantial  compliance 
with  the  conditions  imposed,  in  the  grant,  but,  if  the  court  finds  there 
has  not  been  a  substantial  performance  as  to  the  entife  terms,  that  the 
defendants  are  entitled  to  retain  that  portion  of  the  area  which  has 
been  improved  by  them.  The  proof  clearly  demonstrates  an  absolute 
failure  of  performance.  There  has  not  even  been  a  partial  perform- 
ance of  the  conditions  imposed.  Nothing  has  been  done  to  improve  the 
grant. 

Judgment  for  the  plaintiff. 

Judgment  accordingly. 

^ssFor  other  oasM  see  sama  toplo  a  KBT-NUMBBR  in  «U  Key-Numbered  Bisests  A  Indaxaa 
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019  Misc.  Rep.  71) 

PEOPLE  V.  WAiNWRIGHT  at  al. 

•  (Supreme  CJonrt,  Special  Term,  Queens  CJounty.    July,  1922.) 

1.  Navigable   waters  «==>38— Patent   held   te   have   expired   by    noncompliance 

with  granting  oondltlons. 

Patent  issued  for  the  express  and  exclusive  purpose  to  fill  in  lands 
under  water  and  erect  thereon  substantial  bulkhead  and  pier  within  five 
years  from  the  date  thereof  held  to  have  expired  on  the  failure  of  the 
patentees  to  comply  with  the  conditions  imposed  within  the  time  express- 
ed therein. 

2.  Navigable   waters   «=3»38— State  h^d  entitled   to   pAtented   lands,   forfeited 

for  nonoomplianoe  with  conditions  of  grant. 

Under  Laws  1909,  c.  568,  and  Laws  1912,  c.  522,  the  state  held  entitled 
to  patented  lands,  forfeited  for  noncompliance  with  the  conditions  of  the 
grant 

3.  Statutes  «=9l8l(l)*intefttlon  of  lawmakers  mus^  be  sought  and  given  effect 

In  construing  statutes. 

The  intention  of  the  lawmakers  must  be  sought,  and  when  ascertained, 
given  effect  in  the  construction  of  statutes,  and  such  intention  is  to  be 
determined  from  the  language  used,  which  must  be  given  its  usual  and 
accepted  meaning. 

Suit  by  the  People*  of  the  State  of  New  York  against  John  W. 
Wainv^rright  and  others*  to  set  aside  letters  patent.  Judgment  for 
plaintiff. 

Charles  D.  Newton,  Atty.  Gen.  (George  S.  Parsons,  of  New  York 
City,  of  counsel),  for  the  People. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (John  J.  Mead^ 
of  New  York  City,  of  counsel),  for  defendant  city  of  New  York. 

LEWIS,  J.  [1]  The  commissioners  of  the  land  office  issued  let- 
ters patent  to  the  defendant  Wainwright  on  November  22,  1907,  which 
were  given  for  the  express  and  exclusive  purpose  "to  fill  in  the  lands 
under  water  herein  granted  and  to  erect  thereon  a  bulkhead  and  pier 
of  a  substantial  character,'*  and,  in  addition,  it  was  provided  that,  "un- 
less the  improvements  above  qamed  are  completed  within  five  years 
from  the  date  of  these  presents,  this  grant  shall  cease  and  determine 
and  become  null  and  void."  There  was  default  on  the  part  of  the 
defendants  Wainwright.  The  uncontradicted  proof  establishes  that 
there  have  been  no  improvements  whatever  upon  the  premises  and  an 
absolute  failure  to  comply  with  the  conditions  imposed.  Any  interest, 
therefore,  which  they  had  expired  on  November  22,  1912. 

[2]  The  only  question  for  consideration  is  whether,  by  chapter  568 
of  the  Laws  of  1909  and  chapter  522  of  the  Laws  of  1912  the  prop- 
erty should  revert  to  the  state  or  to  the  city  of  New  York.  It  is  un- 
disputed that  the  premises  affected  are  in  that  part  of  Jamaica  Bay 
specified  in  the  statutes  referred  to,  and  on  the  trial  it  was  conceded 
that  the  appropriations  by  the  federal  government  and  the  city  of 
New  York  mentioned  in  the  statute  of  4909  have  been  msKle.  The 
act  of  1909  was  passed  after  the  issuance  of  the  let^;ers  patent  to  Wain- 
wright in  1907,  for  which  Wainwright  had  paid  valuable  consideration. 

^B»For  oth«r  cams  see  tarn*  topic  a  KBT-NUMBBR  in  «n  Kex-Numbered  Dlgeets  a  Indexes 
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It  cannot  be  questioned  that  the  act  of  1909  passed  subsequent  to  the 
issuance  of  the  letters  patent  to  Wainwright  in  any  way  impaired  the 
rights  which  were  thus  acquired.  The  rights  of  the  city,  if  any,  must 
be  found  in  the  language  of  the  statute.  Section  1  of  the  act  of 
1909  provides:  # 

'There  Is  hereby  granted  for  the  purposes  speciOed  in  this  act,  to  tte  city 
of  New  York  such  right,  title  and  interest  as  the  state  of  New  Yoric  may 
have  in  and  to  the  land  under  water  in  Jamaica  Bay.    •    •    • »» 

The  grant,  however,  of  "such  right,  title  and  interest  as  the  state 
of  New  York  may  have/'  is  expressly  limited  by  section  2,  for  it  pro- 
vides that: 

"The  grant  shall  not  affect  such  land  as. may  hereafter  be  granted  by  the 
commissioners  of  the  land  office  under  any  application  made  prior  to  May 
twenty-ninth,  nineteen  hundred  and  nine.  Bnt  if  any  snch  application  be  de- 
nied the  land  covered  thereby  shall  pass  to  the  city  of  New  York  under  the 
conditions  of  this  act." 

[8]  The  statute  does  not  expressly  exclude  lands  already  conveyed, 
but  if,  as  appears  by  the  act,  it  was  the  intention  to  exclude  land  where 
application  had  been  made,  and  not  denied,  it  would  seem  that  it  was 
intended  to  exclude  lands  already  patented.  The  act  of  1912  also  ex- 
cludes from  the  grant  "any  and  all  such  islands,  hummocks,  hassocks, 
marsh  and  meadow  lands  or  parts  or  portions  thereof  heretofore 
granted."    Section  1. 

"No  rule  of  law  is  more  firmly  established  than  that  the  intention  of  the 
lawmakers  must  be  sought,  and,  when  ascertained,  given  effect  in  the  con- 
struction of  statutes ;  that  such  intention  is  to  be  determined  from  the  lan- 
guage used,  which  must  be  given  its  usual  and  accepted  meaning.'*  People  ex 
rel.  McNeUe  v.  Glynn,  128  App,  Div.  257,  112  N.  Y.  Supp.  695. 

The  language  of  the  act  is  clear.  While  it  may  have  been  the  in- 
tention  of  the  Legislature  to  include  patented  land  where  there  had 
been  a  failure  of  compliance,  the  language  of  the  act  does  not  so  pro- 
vide, and  to  supply  the  omission  would  be  assuming  legislative  au- 
thority. 

Judgment  for  the  state  of  New  York  in  accordance  with  this  opm- 
ion.  < 

Judgment  accordingl> 


(202  App.  Div.  592) 

PEOPLE  ex  rel.  KLEE  v.  KLEE. 

(Supreme  Court,  Appelate  Division,  Fourth  Department    June  30,  1922.) 

1.  Habeas  corpus  ^=»l— Nature  of  the  ancient  writ  of  "liabeas  cohmis"  stated. 

The  ancient  writ  of  habeas  corpus  was  a  summary  remedy  to  free  the 
petitioner  from  tmlawful  restraint,  but  it  had  no  purpose  to  punish  the 
respondent  or  afford  the  petitioner  redress. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Habeas  Ck>rpus.] 

2.  Habeas  cerpos  €=:»99(l)— Does  act  lie  to  dctcmrtnc  eostcAy  of  child,  er  tiy 

question  ef  ouantlaasbip. 

In  the  absence  of  statutory  modification,  habeas  corpus  lies  to  r^ease 
the  infant  from  improper  restraint,  but  not  to  try  the  question  of  goard- 

^=9For  oUier  cebm  see  Mune  topic  A  KET-NUMBBR  in  -aU  Key-Numbered  Digeets  a  ladexet 
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ianshiDf  or  glye  eiutody  to  another,  tboogh  the  court  can  exerdae  its 
judgment  for  the  infant,  if  it  is  too  yonng  to  form  a  judgment  as  to 
where  it  shall  go  after  release  from  improper  restraint 

3.  Habeas  corpus  ^=>99(1)— Statutory  Jurlsdicttos  to  award  eustody  of  ohiid 

doss  not  Include  JurlsdloHon  to  grant  order  for  Ks  mslntsnanos. 

The  object  of  Domestic  Relations  Law,  §  70,  in  providing  that  the  court 
''may  award  the  charge  and  custody  of  such  child  to  dther  pa^rent,"  Is 
summarily  to  free  the  child  from  improper  restraint  and  give  its  custody 
elsewhere,  but  the  statute  does  not  authorise  an  order  for  maintenance 
and  support 

4.  Parsnt  and  child  ^=»3(l,  3)-pDuty  of  father  to  support  remains,  though  he  Is 

deprived  of  custody  on  account  of  his  misconduct 

The  duty  of  the  father  to  support  his  child  remains,  although  he  Is  de- 
prived of  its  custody  through  his  misconduct,  and  if  he  has  left  it  with- 
out support  he  may  be  proceeded  against  under  Code  Cr.  Proc.  {{  89^90@^ 
and  required  to  give  security  for  its  support 

5.  Parent  and  chlld'#B»3(l)*Fathsr  liable  for  necessaries,  apart  from  agree- 

ment between  the  parents. 

The  father^s  liability  for  necessaries  furnished  to  his  child  extends  to 
third  parties  and  to  the  wife,  and  this  liability  may  be  enforced,  apart . 
from  agreement  between  the  parents  for  support  and  maintenance. 

Kruse,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  Eiie  County. 

Original  application  for  writ  of  habeas  corpus  ott  the  relation  of 
Rose  Klee,  directed  against  Louis  Klee,  father  of  Eugene  L.  Klce,  for 
the  custody  and  maintenance  of  the  latter.  •  From  that  part  of  the 
order  directing  that  the  father  pay  $10  per  week  for  the  maintenance 
of  the  child,  he  appeals.    Order  reversed  in  part. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ. 

Waring  &  Waring,  of  Franklinville  (William  W.  Waring,  of  Frank- 
.  linville,  of  counsel),  for  appellant. 

Kent,  Cummings  &  Means,  of  Buffalo  (Ralph  S.  Kent,  of  Buffalo,  of 
counsel),  for  respondent. 

DAVIS,  J.  The  relator  is  living  separate  from  her  husband.  They 
have  entered  into  a  separation  agreement,  whereby  the  husband  made 
certain  provisions  for  the  support  of  his  wife  and  the  maintenance 
and  education  of  their  child,  Eugene  L.  Klee,  aged  9  years,  whose 
custody  v/as  given  to  the  mother.  The  father  took  the  child  from  a 
school  which  he  was  attending,  and'  kept  him  in  his  own  home  in  im- 
proper surroundings.  It  would  seem  that  he  has  discontinued  making 
payments  under  the  separation  agreement.  The  wife  obtained  a  writ 
of  habeas  corpus  to  recover  the  custody  of  the  child.  On  the  hear- 
ing she  was  awarded  his  custody,  and  the  court  in  its  order  directed 
the  father  to"  pay  $10  per  week  for  the  support,  education,  and  main- 
tenance of  said  child.  From  the  latter  part  of  the  order  the  appeal 
is  talfen.  .  , 

[1]  The  province  of  the  ancient  writ  of  habeas  corpus,  was  to  free 
the  petitioner  from  tmlawful  restraint  and  imprisonment  It  had 
no  purpose  to  punish  the  respondent,  or  ta  afford  redxess  to  the  petir 

^s»For  otta«r  cstM  a—  nmo  topio  M  KBY«MUUBBR  In  .sll  K«y-N«mber«l  DlgMti  A  Isdtttft 
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tiotier  for  the  restraint.    It  was  a  summary  remedy,  open  to  the  per- 
son detained. 

[2]  When,  as  early  as  1819,  the  writ  was  issued  to  obtain  the  cus- 
tody of  a  child,  it  was  granted  by  Chancellor  Kent,  who  observed  that — 
''the  object  of  the  court  was  to  r^ease  the  infant  f^om  all  improper  restraint^ 
and  no^  to  try,  in  this  summary  T?ay,  the  question  of  guardianship,  or  to  de- 
liver the  infant  over  to  the  custody  of  another;  that  the  course  and  practice 
of  the  courts  in  these  cases  was  only  to  deliver  the  party  ttom  illegal  re- 
straint, and,  if  competent  to  form  and  declare  an  election,  then  to  allow  the 
infant  to  go  where  she  pleased,  and,  if  the  infant  be  too  young  to  form  a 
judgment,  then  the  court  is  to  exercise  its  judgment  for  the  Infiint"  Matter 
of  Wollstonecraft,  4  Johna  Gh.  80. 

In  the  Revised  Statutes  of  1830,  part  2,  c.  8,  tit.  2  (2  R.  S.  148)  §  I 
et  seq.  the  writ  of  habeas  corpus  was  made  applicable  to  the  determina- 
tion of  the  custody  of  children,  where  a  husband  and  wife  were  living 
in  a  state  of  separation  without  being  divorced.  The  language  of  the 
act  is  not  materially  diiferent  from  that  found  in  section  70  of  the  pres- 
ent Domestic  Relations  Law  (Consol.  Laws,  c  14),  except  that  it  pro- 
vided only  that  the  wife,  if  an  inhabitant  of  this  state,  might  apply  to 
the  Supreme  Court  for  the  writ.  Evidently  the  legislators  thought  that 
the  superior  rights  of  the  husband,  as  then  recognized,  made  it  unnec- 
essary for  him  to  seek  any  aid  in  obtaining  the  custody  of  his  childreiu 

[3]  The  only  question  in  dispute  here  is  whether  the  court  at  Spe- 
cial Term  had  jurisdiction  to  compel  the  father,  from  whose  custody 
the. child  was  taken,  to  pay  a  fixed  stun  per  week  for  the  separate 
maintenance  and  education  of  the  child.  Neither  before  nor  since 
the  adoption  of  the  statute,  in  any  contested  case  of  record,  has  the 
court  assumed  jurisdiction  as  a  condition,  regulation,  or  restrictioti  in 
disposing  of  the  custody  of  children,  to  provide  in  the  order  for  their 
maintenance  and  support  out  of  the  property  of  the  parent  It  may 
be,  as  Lazansky,  J.,  says  in  People  ex  rel.  Prior  v.  Prior,  112  Misc. 
Rep.  208,  182  N.  Y.  Supp.  577,  that  some  courts  have  been  accustomed 
to  grant  such  orders  ex  parte  and  they  may  have  been  acquiesced  in, 
but  it  does  not  follow  that  the  court  had  jurisdiction.  The  failure  of 
the  courts  to  exercise  such  jurisdiction  during  a  period  of  more  than 
a  century  is  strong  evidence  that  it  does  not  exist. 

The  purpose  of  the  proceeding  has  not  been  materially  changed  by 
the  statute.  Its  object  is  still  by  prompt  and  stunmary  methods  to 
free  a  child  from  improper  restraint  and  custody,  and,  witfi  the  child's 
welfare  in  view,  to  give  its  custody  elsewhere.  An  extensive  inquiry 
is  rarely  required.  The  record  in  this  case  well  illustrates  that  fact 
So  far  as  it  appears,  no  evidence  was  taken  on  the  hearing.  If  the 
Legislature  had  at  any  time  desired  to  amplify  the  remedy,  and  ex- 
tend the  scope  of  the  proceeding  into  an  inquiry  regarding  the  main- 
tenance and  education  of  the  child  and  the  ability  of  the  parents  to 
make  such  provision  for  an  indefinite  period,  it  would  have  been  easy 
to  do  so  by  apt  language.  Such  clear  and  explicit  language  hsfe  been 
used  by  the  Legislature  providing  for  the  custody  of  children  and 
their  maintenance  and  education  in  statutes  regulating  matrimonial  ac- 
tions. See  Civil  Practice  Act,  §§  1140,  1155,  1164, 1170.  The  langxiage 
^sed  ia  section  70,  Domestic  Relations  Law,  iae 
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'The  court;  on  due  conaldenitlon,  may  award  the  diarge  and  custody  of 
audi  child  to  either  parait  for  such  time,  under  such  regulations  end  restric- 
tions and  with  such  prorisions  and  directions  as  the  case  may  require." 

I  do  not  understand  this  language  to  authorize  an  inquiry  in  such 
summary  manner  into  the  finandai  responsibility  of  the  parent  and 
the  making  of  an  order  for  maintenance  and  support  of  the  infant 
taken  from  his  custody.  Rather  I  understand  it  to  mean»  as  the  lan- 
guage implies,  the  nudcing  of  certain  regulations  and  restrictions  to 
keep  the  child  within  the  jurisdiction  of  Ae  court,  make  provision  for 
its  attendance  at  school  and  bein§  placed  amongst  moral  influences, 
and  perhaps  to  regulate  the  visitation  of  the  diild  by  the  other  parent 
under  certain  conditions.  All  this  would  be  within  the  natural  scope 
of  the  inquiry  undertaken.  To  take  up  the  subject  of  the  ability  of 
the  respective  parents  to  contribute  to  the  support  of  the  children 
would  lead  far  into  a  ¥nder  field,  where  witnesses  other  than  those 
having  knowledge  of  the  main  facts  would  need  to  be  called,  and  a  trial 
had  not  contemplated  when  the  party  sought  the  aid  of  this  summary 
\<rtit.    People  ex  rel.  Prior  v.  Prior,  supra. 

[4]  The  record  would  seem  to  indicate  that  the  mother  had  ample 
grounds  to  seek  a  remedy  and  obtain  provision  for  the  support  and 
maintenance  of  the  child  in  an  action  for  separation  or  divorce,  if  she 
so  desired.  If  she  does  not  care  to  bring  such  action,  she  is  not  rem- 
ediless. The  father's  duty  to  support  the  child  remains,  even  though 
he  is  deprived  of  his  custody  on  account  of  his  own  misconduct  or 
wrongdoing.  29  Cyc.  1612.  If  he  has  actually  abandoned  his  wife 
or  child  without  adequate  support,  or  left  them  in  danger  of  becoming 
a  burden  upon  the  public,  or  has  neglected  to  provide  for  them  in 
accordance  with  his  means,  he  is  a  disorderly  person,  who  may  be 
arrested  and  required  to  give  security  for  their  support  or  be  punished. 
Code  Crim.  Proc.  §§  899-903. 

[6]  It  appears  from  the  record  that  there  is  a  written  agreement 
between  the  parties  for  the  support  and  maintenance  of  this  child. 
This  may  be  enforced  by  action.  Apart  from  the  agreement,  the  fa- 
ther is  liable  for  any  necessaries  for  the  child,  which  may  be  recovered 
by  any  one  who  furnishes  them,  or  in  an  action  brought  by  the  wife 
herself  to  recover  any  sums  so  spent  or  for  an  indebtedness  so  incur- 
red. De  Brauwere  v.  De  Brauwere^  203  N,  Y.  460,  96  N.  E.  722,  38 
L.  R.  A.  (N.  S.)  508;  Haskell  v.  HaskeU,  201  App.  Div.  414,  194  N, 
Y.  Supp.  28.  For  the  reasons  stated,  I  think  the  portion  of  the  order 
appealed  from,  requiring  the  appellant  to  pay  to  the  respondent  $10  in 
each  and  every  week  for  the  support,  maintenance,  and  education  of 
the  child,  Eugene  L.  Klee,  was  unauthorized  for  want  of  jurisdiction, 
and  should  be  reversed. 

Order,  so  far  as  appealed  f rom^  reversed,  without  costs.  AU  concur, 
except 

KRUSE,  P.  J.  (dissenting).  Eugene  L.  Klee,  a  boy  9  years  old,  was 
brought  before  the  Special  Term  by  his  father  upon  a  writ  of  habeas 
corpus  issued  on  application  of  the  mother  under  the  provisions  of  sec- 
tion 70  of  the  Domestic  Relations  Law.  After  a  hearing  before  the 
court  the  custody  of  the  child  was  awarded  to  the  mother,  with  die  di« 
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rection  that  Ae  father  pay  to  the  mother,  for  the  support,  tnainteDance, 
and  education  of  the  child,  the  sum  of  $10  each  week  while  in  the  cus- 
tody of  flie  mother.  The  father  raises  no  question  about  the  custody 
of  the  child,  but  contends  that  the  court  was  without  authority  to  require 
him  to  pay  for  such  support,  maintenance,  and  education,  and  appeals 
from  the  part  of  the  order  making  such  directions. 

The  evidence,  if  any,  taken  before  the  court,  is  not  returned;  but, 
according  to  the  recital  in  the  order,  the  court  inquired  into  the  facts 
and  examined  the  parties  as  to  their  respective  contentions,  from 
which  it  appears  that  since  March,  1921,  the  father  and  mother,  who 
are  husband  and  wife,  have  been  living  in  a  state  of  separation;  that 
on  or  about  August  27,  1921,  they  agreed  to  articles  of  separation 
awarding  the  custody  of  the  child  to  the  mother,  the  father  agreeing 
to  pay  $60  a  month  to  the  mother  for  the  support  of  the  child  while 
the  child  was  in  her  custody.  The  child  was  placed  in  school,  and 
thereafter  taken  therefrom  by  the  father,  upon  a  premise  to  return 
the  child  within  a  week ;  but  he  failed  to  keep  his  promise  and  kept 
the  child  away  from  the  mother.  He  admitted  before  the  Special  Teiin 
that  he  was  living  in  open  adultery  with  a  woman  not  his  wife,  and 
that  he  had  the  child  with  him. 

It  further  appeared  that  the  mother  had  a  suitable  place  and  environ- 
ment to  bring  up  the  child,  and  that  $10  a  week  is  a  sufficient  sum  for 
that  purpose,  and  the  father  expressed  a  willingness  to  furnish  such 
support.  Thereupon  the  Special  Term  award^  the  custody  of  the 
child  to  the  mother,  with  a  direction  that  the  father  pay  such  sum 
weekly  to  the  mother  for  such  support,  maintenance,  and  education, 
as  before  stated. 

Section  70  of  the  Domestic  Relations  Law  reads  as  follows: 

"Baheas  Corpus  for  OhUd  Detained  by  Parent — A  husband  or  wife»  being 
nu  inhabitant  of  this  state,  living  in  a  state  of  separation,  without  being  di- 
vorced, who  has  a  minor  child,  may  apply  to  the  Supreme  Court  for  a  writ 
of  habeas  corpus  to  have  such  minor  child  brought  before  such  court;  and 
on  the  return  thereof,  the  court,  on  due  consideration,  may  award  the  cbarge 
nnd  cusrtody  of  such  child  to  either  parent  for  such  time,  under  such  regula- 
tions and  restrictions^  and  with  such  provisions  and  directions,  as  the  case 
may  require,  and  may  at  any  time  thereafter  vacate  or  modify  such  order.** 

I  am  of  opinion  that  this  section  is  broad  enough  to  authorize  the 
direction  requiring  the  father  to  support  the  child.  No  authoritative 
decision  has  been  called  to  our  attention,  nor  have  I  been  able  to  find 
any,  which  passes  upon  this  precise  question ;  but  I  think  that  the  pro- 
visions of  the  statute  which  authorize  the  court  to  award  the  custody 
'  of  a  child  to  either  parent  "under  such  regulations  and  restrictions, 
and  with  such  provisions  and  directions  as  the  case  may  require,"  au- 
thorize the  court  to  provide,  for  the  support  of  a  child  whose  cus- 
tody is  thus  disposed  of. 

The  order  should  be  affirmed,  with  $10  costs. 
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NEW  YORK  STATE  RYS.  V.  CITY  OF  ROCHESTER.     ROCHESTER,  U  & 

B.  R.  CORPORATION  v.  SAME.     ROCHESTER  &  S.  R. 

CO.,  tnc,  V.  SAME. 

(Supreme  Ctourt,  Special  Term,  Monroe  County.    June  7,  1922.) 

(QylXahMB  Inf  the  Cauri.) 

1.  StTMt  rellroa#i«s»24(l)-Clty't  oosmit  to  m«  of  otroot  rallwiyby  tatonrtea 

otrt  anothoiizod. 

A  temporary  Injunction  will  be  granted  enjoining  a  dty  from  enforcing 
an  ordinance  requiring  the  consent  of  the  local  authorities  to  the  con- 
tinuing use  of  the  tracks  of  a  street  railway  by  interurban  and  suburban 
cars  operating  under  a  traffic  agreement  with  the  company. 

2.  9troot  raliroaili  49b>78— Rogolatloo  of  woight  of  latorarima  oart  aot  witbio 

dtyo  polloo  powor. 

A  temporary  injunction  will  be  granted  to  enjoin  a  city  from  enforcing 
an  ordinance  regulating,  under  the  guise  of  its  police  power*  the  weight 
and  character  of  wheels  of  interurban  and  suburban  cars  using  the  right 
of  way  of  a  street  railway  under  a  traffic  agreement  with  the  latter. 

3.  iRjaaoCioa  «=»l36(2)~ToBiporary  inlaaotloB  iraatod  to  oajoia  oify  fron  oa- 

forolao  ontiaaaoo  iatorferlno  with  ooatiaaino  use  of  streoto  by  Interurbaa 
and  oubarban  dara  bavlng  trafllo  regulations  with  street  oar  company,  except 
where  clear  public  necessity  requires  Interference. 

A  temporary  injunction  will  be  granted  to  enjoin  a  city  f^m  enforcing 
an  ordinance  interfering,  under  the  gulae  of  Its  police  power,  with  the 
continuing  uae  of  its  public  streets  by  interurban  and  suburban  cars 
having  traffic  regulations  with  a  street  car  company,  except  where  a  dear 
public  necessity  requires  such  interference. 

4.  Iniunotlon  ^=> 1 37 (4)— Temporary  injunction  granted,  on]olaing  dty  from  en- 

forolng  ordiaanoe  of  doabtfnt  validity,  where  sorloas  laooavonUaee  may  result. 
A  temporary  injunctton  will  be  granted,  enjoining  a  dty  f r<HB  enforcing 
an  ordinance,  the  validity  of  which  is  doubtful,  prohibiting  the  continuing 
use  of  interurban  and  suburban  cars,  where  serious  inconvenience  to  the 
traveling  public  and  serious  damage  to  the  business  interests  of  the  dty 
may  otherwise  result. 

(Additiaiua  ByUabuB  hv  Editorial  Staff.) 

5.  Street  railroads  «s»73— Charter  authorizing  city  to  regulate  "operation  and 

speed"  held  not  to  authorize  ordinance  regulating  weight  of.  Interurban  ears. 
Rochester  City  Charter,  ff  86,  86,  authorizing  the  dty  to  regulate  the 
'^operation  and  speed"  of  railroads  in  the  streets  of  the  dty,  did  not  em- 
power the  dty  to  pass  an  ordinance  regulating  the  weight  and  character 
of  the  wheds  of  interurban  and  suburban  cars  using  the  right  of  way  cC 
a  street  railway  under  a  traffic  agreement  with  the  railway. 

Actions  by  the  New  York  State  Railways,  by  the  Rochester,  Lock- 
port  &  Buffalo  Railroad  Corporation,  and  by  the  Rochester  &  Syracuse 
Railroad  Company,  Inc.,  respectively,  against  the  City  of  Rochester. 
On  motion  by  plaintiffs  for  a  temporary  injunction  restraining  the 
enforcement  of  an  ordinance  relating  to  interurban  and  suburban  cars. 
Motion  granted. 

Harris,  beach,  Harris  &  Matson,  of  Rochester,  for  New  York  State 
Rys.  (Rochester  &  Sodus  Division,  Rochester  &  Eastern  Division),  and 
Rochester,  L.  &  B.  R.  Corporation. 

Hiscock,  Doheny,  Williams  &  Cowie,  of  Syracuse,  for  Rochester  & 
S.  R.  Co.,  Inc. 

Charles  L.  Pierce,  Corp.  Cotmsel,  of  Rochester,  for  city  of  Rochester. 

^SdFor  other  caaes  see  eaane  topic  ft  KBY-NUMBER  In  all  Key-Numbered  Dlgeete  ft  Indexes 
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RODENBECK,  J.  [1]  The  ordinance  challenged  in  this  action 
seeks  to  make  the  operation  of  interurban  and  suburban  cars  depend 
upon  two  things,  over  neither  of  which  the  city  has  any  jurisdiction. 
It  makes  their  operation  in  the  city  streets  dependent  upon  the  consent 
of  the  commissioner  of  pubUc  safety.  It  prohibits  the  operation  of  cars 
above  a  certain  weight  and  with  other  than  specified  wheels,  except  with 
his  permission  (sections  1  and  2),  and  then  prohibits  the  (^ration  of 
all  such  cars  without  his  consent  (section  3).  It  is  not  a  mere  rerouting 
of  the  cars  that  is  sought  by  the  ordnance.  The  evident  purpose  of  the 
ordinance,  borne  out  by  the  permits  heretofore  given  under  it,  is  to  ex- 
clude them  from  the  city  streets,  and  to  compel  them  to  transfer  tiieir 
passengers  at  tiie  outskirts  of  the  city.  If  the  change  in  weight  and 
wheels  were  made,  there  is  no  assurance  that  consent  to  operate  in  the 
city  streets  would  then  be  given,  and  there  is  no  evidence  that,  if  the 
changes  were  made,  the  cars  could  be  c^erated  outside  the  city  with 
the  speed  necessary  to  reasonable  requirements  of  transportation. 

So  far  as  freight  and  express  cars  arc  concerned,  they  are  subject  to 
ordinances  of  the  city  under  the  franchise  of  the  street  railway  (Ordi- 
nance Feb.  26,  1907,  §  7),  which  binds  the  interurban  and  suburban 
cars.  The  city  has  no  such  authority  with  reference  to  the  right  to 
operate  only  with  its  consent  as  the  ordinance  assumes.  The  operation 
of  these  cars  on  the  right  of  way  of  the  street  railway  cannot  be  made 
dependent  upon  the  consent  of  the  city.  No  such  consent  has  been  re- 
quired in  the  past,  juid  none  is  now  imposed  by  law.  The  cars  have 
been  operating  for  two  decades  under  traffic  agreements  with  the  street 
railway,  recognized  in  the  service  at  cost  agreement  ratified  by  legisla- 
tive act.  Article  11,  §§  4,  5.  Under  this  agreement  the  modification  of 
this  consent  has  for  the  time  being  been  vested  in  the  commissioner  of 
railroads.  The  companies  are  not  violating  any  law,  rule,  or  regulation 
in  their  present  method  of  operation,  so  far  as  the  papers  show.  There 
is  no  provision  in  the  charter  or  other  statutes  which  changes  the  rule 
heretofore  existing,  under  which  all  that  was  required  for  interurban 
and  suburban  cars  to  operate  on  the  right  of  way  of  the  street  railway 
was  the  consent  of  that  company.  Laws  1839,  c.  218;  Laws  1890,  c. 
565,  §  78;  Laws  1910,  c.  481,  §  148  (Consol.  Laws,  c.  49);  IngersoU  v. 
Nassau  Electric  R.  Co.,  157  N.  Y.  453,  52  N.  E.  545,  43  L.  R.  A.  236. 
However  unfair  this  rule  may  seem,  it  is  nevertheless  the  law  applica- 
ble to  this  case  and  is  controlling.  The  efforts  of  the  city,  however  laud- 
able, to  place  the  interurban  and  suburban  cars  operating  in  tiie  city 
under  its  control,  are  nevertheless  futile  for  lack  of  power  to  accom- 
plish that  purpose. 

[2,  5]  The  ordinance  is  also  vulnerable,  in  that  it  encroaches  on  the 
jurisdiction  of  the  Public  Service  Commission.  This  is  a  general  com- 
mission, having  jurisdiction  of  the  "construction,  mainteiMice,  equip- 
ment, terminal  facilities  and  operation"  of  the  railways  of  the  state. 
Consol.  Laws.  c.  48;  Laws  1910,  c.  480  [Public  Service  Commissions 
Law] ;  People  ex  rel.  New  York,  N.  H.  &  H.  R.  Co.  v.  Willcox,  200 
N.  Y.  423,  94  N.  E.  212 ;  City  of  Troy  v.  United  Traction  Co.,  202  N. 
Y.  333,  95  N.  E.  759.  The  oridinance  provides  the  weight  of  kiterurban 
and  suburban  cars  and  the  size  of  their  wheel  flanges  and  tread.    This 
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is  a  matter  which  rdates  to  the  operation  of  these  cars  in  the  city  streets 
and  is  a  subject  for  the  consideration  of  the  Public  Service  Commis- 
sion and  not  the  city  authorities.  The  city  cannot  encroach  upon  tlte 
functions  of  the  Public  Service  Commission  under  the  guise  of  regulat- 
ing the  use  of  the  streets  of  the  dty.  If  the  cars  are  too  heavy,  or  too 
long,  or  the  wheel  flax^^es  or  treads  are  unsuited  to  the  use  of  the  exist- 
ing street  railway  tracks  and  switches,  jthat  is  a  matter  for  the  consid- 
eration of  the  Public  Service  Conuoission,  and  not  the  city  authorities. 
In  matters  of  this  nature,  and  others  affecting  the  operation  of  the  in- 
terurban  and  suburban  cars,  the  general  character  of  their  right  of  way 
outside  the  dty  must  be  considered. 

The  authority  of  the  common  council  under  die  charter  to  enact  ordi- 
nances is  limited  to  such  as  are  not  inconsistent  with  law  (Rochester 
City  Charter,  §  85)  and  the  authority  to  regulate  the  ^'operation  and 
speed"  of  railroads  in  the  streets  of  the  dty  (Laws  1907,  c.  755,  §  86) 
was  not  designed  to  contravene  the  general  policy  of  the  state,  and 
single  out  this  dty  for  an  exception.  If  the  power  exists  under  this 
section  of  the  charter  to  regulate  the  wdgfat  of  these  cars  and  the  char- 
acter of  thdr  wheels,  it  must  extend  to  other  similar  nutters  and  to  the 
street  and  steam  railroads  operating  through  the  dty,  as  this  section 
extends  to  the  "locomotives,  engines  and  cars  upon  steam,  electric  and 
street  surface  railways"  operating  "upon  and  over  public  streets." 
Rochester  City  Charter,  %  86.  The  Legislature  did  not  intend  by  this 
language  to  substitute  the  common  coundl  for  the  Public  Service  Com- 
mission in  matters  concerning  operation  which  comes  within  the  juris- 
diction of  the  commission,  and  permit  the  common  council  to  prescribe 
the  weight  of  locomotive  engines  and  cars,  and  the  size  and  thickness 
of  the  flanges,  and  the  width  of  the  tread  of  thdr  wheds,  on  the  ground 
of  public  safety  or  for  any  other  reason. 

[3]  There  is  no  such  compelling  situation  with  respect  to  the  use  of 
the  tracks  of  tiie  street  railway  by  interurban  and  suburban  cars  as  to 
justify  the  dty  authorities  in  imposing  conditions,  by  way  of  reduction 
in  weight  of  cars  and  changes  in  wheels,  which  make  the  use  of  the 
tracks  by  interurban  and  suburban  cars  as  to  a  large  part  of  their  equip- 
ment prohibitory.  The  dty  has  not  lost  its  police  power  to  protect  the 
public  safety  by  virtue  of  the  passage  of  the  Public  Service  Commission 
Law,  and  the  city  authorities  are  to  be  commended  fori  their  zeal  in 
the  publfc  interest ;  but  it  has  been  deprived  of  its  authority  to  regulate 
the  construction,  maintenance,  and  equipment  of  terminal  facilities  and 
operation  of  street  railways,  and  the  use  of  their  tracks  by  interurban 
and  suburban  cars,  so  far  as  the  Le^slature  has  vested  this  authority  in 
the  Public  Service  Commission.  People  ex  rel.  New  York,  N.  H.  & 
H.  R.  Co.  V.  Willcox,  200  N.  Y.  423,  94  N.  E.  212;  City  of  Troy  v. 
United  Traction  Co.,  202  N.  Y.  333,  95  N.  E.  759. 

There  is,  however,  a  residuum  of  power  still  in  the  dty  over  its  pub- 
lic streets,  so  far  as  the  street  railway  and  its  licensees  are  concerned, 
and  in  a  proper  case  that  power  may  be  exercised  to  protect  the  people 
of  the  city  in  the  use  of  tiie  streets  of  the  city.  The  street  and  inter- 
urban and  suburban  cars  have  not  an  exclusive  and  dominating  use  of 
the  streets  of  the  city,  and  in  a  proper  case  are  subject  to  munidpal 
195N.Y.S.— 60 
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control  through  its  police  power  to  protect  the  public  safety.  Where 
an  emergency  arises,  justifying  the  exercise  of  the  police  power,  the 
city  is  not  obliged  to  await  the  action  of  the  Public  Service  Commis- 
sion or  that  of  the  courts  and  the  delays  incident  to  appeals.  But  the 
situation  must  be  a  real  and  substantial  one  to  warrant  the  drastic  ap- 
plication of  th<i  police  power  of  the  city  in  the  interest  of  public  safely, 
and  when  exercised,  or  when  its  exercise  is  threatened,  it  may  be  chal- 
lenged as  unnecessary  under  the  circumstances  of  the  case. 

A  single  serious  accident  in  a  series  of  years  is  not  a  sufficient  ex- 
cuse to  impose  conditions  looking  to  the  exclusion  of  interurban  and 
suburban  cars  from  the  city.  A  series  of  accidents  whidi  have  no 
substantial  relation  to  the  conditions  and  terms  imposed  by  an  ordi- 
nance afford  no  justification  for  such  regulations.  Defective  tracks 
and  switches, '  due  to  inattention  of  the  street  railway  in  the  past, 
which  has  given  consent  to  the  interurban  and  suburban  cars  to  use 
their  right  of  way,  suggests  the  replacement  and  repair  of  tracks  and 
switches  as  speedily  as  possible,  which  the  commissioner  of  railroads 
may  be  relied  upon  to  accomplish,  rather  than  a  prohibition  of  their 
use  by  the  interurban  and  suburban  cars.  The  condition  of  the  right 
of  way,  if  sufficient  in  this  instance  to  warrant  the  passage  of  the  or- 
dinance on  the  ground  that  it  is  not  safe  for  use  by  the  interurban 
and  suburban  cars,  suggests  that  it  may  be  equally  dangerous  for  use 
by  the  street  railway.  Accidents  in  the  use  of  the  tracks  and  switch- 
es, due  to  their  condition,  common  to  both  the  street  and  interurban 
and  suburban  cars,  are  no  ground  for  singling  out  the  latter  for  ex- 
clusion. 

If  the  street  railway  has  the  right  to  operate  on  tracks  and  switches 
that  need  replacement  or  repair,  the  interurban  cars,  by  virtue  of 
their  traffic  regulations  with  the  street  railway,  have  an  equal  right; 
but  both  are  subject  to  the  exercise  of  the  police  power  of  the  city  to 
protect  the  public  in  a  proper  case.  The  city  is  not  prostrate  to  pro- 
tect the  use  of  its  streets  because  the  Legislature  has  vested  certain 
authority  in  the  Public  Service  Commission,  but  the  conditions  must 
be  apparent  and  here  they  do  not  exist.  There  have  been  no  serious 
accidents,  due  to  the  size  of  cars  and  character  of  wheels  which  the 
ordinance  seeks  to  remedy.  Those  accidents  that  have  been  referred 
to  relate  to  defects  in  rails  or  switches,  for  the  condition  of  which  the 
street  railway  is  responsible,  which  suggest  their  own  remedy,  or  are 
almost  wholly  due  to  causes  which  are  not  peculiar  to  interurban  and 
suburban  cars.  If  there  are  defects  in  the  tracks,  curves,  and  switches 
which  cause  accidents  and  delays  in  their  use,  the  responsibility  for 
remedying  them  is  on  the  street  railway,  which  has  given  its  consent 
to  the  interurban  and  suburban  cars  to  use  the  right  of  way.  The  ex- 
clusion of  interurban  and  suburban  cars  from  the  city  because  of  acci- 
dents alone,  if  valid,  would  operate  to  exclude  street  cars  and  automo- 
biles, both  of  which  are  the  cause  of  far  more  numerous  accidents. 

[4]  There  are  certain  practical  considerations  that  may  be  taken  into 
account  on  a  motion  of  this  character,  which  seeks  to  enjoin  the  tempo- 
rary enforcement  of  an  ordinance  concerning  the  validity  of  which  a  se- 
rious question  exists.    The  interurban  and  suburban  traffic  to  and  from 
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the  city  is  an  important  factor  to  the  city  and  its  business  interests, 
and  should  not  be  thoughtlessly  disturbed.  The  practical  considera- 
tion of  municipal  interests  should  operate  to  deter  any  interference 
with  transportation  to  and  from  the  city,  except  for  the  most  cogent 
reasons.  It  would  be  a  serious  inconvenience,  sufficient  to  divert  some 
traffic  in  other  directions,  if  interurban  and  suburban  passengers  were 
required  to  change  cars  at  the  outskirts  of  the  city«  The  inconveni- 
ence to  the  city  of  present  operations  relates  chiefly  to  Main  street 
and  to  other  streets  in  the  center  of  the  city ;  but  this  inconvenience 
would  be  increased,  rather  than  diminished,  if  shuttle  cars  were  used 
to  carry  passengers  from  stations  at  the  outskirts  of  the  city  to  cen- 
tral points.  If  shuttle  cars  were  not  used,  the  present  schedule  of 
city  cars  would  not  be  sufficient,  and  could  not  be  maintained,  and 
there  would  be  an  added  inconvenience,  not  only  to  patrons  of  the  in- 
terurban and  suburban  cars  for  delays  in  transferring,  but  to  local 
passengers' from  irregularity  in  schedules  of  city  cars.  If  all 'the  in- 
terurbem  and  suburban  cars  were  changed  to  conform  to  the  weight 
and  si2e  of  tread  and  flange  called  for  by  the  ordinance,  the  present 
situation  would  be  substantially  duplicated,  so  far  as  congestion  on 
city  streets  is  concerned.  There  would  be  just  as  many  cars,  with  so 
little  difference  in  size  and  weight  as  to  make  the  results  not  worth 
the  effort.  The  only  effect  of  the  chainges  would  be  the  increased 
expense  to  the  interurban  and  suburban  companies  of  changing  their 
cars  to  comply  with  the  ordinance. 

The  inconvenience  of  transfers  would  affect  the  traffic  into  the  city, 
and  to  some  extent  would  interfere  with  the  business  interests  of  the 
city.  A  comparatively  sUght  inconvenience  will  sometimes  determine 
the  route  of  travel,  and  drive  business  from  one  merchant  to  another,  or 
from  one  community  to  another.  The  considerations  which  attract 
trade  to  this  merchant  or  to  that  place  contain  uncertain  elements,  that 
are  not  always  easy  to  tabulate  and  foresee.  The  balance  of  trade  is  a 
delicate  one,  both  as  between  commtmities  and  merchants,  and  should 
not  be  disturbed  without  sufficient  reason.  The  trade  of  a  particular 
merchant  may  be  seriously  affected  by  a  rerouting  of  city  cars,  and 
likewise  may  the  patronage  of  a  city  be  diverted  by  the  inconvenience 
in  reaching  the  city.  A  continuous  car  service  also  encourages  sub- 
urbsm  residence  of  people  of  moderate  means,  and  thereby  adds  to 
the  development,  prestige,  and  growth  of  the  city.  The  develop- 
ment of  suburban  life  is  one  of  the  striking  features  of  modem  mu- 
nicipal growth,  due  to  improved  and  increased  means  of  transporta- 
tion. This  development  should  not  he  checked,  by  compelling  the 
suburban  residents  to  transfer  at  the  outskirts  of  the  city,  with  the 
delays  and  often  with  the  stress  of  the  weather  incident  thereto. 

These  observations  are  supported  by  the  experience  of  other  cities 
of  the  siee  of  Rochester,  which  it  is  allied  in  the  complaint,  and  not 
denied,  uniformly  permit  and  encourage  the  use  of  their  streets  by 
interurt)an  and  suburban  cars.  A  remedy  for  the  congestion  of  traf- 
fic and  for  accidents  in  streets  used  by  the  interurban  and  suburban 
cars  is  the  obvious  one  of  making  the  rails,  curves,  and  switches  safe 
for  the  use  of  the  interurban  and  suburban  cars,  imposing  and  en- 
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forcing  reasonable  regulations  as  to  the  use  of  the  streets  by  all  ve- 
hicles, keeping  in  repair  streets  that  will  relieve  traffic  on  congested 
streets,  and  paving  with  suitable  material  streets  now  covered  with 
worn-out  or  antiquated  pavements,  which  are  avoided  by  traffic. 

The  injunction  is  continued  pending  the  trial  of  the  action,  when 
all  the  facts  may  be  more  fully  and  clearly  brought  out,  on  the  ground 
that  no  consent  of  the  city  is  necessary  to  the  operation  of  the  inter- 
urban  and  suburban  cars  on  the  right  of  way  of  the  street  railway, 
and  the  requirement  of  the  ordinance  in  this  respect  is  inoperative; 
that  the  weight  and  character  of  wheels  of  the  cars  is  a  matter  of 
<:q)eration,  which  comes  within  the  jurisdiction  of  the  Public  Service 
Commission,  and  not  that  of  the  city;  that  there  is  no  emergency 
requiring  the  exclusion  of  the  cars,  pending  the  trial,  tmder  Ae  ex- 
ercise of  the  police  power  of  the  city,  in  the  interest  of  public  safe- 
ty; and  that  the  exclusion  of  the  cars  pending  the  trial  will  produce 
serious  inconvenience  to  the  traveling  public,  and  may  cause  substan- 
tial damage  to  the  business  interests  of  the  city. 

Motion  granted,  continuing  the  injunction  in  all  cases,  with  $10 
costs  in  each  case  to  abide  the  event.    So  ordered. 


ai9  Misc.  Bep.  189) 

POWLOWSKI  et  al.  v.  MOHAWK  GOLF  CLUB. 

(Supreme  Court,  Trial  Term,  Schenectady  Ctounty.     June  30,  1922.) 

1.  Easements  ^=:> 1 7  (4)— Purchaser  has  right  of  access  to  lot  \n  platted  sabdivl- 

slon,  and  cannot  be  Interfered  with  by  obstroctlon  of  streets. 

Where  a  tract  of  land  Is  divided  Into  lots,  with  Intersecting  streets, 
and  ownes*  v<iell8  the  lots  with  reference  to  such  streets,  a  purchaser  of  a 
lot  cannot  be  deprived  of  his  right  of  access  to  the  lot  by  any  obstrue- 
tlon  of  the  streets,  regardless  of  whether  the  streets  shown  on  the  plat 
had  been  accepted  by  the  dty,  or  had  become  public  streets  or  hl^ways ; 
the  purchaser  having  a  private  easement  over  the  so*calIed  streets. 

2.  Easements  ^S958(l)— PunDbaser  of  lot  held  not  o^tlttod  to  roftraln  obstrio- 

tlon  of  street  shown  on  plat,  where  obstruotlon  did  not  Interfere  with  aooess 
to  lot. 

Where  a  tract  of  land  was  divided  Into  lots,  with  Intersecting  streets,  a 
purchaser  of  a  lot  Was  not  entitled  to  an  Injunction  restraln&g  the  ob- 
struction of  a  street  shown  on  the  plat  with  respect  to  whldti  pnvcbaser 
bought  lot,  where  obstruction  thereof  did  not  Interfere  with  the  pur^dias- 
er's  access  to  property. 

3.  Easements  ^s»r— Deed  held  to  convey  to  grantee  of  lot  a  fee  In  streets  shows 

on  plan,  In  common  with  purchasers  of  other  lots. 

Deed  conveying  lot,  "together  with  the  fee^  In  so  far  as  we  have  the 
right  so  to  convey,  of  all  the  streets  and  ways  shown  on  plan,  tn  common 
with  the  owners  of  the  other  lots  shown  on  said  plan,  subject  to  the  right 
of  all  of  the  lot  owners  to  make  the  customary  use  of  said  streets  and 
ways,**  held  to  convey  to  grantee  a  fee  In  common  with  purchasers  of 
other  lots  of  all  the  streets  shown  on  the  plan. 

4.  Injunction  ^s>l3— Eqnity  will  not  enjoin  obstruotioa  ef  streets  at  InstaBoo  of 

one  whose  only  benefit  would  bo  the  gratlfloatlon  of  a  oaprioloiis  whtm. 

Purchaser  of  lot  by  deed  giving  him  a  fee  In  common  with  purchasers 
of  other  lots  In  the  streets  shown  on  plan  Jield  not  entitled  to  Injunction 
restraining  purchaser  of  other  lots  from  inclosing  16ts  by  a  fence,  there- 
by bbstructing  some  streets,  where  obstruction  did  not  Interfere  with 

^8»FoT  otli«r  casaa  see  same  topic  A  KBT-NUMBBR  in  all  Key-Numberefl  DlgiBets  a  bidezai 
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grantee's  aceees  to  his  lot  and  did  not  damage  grantee,  ainoe  in  audi  caae 
the  grantee  would  not  benefit  by  the  enforcement  of  bis  legal  right  beyond 
the  gratification  of  a  capricious  whim. 

Actkm  for  an  injunction  by  Ignacy  Powlowski  and  another  against 
the  Mohawk  Golf  Club.    Motion  denied 

Abram  Lifset,  of  Schenectady  (Andrew  J.  Nellis,  of  Albany,  of 
counsel),  for  plaintiffs. 

Walter  Briggs  and  Cyrus  W.  Briggs,  both  oi  Schenectady,  for  de- 
fendant. 

ANGELL,  J.  Plaintiffs  bring  this  action  for  an  injunction  re- 
straining defendant  from  maintaining  a  wire  fence,  which  it  has  con- 
structed across  and  over  Islesboro  street.  Defendant  asserts  that  it 
has  bought  the  property  lying  easterly  of  the  fence,  and  that  the  fence 
is  lawfully  maintained  as  a  line  fence  between  its  property  and  that 
of  the  plaintiffs  and  others.  The  facts  have  been  stipulated  by  the 
parties  and  are  substantially  as  follows : 

In  April,  1919,  one  Everett  C.  Wells  plotted  into  lots  and  streets 
a  tract  of  land  owned  by  him  in  the  town  of  Niskayuna,  Schenectady 
county.  The  tract  thus  plotted  was  entitled  "Reservoir  Park,  Sec- 
tion Two,'*  on  a  map  thereof  filed  in  Schenectady  county  clerk's  office  ' 
May  2,  1919.  Thereafter,  by  deed  recorded  July  16,  1919,  plaintiffs 
became  the  owners  of  lots  numbered  354,  355,  and  356  on  the  map, 
situate  on  the  southerly  side  of  Islesboro  street,  as  thus  laid  out 

TTie  defendant  is  a  corporation  organized  under  the  Membership 
Corporations  Law  for  the  advancement  of  golf  and  other  sports  and 
for  the  promotion  of  social  intercourse  among  its  members.  For  a 
number  of  years  prior  to  1919,  and  at  the  commencement  of  this  ac- 
tion, defendant  was  and  still  is  the  owner  of  about  170  acres,  situate 
easterly  and  southerly  of  and  immediately  adjacent  to  the  Wells  de- 
velopment, and  wholly  used  for  the  purposes  mentioned. 

On  July  24,  1919,  in  furtherance  solely  of  such  purposes,  the  de- 
fendant became  and  ever  since  has  been  the  owner  in  tee  of  all  that 
portion  of  said  Reservoir  Park  lying  westerly  and  northerly  of  and 
abutting  its  property  above  mentioned,  comprising  about  15  acres. 
Its  westerly  boundary  is  a  straight  line  running  northeasterly  from 
the  southwesteily  comer  of  lot  248  to  the  northwesterly  comer  of 
lot  442,  as  ddineated  on  the  map  referred  to. 

About  April  21,  1921,  the  defendant  constmcted  and  still  main- 
tains a  5-foot  iron  fence  along  that  portion  of  its  westerly  line  be- 
tween the  northwesterly  comer  of  lot  231  and  the  northwesterly  cor- 
ner of  lot  442  aforesaid,  extending  from  the  northeasterly  comer  of 
the  Schenectady  Reservoir  property  to  the  private  lands  of  one  Bene- 
dict. This  fence  crosses  Islesboro  street  at  a  point  about  275  feet 
easterly  of  the  premises  owned,  and  for  some  time  prior  to  the  com- 
menceoient  of  this  action  occupied,  by  the  plaintiffs  as  a  dwelling 
place.  The  fence  shuts  off  the  easterly  portions  of  Islesboro  and  two 
other  parallel  streets  from  the  westerly  portions  thereof.  It  also  shuts 
off  three  other  streets  designated  on  the  map  which  run  {MracticaUy 
at  right  angles  to  Islesboro  street. 
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The  premises  so  acquired  by  the  defendant  in  July,  1919,  are  bound- 
ed northerly  entirely  by  private  lands,  and  for  nearly  one-half  the 
length  of  their  westerly  boundary  by  lands  belonging  to  the  city  of 
Schenectady  and  permanently  appropriated  for  use  as  a  storage  reser- 
voir for  the  city  water  supply.  On  the  easterly  and  southerly  sides 
the  tract  adjoins  defendant's  other  property.  There  are  no  pdbHc 
highways  or  thoroughfares  on  either  said  private  lands  or  city  reser- 
voir property. 

A  public  highway  known  as  Van  Antwerp  road  runs  through  said 
subdivision,  and  is  available  to  plaintiffs  and  other  purchasers  of  prop- 
erty therein.  This  road  is  on  an  average  about  375  feet  distant  west- 
erly from  said  fence,  and  about  176  feet  from  the  westerly  line  of 
plaintiffs'  premises.  All  of  the  streets  laid  out  on  the  map  opened 
directly,  or  by  means  of  other  streets  there  laid  out,  on  Van  Antwerp 
road,  which  is  and  has  been  the  only  public  highway  available  to  the 
lots  on  the  easterly  side  thereof.  Plaintiffs  have  open  and  easy  ac- 
cess to  this  road,  without  passing  over  any  part  of  defendant's  parcel 
of  15  acres. 

The  streets  and  portions  of  streets  fenced  off  by  defendant  do  not 
connect  with  any  public  highway,  except  Van  Antwerp  road.  Nei- 
ther the  plaintiffs  nor  any  other  owners  of  lots  designated  on  the  map 
can,  or  prior  to  the  building  of  defendant's  fence  could,  reach  any 
public  highway  except  by  traveling  westerly  or  northerly  from  their 
lots  to  Van  Antwerp  road.  Free  passage  to  and  from  that  road  from 
all  the  lots  westerly  of  the  fence  has  been  in  no  wise  interfered  with 
by  its  erection.  No  portion  of  Reservoir  Park  lying  easterly  of  the 
fence  (the  tract  now  owned  by  defendant)  has  ever  been  used  by  the 
public,  or  by  the  plaintiffs,  as  roads  or  streets  for  purposes  of  ingress 
or  egress  to  and  from  the  property  of  the  plaintiffs  or  otherwise. 

Pkintiffs  do  not  allege  that  they  have  suffered  any  actual  damage 
because  of  the  construction  of  the  fence  and  their  consequent  dep- 
rivation of  the  use  of  the  streets  easterly  thereof.  The  questicxis  to 
be  determined  are :  Is  defendant  within  its  rights  in  constructing  and 
maintaining  the  fence?  and  are  plaintiffs  entitled  to  have  it  removed? 

Plaintiffs'  deed,  in  its  recital  of  the  premises  conveyed,  expressly 
referred  to  the  map  and  made  it  the  basis  of  the  description  of  the 
property.    The  concluding  clause  of  the  description  reads: 

'Together  with  the  fee,  in  so  far  as  we  hare  the  right  so  to  convey  the 
same,  of  all  the  streets  and  ways  shown  on  said  plan,  in  common  with  the 
owners  of  the  other  lots  shown  on  said  plan,  subject  to  the  right  of  aU  of  the 
lot  owners  to  make  the  cnstomary  use  of  said  streets  and  ways.** 

[1]  Where  a  person  purchases  lots  in  a  tract  laid  out  and  jdotted 
as  this  one  was,  his  right  of  access  to  his  property  cannot  be  inter- 
fered with  by  any  obstruction  of  the  streets.  Thus  in  Lord  v.  Atkins, 
138  N.  Y.  184,  33  N,  E.  1035,  the  court  says: 

"It  is  well  settled  that,  when  the  owner  of  land  lays  it  out  into  distinct  lots, 
with  intersecting  streets  or  avenues,  and  sells  the  lots  with  reference  to  such 
streets,  his  grantees  or  successors  cannot  afterwards  be  deprived  of  the  bene- 
fit of  having  such  streets  kept  open.  When,  in  such  a  case,  a  lot  is  sold  bound- 
ed by  a  street,  the  punHiaser  and  his  grantees  have' an  easement  in  the  street 
for  the  purposes  of  access,  which  is  a  property  right.*' 
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It  does  not  matter  that  the*  streets  plotted  on  the  tract  were  not 
accepted  by  the  city  and  had  not  become  public  streets  or  highways. 
Weeks  v.  New  York  W.  &  B.  Ry.  Co.,  207  N.  Y.  190,  100  N.  E.  719; 
Bissell  V.  New  York  Cent.  R.  Co.,  23  N.  Y.  61.  A  purchaser  of  a 
lot  in  such  a  tract  has  a  private  easement  over  such  so-called  streets, 
and  has  a  right  to  a  street  open  at  both  ends  as  it  appeared  on  the 
map,  and  may  compel  the  opening  thereof  as  a  means  of  access  to  his 
premises.  Taylor  v.  Hopper,  62  N.  Y.  649;  Haight  v.  Littlcfield,  147 
N.  Y.  338.  41  N.  E.  696. 

[2]  It  is  apparent,  however,  in  this  case,  that  the  fencing  off  of  a 
portion  of  Islesboro  street  does  not  obstruct  in  any  way  plaintiffs' 
access  to  their  property.  Van  Antwerp  road  is  less  than  200  feet 
westerly  f jom  plaintiffs'  lots.  To  go  in  the  other  direction,  easterly 
on  Islesboro  street,  would  lead  only  to  streets  laid  out  on  the  map 
from  which  there  is  no  access  to  any  other  public  highway.  There* 
fore  there  would  be  nothing  in  the  facts  of  this  case  to  prevent  de- 
fendattt  irom  fencing  off  its  tract,  if  the  deed  of  the  plaintiffs  had 
been  in  the  usual  form,  with  a  reference  to  the  map  of  the  property. 
In  such  case  plaintiffs  would  have  had  an  easement  in  such  streets 
as  were  necessary  for  access  to  their  lots  from  the  public  highway. 
Their  rights  in  the  streets  would  have  ended  there. 

[3]  Plaintiffs'  grantor,  who  laid  out  the  property,  was  not  con- 
•  tent  with  this  kind  of  a  conveyance,  but,  perhaps  with  the  idea  of 
making  his  offerings  more  attractive,  concluded  his  description  of  the 
lots  with  the  paragraph  above  quoted.  In  view  of  this  grant  in  the 
final  paragraph,  it  does  not  seem  to  me  that  it  can  successfully  be 
contended  that  plaintiffs  had  no  rights  whatever  in  the  streets  which 
bounded  the  lots  subsequently  pvu-chased  by  defendant  which  com- 
prise the  IS-acre  parcel  which  it  subsequently  fenced. 

Defendant  contends  that  this  conveyance  gave  plaintiffs  no  more 
than  it  would  if  the  concluding  paragraph  in  the  description  above 

3 noted  had  been  omitted.  I  cannot  so  conclude.  The  language  is 
efinite  and  certain.  Its  clear  purport  cannot  be  disregarded.  When 
there  was  granted  to  plaintiffs,  in  common  with  others,  the  fee  of  all 
the  streets  shown  on  the  plan,  a  property  right  was  conveyed  and 
became  vested  in  them.  Such  a  right  cannot  be  taken  away  without 
process  of  law  by  a  ruling  or  determination  of  a  court,  even  if  the 
right  has  but  a  nuisance  value. 

The  cases  cited  by  defendant,  principal  among  which  are  Reis  v. 
City  of  New  York,  188  N.  Y.  58,  80  N.  E.  573,  and  Matter  of  Mayor 
of  City  of  N.  Y.  (In  re  East  178th  St.  in  City  of  New  York)  188  N. 
Y.  581,  80  N.  E.  1109,  do  not  support  its  contention.  They  turn  up- 
oa  what  is  a  reasonable  access  to  lots  in  somewhat  similar  plots.  They 
do  not  determine  or  intimate  that  specific  language  such  as  was  used . 
in  plaintiffs'  conveyance  may  be  held  to  have  no  effect. 

[4]  Assuming  the  legal  rights  of  the  parties  to  be  as  thus  Indicated, 
It  does  not  necessarily  follow  that  plaintiffs  are  entitled  to  an  injunc- 
tion. They  do  not  claim  that  they  have  been  damaged  or  are  being 
damaged  in  any  way  by  the  maintenance  of  the  fence  by  defendant. 
It  is  urged,  however,  that  their  property  may  be  injured  some  tiine  in 
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the  future.  While  the  situation  remains  substantially  as  at  present, 
it  is  difficult  to  perceive  how  this  can  be.  If  the  fence  across  Isles- 
boro  street  were  taken  away,  it  would  only  enable  plaintiffs  to  go  up- 
on that  street  to  defendant's  private  property.  No  access  to  any  public 
highway  could  be  obtained.  No  right  of  any  kind  could  be  gained, 
except  one  to  wander  about  the  strip  60  feet  wide  laid  out  in  streets 
and  included  in  the  15  acres  purchased  by  defendant.  This  privilege 
or  right  is  a  naked  one,  carrying  with  it  no  possibility  of  beneficial 
use  or  enjoyment. 

On  the  other  hand,  to  enjoin  defendant  from  maintaining  the  fence 
would  render  this  15  acres  valueless  for  its  uses.  It  maintains  a  golf 
club  and  grounds  for  the  recreation  of  its  members  and  the  enhance- 
ment of  their  physical  well-being.  Its  membership  consists^  of  several 
hundred  residents  of  Schenectady  and  surrounding  territory.  The 
purposes  for  which  defendant  exists  are  universally  recognized  as 
salutary.  To  destroy  its  opporttmities  to  use  the  15  acres  will  not 
only  cause  it  financial  loss,  but  will  seriously  interfere  witih  the  ob- 
jects of  its  organization  and  maintenance. 

Plaintiffs  seek  to  bring  this  injury  upon  defendant  for  the  sake  of 
the  enforcement  of  a  legal  right  from  which  they  can  receive  no  ben- 
efit beyond  the  gratification  of  a  capricious  whim.  Equity  does  not 
lend  its  aid  to  such  an  enterprise.  The  principle  applicable  is  stated 
by  Judge  Collin  in  McCann  v.  Chasm  Power  Co.,  211  N.  Y.  301,  105  • 
N.  E.  416,  as  follows : 

"The  ownership  of  property  will  be  protected  unlesB  there  are  other  con- 
siderations which  forbid,  as  inequitable,  the  remedy  of  the  prohibitive  or 
mandatory  injunction.  A  court  of  equity  can  never  be  Justified  in  mftfeiTig 
an  inequitable  decree.  If  the  protection  of  a  legal  right  even  would  do  a  plain- 
tiff but  comparatively  little  good  and  would  produce  great  public  or  private 
hardship,  equity  will  withhold  its  discreet  and  beneficent  hand  and  remit  the 
plaintiff  to  his  legal  rights  and  remedies." 

In  that  case  plaintiff  sought  to  enjoin  defendants  from  the  main- 
tenance of  a  dam  which  set  back  the  water  over  a  portion  of  the 
Chateaugay  river  owned  by  the  plaintiffs,  so  that  the  entire  fall  of 
the  river  on  plaintiffs'  property  was  destroyed.  But  plaintiffs  were 
making  no  use  of  the  fall,  and  sho>yed  no  damage.    The  court  said : 

"The  plaintiffs  as  riparian  owners  had  the  strict  legal  rl^t  to  have  the 
natural  fall  in  the  river — that  is,  the  difference  of  level  between  the  surface 
where  the  river  first  touches  their  land  and  the  surface  where  it  leaves  it— 
UD interfered  with.  The  defendant,  in  raising  the  water  through  the  420  feet 
by  the  dam  and  thus  destroying  that  difference  of  level  committed  a  tres- 
pass upon  the  lands  of  the  plaintiffs.  *  *  *  It  is  a  general  rale  that,  whoi 
one  without  right  attempts  to  appropriate  the  real  property  of  another  by 
acts  or  results  which  will  create  an  easement  or  ripen  into  a  permanent  righ^ 
a  court  of  equity  will  compel  the  trespasser  to  undo  as  far  as  possible  what 
he  has  wrongfully  done.  This  rule,  however,  is  not  rigid,  ^ere  are  many 
'  authorities  declaring  and  applying  exceptions  to  it" 

This  case,  like  the  one  there  under  consideration,  is  one  coming 
within  the  exceptions  to  the  general  rule.  The  same  doctrine  was 
applied  in  O'Reilly  v.  New  York  Elev.  R.Co.,  148  N.  Y.  347,  42  N. 
E.  1063,  31  L.  R.  A.  407,  where  defendant  appropriated  easements 
of  light,  air,  and  access  belonging  to  the  plaintiff,  and  an  injunction 
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was  sought.    The  court  in  reviewing  various  cases  said  (148  N.  Y. 
onpage  354,  42  N.  E.  1064,  31  L.  R.  A.  407): 

'Suitable  rdief  hf  way  of  inJnnctloA  in  cases  of  trespanr  may  often  de- 
pend for  its  award  upon  tbe  nature  of  tHe  particular  case.  In  soch  cases  the 
court  most  look  into  tbem  to  see  if  a  strong  case  of  actual  and  irreparable 
mischief  is  presented  and  if  tbe  drcnmstaiiceB  Justify  equitable  interference." 

The  principle  is  likewise  stated  in  22  Cyc.  782,  thus : 

"When  the  injunction  wiU  cause  great  injury  to  defendant  and  will  confer 
no  benefit  or  very  little  benefit  in  comparison  upon  the  complainant,  it  is 
within  the  discretion  of  the  court  to  refuse  the  ai^cation." 

That,  it  seems  ta  me,  is  the  situation  here.  An  injunction  will 
cause  great  injury  to  defendant.  It  will  confer  no  benefit  upon  jJain- 
tiffs.  Equity  should  not  extend  the  sanction  of  its  remedies  to  such 
complainants. 

Plaintiffs  are  entitled  to  recover  six  cents  damages.  New  York  Rub- 
ber Co.  V.  Rothery,  132  N.  Y.  293,  30  N.  E.  841,  28  Am.  St.  Rep.  575. 
The  injunction  asked  for  is  denied,  but  without  prejudice  to  the  right 
of  the  plaintiffs  to  bring  such  action  as  they  may  hereafter  be  advised, 
based  upon  facts  not  inconsistent  with  those  herein  adjudged,  for  such 
relief  as  they  may  be  advised,  on  account  of  any  injury  to  their  prop- 
erty hereafter  occurring,  or  plaintiffs  may  at  any  time  apply  at  the 
foot  of  the  judgment  herein,  upon  showing  substantial  injury  from 
any  cause  to  them  hereafter  occurring,  for  an  injunction  substantially 
as  asked  for  in  the  present  action,  or  as  the  court  may  direct.  This 
provision  regarding  the  judgment  is  in  accordance  with  the  authority 
of  McCann  v.  Chasm  Power  Co.  and  O'Reilly  v.  New  York  Elev.  R. 
Co.,  supra. 
Judgment  accordingly. 


(202  App.  Wt.  652) 

,^^^  COOK  et  al.  v.  MURLIN  ef  at. 

(Supreme  Court,  AppeUate  Divislcm,  Fourtli  Department    June  30, 1922.) 

1.  CovMants  ^s>49— RMtrtotlOM  !■  d604  shoald  bo  limited,  where  lanouaoe  1$ 
amliisueut. 

Where  the  language  of  restrictive  covenants  is  ambiguous,  that  oon- 
atruction  should  be  adopted  which  limits  the  restrictions,  to  the  end  that 
owners  of  property  may  enjoy  free  and  unrestricted  use  thereof. 

Z  Covenante  «=s>49— Parties'  Intentloa  In  restrlctivo  coveaanta  should  be  carried 
oat.  If  possible. 

In  interpreting  restrictive  covenants,  tli%  parties'  intention  should  be 
carried  out,  if  poesiUe. 

S^  Covenants  ^=973— ModMoatlon  by  aoreement  of  restrictions  on  lots  held  to 
permit  oonstruotlon  of  driveway. 

Where  one  whose  deed  to  a  tract  of  land  contained  a  restriction,  among 
others,  limiting  the  use  to  ordinary  residence  purposes,  conveyed  lots  to 
plaintiffs  on  substantially  the  same  restrictions»  and  other  lots  to  O.,  with 
additional  restrictions  concerning  driveways,  and  subsequently  aU  the 
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parties  made  an  agreement  modifying  the  restrictions,  and  providing  that 
as  to  one  of  0/s  lots  the  restrictions  should  be  canceled,  and  it  should  be 
subject  only  to  the  restrictions  contained  in  the  grantor's  deed,  O.  held 
entitled  to  use  such  lot  for  any  purpose  not  inconsistent  with  residen- 
tial purposes,  and  to  construct  a  driveway  leading  to  othar  lots  in 
the  rear. 

4.  Estoppel  ^=»92(2)— Party  reoeiving  beneflts  of  agraement  modifylag  roatric* 

tive  covenants  cannot  deprive  another  owner  of  benefits  thereby  given  her. 

Where  plaintiffs,  owning  lots  subject  to  restrictions,  entered  into  an 
agreement  with  the  grantor  and  another  lot  owner,  modifying  the  restric- 
tions, and  received  the  benefits  of  the  modification  of  the  restrictions 
with  reference  to  their  own  lots,  they  cannot  deny  to  such  other  owner  the 
rights  and  benefits  thereby  granted  her. 

5.  Covenants  ^s>4a— Acceptance  of  deeds  with  maps  showing  oontomplated  drive- 

way across  aiQolning  lots  on  record  heid  a  practical  construction  of  reotrie- 
tive  covenants  as  permitting  such  driveway. 

Grantees,  who  accepted  deeds  to  lots  in  a  tract  the  use  of  which  was 
restricted  to  residence  purposes,  with  a  map,  shbwing  on  its  face  that  a 
driveway  across  adjacent  lots  to  reach  lands  in  the  rear  of  such  tract  was 
contemplated,  a  matter  of  public  record,  were  chargeable  with  Icnowledge 
of  its  contents,  so  as  to  justify  the  conclusion  that  they  construed  the  re- 
strictive covenants  in  their  deeds  as  permitting  a  driveway  over  such 
adjacent  lot  to  the  owner^s  adjoining  property  in  the  rear  thereof. 

6.  Injunction  ^=»23^U8e  of  driveway  not  enjoined  where  groat  injostloo  would 

result,  without  corresponding  benefit  to  plaintiffs. 

The  use  of  a  driveway  from  a  street  over  a  lot  to  the  owner's  adjoining 
property  in  the  rear  will  not  be  enjoined,  where  to  do  so  would  result 
in  a  great  injustice  to  him,  without  any  corresi)onding  benefit  to  plain- 
tiffs. 

Appeal  from  Supreme  Court,  Monroe  County. 

Suit  by  Edward  J.  Cook  and  another  against  John  R.  Murlin  and 
another.  From  a  judgment  for  plaintiffs,  restraining  defendants  from 
using  a  private  driveway  across  a  lot  owned  by  them,  defendants  ap- 
peal.   Reversed,  and  complaint  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  DAVIS,  and 
SEARS,  JJ.  ^^ 

Carnahan,  Jameson  &  Pierce,  of  Rochester  (George  A.  Carhahan,  of 
Rochester,  of  counsel),  for  appellants.  » 

Harris,  Bpach,  Harris  &  Matson,  of  Rochester  (Paul  Folger,  of 
Rochester,  of  counsel),  for  respondents. 


CLARK,  J.  Plaintiffs  own  lots  Nos.  9  and  10  in  the  Gqlfside  Acres 
tract,  so  called,  in  the  town  of  Brighton,  Monroe  county,  N.  Y.  De- 
fendants own  lots  Nos.  7  ^d  8  in  said  tract,  adjoining  plaintiffs'  lots 
on  the  north  and  east,  and  they  also  own  a  considerate  tract  of  land 
easterly  of  the  above-named  lots.  Formerly  defendants  had  no  outlet 
from  their  lands,  excepting  to  go  in  an  easterly  and  northerly  direc- 
tion to  Kelly  road  and  across  the  double-track  trolley  line  of  the  Roch- 
ester &  Eastern  Railroad.  They  opened  a  private  driveway  over  a  por- 
tion of  the  north  side  of  their  lot  No.  8,  which  would  furiiish  an  outlet 
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from  their  tract  of  land  lying  north  and  east  of  plaintiffs'  lots  (Con- 
necting their  property  vdth  £tst  avenue.  Plaintiffs,  who  own  lots  9 
and  10,  immediately  soutti  of  defendants'  lot  No.  8,  object  to  the  use 
of  this  driveway,  and  by  the  judgment  appealed  from  defendants  have 
been  restrained  from  further  using  it. 

On  the  2d  day  of  January,  1913,  the  Country  Club  of  Rochester 
ccmveved  to  one  De  Ridder  a  triangular  parcel  of  land,  which  was 
bounded  on- the  west  by  East  avenue  and  on  the  east  by  the  Kelly  road, 
which  contained  several  acres.  This  deed  contained  a  number  of  re- 
strictive covenants,  which  were  stated  to  run  with  the  land.  Among 
these  covenants  was  one  to  the  effect  that  the  premises  conveyed  were 
to  be  used  "for  the  ordinary  and  usual  residence  purposes  only."  An- 
other covenant  was :  "No  lots  to  be  laid  out  upon  East  avenue  having  a 
frontage  thereon  of  less  than  100  feet."  Another  covenant  contained 
in  said  deed  provided  that  these  restrictions  should  continue  for  2S 
years  from  May  27,  1912,  and  the  grantee  was  bound  to  insert  like 
restrictions  in  subsequent  (leeds  from  him  of  the  whole  or  any  part  of 
these  premises. 

Six  days  after  De  Ridder  bought  this  property  from  the  Country 
Club,  he  sold  and  conveyed  to  Charles  Stem  and  Edward  P.  Reed,  to 
each  an  undivided  one-third  of  the  above-described  lands,  making  De 
Ridder,  Stem,  and  Reed  the  owners  of  the  entire  tract.  In  July,  1912, 
they  made  and  filed  in  the  Monroe  county  clerk's  office  a  map  of  this 
territory,  which  they  called  the  "Golfside  Acrps"  tract,  and  on  that 
map  a  driveway  was  indicated,  called  the  "Golfside  Parkway,"  being  a 
street  66  feet  wide  and  extending  from  East  avenue  through  the  prop- 
erty acquired  from  the  Country  Club  to  the  Kelly  road. 

On  the  1st  day  of  Febmary,  1913,  De  Ridder,  Stem,  and  Reed,  and 
their  wives,  by  deed,  conveyed  to  plaintiff  Edward  J.  Cook  lot  No.  9  of 
this  Golf  si(ie  Acres  tract,  and  the  deed  was  recorded  in  Monroe  county ' 
clerk's  office  February  26,  1913.  The  lot  thus  conveyed  fronts  195 
feet  on  East  avenue,  and  the  deed  contained  several  restrictions,  among 
them  being  one  to  the  effect  that  the  premises  conveyed-  Got  9)  "shall 
be  used  for  residence  purposes  only  and  only  one  dwelling  shall  be 
erected  upon  the  front  half  of  the  lot."  On  the  1st  day  of  February, 
1913,  De  Ridder,  Stern,  and  Reed,,  and  their  wives,  conveyed  to  Mary 
H.  R.  Cook  lot  No.  10  in  the  Golf  side  Acres  tract,  and  in  tfiat  deed  the 
"Golfside  Parkway,"  or  street,  is  specifically  referred  to  as  one  of  the 
boundaries  of  said  lot  No.  10.  This  lot  fronts  195  feet  on  East  avenue, 
and  305.9  feet  on  "Golfside  Parkway,"  as  shown  on  the  map  of  Golf- 
side  Acres  tract.  This  deed  to  Mrs.  Cook  contained  the  same  restric- 
tions as  the  deed  of  lot  No.  9  to  E.  J.  Cook. 

On  the  28th  day  of  April,  1913,  De  Ridder,  Stem,  and  Reed,  and 
their  wives,  by  deed  duly  recorded,  conveyed  to  Charlotte  R.  Otis 
lot  No.  8  of  the  Golfside  Acres  tract.  This  deed  contained  certain  re- 
strictive covenants,  but  they  differed  from  those  in  the  deed  from  the 
Country  Club  to  De  Ridder.  These  restrictions  in  the  deed  conveying 
lot  No.  8  to  Mrs.  Otis  provided  that  no  building  or  other  stmcture 
should  be  Erected  or  be  upon  said  premises,  that  the  prenrises  should  not 
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be  used  at  any  time  in  whole  or  in  part  for  the  purpose  of  ingress  or 
egress  of  animals  or  vehicles,  and  that  the  grantee  would  suitably  grade 
said  premises,  and  seed  and  maintain  them  as  a  lawn.  On  the  same 
date  De  Ridder,  Stem,  and  Reed,  and  their  wives,  conveyed  to  Char- 
lotte R.  Otis  lot  No.  7  in  the  Golf  side  Acres  tract,  and  the  deed  con* 
tained  several  restrictive  covenants,  among  them  being  one  that  the 
lot  thus  conveyed  should  be  used  for  residence  purposes  only,  and  only 
one  dwelling  should  be  erected  upon  the  front  half  of  the  lot.  Fur- 
ther restrictions  in  said  deed  prohibited  the  sale  of  liquors  on  the  prem- 
ises, and  provided  that  dl  dealings  erected  should  be  of  the  sii^le 
family  type,  that  no  stable  or  garage  should  be  erected  or  maintained 
for  other  than  private  use,  and  finally  it  provided  as  follows : 

"(6)  No  driveway  shall  be  maintained  npon  said  premises  nearer  than  fiTe 
feet  to  the  side  lot  lines,  nor  shall  It  extend  to  and  serve  more  than  three 
residences  upon  property  in  the  rear  of  said  lot  owned  by  the  party  of  the 
second  part  on  August  8, 1012." 

The  property  referred  to  as  being  owned  by  Mrs.  Otis  in  the  rear 
of  lot  No.  7  was  a  parcel  of  land  lying  immediately  north  of  the 
Golf  side  Acres  tract,  and  consisted  of  about  11  acres.  This  parcel  had 
no  frontage  on  East  avenue,  and  no  direct  means  of  access  thereto. 
After  Mrs.  Otis  (who  was  defendants*  immediate  predecessor  in  title) 
purchased  this  U-acre  tract,  July  9,  1908,  she  erected  a  residence 
thereon,  and  occupied  it  as  such  down  to  the  time  she  sold  the  tract 
to  defendants  in  Septernber,  1919.  When  Mrs.  Otis  purchased  the  11- 
acre  tract  lying  immediately  north  of  the  Golfside  Acres  tract,  there 
was  no  means  of  access  thereto  from  a  public  highway  excepting 
over  a  driveway  leading  from  these  premises  to  the  Kelly  road,  ^nd 
which  involved  crossing  a  double-track  trolley  line.  This  was,  of 
course,  inconvenient,  and  to  some  extent  dangerous,  and  it  was  of  the 
utmost  importance  to  Mrs.  Otis,  and  her  successors  in  title,  to  have 
some  means  of  reaching  East  avenue  irom  her  11-acre  tract,  and  it  was 
undoubtedly  with  that  end  in  view  that  she  purchased  lots  7  and  8  of 
the  Golfside  Acres  tract  on  the  28th  day  of  April,  1913, 

On  the  14th  day  of  December,  1916,  De  Ridder,  Stem,  and  Reed, 
and  their  wives,  as  one  party,  and  the  plaintiffs  Edward  J.  Cook  and 
Mary  H.  R.  Cook,  as  another  party,  and  said  Charlotte  R.  Otis,  as  a 
third  party,  being  the  only  persons  having  title  to  any  of  the  premises 
contained  in  the  Golfside  Acres  tract,  or  the  .11-acre  parcel  lying  im- 
mediately north  of  it,  entered  into  a  written  agreement  which  was  re- 
corded in  Monroe  county  clerk's  office.  That  agreement^  recited  among 
other  things,  that  lots  8,  9,  and  10  of  the  Golfside  Acres  tract  were 
subject  to  the  covenants  and  restrictions  in  a  deed  from  the  Country 
Club  of  Rochester  to  Oliver  De  Ridder,  which  deed  was  recorded  in 
Monroe  county  clerk's  office  in  Book  904  of  Deeds,  at  page  467,  and 
that  lot  No.  8  of  said  tract,  owned  by  Mrs.  Otis,  was  subject  to  fur- 
ther covenants  and  restrictions,  which  have  heretofore  been  specifically 
pointed  out. 

This  agreement  further  recited  that  the  parties  desired  to  modify 
said  covenants  and  restrictions  in  the  deed  of  lot  8,  and  in  deeds  o£ 
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other  lots  to  the  parties,  so  that  the  restrictive  covenants  should  be  uni- 
form, and  apply  with  equal  force  and  effect  to  lots  8,  9,  10,  11,  12,  and 
13  of  said  Golf  side  Acres  tract.  It  was  therefore  mutually  agreed  be- 
tween the  parties  owning  all  these  several  lots  and  parcels  of,  land 
that  all  the  covenants  and  restrictions  relating  to  said  lot  8  contained 
in  the  deed  thereof  from  De  Ridder  and  others  to  Charlotte  R.  Otis, 
were  released,  canceled,  and  discharged,  and  that  lots  8,  9,  10,  U,  12, 
and  13  of  said  tract  should,  except  as  subsequently  modified,  be  sub- 
ject to  restrictions  and  conditions  contained  in  the  original  deed  from 
the  Country  Club  of  Rochester  to  De  Ridder  for  the  term  therein  speci- 
fied, and  it  also  contained  further  restrictive  covenants  covering  these 
several  lots,  which  provided  that  they  should  be  used  for  residence 
purposes  only,  and  only  one  dwelling  should  be  erected  upon  the  front 
half  of  such  lots  thus  formed,  and  which  dwellings  should  be  and  re- 
main of  the  single  family  type.  It  was  also  further  provided  in  said 
agreement  that  as  to  lots  9  and  10  (now  owned  by  plaintiffs)  the  orig- 
inal Country  Club  restrictions  should  be  modified,  so  as  to  allow  a 
subdivision  of  each  of  said  lots  9  and  10  into  two  lots  of  substantially 
the  same  size,  with  a  frontage  of  not  less  than  97^  feet  on  East  av- 
enue. 

On  the  27th  day  of  September,  1919,  by  deed  recorded  in  the  Monroe 
county  clerk's  office  October  9,  1919,  Charlotte  R.  Otis  conveyed  to 
these  defendants  all  of  said  U-acre  tract  adjoining  the  Golf  side  Acres 
tract  on  the  north,  and  also  lot  No.  8  of  said  tract,  which  extended 
to  East  Avenue.  The  deed  to  defendants  provided  that  it  was  made 
subject  to  the  exceptions,  reservations,  conditions,  and  restrictions  up- 
on said  premises  contained  in  a  deed  of  the  same  from  E.  P.  Reed 
and  others  to  Charlotte  R.  Otis,  as  modified  by  the  agreement  of  De- 
cember 14,  1916.  After  defendants  obtained  their  deed,  and  in  No- 
vember, 1919,  they  made  and  filed  in  the  Monroe  county  clerk's  office 
a  subdivision  map  of  their  11-acre  tract,  which  they  named  '^Small- 
wood,"  and  that  map  indicates  the  "Oaklane  Driveway"  extending 
around  the  U-acre  tract,  and  it  also  showed  a  road,  marked  'Tri- 
vate  Drive,"  extending  from  East  avenue  across  the  northeriy  por- 
tion of  lot  No.  8  of  the  Golfside  Acres  tract  to  the  "Oaklane  Drive- 
way" of  the  "Smallwood"  tract.  In  1921  defendants  caused  this  indi- 
cated private  drive  to  be  improved  as  a  roadway  14  feet  wide,  with 
a  4-foot  shoulder  on  each  side,  and  defendants  subsequently  sold  four 
lots  of  the  "Smallwood"  tract,  wUch  had  been  carved  out  of  the 
11-acre  parcel  above  referred  to,  and  by  their  deeds  conveying 
said  lands  they  granted  to  the  purchasers  an  easement  to  go  over  this 
I»rivate  drive  to  reach  East  avenue,  and  it  has  been  used  by  such  pur- 
chasers as  a  means  of  ingress  to  axid  egress  from  their  premises  for 
vehicles  and  other  purposes  in  reaching  East  avenue. 

Plaintiffs,  owning  the  vacant  lots  9  and  10  of  the  Golfside  Acres 
tract,  thereupon  began  this  action  to  restrain  the  use  of  this  so-called 
private  drive  on  lot  8,  on  the  theory  that  its  use  as  such  to  reach  the 
"Smallwood"  tract  from  East  avenue  is  in  violation  of  the  restrictive 
Covenants  in  the  deeds  heretofore  mentioned,  which  provide,  among 
other  things,  that  these  lots  were  to  be  used  for  residence  purposes 
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only.  The  learned  referee  has  hdd  that  plaintiffs  were  entitled  to  the 
relief  they  seek  to  the  extent  of  restraining  the*  further  use  of  this 
driveway  on  lot  No.  8  as  a  means  of  ingress  to  and  egress  from  the 
"Smallwood"'  tract. 

The  question  to  be  determined  here  is  whether  or  not  the  cM-iginal 
County  Club  restrictions  apply,  in  view  of  the  modifications  as  pointed 
out  in  the  instrument  executed  by  De  Ridder  and  his  associates,  the 
plaintiffs,  and  Mrs.  Otis,  defendants'  predecessor  in  title,  on  the  14th 
day  of  December,  1916.  The  language  of  the  original  restrictive  cove- 
nants in  the  Country  Club  deed  to  De  Ridder,  and  also  the  language 
in  the  modification  agreement  of  December  14,  1916,  is  more  or  less 
ambiguous ;  but  it  seems  to  me  that  the  practical  interpretation  placed 
on  the  transaction  by  the  parties  shows  that  it  was  their  intention  to 
modify  the  original  restrictions  as  to  lots  9  and  10,  owned  by  plain- 
tiffs, so  that  these  lots  could  be  subdivided,  giving  plaintiffs  four  lots 
fronting  on  East  avenue,  instead  of  two,  as  provided  in  the  original 
Country  Club  restrictions,  and  furnishing  defendants'  predecessor  in 
title  (Mrs.  Otis)  a  means  of  reaching  East  avenue  from  her  11-acrc 
tract,  now  called  "Smallwood,**  by  way  of  the  private  drive  as  now 
constructed  on  the  north  side  of  lot  8,  which  she  then  owned. 

[1]  Where  the  language  of  restrictive  covenants  is  ambiguous,  the 
construction  should  be  adopted  which  limits  restrictions,  to  the  end 
that  owners  of  property  may  enjoy  its  free  and  unrestricted  use. 
Schoonmaker  v.  Hcckscher,  171  App.  Div.  148,  157  N.  Y.  Supp.  75; 
Kjerner  v.  Hayhurst,  193  App.  Div.  908,  183  N.  Y.  Supp.  636;  South 
Church  V.  Madison  Ave.  Bldg.  Co.,  Inc.,  163  App.  Div.  359,  148  N: 
Y.  Supp.  519,  affirmed  Minister,  etc.,  Reformed  Protestant  Dutch 
Church,  Garden  St.,  in  City  of  New  York,  v.  Madison  Ave.  Bldg.  Co., 
214  N.  Y.  268,  108  N.  E.  4+4,  L.  R.  A.  1915F,  651.  In  the  last  case 
there  was  a  restrictive  covenant  in  the  deed,  which  provided  that  nei- 
ther the  grantees  nor  their  heirs  or  assigns  would  erect  or  cause  to 
be  erected  upon  any  of  the  lots  sold  to  them — 

''any  building  or  erection  other  than  brick  or  stone  dwelling  houses  of  at  least 
two  stories  in  height,  and  with  the  ordinary  yard  appurtenances  to  dwelling 
houses  and  except  churches  and  stables  at  brick  or  stone  for  private  dweU- 
ings." 

Plaintiff  in  that  case  contracted  to  sell  the  property  to  defendant's 
assignor.  When  the  parties  met  to  close  the  transaction,  defendant  re- 
fused to  complete  it,  on  the  ground  that  the  above  restriction  would 
prevent  the  construction  of  an  apartment  house  on  the  property,  and 
that,  inasmuch  as  the  conveyance  would  be  subject  to  the  restrictive 
covenant  above  referred  to,  the  title  would  be  unmarketable.  In  told- 
ing  that  the  restriction  did  not  apply,  the  court  said  : 

"A  restrictive  covenant  Is  to  be  construed  strictly  against  the  grantor; 
^  ^  ^  that  the  erection  of  an  apartment  house  does  not  violate  a  covenant 
forbidding  the  erection  of  anything  except  dweUlng  houses  is  no  longer  an 
open  question  in  this  court  at  least" 

In  Holt  V.  Fleischman,  75  App.  Div.  593,  78  N.  Y.  Supp.  647,  it  wa^ 
held  that  a  covenant  to  erect  upon  a  lot  conveyed  "a  first-class  dwell- 
ing house"  would  not  be  violated  by  the  erection  of  an  apartment  house. 
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and  that  case  was  followed  in  Bates  v.  Logeling,  137  App.  Div.  578, 
122  N.  Y.  Supp.  251. 

[2, 3]  In  interpreting  restrictive  covenants,  the  intention  ol  the  par- 
ties should  be  carried  out,  if  that  is  possible.  Clark  v.  Devoe,  124  N. 
Y.  120,  26  N.  E.  275,  21  Am.  St.  Rep.  652;  Kitching  v.  Btown,  180 
N.  Y.  427,  73  N.  E;  241,  70  L.  R.  A.  742.  Following  these  author- 
ities,  I  am  of  the  opinion  that  the  learned  referee  has  overlooked  the 
intention  of  the  parties  when  they  made  the  modification  agreement  of 
December  14,  1916.  He  has  held  to  the  rule  of  excluding  all  uses  of 
this  property  which  are  not  strictly  for  residence  purposes,  whereas 
1  believe  it  was  the  intention  of  the  parties,  after  t6e  modification 
agreement  was  made,  to  have  the  lots  used  for  all  purposes  which  were 
not  inconsistent  with  residential  purposes.  This  driveway  is  along  the 
north  line  of  lot  No.  8,  a  distance  of  257  feet,  and  it  would  serve  as  a 
driveway  to  any  garage  that  might  be  built  on  that  lot. 

When  the  modification  agreement  was  made,  defendants'  grantor, 
Mrs.  Otis,  owned  the  11  acres  adjoining  the  Golf  side  Acres  tract  on 
the  north,  and  she  had  erected  a  house  on  said  tract  and  was  occupying 
it.  She  had  no  means  of  reaching  East  avenue  from  this  property. 
Her  only  outlet  was  in  the  other  direction  to  the  Kelly  road  over  a 
double-track  railroad-  She  naturally  wanted  an  outlet  from  her  prop- 
erty by  way  of  East  avenue.  When  De  Ridder,  Stem,  and  Reed  con- 
veyed to  Mrs.  Otis  lot  No.  7,  containing  a  restriction  that  it  should 
be  used  for  residence  purposes  only,  and  also  provided  that  no  drive- 
way should  be  maintained  on  the  premises  nearer  than  5  feet  to  the 
side  lot  lines,  nor  that  it  should  serve  more  than  three  residences  on 
the  property  in  the  rear  of  said  lot  (meaning  the  ll^acre  tract),  then 
owned  by  Mrs.  Otis,  defendants'  immediate  predecessor  in  title,  it  seems 
to  me  clear  that  the  parties  intended  that  the  restriction  to  residence 
purposes  did  not  prohibit  the  building  of  a  driveway  to  reach  such  res- 
idences. Indeed,  a  driveway  was  contemplated,  for  it  is  distinctly  re- 
ferred to  in  that  deed. 

Under  the  terms  of  plaintiffs'  deeds  of  lots  9  and  10,  they  could  not 
be  subdivided  because  the  Country  Club  covenants  prohibited  lots  less 
than  100  feet  fronting  East  avenue.  By  entering  into  the  agreement 
of  December  14,  1916,  defendants'  predecessor  in  title,  Mrs.  Otis, 
owning  lot  No.  8,  consented  that  plaintiffs  might  subdivide  their  lots. 
Likewise  by  the  same  instrument  plaintiffs  consented  that  the  special 
restrictive  covenants  contained  in  Mrs.  Otis'  deed  of  lot  8,  which  pro- 
hibited, among  other  things,  ingress  to  and  egress  from  her  property 
on  the  north  over  lot  8,  should  be  eliminated.  That  meant,  if  it  meant 
anything,  that  the  restriction  prohibiting  her  reaching  the  11-acre  tract 
from  East  avenue  over  lot  8  was  removed,  and  the  circumstances  jus- 
tify the  inference  that,  when  that  restriction  was  removed  by  agree- 
ment of  the  parties,  there  was  an  implied  agreement  that  she  and  her 
successors  in  title  could  construct  a  driveway  over  lot  8  for  the  pur- 
poses of  ^ress  and  ingress,  which  theretofore  had  been  specifically 
prohibited. 

[4,  5]  Plaintiffs  have  enjoyed,  and  are  now  enjoying,  the  benefits  of 
the  removal  of  the  restriction  with  reference  to  their  lots  9  and  10,  and 
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now  they  scdc  to  deprive  Mrs.  Otis,  who  was  a  party  with  them  to 
the  modification  agreement,  and  her  successors,  of  the  rights  and  bene- 
fits they  granted  to  her  by  the  same  instrument.  I  do  not  think  they 
should  be  permitted  to  do  it.  When  this  agreement  was  made,  the 
Golf  side  Acres  map  was  on  file,  and  all  deeds  had  been  made  with  ref- 
erence to  it.  The  map  showed  the  Golf  side  Parkway  as  a  street  con- 
necting Bast  avenue  with  the  Kelly  road.  Plaintiffs  accepted  tbeu; 
deeds  with  that  map  a  public  record,  and  they  are  chargeable  with 
knowledge  of  what  it  contained,  and  it  showed  upon  its  face  that  a 
driveway  to  reach  these  lands  in  the  rear  of  the  Golfside  Acres  tract 
was  contemplated  by  all  parties,  and  when  plaintiffs  took  their  deeds, 
with  lot  10  bounded  on  one  side  by  this  Golfside  Parkway  street  or 
driveway,  their  acts  would  justify  the  conclusion  that  there  was  a  prac- 
tical construction  on  their  part  of  the  restrictive  covenants  contained 
in  these  deeds  permitting  such  a  driveway  connecting  the  U-acre  tract 
with  East  avenue. 

[6]  If  plaintiffs'  claim  were  to  be  upheld,  it  would  result  in  doing  a 
great  injustice  to  defendants,  without  any  corresponding  benefit  to 
plaintiffs.  To  permit  this  driveway  to  stand  and  be  used  as  a  means 
of  reaching  East  avenue  from  defendants'  lands  in  the  rear  of  the 
Golfside  Acres  tract,  no  possible  harm  can  come  to  plaintiffs,  and  they 
made  no  attempt  on  the  trial  to  prove  damages.  To  close  this  private 
driveway,  which  would  result  from  the  sustaining  of  this  judgment, 
defendants  would  be  deprived  of  an  easy,  short,  and  convenient  way  of 
reaching  East  avenue  over  their  own  property,  and  would  be  compelled 
to  adopt,  as  their  only  way  of  ingress  to  and  egress  from  the  11-acre 
tract,  the  inconvenient,  dangerous,  and  much  longer  route  by  way  of 
the  Kelly  road,  and  over  the  Rochester  &  Syracuse  double-track  rail- 
road. In  the  case  of  McClure  v.  Leaycraft,  183  N.  Y.  36-44,  75  N. 
E.  961,  963  (5  Ann.  Cas.  45),  the  Court  of  Appeals  said: 

"An  injunctioii  that  bears  heavily  on  the  defendant,  without  benefiting  the 
plaintiff,  will  always  be  withheld  as  oppressive." 

That  case  was  followed  in  the  case  of  Batchelor  v.  Hlnkle,  210  N. 
Y.  243-251,  104  N.  E.  629. 

In  determining  whether  a  court  of  equity  should  compel  defendants 
to  close  their  private  driveway,  the  decision  must  depeixl  on  the  facts 
estabUshed  in  this  case.  In  other  words,  each  case  must  depend  upon 
the  facts  disclosed  in  its  own  record.  Upon  the  facts  here,  I  think 
it  would  be  unfair  and  unjust  to  defendants  to  uj^old  this  judgment, 
and  it  would  not  afford  plaintiffs  any  corresponding  benefit.  I  there- 
fore recommend  that  the  judgment  be  reversed,  and  complaint  dis- 
missed, with  costs. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
Findings  of  fact  reversed,  and  new  findings  made  in  accordance  with 
the  opinion.  Order  to  be  settled  before  Mr.  Justice  CLARK  on  two 
days*  notice,  at  which  time  proposals  as  to  findings  to  be  disapproved 
and  new  findings  to  be  made  may  be  submitted.    All  concur. 
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[Supreme  Court,  Appellate  Division,  First  Department    July  14,  1922.) 

t.  StatvtM  «a»230— Ameadffleiit  ouBstraed  la  eonaeotlon  with  and  as  part  of 
ameniod  statats. 

Education  Law,  $  79,  as  added  by  Laws  1921,  e.  667,  1 1,  should  b^  read 
and  oonstmed  in  connection  with  and  as  a  part  thereof. 

2.  Statutes  «=»206— Act  read  In  Its  entirety. 

In  construing  an  act,  it  should  be  read  In  its  entirety. 

8.  Schools  and  school  districts  ^sM— Statute  requiring  a  license  for  school,  Instl* 
tute,  olass,  or  "course  of  instruction  in  any  subjects  whatever,"  held  applU 
cable  only  to  subjects  taught  In  schools. 

Education  Law,  §  79.  as  added  by  Laws  1921,  c.  667,  |  1,  prohibiting 
the  operation  of  any  school,  institute,  class,  or  "course  of  instruction  in 
any  subjects  whatever"  without  a  license  held  not  applicable  to  the  teach- 
ing of  dancing,  lE^ating,  swimming,  and  the  like,  since  the  words  "course 
of  instruction  in  any  subjects  whatever"  refer  merely  to  subjects  taught 
in  schools  or  classes,  in  view  of  the  statute  as  a  whole. 

4b  Constitutional  law  «s>8 1— Legislature  may  enact  laws  to  prevent  teaching  of 
doctrines  advocating  destruotion  of  state  by  force. 

The  Legislature  has  power  to  enact  statutes  for  the  self-preservation 
of  the  state,  and  to  prevent  the  teaching  of  doctrines,  advocating  the 
destruction  of  the  state  by  force. 

6.  ConstHtttlonal  law  «s»48— Statute  will  be  upheld  as  constitutional,  If  possible. 
A  statute  will  be  upheld  as  constitutional,  if  it  is  possible  to  do  so  with- 
out disregarding  the  plain  command  or  necessary  implication  of  the 
fundamental  law. 

6.  Constitutional  law  «=>48— Statute  should  be  given  a  constitutional  construe- 

tlon,  If  susceptible  of  both  a  oon^tltutlonal  and  an  unconstitutional  oonstmo* 
tlon. 

If  a  statute  is  susceptible  of  two  constructions,  that  construction  should 
be  given  which  assumes  that  the  Legislature  was  mindful  of  its  consti- 
tutional limitations  and  passed  a  constitutional  act. 

7.  Constitutional   law   €==>230 (3)— Statute   requiring   license   for   operation    of 

schools  held  not  to  deny  applicants  the  equal  protection  of  the  law. 

Education  Law,  §  79,  as  added  by  Laws  1921,  c.  667,  {  1,  prohibiting 
the  operation  of  schools,  institutes,  classes,  or  courses  of  instruction 
without  a  license  and  providing  for  the  Issuance  of  a  license  unless  it  ap- 
pears from  the  application,  which  is  required  to  show  the  purpose  for 
which  the  school  or  course  is  to  be  maintained,  that  the  instruction  pro- 
posed to  be  given  includes  the  teaching  of  the  doctrine  that  organized 
government  shall  be  overthrown  by  force,  violence,  or  unlawful  means, 
does  not  deny  to  applicants  the  equal  protection  of  the  law,  in  violation 
of  Const  N.  Y,  art  1,  {  1,  and  Const  U.  S.  Amend.  14. 

8.  Schools  and  school  districts  iQ.  >l    Regents  of  University  required  to  Issue  lU 

oense,  where  shown  that  curriculum  of  applloant  doee  not  Include  teaching 
of  Inhibited  doctrines. 

Under  Education  Law,  S  79.  as  added  by  Laws  1921,  c.  667,  {  1,  pro- 
hibiting the  operation  of  a  school,  institute,  class,  or  course  of  instruc- 
tion without  a  license  to  be  issued  by  the  regents  of  the  University  of 
the  state,  and  prohibiting  the  issuance  of  a  license  where  it  shall  appear 
that  the  instruction  proposed  to  be  given  includes  the  teaching  of  the 
doctrine  that  organized  government  shall  be  overthrown  by  force,  vio- 
lence, or  unlawful  means,  the  regents  cannot  arbitrarily  refuse  to  issue 
a  license,  where  they  have  been  shown  that  the  curriculum  of  the  appll« 
cant  doee  not  include  the  teaching  ,of  the  inhibited  doctrines. 

^=»For  othor  oasm  fl«e  said*  topic  A  KEY-NUMBER  to  aU  Kej-Numbered  Digests  a  Indaxss 
195N.T.fi.-«l 
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9.  LioMSM  «3>7( I)— Statute  reqyiring  license  for  opermtfon  of  sobool,  ooirto  of 

Instruotlan,  etc.,  held  within  the  |»olioe  power  of  the  state. 

Education  La\^,  §  79,  as  added  by  Laws  1921,  c  G67,  §  1,  prohibiting 
the  operation  of  schools,  institutes,  classes,  or  courses  of  instruction 
without  a  license  and  providing  for  the  issuance  of  a  license,  unless  it  ap- 
pears from  the  application,  which  is  required  to  show  the  purpose  for 
which  the  school  or  course  is  to  be  maintained,  that  the  instruction  pro- 
posed to  be  given  includes,  the  teaching  of  the  doctrine  that  organized 
government  shall  be  overthrown  by  force,  violence,  or  unlawful  means, 
held  within  the  proper  exercise  of  the  police  pow^  of  the  state. 

10.  Constitutional  law^=s>8l— Any  business  of  a  public  nature  maybe  regulated  by 

the  Legislature  under  Its  police  power. 

Any  business  of  a  public  nature  or  alTecting  the  public  interest  may  be 
regulated  by  the  Legislature  under  Its  police  power. 

11.  Lioenses  «=97  (2)— Statute  requiring  license  for  operation  of  schools,  classes, 
etc,  with  stated  exceptions,  hold  not  to  unlawfully  discriminate  against  In- 
stitutions not  excepted. 

Education  Law,  8  79,  as  added  by  Laws  1921,  c.  667,  §  1,  prohibiting 
the  operation  of  schools,  institutes,  classes,  or  courses  of  iQstructi<xi 
without  a  license  and  providing  for  the  issuance  of  a  license,  unless  it 
appears  from  the  application,  which  Is  required  to  show  the  purpose  for 
which  the  school  or  course  is  to  be  maintained,  thht  the  instruction  pro- 
posed to  be  given  includes  the  teaching  of  the  doctrine  that  organized 
government  shall  be  overthrown  by  force,  violence,  or  unlawful  means, 
but  exempting  from  its  application  public  schools  of  the  city,  union  free 
and  common  school  districts  of  the  state,  and  educational  Institutions  in- 
corporated by  the  University  of  the  state,  adnkitted  to  manbership  in  the 
University  of  the  state,  and  schools  established  and  noaintalned  by  re- 
ligious denominations,  and  classes  conducted  by  fraternal  orders  incorpo- 
rated imder  the  laws  of  the  state  for  the  purpose  of  teaching  members 
the  ritual  of  such  orders,  Jisld  not  to  unlawfully  discriminate  against 
institutions  not  so  exempted. 

12.  Constitutional  law  «=»287— Statute  requiring  lioense  for  operation  ef  schools, 
classes,  etc.,  held  not  to  deprive  persons  ef  liberty  and  property  without  dss 
process  of  law. 

Education  Law,  |  79,  as  added  by  Laws  1921,  c.  667,  §  1,  prohibiting 
the  operation  of  schools,  institutes,  classes,  or  courses  of  Instructioa 
without  a  license,  and  iJrovlding  for  the  Issuance  of  a  license,  unless  it 
appears  from  the  application,  which  is  required  to  show  the  purpose  for 
which  the  school  or  course  is  to  be  maintained,  that  the  instruction  pro- 
posed to  be  given  includes  the  teaching  of  the  doctrine  that  organized 
government  shall  be  overthrown  by  force,  violence,  or  unlawful  means, 
does  not  deprive  persons  of  liberty  and  property  without  due  process  of 
law. 

Greenbaum,  J.,  dissenting. 

Submission  of  controversy  on  an  agreed  statement  of  facts,  pursu- 
ant to  Civil  Practice  Act,  §§  546,  547,  by  the  People  of  the  State  of 
New  York  against  the  American  Socialist  Society.  Judgment  for  the 
People. 

Argued  before  CLARKE,  P.  J.,  and  SMITH,  PAGE.  MERRELL, 
and  GREENBAUM,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (Samuel  A.  Berger,  Sp.  Deputy 
Atty,  Gen.,  of  counsel,  and  Frederick  R.  Rich,  Sp.  Deputy  Atty.  Gen., 
and  James  Dunne  and  A.  E.  Stevenson,  both  of  New  York  City,  on 
the  brief),  for  the  People. 

Morris  Hillquit,  of  New  York  City,  for  defendant 

^s>For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numl>ered  Digesta  it  Indexes 
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MERRELL,  J.  The  defendant,  for  some  years  prior  to  September 
1,  1921,  has  been  conducting,  maintaining,  and  operating  a  school, 
classes,  and  courses  of  instruction  at  No.  7  East  Fifteenth  street,  in 
the  borough  of  Manhattan,  county  and  city  of  New  York,  under  the 
name  and  title  of  'TRand  School  of  Social  Science/'  At  the  session  of 
the  Legislature  held  in  1921,  chapter  667  of  the  Laws  of  that  year  was 
passed,  which  was  an  act  to  amend  the  Education  Law  in  relation  to 
licensing  and  supervision  of  schools  and  school  courses  and  making 
an  appropriation  therefor.  This  statute  took  effect  September  1,  1921, 
and  amended  chapter  21  of  the  Laws  of  1909,  entitled  "An  act  relating 
to  education,  constituting  chapter  sixteen  of  the  Consolidated  L*ws," 
as  amended  by  chapter  140  of  the  Laws  of  1910,  by  inserting  therein, 
at  the  end  of  article  3,  a  new  section,  to  be  section  79,  to  read  as  fol- 
lows : 

"Sec.  X9.  Licenses  of  Schools;  Supervision.  1.  No  person,  firm,  corporation, 
afisociation  or  society  shall  condtict,  maintain  or  operate  any  school,  institute, 
class  or  course  of  Instruction  in  any  subjects  whatever  without  making  ap- 
plication for  and  being  granted  a  license  from  the  University  of  the  State  of 
New  York  to  so  conduct,  maintain  or  operate  such  institute,  school,  class  or 
conrse.  Such  application  shall  be  made  In  the  form  and  under  the  rules 
prescribed  by  the  regents  of  the  University  of  the  State.  The  application 
for  sdcb  license  shaH  be  accompanied  with  a  verified  statement  showing  the 
porposee  for  which  the  school,  institute,  class  or  conrse  is  to  be  maintained 
and  conducted,  and  the  nature  and  extent  and  purpose  of  the  instruction  to 
be  given.  No  license  shall  be  granted  for  the  conducf  of  any  such  school,  in- 
stitute, class  or  course  by  the  regents  of  the  University  of  the  State  where  it 
shall  appear  that  the  instruction  proposed  to  be  given  Includes  the  teaching 
of  the  doctrine  that  organfEed  government  shall  be  overthrown  by  force,  vio- 
lence or  unlawful  means,  or  where  it  shall  appear  that  such  sdiool,  institute, 
class  or  course  is  to  .be  conducted  in  a  fraudulent  manner. 

''liicenses  shall  not  be  required  for  the  public  schools  of  the  city,  union  free 
and  common  school  districts  of  the  state  nor  for  educational  institutions 
whi<di  are  now  or  may  hereafter  be  incorporated  by  the  University  of  the 
State  or  which  are  now  or  may  hereafter  be  admitted  to  membership  In  the 
University  of  the  State ;  nor  shall  such  license  be  required  of  schools  now  or 
hereafter  established  and  maintained  by  a  religious  denomination  or  sect 
well  recognized  as  such  at  the  time  this  section  takes  elfect;  nor  shall  such 
Ueense  be  required  for  classes  conducted  by  fraternal  orders  duly  incorporat- 
ed under  the  laws  of  this  state  which  have  for  their  purpose  solely  the  tn- 
atmction  of  their  members  in  the  ritual-  of  such  orders.  A  school,  institute, 
class  or  course  licensed  as  provided  in  this  section  shall  be  subject  to  visit/i- 
tion  by  officers  and  employees  of  the  University  of  the  State  of  New  York. 

"2.  A  license  granted  to  a  school,  institute,  class  or  course  as  provided' 
herein  shall  be  subject  to  revocation  by  the  regents  of  the  University  upon 
due  notice  after  an  opportunity  tb  be  heard  before  the  board  of  regents  or  a 
committee  thereof  or  an  officer  of  the  education  department  in  each  case  des- 
ignated by  the  board  of  regents.  Such  license  shall  be  revoked  when  it  shall 
appear  to  the  satisfaction  of  the  regents  that  there  is  being  taught  in  sue* 
sdiool,  institute,  class  or  course  the  doctrine  that  organized  government  should 
he  overthrown  by  force,  violence  or  unlawful  means,  or  that  the  same  is  be- 
ing conducted  in  a  fraudulent  manner.  The  action  of  the  regents  of  the 
University  of  the  State  In  refusing  to  grant  a  license  to  any  applicant  as  pro- 
vided in  this  secdoD  or  in  revoking  a  license  previously  Issued  shall  be  sub- 
ject to  review  by  certiorari  in  the  Supreme  Court  of  the  state,  as  provided  by 
law. 

"3.  Any  person,  firm,  corporation,  association  or  society,  or  any  representa- 
tive or  employee  thereof,  maintaining  or  conducting  a  school,  institute,  course 
or  class  without  a  license  granted  as  herein  provide<l  shall  be  guilty  of  a  mi»- 
dflmeanor  and  upon  conviction  therefor  shaU  be  ponished  by  a  fine  not  ex- 
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ceeding  one  btindred  dollars,  or  by  imprisozunent  not  «xeeedli«  tAxty  days. 
Whenever  it  shall  appear  that  any  person,  firm,  corporation,  association  or 
society  is  maintaining  or  conducting  a  school,  institute,  course  or  class  with- 
out such  a  license  an  appropriate  action  and  injunction  proceedingB  may  be 
brought  on  behalf  of  the  state  by  the  Attorney  General  to  restrain  such  per^ 
son,  firm,  corporation,  association  or  society,  or  any  employee  or  representa- 
tive thereof,  from  continuing  the  maintenance  or  conduct  of  such  school,  in- 
stitute, course  or  class  without  such  license. 

**Sec  2.  The  sum  of  ten  thousand  dollars  <$10,00D),  or  so  much  thereof  as 
may  be  necessary,  is  hereby  appropriated  for  the  purpose  of  carryincr  into  ef- 
fect the  provisions  of  section  seventy-nine  of  the  llducation  Law  as  added  by 
this  act 

"Sec.  3.  This  act  shall  take  effect  September  first,  nineteen  hundred  and 
twetxty-one.** 

•  In  the  agreed  statement  of  facts  it  is  stipulated  as  follows: 

"First.  The  defendant  at  all  the  times  hereinafter  mentioned  was  and  now 
is  a  membership  corporation  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  New  York  and  has  its  principal  office  in  th^  borous^ 
of  Manhattan,  county  and  state  of  New  York. 

"Second,  The  defendant  for  a  number  of  years  prior  to  the  1st  day  of  Sep- 
tember, 19^1,  has  been  and  it  still  is  conducting,  maintaining,  and  oi>erating 
a  school  and  classes  and  courses  of  instruction  within  the  meaning  of  the 
provisions  of  chapter  667  of  the  Laws  of  1921,  at  No.  7  Bast  Fifteenth  street, 
in  the  borough  of  Manhattan,  county  and  state  of  New  Tork,  under  the  name 
and  title  of  'Rand  School  of  Social  Science.' 

"Third.  Tltat  the  defendant  has  actively  begun  to  conduct  certain  courses 
of  instruction  above  mentioned  after  the  1st  day  of  September,  1821,  and  that 
it  is  still  continuing  to  conduct  such  courses  of  instruction. 

"Fourth.  That  the  Rand  School  of  Social  Science  thus  conducted  by  the 
defendant  is  not  a  public  school  of  a  city,  not  a  school  of  a  union  free  or  com- 
mon school  district  of  the  state  of  New  York,  nor  an  educational  institution  in- 
corporated by  the  Unlveraity  of  the  State  of  New  York,  or  admitted  to  mem- 
bership in  the  said  University  of  the  State  of  New  York ;  that  the  said  Rand 
School  of  Social  Science  is  not  established  and  maintained  by  a  religious 
denomination  or  sect,  and  that  the  courses  and  classes  so  conducted  by  the 
said  defendant  under  the  said  name  and  title  of  Rand  School  of  Social  Sdenoe 
are  not  classes  conducted  by  fraternal  orders  under  the  laws  of  the.  state  of 
New  York  which  have  for  their  purpo^  solely  the  instruction  of  th^r  mem- 
bers in  the  ritual  of  such  orders. 

"Fifth.  That  the  defendant  has  failed  and  refused  aad  still  fails  and  re- 
fuses to  make  application  for  a  license  from  the  University  of  the  State  of 
New  York  US  conduct,  maintain,  or.  operate  the  said  Rand  School  of  So<^al 
Science  and  the  classes  or  courses  conducted  by  the  same,  and  that  no  such 
license  to  so  conduct  the  said  school,  dasses,  or  courses  has  been  granted  to 
the  defendant 

"Sixth.  That  the  defendant  purposes  and  threatens  to  continue  conducting, 
maintaining,  and  operating  the  said  Rand  School  of  Social  Science  and  cer- 
tain classes  and  courses  without  making  application  for  and  being  granted  a 
license  from  the  University  of  the  State  of  New  York  to  so  condaet,  maintain, 
and  Qperate  such  school,  classes,  and  courses  of  instruction. 

"Seventh.  The  plaintiff  demands  judgment  against  the  defendant  that  the 
said  defendant  and  all  employees  and  representatives  of  the  defendant  and 
its  agents,  servants,  and  attorneys  be  forever  enjoined  and  restrained  from 
continuing  the  maintenance  or  conduct  of  the  said  Rand  School  of  Social 
Science,  or  of  any  school,  courses,  or  classes  of  instruction  under  any  name  or 
title,  without  making  application  for  and  being  granted  a  license  ftom  the 
University  of  the  State  of  New  York  to  so  conduct,  maintain,  or  operate  sucb 
school,  classes,  or  courses  of  instruction,  with  costs  and  dlsbursonents  of  this 
action. 

"Eighth.  The  defendant  demands  judgment  dismissing  the  plaiatilTs  com- 
plaint herein,  with  costs." 
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The  demand  of  the  defendant  for  judgment  dismissing  the  t>lain« 
tiff's  complaint  is  upon  the  ground  that  the  said  act  of  the  Legislature 
is  unconstitutional^  in  that  it  deprives  persons  of  liberty  and  property 
without  due  process  of  law,  and  is  violative  of  the  provisions  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States  .and  of 
article  1,  §  1,  of  the  Constitution  of  the  state  of  New  York,  in  that 
it  denies  applicants  for  a  license  the  equal  protection  of  the  law.  It  is 
the  further  contention  of  the  defendant  that  the  act  here  under  review 
is  imconstitutional,  and  violates  the  provisions  of  article  1,  §  8,  of  the 
Constitution  of  the  state  of  New  Yoilc,  which  provides  that — 

"Bvery  eltls«i  may  fireely  apeak,  write  and  pabUsh  bis  sentiinects  on  aU 
subjects,  being  reepoaslble  for  the  abuse  of  that  right ;  and  no  law  shall  be 
passed  to  restrain  or  abridge  the  Uberty  of  speech  or  of  the  press.'* 

It  is  the  contention  of  the  plamtiff,  on  the  other  hand,  that  the  act 
in  question  was  in  all  respects  valid,  and  that  its  provisions  do  not  en- 
croach upon  any  rights  guaranteed  to  our  citizens  by  either  the  federal 
or  state  Constitution,  and  that  in  enacting  the  same  the  Legislature  act- 
ed well  within  the  police  power  of  the  state. 

[1-3]  The  act  amends  the  Education  Law  (Consol.  Laws,  c.  16)  In 
relation  to  the  licensing  and  supervision  of  school  courses,  and  should 
be  read  and  construed  in  connection  with  and  as  a  part  of  the  parent 
act,  and  limited  in  its  application  by  said  act.  In  construing  the  act  it 
should  be  read  in  its  entirety,  and  thus  considered  it  becomes  perfectly 
clear  that  the  L^slature  intended  to  confine  its  application  to  the  li- 
censing, supervision,  and  control  of  schools,  institutes,  or  classes  en- 
gaged in  giving  mental  or  vocational  instructions  within  the  purview  of 
the  Education  Law.  Reading  the  statute  as  a  whole,  it  is  evident  that 
the  Legislature,  in  using  the  words,  "instruction  in  any  subjects  what- 
ever/' referred  to  and  meant  subjects  taught  in  such  sdiools  or  classes. 
The  application  for  such  license  must  be  accompanied  by  a  verified 
statement  showing  the  purposes  for  which  such  school,  institute,  class, 
or  course  is  to  be  maintained  and  conducted,  and  the  nature,  extent, 
and  purpose  of  the  instruction  to  be  given.  The  immediately  succeed- 
ing provision  is  that — 

"No  license  shall  be  granted  for  the  conduct  of  any  such  school,  institute, 
dass  or  course  by  the  regents  of  the  University  of  the  State  where  it  shall 
appear  that  the  instructioii  proposed  to  be  given  includes  the  teaching  of  the 
doctrine  that  organized  government  should  be  overthrown  by  force,  violence  or 
imlawful  means,  or  where  it  shall  appear  that  such  school,  institute,  class 
or  course  is  to  be  conducted  in  a  fraudulent  manner." 

The  Legislature  thus  clearly  evidenced  the  real  reason  underlving  the 
enactment.  It  seems  clear  that  the  Le^slature  did  not  intend  by  the 
act  to  curtail  or  prevent  instruction  without  a  license  in  the  art  of 
dancing,  or  in  the  sports  of  skating,  swimming,  and  the  like,  but  mere- 
ly sought  to  prohibit  the  teaching  of  such  subversive  doctrines  as  make 
for  the  overthrow  of  organized  governments  by  force  or  violence.  The 
practices  inhibited  by  the  act  are  too  clearly  indicated  and  expressed 
to  be  misunderstood,  and  the  act  is  therefore  not  open  to  attack  for 
unconstitutionality,  because  of  the  aforesaid  language  respecting  its 
general  and  unlimited  application.    The  act^  we  think,  is  clearly  Urn- 
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ited  in  its  application  to  the  ordinary  subjects  o|  school  curricula  and 
prohibits  the  teaching  of  doctrines  inimical  to  our  form  of  government 
and  tending  to  the  destruction  of  organized  government  by  force  and 
violence. 

[4-6]  There  can  be  little  question  but  that  it  is  within  the  power  of 
the  Legislature  to  enact  statutes  for  the  self-preservation  of  the  state, 
and  to  prevent  the  teaching  of  doctrines  advocating  the  destruction  of 
the  state  by  force.  It  is  the  duty  of  courts  "to  uphold  a  statute  en- 
acted by  the  Legislature  as  constitutional,  if  it  is  possible  to  do  so 
without  disregarding  the  plain  command  or  necessary  implication  of 
the  fundamental  law."  N.  Y.  C.  R.  Co.  v.  WiUiams,  199  N.  Y.  108- 
127,  92  N.  E.  404,  411  (35  L.  R.  A.  [N.  S.]  549,  139  Am.  St.  Rep. 
850)  ;  Admiral  Realty  Co.  v.  City  of  New  York,  206  N.  Y.  110,  99  N. 
E.  241,  Ann.  Cas.  1914A,  1054.  If  a  statute  is  susceptible  of  two  con- 
structions, "that  construction  should  be  given  which  assumes  that 
the  Legislature  was  mindful  of  its  constitutional  limitations,  and  passed 
a  constitutional,  and  not  an  unconstitutional,  act."  People  v.  Ringc, 
197  N.  Y.  143,  90  N.  E.  451,  27  L.  R.  A.  (N.  S.)  528,  18  Ann.  Cas. 
474;  People  ex  rel.  Simon  v.  Bradley,  207  N.  Y.  592,  101  N.  E.  766; 
In  re  Simmons,  206  N.  Y.  577,  100  N.  E.  455;  City  of  New  York 
V.  Miln,  11  Pet.  130,  9  L.  Ed.  648;  People  ex  rel.  Simpson  v.  Wells, 
181  N.  Y.  252,  73  N.  E.  1025. 

In  enacting  this  statute  the  Legislature  clearly  sought  to  prevent  the 
teaching  of  doctrines  hostile  to  the  safety  of  our  government.  We 
think  the  Legislature  has  as  much  right  to  enact  a  salutary  statute  to 
prevent  the  promulgation  of  doctrines  inimical  to  our  form  of  govern- 
ment, the  putting  into  effect  of  which  would  lead  to  the  conviction  of 
those  who  had  adopted  said  doctrines  under  existing  penal  law,  as  to 
punish  those  who  were  guilty  of  violating  such  penal  laws.  A  state 
has  as  much  right  to  guard  against  the  conmiission  of  an  offense 
against  its  laws  as  to  inflict  punishment  upon  the  offender  after  it 
shall  have  been  committed.  The  statute  under  consideration  revealed  a 
clear  legislative  intent  to  guard  against  teachings  which  wotdd  lead  to 
the  commission  of  crimes  and  offenses  contrary  to  our  laws.  In  Peo- 
ple V.  Gitlow,  195  App.  Div.  773-785,  187  N.  Y.  Supp.  783,  793,  Mr. ' 
Justice  Laughlin,  writing  for  a  tmanimous  court,  said: 

"It  Is  not  a  particular  crime— ttie  murder  or  attempt  at  murder  of  any  par- 
ticular individual — which  is  to  be  prevented  by  additional  penal  legislation 
or  for  which  additional  punishment  is  to  be  provided,  but  rather  the  preven- 
tion of  the  spreading  of  doctrines  hostile  to  the  safety  of  our  government  and 
of  all  government,  which  inevitably  tend  to  lead  those  who  profess  then»  to 
commit  crimes,  or  at  least  prepare  them  mentally  for  their  commission.  This 
problem— of  reaching  those  who  profess  and  teach  the  doctrines  of  anarchy 
without  themselves  attempting  or  committing  or  inciting  others  to  att^npt  or 
commit  any  particular  crime — ^is  a  different  one.  All  will  agree,  however,  that 
anarchy  *  *  *  is  a  criminal  doctrine,  the  teaching  and  spreading  of 
which  should  be  prevented  by  penal  legislation." 

i7]  There  is  no  unlawful  discrimination  in  this  statute.  Teachers 
schools  can  pursue  their  lawful  callings  without  molestation, 
providing  they  do  not  instruct  their  pupils  in  the  inhibited  matters. 
The  statute  only  aimed  to  prevent  the  teaching  and  promulgation  of 
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doctrines  and  propaganda  for  the  overthrow  by  force  or  violence  of 
governments  and  the  breaking  down  of  civilized  society.  Every  right 
of  the  defendant  is  guaranteed  by  the  provisions  of  the  statute.  If 
the  board  of  regents  unjustly  denies  the  defendant  a  license  to  pursue 
its  course  of  instruction,  or  if  a  license  theretofore  granted  is  unjustly 
taken  away  from  it,  the  defendant  and  all  others  affected  have  the 
right  to  review  such  action  through  appropriate  certiorari  proceedings. 
In  PeojJe  v.  Gitlow,  195  App.  Div.  773,  it  is  further  said,  at  page  792, 
187  N.  Y.  Supp.  at  page  798 : 

''Since  it  Is  oompetent  for  the  Legislatnre  to  enact  laws  for  the  preeerva- 
tion  of  the  state  and  nation,  tfae  laws  required  for  that  purpose  rest  in  the 
legislative  discretion,  and  if  they  are  reasonably  adapted  to  that  end,  and  are 
based  on  danger  reasonably  to  be  appr^ended,  even  though  not  present  or  im- 
mediate, they  may  not  be  annulled  by  the  courts,  either  on  the  theory  that  it 
would  be  wiser  to  leave  it  to  the  people  to  meet  the  pernicious  doctrine  by  ar- 
gument, or  that  they  unnecessarily  restrict  the  freedom  of  speech  or  of  the 
press  or  of  personal  liberty.  The  Legislature  within  its  authority  has  spoken 
for  the  people,  and  it  is  the  duty  of  the  courts  to  oiforce  the  law." 

[8]  All  that  it  is  necessary  for  the  defendant,  or  fdr  any  school  ap- 
plying for  a  license  under  the  act,  to  show  is  that  its  curriculum  does 
not  include  the  teaching  of  the  inhibited  doctrines.  Having  shown 
this,  the  regents  of  the  University  have  no  discretion  but  to  issue  the 
required  license.  If  such  license  be  denied,  or  a  license  granted  be  un- 
justly taken  away,  recourse  may  be  had  to  the  Supreme  Court  of  the 
state  to  rectify  the  wrong.  No  arbitrary  power  whatever  is  lodged  in 
the  University  of  the  State  of  New  York  with  respect  to  the  issuance 
or  revocation  of  a  license  under  the  act. 

[9]  Moreover,  it  seems  to  us  that  the  act  in  question  is  well  within 
the  proper  exercise  of  the  police  power  by  the  state,  and  that  for  the 
purpose  of  protecting  the  peace,  health,  public  safety,  and  security  of 
the  citizens  of  the  state  the  Legislature  had  the  right  to  enact  the  stat- 
ute.   The  police  power  of  the  state  is  broad  in  its  scope. 

'In  its  most  comprehenslTe  sense  it  embraces  the  whole  system  by  which 
the  state  seeks  to  preserve -the  public  order,  to  prevent  offenses  against  the 
law,  to  insure  to  citizens  in  their  Intercourse  with  each  other  the  enjoyment 
of  their  own,  so  far  as  is  reasonably  consistent  with  a  like  enjoyment  of  rights 
by  othera  tJnder  it  persons  and  property  are  subjected  to  all  kinds  of  re- 
straints and  burdens  in  order  to  secure  the  general  comfort,  health  and  pros- 
perity of  the  state."  Ives  v.  South  Buffalo  By.  Co.,  201  N.  Y.  271,  M  N.  B« 
431,  34  I^  R.  A.  (N.  S.)  162,  Ann.  Cas.  1912B,  166. 

It  was  said  in  People  ex  rel.  Armstrong  v.  Warden  of  City  Prison, 
183  N.  Y.  223,  76  N.  E.  11,  2  L.  R.  A,  (N.  S.)  859,  5  Ann.  Cas.  325, 
that— 

''A  statute  to  promote  the  public  health,  the  public  safety,  or  to  secur* 
public  order,  or  for  the  prevention  or  suppression  of  fraud,  is  a  valid  law, 
although  it  may,  in  some  respects,  interfere  with  individual  freedom.  All 
business  and  occupations  are  conducted  subject  to  the  exercise  of  the  police 
power.  Individual  freedom  must  yield  to  regulations  for  the  public  good. 
It  nmiy  be  laid  down  as  a  general  principle  that  legislation  is  valid  which 
luui  for  its  object  the  promotion  of  the  public  health,  safety,  morals,  con- 
venience, and  general  welfare^  or  the  prevention  of  fraud  or  immorality," 
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Viewing  the  statute  in  question  as  one  enacted  to  restrain  the  dissem- 
ination of  vicious  doctrines  leading  to  the  overthrow  of  organized  gov- 
ernment by  force  and  violence,  the  language  of  Justice  Harlan  in  Jacob- 
son  V.  Massachusetts,  197  U.  S.  26,  29,  25  Sup.  Ct.  358,  361,  49  L.  Ed. 
643,  3  Ann.  Cas.  765,  is  in  jwint.    Judge  Harlan  said : 

'*There  are  manlfoM  restraints  to  which  every  person  is  necessarily  sub- 
ject for  the  common  good.  On  any  other  basis  organized  society  eould  not 
exist  with  safety  to  its  members.  Society*  based  on  the  rule  that  ea<di  one 
is  a  law  unto  himself,  would  soon  be  confronted  with  disorder  and  anarchy. 
Heal  liberty  for  all  could  not  exist  under  the  operation  of  a  principle  which 
recognizes  the  right  of  each  indiyidnal  person  to  use  his  own,  whether  in  re- 
spect of  his  person  or  his  property,  regardless  of  the  injury  that  may  be 
done  to  others.  *  •  •  There  iai,  of  course,  a  si^ere  within  which  the  in- 
dividual may  assert  the  supremacy  of  his  own  will  and  rightfully  dispute  the 
authority  of  any  human  government,  especially  of  any  free  government 
existing  under  a  written  constitution,  to  interfere  with  the  exercise  of  that 
wilL  But  It  is  equally  true  that  in  every  well-ordered  society,  charged  with 
the  duty  of  conserving  the  safety  of  its  members,  the  rights  of  the  individual 
in  respect  of  his  liberty  may  at  times,  under  the  pressure  of  great  dangers, 
be  subjected  to  such  restraint,  to  be  enforced  by  reasonable  regulations^  as 
the  safety  of  the  general  public  may  demand." 

The  learned  counsel  for  the  defendant  insists  that  the  statute  tran- 
scends any  valid  exercise  of  the  police  power  of  the  state,  and  urges 
that  the  exercise  of  the  police  power  of  the  state  is  only  justified  in  the 
interests  of  the  public  when  it  has  for  its  object  the  promotion  of  pub- 
lic health,  safety,  peace,  order,  morals,  or  general  welfare,  and  that 
the  prescribed  measure  must  be  reasonably  necessary  for  tfie  accom- 
plishment of  the  end  desired.  It  seems  to  us  that  every  test  thus  laid 
down  by  counsel  for  the  defendant  is  satisfied  by  the  act  under  con- 
sideration. That  the  public  interest  is  justified  by  the  enactment  of 
legislation  aimed  to  prevent  the  teaching  and  promulgation  of  doctrines 
aimed  at  the  destruction  of  organized  government  s.eems  to  us  to  be 
beyond  cavil.  Surely  the  act  has  for  its  object  the  promotion  of  the 
safety,  peace,  order,  morals,  and  general  welfare  of  our  citizens,  and 
the  prescribed  measure  is  reasonably  necessary  to  accomplish  the  de- 
sired end.  So  far  as  we  know,  the  powers  of  the  Legislature  to  pass 
regulatory  statutes  governing  the  activities  of  our  citizens,  requiring 
in  some  cases  the  adoption  of  certain  standards  and  in  others  requiring 
the  issuance  of  licenses  for  the  purpose  of  carrying  on  lawful  trades 
and  professions,  has  never  been  successfully  assailed. 

"Licenses  may  be  properly  required  in  the  pursuit  of  many  professions  and 
avocations  which  require  ♦  ♦  ♦  supervision  for  the  public  weifare." 
Butchers'  Union  Slaughterhouse  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  74&>766.  4 
Sup.  Ct.  062,  657  (28  L.  Ed.  585). 

The  right  of  the  Legislature  to  prescribe  regulations  subserving  the 
public  welfare,  although  in  some  cases  interfering  with  private  rights, 
cannot  be  questioned.  However,  such  regulations  cannot  be  arbitrary 
and  disconnected  with  the  ostensible  purpose  of  serving  the  public 
welfare.    In  Black's  Constitutional  Law  (3d  Ed.)  600,  601,  it  is  said: 

••While  It  may  be  true  in  a  general  sense  that  any  person  has  a  vested  right 
to  continue  in  the  exercise  of  any  lawful  and  innocent  trade  or  pursuit  In 
which  he  is  engaged,  this  is  not  true  ci  such  occupations  as  are  harmful  in 
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themselves  or  whicb  «re  so  tnv  affected  with  the  pabllc  Interest  as  to  require 
regulation  under  a  police  power  As  to  such  avocations  the  Legislature  may, 
without  violating  fancied  rights,  prescribe  new  qualifications  or  restrictions, 
though  the  effect  may  be  to  put  the  Individuals  out  of  business  or  deprive 
them  of  the  benefit  of  licenses  already  granted  *  *  *  or  Impair  the  value 
of  property  devoted  to  a  public  use.  A  more  difiScult  question  arises  in  the 
case  of  a  statute  requiring  licenses,  registration,  submission  to  examination 
♦  ♦  ♦  for  public  teachers  and  attorneys  at  law  ♦  ♦  ♦  as  applied  to 
those  who  are  lawfully  engaged  in  their  respective  professions  at  the  time  of 
its  enactment,  and  who  previously  obtained  the  necessary  licenses,  or  other- 
wise fully  complied  with  the  law  as  then  existing,  but  it  is  generally  held  teat 
persons  so  situated  have  no  vested  right  to  continue  in  their  occupations  free 
from  further  regulation  by  the  Legislature." 

[10, 11]  Any  business  of  a  public  nature  or  affecting  the  public 
interest  may  be  regulated  by  the  Legislature  under  its  police  power. 
Hauser  v.  North  British  &  Mercantile  Ins.  Co.,  206  N.  Y.  455,  100 
N.  E.  52,  42  L.  R.  A.  (N.  S.)  1139,  Ann.  Cas.  1914B,  263.  There  is 
no  unlawful  discrimination  in  the  act  against  the  defendant,  or  against 
any  person,  firm,  corporation,  association,  or  society.  True  it  is  that 
the  statute  excepts  from  its  application  public  schools  of  the  city, 
union  free  and  common  school  districts  of  the  state,  and  educational 
institutions  now  or  hereafter  incorporated  by  the  University  of  the 
State,  or  now  or  hereafter  admitted  to  membership  in  the  University 
of  the  State.  The  reason  for  such  exception  is  clear,  and  lies  in  the 
fact  that  such  educational  institutions  are  already  under  the  direct  su- 
•  pervision  and  control  of  the  regents  of  the  University  of  the  State. 
There  is  also  excepted  from  the  application  of  the  statute  schools  now 
or  hereafter  established  and  maintained  by  religious  denominations 
well  recognized  as  such  at  the  time  the  act  takes  effect.  Nor  is  a  li- 
cense required  for  classes  conducted  by  fraternal  orders  which  are 
incorporated  under  the  laws  of  the  state,  which  have  for  their  purpose 
solely  the  instruction  of  the  members  in  the  ritual  of  such  orders.  The 
reasonableness  of  such  exceptions  is  so  clearly  apparent  as  to  admit  of 
little  controversy.  The  act,  however,  is  made  generally  applicable  to 
all  other  persons,  firms,  corporations,  associations,  or  societies  main- 
taining or  operating  any  school,  institute,  class,  or  course  of  instruction 
in  the  state.  The  application  of  the  statute,  being  thus  general  to  a 
class,  cannot  be  said  to  be  discriminatory  against  the  defendant  or  any 
other  individual  or  corporation. 

[12]  The  statute  enables  the  defendant  and  all  others,  upon  proper 
application,  to  obtain  a  license  for  giving  instruction  upon  all  proper 
subjects,  and  only  prohibits  the  teaching  of  doctrines  inimical  to  our 
form  of  government.  Inasmuch  as  the  statute  safeguards  all  legal 
rights  of  those  seeking  to  conduct  such  institutions  of  learning,  we 
think  that  the  statute  does  not  violate  the  constitutional  provision  in- 
suring to  citizens  the  right  of  personal  liberty  and  property. 

"Whenever  the  law  operates  alike  on  all  persons  and  property,  similarly 
situated,  equal  protection  cannot  be  snid  to  be  denied/'  Walston  v.  Kevin. 
128  U.  S.  578,  9  Sup.  Ct  192,  32  L.  Ed.  544. 

In  Tiedenian's  Limitations  upon  the  Subject  of  Police  Power,  it  is 
3aid,  at  section  189,  pp.  576,  578,  579,  that- 
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'TThe  sabjectlon  of  exlstliig  oorporatlonB  to  new  police  regolatloiui  does  not 
involve  a  repeal  or  amendment  of  the  charter,  for  an  act  of  incorporation 
simply  guarantees  to  the  Incorporators  the  right  to  act  and  to  do  business 
as  a  corporate  body,  subject,  of  course,  to  the  lawB  of  the  land  and  the  legiti- 
mate control  of  the  government." 

When  it  is  made  to  appear  that  tiie  statute  ha:s— - 

"a  reasonable  connection  with  the  welfare  of  the  public,  the  exercise  of  the 
police  power  by  the  Legislature  is  well  established  as  not  in  conflict  with  the 
Constitution.  ♦  ♦  ♦  When  thus  exercised,  even  if  the  effect  is  to  interfere 
to  some  extent  with  the  use  of  property,  or  the  prosecution  of  a  lawful  pursuit, 
it  is  not  regarded  as  an  ♦  ♦  ♦  encroachment  upon  liberty,  becaxise  the 
♦  ♦  ♦  promotion  of  the  general  welfare,  so  essential  to  organized  society, 
of  necessity  involves  some  sacrifices  of  natural  rights."  People  v.  Havnor, 
149  N.  T.  195,  201.  43  N.  E.  641,  31  U  R.  A.  689,  52  Am.  St  Rep.  707. 

In  Ticdeman's  Limitations  on  the  Subject  of  Police  Power,  at  page  3, 
he  says : 

"With  the  Legislature  the  maxim  of  'Salus  populi  suprema  lex'  shpuld  not 
be  disregarded.  It  is  the  great  principle  on  which  the  statutes  for  the  se- 
curity of  the  people  are  based.  ♦  ♦  ♦  This  power  has  always  been  exer- 
cised, and  its  existence  cannot  be  denied.  How  far  the  provisions  of  the 
liCgislature  can  extend  is  always  submitted  to  its  discretion,  provided  its  acts 
do  not  go  beyond  the  great  principle  of  securing  the  public  safety ;  and  its 
duty  to  provide  for  the  public  safety,  within  well  defined  limits,  and  with  dis- 
cretion, is  imperative." 

We  are  of  the  opinion  that  the  statute  under  which  the  plaintiff  seeks 
to  enjoin  the  defendant,  its  agents,  servants,  and  employees,  from  con- 
tinuing the  maintenance  or  conduct  of  thef  Rand  School  of  Social 
Science,  or  any  school,  courses,  or  classes  of  instruction  under  any 
name  or  title,  without  making  application  for  and  being  granted  a  li- 
cense from  the  University  of  the  State  of  New  York  to  so  conduct, 
maintain,  or  operate  such  school,  classes,  or  courses  of  instruction,  is 
constitutional,  and  its  enactment  by  the  Legislature  within  the  poUce 
power  of  the  state. 

We  therefore  conclude  that  the  plaintiff  is  entitled  to  the  injunction 
for  which  it  asks,  and  a  judgment  accordingly  should  be  entered  in 
plaintiff's  favor  and  against  the.  defendant,  with  the  costs  and  disburse- 
ments of  the  action. 

'    CLARKE,  P.  J.,  and  SMITH  and  PAGE,  JJ,,  concur. 
GREENBAUM,  J.,  dissents. 


(202  App.  Div.  477) 

DEQEN  V.  STEINBRINK  et  al. 

(Supreme  Oonrt,  Appellate  Division,  First  Department    Jnly  14,  1922.) 

I.  Attorney  and  client  ^s^lOS^Attorney  held  liable  to  client  for  defect  In  mortgage 
intended  to  convey  property  In  another  state. 

An  attorney  employed  to  draft  a  mortgage  establishing  a  Uen  on  prop- 
erty in  another  state,  is  liable  to  his  client  for  failure  to  draw  the  mort- 
gage so  as  to  comply  with  the  statutes  of  the  other  state  and  to  sobject  the 
property  to  the  lien. 

^s>For  other  cams  Me  same  toplo  A  KBT-NUHBBR  In  All  Key-Nuiabered  Digests  ft  Indexes 
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2.  Attora^y  and  elleiit  ^s»l29(2)— Evidence  held  euflleleiit  prima  faoie  proof 
of  damage. 

In  an  action  by  a  client  against  an  attorney  for  damages  on  account  of 
a  defective  mortgage  drawn  by  tbe  attorney,  evidence  held  auflOeient 
XHlma  fade  proof  of  damage. 

Appeal  from  Supreme  Court,  New  York  County. 

Attion  by  Max  C.  Degen  against  Meier  Steinbrink  and  another. 
From  a  judgment  for  plaintiflf  for  less  than  asked,  both  plaintiff  and 
defendants  appeal.  Judgment  and  finding  reversed,  and  new  trial 
granted. 

See,  also,  188  App.  Div.  622,  177  N.  Y.  Supp.  226. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
PAGE,  and  MERRELL,  JJ. 

Eidlitz  &  Hulse,  of  New  York  City  (Frederick  Hulse,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Frank  E.  Johnson,  of  Brooklyn  (William  D.  Guthrie,  of  New  York 
City,  of  counsel),  for  defendants. 

PAGE,  J.  [1]  The  action  was  ori^nally  against  the  members  of 
a  firm  of  attorneys  with  offices  in  the  borough  of  Brooklyn.  One  of 
the  members  of  the  firm  has  since  died,  and  his  executrix  has  been 
substituted  as  a  party  defendant.  For  convenience  we  wU  in  this 
opinion  refer  to  the  original  parties  as  defendants.  The  action  was 
brought  by  the  assignee  of  a  client  of  the  firm,  one  Silas  W.  Stein,  an 
tmcle  of  the  surviving  member  of  the  firm.  The  facts  of  the  case 
briefly  stated  were  as  follows: 

Stein  was  a  dealer  in  horses,  and  for  many  years  had  sold  horses 
to  the  Fuller  Express  Company.  The  Fuller  Express  Company  de- 
sired to  borrow  $15,000.  Stein  asked  Levy  Bros.,  who  were  hay  and 
feed  dealers,  to  make  the  loan,  and  they  agreed  to  do  so  on  condi- 
tion that  the  Fuller  Express  Company  would  agree  to  buy  hay  and 
feed  from  them,  and  that  Stein  would  guarantee  the  payment  of  the 
$15,000  loan  and  a  credit  of  $5,000  which  Levy  Bros,  were  to  ex- 
tend to  the  Fuller  Express  Company.  Stein  was  willing  to  guarantee 
the  loan,  providing  it  was  secured  by  chattel  mortgages  covering  all 
their  horses,  wagons,  harnesses,  stable  equipment,  etc.  The  prop- 
erty was  in  three  states.  New  Yoric,  New  Jersey,  and  Connecticut. 
Stein  called  on  the  defendants  and  explained  the  transaction,  and 
employed  them  to  act  as  his  attorneys  at  law  in  connection  here- 
with, for  fees  which  were  duly  paid.  The  parties  to  the  transaction 
met  at  the  defendants'  office  with  their  attome3rs,  the  defendants  rep- 
resenting Stein,  and  the  defendants  prepared  the  papers,  which  con- 
sisted of  three  chattel  mortgages,  one  covering  the  property  in  New 
Yoric,  whidi  was  to  be  filed  in  New  York  county,  one  in  New  Jersey, 
covering  the  propeitv  in  that  state,  and  one  in  Connecticut,  an  agree- 
ment between  the  Fuller  Express  Company  and  Levy  Bros.,  where- 
by the  express  company  agreed  to  purchase  its  grain  and  feed  f rom- 
Levy  Bros,  for  two  months,  and  the  instrument  whereby  Stein  guar- 
anteed the  payment  of  the  $15,000  loan  and  the  $5,000  credit,  and' 
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the  various  instruments  were  subsequently  signed,  and  the  chattd 
mortgages  were  filed  in  the  proper  offices  by  the  defendants. 

Of  these  instnmients,  the  three  chattel  mortgages  were  of  the  great- 
est importance  to  Stein,  as  a  security  for  the  loan  that  he  had  guar- 
anteed. The  note  evidencing  the  loan  was  payable  in  60  days  and 
was  renewed  from  time  to  time,  during  which  the  Levys  telephoned 
to  the  now  surviving  member  of  the  firm,  who  had  various  interviews 
with  Stein,  and  the  matter  of  extensions  was  arranged.  Stein  was 
Vjery  angry  at  the  continuance  of  the  loan,  but  his  nephew  explained 
to  him  the  legal  effect  of  his  obligation.  When  the  year  was  about  to 
expire,  the  defendants  prepared  fliree  copies  of  the  chattel  mortgages, 
with  the  statement  required  by  section  235  of  the  Lien  Law  (Consol. 
Laws,  c.  38),  which  were  sent  to  Levy  Bros,  to  be  executed,  and  were 
received  by  the  defendants,  and  the  copies  of  the  New  Jersey  and 
Connecticut  mortgages  were  sent  to  the  proper  officers,  who  returned 
the  same  to  defendants,  informing  them  that  it  was  not  necessary  to 
file  such  copies  and  statement  under  the  laws  of  those  states.  There 
was  some  controversy  as  to  who  filed  the  copy  in  New  York  county. 
The  referee,  however,  has  held  that  the  defendants  did. 

In  the  early  part  of  December,  1915,  Stein  informed  the  surviv- 
ing member  of  the  defendants'  firm  that  the  Fuller  E:q>ress  Company 
had  been  petitioned  into  bankruptcy,  and  consulted  him  with  reference 
to  the  protection  of  Stein's  interest.  The  defendants  then  took  up  the 
matter  of  a  speedy  sale  of  the  horses  with  the  receiver  in  bankruptcy 
of  the  company  and  a  federal  judge,  as  a  result  of  which  an  agreement 
was  entered  into  between  the  said  receiver.  Levy  Bros.,  Stein,  and  the 
Express  Company,  whereby  it  was  agreed  that  the  several  federal 
courts  might  make  orders  directing  the  sale  of  the  mortg^ed  prop- 
erty, and  that  the  proceeds  of  the  sale  be  substituted  in  the  place  of 
the  said  property,  and  the  lien,  if  any,  of  said  chattel  mortgages  at- 
tach to  said  proceeds  and  be  kept  as  a  special  fund,  separate  and 
apart  from  the  other  funds  of  the  estate,  pending-  a  iudicial  determhiar 
tion  of  the  validity  of  said  mortgage  and  the  extent  of  the  lien  and 
priority  thereof,  if  any.  This  agreement  was  prepared  by  the  de- 
fendants and  was  carried  into  effect  by  judicial  decrees.  The  sales 
were  had,  and  one  of  the  defendants,  or  a  representative  from  their 
office,  attended  the  sale  and  made  notes  thereof.  The  total  amount 
realized  upon  the  sales  was  $19,576.65. 

After  a  consultation  between  the  trustee  in  bankruptcy  of  the  Ex- 
press Company  and  counsel  representing  die  defendants,  in  which 
certain  deductions  were  mad^  it  was  agreed  that  the  sum  of  $15,- 
037.68  was  th«  amount  to  which  Levy  Bros,  were  entitled,  as  repre- 
senting the  property  on  which  the  diattel  mortgages  were  a  lien.  The 
counsel  weirt  over  these  figures  with  the  defendiuits,  and  tfaey  agreed 
that  the  matter  should  be  consummated  as  had  been  arranged.  A 
hearing  was  had  before  the  referee  in  bankruptcy,  and  this  amount 
was  albwed,  and  the  referee  announced  that  an  order  migfat  be  made 
to  pay  that  sum  over  to  Levy  Bros.  Before  the  order  could  be  pre- 
paid, the  trustee  sent  word  that  he  had  discovered  that  iht  chattd 
mortgages  were  invalid,  a  further  hearing  was  ha4  before  the  referee, 
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and  an  order  was  made  declaring  the  mortgages  iAvaHd  uixm  the  fol- 
lowing grounds :  » 

"(1)  Tbat  the  New  York  mortgage  is  inyalid  as  against  this  estate  beeause 
the  first  renewal  thereof,  filed  In  the  ofiice  of  the  register  of  the  county  of 
New  York  on  the  30th  daj  of  October,  1914,  did  not  have  indorsed  thereon 
the  nnmber  and  date  of  fiUng  of  the  original  mortgage.  (2)  That  the  New 
Jersey  mortgage  is  invaUd  as  against  this  estate  because  the  acknowledg- 
ment of  the  execution  thereof  was  defective.  (8)  l%at  the  New  Haven  mort* 
gage  is  invalid  against  this  estate  because  the  laws  of  Ck)nnecticut  did  not 
permit  the  mortgaging  of  the  chattels  therein  set  forth." 

Thereupon  the  fund- which  had  been  agreed  upon  to  be  set  aside 
as  a  substitute  for  the  property  went  into  the  general  estate  of  the 
bankrupt,  and  Levy  Bros,  received  as  a  general  creditor  a  dividend  of 
$6,852.42.  The  diflference  between  this  sum  and  $15,037.68,  together 
with  $750  paid  to  the  defendants  as  counsel  fees  in  the  bankruptcy 
proceeding,  is  claimed  by  the  plaintiff  as  damages  in  this  action.  The 
issues  in  the  action  were  sent  to  a  referee  to  hear  and  determine. 

The  referee  found  tfiat  the  defendants  were  not  responsible  for  any 
failure  of  the  acknowledgment  of  the  New  Jersey  mortgage;  that 
their  duty  was  fully  discharged  by  sending  the  mortgage,  as  prepared 
and  executed,  to  the  proper  officers  in  New  Jersey  for  recording  there- 
in; nor  were  ihcy  responsible  for  the  failure  of  the  Connecticut  mort- 
gage to  create  a  lien  upon  any  property  in  that  state,  because  of  the 
fact  that  by  the  laws  of  Connecticut  no  lien  could  be  created  upon 
property  of  ihe  nature  covered  by  the  chattel  mortgage,  without  a 
delivery  of  the  property  to  the  mortgagee.  He  did  find,  however,  that 
it  was  the  duty  of  the  defendants  to  continue  the  New  York  mortgage, 
by  filing  a  copy  thereof,  with  the  proper  indorsements  and  the  state- 
ment required  by  the  statutes  of  this  state,  and  that  the  doctunent 
filed  by  them  was  insufficient  for  that  purpose,  and  that  plaintiff's 
assignor  sustained  damages  by  such  failure,  but  that  the  plamtiff  was 
only  entitled  to  nominal  damages,  as  no  competent  evidence  was  of- 
fered that  any  of  the  property  covered  by  the  chattel  mortgage  upon 
the  New  York  property  was  received  by  the  receiver  or  the  trustee  in 
bankruptcy.  He  gave  judgment  for  the  $750,  paid  as  counsel  fee  in 
the  bankruptcy  proceeding. 

l^e  basis  of  the  decision  of  the  learned  referee  in  his  opinion  and 
findings,  exonerating  the  defendants  for  the  loss  sustained  by  their 
failure  to  draw  mortgages  that  upon  filing  would  give  Levy  Bros,  a 
vaKd  lien  on  the  property  in  the  foreign  states,  was  that  a  New  York 
lawyer  was  not  presumed  to  know  the  statute  law  of  another  state, 
and,  so  long  as  .the  officials  accepted  the  instruments  for  filing,  that 
relieved  the  defendants  from  any  imputation  of  negligence.  The  de- 
fendants were  employed  to  draw  these  chattel  mortgages,  and  to  'do 
whatever  was  necessary  to  give  a  valid  and  subsisting  lien  upon  the 
property  of  the  Express  Company,  These  mprtgages  were  the  only 
security  by  which  their  client  was  protected  for  his  guaranty. 

The  law  governing  the  creatbn  of  liens  on  personal  property  by 
chattel  mortgages  is  statute  law.  This  every  lawyer  should  know, 
and,  further,  that  the  statute  law  of  one  state  usually  differs  from 
the  statute  law  of  another,  as  to  form  of  the  instrument,  as  to  the 
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form  of  admowlfidgment,  and  as  to  other  requirements.  When  a 
lawyer  undertakes  to  prepare  papers  to  be  filed  in  a  state  foreign  to 
his  place  of  practice,  it  is  his  duty,  if  he  has  not  knowledge  of  the 
statutes,  to  inform  himself,  for,  like  any  artisan,  by  undertaking  the 
work,  he  represents  that  he  is  capable  of  performing  it  in  a  skillful 
manner.  Not  to  do  so,  and  to  prepare  documents  that  have  no  legal 
potency,  by  reason  of  their  lack  of  compliance  with  simple  statutory 
requirements,  is  such  a  negligent  discharjg[e  of  his  duty  to  his  client 
as  should  render  him  liable  for  loss  sustained  by  reason  of  such  neg- 
ligence. Byrnes  v.  Pahner,  18  App.  Div.  1,  4$  N.  Y.  Supp.  479,  af- 
firmed 160  N.  Y.  699,  55  N.  E.  1093. 

It  would  be  a  very  dangerous  precedent  to  adopt  that  in  this  state, 
where,  by  reason  of  its  being  the  financial  center  of  the  Union,  mem- 
bers of  the  bar  are  called  upon  to  advise  as  to  large  loanS,  and  to 
draft  instnmients  securing  such  loans,  that  must  be  filed  or  recorded 
in  other  states,  attorneys  could  escape  liability  for  unskillful  and  neg- 
ligent work,  which  had  rendered  the  securities  worthless,  and  could 
shield  themselves  behind  the  plea: 

**!  am  a  New  York  lawyer.  I  am  not  presumed  to  know  tbe  law  of  any 
other  state." 

If  the  attorney  is  not  competent  to  skillfully  and  properly  perform 
the  work,  he  should  not  undertake  the  service.  The  defendants 
were  not  employed  to  prepare  instruments  that  might  be  filed  widi 
officials,  but  such  instruments  that,  when  so  filed,  would  be  legally 
binding  and  effective  for  the  purpose  contemplated. 

[2]  In  regard  to  alleged  lack  of  proof  of  damage,  the  plaintiff  prov- 
ed that  in  the  bankruptcy  proceeding  it  was  agreed,  by  and  with  the 
counsel  and  consent  of  the  defendants,  that  of  the  assets  of  the  bank- 
rupt which  were  sold  property  which  realized  $15,037.68  was  subject 
to  the  chattel  mortgages,  and  if  the  mortgages  had  been  valid  that  smn 
would  have  been  paid  over  to  Levy  Bros.,  and  the  debt  for  which 
Stein  was  guarantor  would  have  been  reduced  by  that  amount.  This 
sum,  less  the  dividend  which  Levy  Bros,  received  as  a  general  credi- 
tor, reduced  by  the  proportionate  amount  of  the  dividend  produced 
by  the  sale  of  the  assets  that  were  not  covered  by  the  mortgages,  prima 
facie,  is  sufficient  proof  of  the  damage,  and  in  the  absence  of  other 
proof  would  be  sufficient  to  sustain  a  judgment  for  that  amount.  If 
there  was  anything  that  would  legally  reduce  that  amount,  the  burden 
of  going  forward  with  the  proof  was  upon  the  defendants.  It  was 
not  necessary  for  the  plaintiff  to  prove  that  each  horse,  wagon,  strap 
of  harness,  or  currycomb  that  was  in  existence  at  the  time  the  mort- 
gages were  made  and  filed  were  in  existence  and  sold  in  the  bankrupt- 
cy proceeding. 

The  judgment  and  findings  should  be  reversed,  and  a  new  trial 
granted  before  another  referee  (Civil  Practice  Act,  §  464),  with  costs 
to  the  plaintiff  to  abide  the  event.  Settle  order,  in  which  may  be  in- 
cluded the  name  of  the  referee,  if  the  parties  by  stipulation  can  agree, 
on  notice.    All  concur/ 
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CITY  OF  NEW  YORK  v.  PRENDCRQAST  et  «!.,  PuMio  Servie*  CommUtloB. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  14,  1922.) 

• 

1.  EUotricity  ^s>(— Statute  ereatlng  Publio  Service  Commission  held  not  to  re^ 

peal  statute  giving  control  of  electrical  subways  to  city  of  New  York. 

The  Public  Service  Commission  Law,  creating  and  establishing  the  Jur- 
isdiction of  the  PubHc  Service  Commission,  which  defines  electrical  cor- 
porations  as  Induding  a  corporation  owning,  maintaining,  and  operating 
an  electric  plant,  which  is  defined  to  include  conduits  for  holding  and 
carrying  conductors  used  in  the  transmission  of  light,  heat,  or  power,  and 
which  gives  the  commission  supervision  of  such  corporations  and  authority 
to  prescribe  the  rates  which  they  charge  the  public  for  ttieir  service,  does 
not  repeal  by  Impllcatioii  Laws  18S4,  c.  534,  Laws  1885,  c.  469,  Laws  1886. 
e.  503,  creating  a  board  of  commissioners  of  electrical  subways  for  the 
city  of  New  York,  and  requiring  corporations  using  electrical  wires  to 
run  them  through  the  subways,  and  Laws  1887,  c.  716,  transferring  to  a 
board  of  electrical  control  the  power  of  the  board  of  commissioners  of  the 
electrical  snbway,  and  Laws  1897,  c.  878,  ||  581-688»  transferring  the 
power  of  the  board  of  electrical  control  to  the  city  of  New  xork,  and 
Laws  1901,  c  466,  {$  525-531,  apportioning  such  powers  to  be  exercised  by 
the  board  of  estimate  and  apportionment  and  the  commissioner  of  water 
supply,  gas,  and  electricity,  so  as  to  give  the  Public  Service  ConuniasioB 
jnrl8dicti0n  of  charges  for  use  of  tha  subway  for  electrical  wires. 

2.  Publle  lervloe  aomnlssioin  «s»6^Pewars  given  to  Pabllo  Service  Commls* 

tlon  not  to  be  extended  by  Implication. 

Powers  given  to  the  .Public  Service  C(Hnmis8ion  should  not  be  extended 
by  implication  beyond  what  may  be  necessary  for  their  just  and  reason- 
able execution. 

Appeal  from  Supreme  Court,  New  York  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  for  an 
order  against  William  A.  Prcndergast,  Chairman  of  the  Public  Serv- 
ice Commissi<»i»  and  others,  prohibiting  them,  as  members  of  the 
Public  Service  Commission,  from  conducting  a  proceeding  to  fix 
rates  to  be  charged  by  the  Consolidated  Telegraph  &  Electrical  Sub- 
way Company.  Pfom  the  grant  of  such  order,  defendants  appeal. 
Affirmed. 

Ai^ed  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Ledyard  P.  Hale,  of  Albany  (Harry  Myron  Chamberlain,  of  New 
York  City,  on  the  brief),  for  appellants. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (William  B. 
Carswdl,  of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  [1]  The  question  presented  by  this  appeal  is  whether 
the  local  and  special  statutes  relating  to  the  construction,  maintenance, 
and  regulation  of  subways  to  carry  electrical  conductors  and  wires  of 
the  electric  light  companies  in  the  city  of  New  York  were  repealed,  or 
ao  much  thereof  as  gave  the  right  to  revise  the  rentals  to  be  charged 
were  repealed,  and  power  vested  in  the  Public  Service  Commission. 
A  somewhat  extended  review  of  the  statutes  would  seem  to  be  neces- 
sary to  a  proper  consideration  of  the  subject. 

Prior  to  1884,  the  telegraph,  telephone,  and  electric  light  c(Mnpanies 
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had  franchise  rights  to  carry  their  wires  upon  poles  placed  in  lie 
streets  of  the  city  of  New  York.  This  method  of  transmission  of 
electric  current  was  deemed  dangerous  to  the  safety  of  pedestrians 
and  those  engaged  in  the  usual  street  traffic,  and  a  plan  was  devised 
for  the  construction  of  underground  subways  in  which  these  wires 
CQuld  be  placed.  Statutes  were  enacted  whereby  a  board  of  commis- 
sioners of  electrical  subways  was  created.  Law3  1884,  c  534;  Laws 
1885,  c.  499;  Laws  1886,  c.  503.  The  commissioners  were  instruct- 
ed to  require  the  various  electrical  corporations  to  submit,  within  60 
days,  a  plan  or  plans  for  carrying  on  their  operations  underground, 
and  in  the  case  of  the  failure  of  such  companies  to  submit  plans  the 
commissioners  were  required  to  devise  plans  and  to  construct  subways. 
It  was  the  intention  of  these  acts  that  the  various  electrical  corpora- 
tions should  provide  the  subways,  and  no  provision  was  made  for  the 
commission  to  finance  the  construction,  either  by  an  appropriation 
therefoi:  or  an  authorization  to  borrow  money.  The  companies  failed 
to  submit  plans ;  in  fact,  most  of  the  companies  bitterly  contested  the 
le^slation,  as  it  entailed  on  them  a  great  expense  and  conferred  on 
them  no  added  benefit. 

In  this  situation  the  Consolidated  TelegrajA&  Electrical  Subway 
Company  offered  to  build  the  subways.  A  contract  was  entered  into, 
dated  July  22,  1886,  between  said  company  and  the  commissioners 
of  electrical  subways.  A  further  contract  modifying  the  original,  was 
made,  dated  April  7,  1887.  These  contracts  were  ratified  by  the  Leg- 
islature. Laws  1887,  c.  716.  Pursuant  to  this  contract,  the  Consoli- 
dated. Telegraph  &  Electrical  Subway  Company  constructed  subways 
to  accommodate  low-tension  electrical  lines,  such  as  were  used  by  the 
telegraph  and  •  telephone  companies,  and  low-tension  wires  of  elec- 
trical light  companies,  and  also  subways  to  accommodate  high-tension 
lines  used  in  distributing  light,  heat,  and  power.  In  1891  the  two 
systems  were  divided,  and  the  low-tension  subways  which  had  been 
constructed  by  the  Consolidated  Subway  Company  were  conveyed  to 
the  Empire  City  Subway  Company,  and  the  power  and  duty  to  con- 
struct, maintain,  and  operate  such  subways  for  low-tension  lines  was 
granted  to  and  assumed  by  the  Empire  City  Subway  Company.  This 
new  contract  was  authorized  by  the  Legislature  (Laws  1891,  c.  231), 
since  which  time  the  hi^h-tension  electric  lines  have  been  placed  in  the 
subways  of  the  Consolidated  Company.    . 

The  contract  entered  into  between  the  commissioners  of  dectrical 
subways  and  the  Consolidated  Company,  which  was  ratified  by  the 
Legislature,  so  far  as  material  to  this  inquiry,  was  as  follows:  The 
Consolidated  Company  was  to  provide,  build,  equip,  maintain,  and 
operate  the  subways  therein  mentioned;  the  said  company  to  fix  a 
fair  scale  of  rents  to  be  charged,  according  to  the  kind  of  conductors 
and  the  amount  of  space  required  therefor,  which  was  to  be  at  the 
same  rate  to  all  occupants  making  a  like  use  of  said  subways,  but  the 
scale  of  rentals  or  any  charges  fixed  or  made  by  the  said  company 
was  to  be  at  all  times  subject  to  the  control,  modification,  and  re- 
vision of  the  commissioners  of  electrical  subways,  or  their  succes- 
sors.   Whenever  the  net  annual  profits  of  the  Consolidated  Conqrany, 
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remaining  after  the  payment  of  the  expenses  of  maintaining  and  op^ 
en^ting  such  subways,  should  exceed  10  per  cent,  upon  the  actual 
cash  capital  invested  by  it  in  providing,  constructing,  and  equipping 
such  subways,  then  the  excess  of  such  profits  over  the  10  per  cent. 
was  to  be  paid  into  the  treasury  of  the  city  of  New  York ;  but  if,  in 
any  year  or  years  prior  to  the  earning  of  such  excess,  the  earnings 
of  the  Consolidated  Company  should  not-  have  equaled  10  per  cent., 
then  the  Consolidated  Company  should  be  first  entitled  to  recoup  it- 
self out  of  such  excess  for  the  difference  between  the  actual  annual 
earnings  and  the  said  10  per  cent,  the  intention  being  that  no  pay- 
ment should  be  made  to  the  city  of  New  York  out  of  such  excess  of 
earnings  tmtil  the  Consolidated  Company  should  first  have  actually 
earned  and  received  10  per  cent,  for  each  year  theretofore.  In  case 
any  dispute  should  arise  between  the  Consolidated  Company  and  any 
company  occupying  or  desiring  to  occupy  said  subways,  thie  same  was 
to  be  referred  to  the  commissioners  of  electrical  subways  or  their 
successors  for  settlement,  whose  decision  should  be  final.  It  was 
further  provided  that  the  successors  of  the  commissioners  of  electrical 
subways  should  be  construed  to  include  those  who  may  succeed  them 
as  conunissioners  under  the  provisions  of  existing  laws,  or  under  the 
provisions  of  any  law  hereafter  passed  by  the  L^slature  of  the  state 
of  New  York,, or  any  officer  or  officers  of  the  city  of  New  York  who 
shall  succeed  to  the  powers  and  duties  of  the  commissioners  of  elec- 
trical subways,  or  any  part  of  such  powers  and  duties,  under  the  pro- 
visions of  any  law  now  existing  or  hereafter  enacted  by  said  Legis- 
lature, or  any  other  persons  or  officers  hereafter  appointed  or  selected 
ptu-suant  to  any  law  to  succeed  to  the  powers  and  duties,  or  any  part 
thereof,  of  the  said  conamissioners.  There  is  also  contained  in  the 
contract  a  provision  permitting  the  city  of  New  York  to  purchase  the 
subways. 

After  a  large  number  of  miles  of  the  subways  had  been  completed, 
the  Consolidated  Company  fixed  a  scale  of  rentals,  and  the  electric 
light  companies  hired  space,  but  after  a  short  time  refused  to  pay 
the  rent,  and,  on  being  threatened  with  eviction  from  the  subways, 
the  Brush  Electric  Light  Company  brought  an  action  claiming  the 
rental  charged  by  the  Consolidated  Company  was  unreasonable  and 
unjust,  and  asked  to  have  a  fair  scale  of  rentals  determined  by  the 
court,  and  for  ai^  injunction.  The  court  denied  the  motion  for  an 
injunction  pendente  lite,  arid  on  appeal  the  court,  among  other  rea- 
sons for  affirmance,  said : 

"It  any  banh  or  unfair  contraot  wtis  inslfited  upon,  under  tbe  circam< 
stances,  by  the  defendant,  the  plaintiffs  had  their  appeal,  because  the  scale 
of  rents  or  any  charge  fixed  or  made  by  the  defendant  was  at  aU  times  sub- 
ject to  the  control,  modification,  and  revision  of  the  board  of  electrical  con- 
trol or  their  snccessors,  and  if  the  terms  of  the  contract  which  had  been 
entered  Into  betweoi  the  defemlant  and  the  electric  light  companies  were 
of  such  a  character  as  required  modification,  an  appeal  was  ^ven  to  the 
board  of  electrical  control,  and  with  but  on£  exception,  as  far  as  we  can  see 
from  the  papers,  no  such  rights  were  ever  exercised.**  Brush  Electric  lUumi- 
nafing  Co.  v.  Consolidated  Telegraph  &  Electrical  Bnbway  Co.,  60  Hun,  446, 
46S^  15  N.  Y.  Supp.  477,  480. 
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One  of  the  companies  did  appeal  to  the  board  of  electrical  control 
(see  infra),  as  noted  above,  and  the  said  commissioners  reduced  the 
schedule  of  rentals,  and  such  schedule  has  been  in  operation  ever 
since,  without  complaint  on  thfe  part  of  the  Consolidated  Company  or 
its  tenants. 

By  chapter  716  of  the  Laws  of  1887  it  was  provided  that  from  and 
after  the  passage  of  said  act,  and  until  the  1st  day  of  November,  1890, 
the  board  of  commissioners  of  electrical  subwa3rs,  together  with  the 
mayor  of  the  city  of  New  York,  were  constituted  the  board  of  elec- 
trical control,  and  the  act  further  provided : 

"All  the  powers  and  duties  conferred  or  imposed  by  the  said  act  (chapter 
four  hundred  and  ninety-nine  of  the  Laws  of  eighteen  hundred  and  eighty- 
five)  upon  the  commissioners  appointed  thereunder  in  and  for  the  city  of 
New  York,  and  all  the  powers  and  duties  heretofore  by  any  law  conferred 
or  imposed  upon  the  local  authorities  of  said  city,  or  any  of  them,  in  respect 
to  or  affecting  the  placing,  erecting,  construction,  suspension,  maintenance, 
use,  regulation  or  control  of  electrical  conductors,  or  conduits  or  subways  for 
electrical  conductors  In  said  city  are  hereby  transferred  to  and  conferred  and 
imposed  upon  and  shall  hereafter  be  exclusive  exercised  and  performed  by 
the  said  board  of  electrical  control,  constituted  as  provided  in  this  act.  and 
its  successors  as  hereinafter  provided.*' 

The  term  of  office  of  the  board  of  electrical  control  was  extended 
from  time  to  time,  and  the  rights,  powers,  and  duties  vested  or  exist- 
ing in  said  board  of  electrical  control  were  continued  during  such  ex- 
tended period.  Laws  1890,  c.  550;  Laws  1891,  c.  383;  Laws  1892, 
c.  263;  Uws  1893,  c.  396;  Laws  1894,  c.  207;  Laws  1897,  c.  710. 
By  the  Greater  New  York  Charter  (Laws  1897,  c.  378,  §§  581-588) 
the  board  of  electrical  control  was  abolished,  and  all  the  powers  and 
duties  thereof  were  conferred  and  imposed  upon  the  city  of  New 
York,  and,  as  matters  of  administration,  were  devolved  upon  the  com- 
missioner of  public  buildings,  lighting,  and  supplies.  In  the  amended 
Greater  New  York  Charter  (Laws  1901,  c.  466,  §§  525-531)  the  pow- 
ers were  conferred  upon  the  city  of  New  York,  to  be  exercised  in 
some  instances  by  the  board  of  estimate  and  apportionment,  and  as 
to  matters  of  administration  were  devolved  upon  the  commissioner 
of  water  supply,  gas,  and  electricity.  See,  also.  Laws  1916,  c.  602, 
amending  Greater  New  York  Charter  of  1901,  §  469,  subd.  5. 

On  January  21,  1922,  the  mayor  of  the  city  of  New  York  received 
a  certified  copy  of  an  order  of  the  Public  Service  Commission  of  the 
state  of  New  York,  entitled  "Matter  of  Rates  of  Consolidated  Tele- 
graph and  Electrical  Subway  for  Use  of  Conduits  in  the  City  of  New 
York,"  ordering,  on  its  own  motion,  that  a  hearing  be  had  by  said 
commission  as  to  the  rates,  charges,  and  classification  of  service  of 
the  Consolidated  Telegraph  &  Electric^  Subway  Company  for  the 
use  of  conduits,  ducts,  etc.,  to  the  end  that  the  commission  shall  pre- 
scribe just  and  reasonable  rates,  charges,  and  classification  to  be  there 
in  force  for  the  service  to  be.  furnished  by  such  corporation,  and  just 
and  reasonable  acts  and  regulations  to  be  done  and  observed  by  such 
corporation  rdating  thereto.  The  corporation  counsel  of  the  city  of 
New  York  obtained  an  order  prohibiting  the  said  commission  from 
proceeding  in  the  matter.    From  that  order  this  appeal  is  taken. 
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The  sole  qnestion  to  be  determined  is  whether  the  Public  Service 
Commission  has  jurisdiction  of  the  subject-matter.  The  Public  Serv- 
ice Commission  was  established  for  the  purpose  of  r^^Iating  corpo- 
rations who  rendered  service  to  the  public  lor  which  they  were  en- 
titled to  charge,  that  they  might  be  required  to  render  adequate  serv- 
ice for  a  reasonable  compensation.  This  was  the  fundanaental  pur- 
pose of  the  law,  and  the  various  provisions  of  the  law  establishing 
the  commission  had  this  object  in  view.  As  will  app^r  from  the 
consideration  of  the  legislation  with  respect  to  the.  electrical  subways 
in  the  city  of  New  York,  there  was  no  purpose  of  serving  the  pubUc 
for  which  the  public  was  required  to  pay.  Certain  corporations  were 
transmitting  electric  current  by  means  of  overhead  wires  on  the  city 
streets,  by  right  of  franchises.  This  created  a  dangerous  condition, 
especially  such  as  were  used  for  the  transmission  of  high-power  cur- 
rents for  electric  light,  heat,  and  power.  The  removal  of  the  poles 
from  the  street  and  placing  the  wires  underground  had  no  relation  to 
the  service  of  the  companies  to  their  patrons,  nor  to  the  rate  of  charge 
for  such  service.  It  was  not  an  exercise  of  the  regulatory  power  of 
the  state  over  public  service  corporations.  It  was  an  exercise  of  the 
power  and  duty  of  the  state  as  keeper  of  the  highways  to  render  them 
safe  and  convenient  for  the  public  use  for  which  they  were  intended. 
When  the  acts  above  referred  to  were  passed,  and  the  subways  were 
completed,  the  companies  had  no  right  longer  to  maintain  their  poles 
and  wires  above  the  street.  They  were  there  without  authority  and 
became  a  nuisance.  American  Rapid  Tel.  Co.  v.  Hess,  125  N.  Y.  641, 
649,  26  N.  E.  919,  13  L.  R.  A.  454,  21  Am.  St.  Rep.  764.  Because 
of  the  right  to  be  in  the  streets,  some  other  means  of  exercising  their 
franchise  rights  had  to  be  afforded;  a  destruction  of  their  means  of 
transmission  of  electrical  current  would  effectually  deprive  the  com- 
panies of  their  power  to  transact  the  business  for  which  they  were 
incorporated,  and  deprive  the  public  of  the  benefit  of  their  service. 
To  provide  facilities  for  the  transaction  of  their  business,  and  to  abate 
the  nuisance  of  the  use  of  the  public  highways,  the  Consolidated  Com- 
pany, under  contract  with  the  state  (for  the  board  of  commissioners 
of  electrical  subways  was  a  state  body  empowered  to  act  on  behalf  of 
the  state)  constructed  the  subways  at  its  own  expense,  and  was  au- 
thorized to  charge  a  reasonable  rental  for  the  space  in  its  subways, 
subject  to  the  supervision  of  the  commissioners,  to  whom  was  added 
the  chief  executive  officer  of  the  city.  By  subsequent  legislation  the 
supervisory  power  over  this  company  was  transferred  to  the  city  and 
one  of  the  officers  thereof.  The  last  act  of  the  Legislature  (Laws 
1916,  c.  602,  amending  Greater  New  York  Charter  1901,  §  469,  subd.  5) 
conferring  power  on  the  commissioner  of  water  supply,  gas,  and  elec- 
tricity over. these  subways  was  passed  subsequent  to  the  enactment  of 
the  Public  Service  Commissions  Law,  the  short  title  of  which  was 
changed  by  chapter  134  of  the  Laws  of  1921,  to  the  Public  Service 
Commission  Law. 

The  attorney  for  the  commission  argues  that  because  the  definition 
in  the  Public  Service  Commission  Law  of  the  words  "electrical  cor- 
poration'^- includes  a  .corporation  owning,  operating,  or  managing 
any  electric  plant,  and  among  the  facilities  which  go  tp  n^ike  up  an 
"electric  plant,*'  as  defined  in  the  law,  are  included  conduits  aiid  ducts 
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for  heading  or  cafrying  conductors  used  or  to  be  used  for  the  trans- 
mission of  light,  heat,  or  power,  and  the  commission  is  given  the  su- 
pervision of  electrical  corporations,  and  can  prescribe  ih&  rates  that 
they  can  charge  the  public  for  their  service,  dierefore  the  special  stat- 
utes relating  to  the  electrical  subways  in  New  York  City  are  repealed, 
and  the  supervision  of  the  operation,  the  regulation,  and  control  of 
the  Consolidated  Company  is  taken  away  from  the  city  of  New  York 
and  the  officers  thereof,  and  vested  in  the  Public  Service  Commission. 
The  appellants  argue  that  the  special  local  acts  providing  for  the 
construction  and  regulation  of  the  dectrical  subways -were  repealed 
by  implication  by  the  enactment  of  the  Public  Service  Commission 
Law  (Consol.  Laws,  c.  48),  a  general  statute  dealing,  as  they  claim, 
with  the  same  subject.  It  is  true,  as  said  by  the  Court  of  Appeals,  that 
while— 

"a  general  statute  will  repeal  special  or  local  acts  without  expresely  nam- 
ing them,  where  they  are  inconsisteiit  with  it,  and  where  it  can  be  seen 
from  the  whole  enactment  that  it  was  the  intei^Uoix  of  the  Ijegislatore  to 
sweep  away  all  local  peculiaritiee  thua  sanctioned  by  special  acts,  and  to 
establish  one  uniform  system  (Black  on  Interpretation  of  Law^  S  1S3),  there 
is  no  rule  of  law  •  •  ♦  which  prohibits  the  repeal  of  a  special  act  by  a 
general  one,  nor  is  there  any  principle  forbidding  msch  repeal  withmtt  the  use 
of  words  declarative  of  that  intent."  ^ 

But  the  court,  quoting  from  Sutherland  on  Statutory  Construction,  § 
159,  further  said: 

"The  question  is  always  one  of  intention,  and  the  purpose  of  abrogating 
a  particular  enactment  by  a  later  general  statute  is  sufficiently  manifested 
when  the  provisions  cannot  stand  together."  People  ex  rel.  Vl^ning  v.  Dal- 
ton,  158  N.  X.  176,  184,  52  N.  B.  1113,  1116. 

Applying  this  test,  it  will  be  found  that  there  is  no  conflict  or  con- 
hadiction  between  the  provisions  of  the  earlier  statutes  and  the  Pub- 
lic Service  Commission  Law.  The  commission  can  and  does  regu- 
late the  price  to  be  charged,  the  operation,  and  other  details  of  serv- 
ice of  the  electric  light  companies  that  use  this  subway.  The  rent 
paid  is  an  operating  expense,  which,  if  the  subways  did  not  exist, 
would  have  to  be  paid  by  the  user  for  maintenance  and  upkeep  of  poles 
and  insulators  on  its  distributing  system,  upon  which  an  allowance  for 
depreciation  would  have  to  be  made,  and  upon  the  capital  invested  in 
which  the  companies  would  have  to  be  allowed  a  fair  return  in  es- 
tablishing the  rates  to  be  charged  to  their  customers. 

The  powers  conferred  on  the  board  of  electrical  control  by  the 
earlier  statutes  have  now  been  devolved  upon  the  city  of  New  York 
and  its  officers,  and  are  embodied  in  the  Greater  New  York  Charter. 
Whatever  power  existed  in  the  board  of  electrical  control  to  modify 
or  revise  the  rentals  charged  by  the  Consolidated  Company  is  by  the 
charter  vested  in  city  officials.  In  People  ex  rel.  New  York,  N.  H. 
&  H.  R.  Co.  v.  Willcox,  200  N.  Y.  423,  429,  94  N.  E.  212,  the  Public 
Service  Commission  attempted  to  exercise  a  power  apparently  with- 
in its  jurisdiction,  but  which  was  by  the  Greater  New  York  Charter 
vested  in  the  board  of  health.  The  court  held'  that  the  power  vested 
in  the  board  of  health  was  exclusive,  and  the  charter  provisions  were 
not  repealed  or  affected  by  the  Public  Service  Cctomissions  Law,  and 
the  court  used  this  language^  wfudi  is  pertinfent  to  tiie  present  con- 
sideration :  ' 
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"There  Is  no  Qoetttoii  but  irtiat  the  avthority  and  pcywer  to  aet  ooaf erred 

upon  the  board  of  health  by  the  city  charter  were  ample  for  the  purposes 
Intended  and  dediared.  To  find  them  withdrawn  as  against  a  railroad  cor- 
poration there  should  be  very  predaB  langoage  of  repeal,  or  such  apparent 
repugnance  and  inconsistency  in  the  proTisions  of  the  Public  Service  Com- 
missions Law  as  to  require  those  of  the  charter  to  yield  to  them,  as  a  later 
law.  To  find  the  charter  provisions  rendered  less  exclusive,  the  powers 
eonferred  in  the  later  law  should  be  in  such  language  and  of  such  unmis- 
takable pertinence  as  to  imply  their  concurrent  exercise  by  the  two  bodies. 
*  *  *  It  would  be  dilBoult  to  perceive  either  a  reason  or  any  sound  pol- 
icy in  conferring  upon  the  commissions  a  Jurisdiction  concurrent  with  that 
of  the  city's  health  department  Judicial  construction  of  a  general  'statute 
should  guard  against  interpreting  its  language  so  as  to  create  conflict  or 
oontnidiction  with  the  provisions  of  an  earlier  and  special  'statute,  if  it 
saay  stand  independently  and  with  a  distinct  and  useful  purpose  to  ac- 
complish.** 

[2]  Repeals  by  implication  are  not  favored,  and  will  not  be  in- 
dulged in,  if  there  is  any  odier  reasonable  construction.  In  my  opin- 
ion, there  is  no  conflict  in  the  statutes ;  both  may  stand  and  be  op- 
erative, without  repugnance  to  each  other,  or  giving  rise  to  any  con- 
flict of  authority.  If  the  Legislattu-e  had  intended  to  withdraw  the 
power  from  tfie  local  authorities  and  vest  it  in  the  Public  Service 
Commission,  it  would  have  done  so  by  direct  enactment,  as  it  did  by 
abolishing  the  Rapid  Transit  Commission  and  expressly  conferring 
its  powers  and  duties  upon  the  Public  Service  Commission.  The 
commission  was  given  extensive  powers,  but  they  should  not  be  ex- 
tended by  implication  beyond  what  may  be  necessary  for  their  just 
and  reasonable  execution.  People  ex  rel.  New  York,  N.  H.  &  H.  R. 
Co.  V.  Willcox,  supra. 

''The  commission,  aa  an  extraordinary  tribunal  of  the  state,  must  have  the 
XX>wer  lierein  exercised  conferred  by  a  statute  in  language  free  from  doubt. 
The  power  is  not  to  be  taken  by  implication ;  it  must  be  given  by  langnage 
which  admits  of  no  other  reasonable  construction."  Slier  v.  liouisville  ^ 
K.  R.  Ck>.,  218  U.  8.  176,  IM,  29  Bup.  Ot  451,  456,  63  U  Ed.  753. 

If  there  is  doubt  whether  the  power  is  given,  the  commission  should 
not  assume  to  act;  but,  if  it  seems  appropriate  that  the  commission 
should  have  the  power,  the  Legislature  should  be  asked  to  give  it. 

In  my  opinion,  the  subject-matter  of  the  proceeding  instituted  by 
the  commission  was  not  within  its  jurisdiction,  and  the  order  should 
be  affirmed^  with  costs.    All  concur. 


(202  App.  Div.  12^ 

KLEINBAUM  v.  MILLER  of  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  14,  ld22.) 

I.  Partnersiiip  es>9(l)— Cofltraot  held  ooe  of  enpieyment  and  not  of  partnership. 
Wl^ere  a  chemist,  under  contract  with  a  manufacturing  company,  was 
to  have  charge  of  a  department  in  a  factory,  and  as  salary  for  services 
as  manager  was  to  receive  26  per  cent  of  the  net  profits  of  ttie  depart- 
ment, to  be  increased  with  the  growth  of  the  business,  but  was  not  ^ven 
an  ownership  in  the  business,  the  contract  was  not  one  of  partnership, 
but  was  one  of  employment,  and  the  only  right  of  the  chemist  thereunder 
was  his  right  to  a  salary  measured  by  the  profits  of  his  department. 

#s»For  «tti«r  OEMS  am  mbi*  topte  a  K3BT-NUMBBR  la  all  K«yNiimbM«d  Dlcwta  a 
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2.  Masttr  aid  MrvtMl  43»70(3)--Muaa«r  falltof  to  prtvv  Ut  prwHs  Mt  ei- 

titled  to  r«oover. 

A  department  manager  cannot  racorer  a  share  ot  the  profits  under  a 
contract  provldhig  that  ha  was  to  receive  a  percentane  of  the  net  profits 
of  his  department,  where  he  failed  to  prove  that  net  profits  were  earned 
by  the  department 

3.  Corporations  ^=3»308(ll>— Fallnre  of  departneat  naaager  to  sstabilih  rl§ht 
*  to  aocountlno  aoalnst  a  corporation  hsM  to  amount  to  a  failnro  to  estsMltli 

right  of  aooounting  against  chlsf  stookholdsr. 

Where  a  chemist  contracted  with  a  manufactnring  ootporatioii,  most  of 
whose  stock  was  owned  by  co-partnership,  to  mainage  a  department  of  a 
factory,  for  which  he  was  to  be  paid  a  share  of  the  profits  of  the  depart^ 
ment,  in  a  suit  by  the  chemist  a^lnst  the  corporation  and  Its  chief  stock- 
holder for  an  accounting  for  profits  on  materials  bought  for  his  de- 
partment and  subsequently  sold  at  a  profit,  on  failure  of  the  chemist  to 
show  a  right  to  an  accounting  against  the  corporation,  he  cannot  have  an 
accounting  by  the  copartnership  and  the  chief  partzier  th^eof . 

Appeal  from  Supreme  Court,  New  York  Couiity. 

Suit  by  EHhu  H.  Kleinbaum  against  Clifford  L.  Miller  and  others. 
From  an  interlocutory  judgment  in  favor  of  plaintiff,  defendant  Clif- 
ford L.  Miller  appeals.    Judgment  reversed,  and  a  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLINO,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Michael  J.  Sweeney,  of  New  York  City  (Charles  H.  Tuttle,  of  New 
York  City,  of  counsel),  for  appellant. 

Karl  Propper,  of  New  York  City  (I.  Maurice  Wormser  and  Ernest 
H.  Wells,  both  of  New  York  City,  on  the  brief),  for  respondent. 

DOWLING,  J.  The  cause  of  action  set  forth  in  the  complaint  herein 
is  based  upon  an  agreement  in  writing,  bearing  date  December  2,  1915, 
between  plaintiff  and  the  West  Stockbridge  Lime  Company^  a  Massa- 
chusetts corporation.  By  that  agreement,  a  copy  of  which  is  annexed 
to  the  complaint,  it  appears  that  the  company  was  desirous  of  install- 
ing a  new  department  in  its  plant  at  West  Stockbridge,  Maiss.,  for  the 
purpose  of  conserving  and  utilizing  the  carbon  dioxide  gas  then  being 
made  at  its  plant  in  the  calcination  of  limestone,  and  of  manufacturing 
certain  chemicals  from  said  gas,  principally  magnesium  chloride  and 
allied  chemicals,  and  that  plaintiff  had  made  a  study  of  the  processes 
of  manufacturing  magnesium  chloride  from  such  gas,  and  of  the  pro- 
cesses for  obtaining,  confining,  and  conserving  such  gas  to  that  end. 

It  was  therefore  agreed  that  the  company  would  install  and  set  up 
all  necessary  machinery  and  equipment  for  the  manufacture  of  mag- 
nesium chloride  and  its  allied  chemicals,  and  would  furnish  all  the 
necessary  capital  required  to  finance  the  operation  and  to  build  tfie 
plant  and  equipment.  It  was  provided  that  such  plant  "shall  be  a 
separate  department  of  the  business,  of  the  party  of  the  first  part^ 
(the  company),  "concerning  the  activities  and  business  of  which  the 
party  of  the  first  part  shall  keep  separate  books  of  account  and  all  nec- 
essary records,  which  shall  at  all  times  be  accessible  and  open  to  the 
inspection  and  examination  of  the  party  of  the  second  part"  (plain- 
tiff), "or  his  duly  authorized  agent  or  representative,*'    The  company 

43a»For  oUier  cmm  M«iunt  topic  ft  KBT-NUMBBR  is  HU  Key-Numbtr«d  DigMto  A  Ia4ez« 
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then  employed  plaintiff  ''as  manager  of  the  manufacturing  processes 
of  the  department  and  chemical  ei^necr  thereof,"  such  emplojrment 
to  continue  subject  to  the  conditions  th^einafter  set  forth. 

The  plaintiff  agreed  to  give  as  much  time  to  his  duties  as  was  nec- 
essary to  their  efficient  performance,  and  to  give  all  his  skill,  ability, 
and  endeavors  to  the  interests  of  the  department  and  to  work  for  its 
best  interest.  He  further  agreed  to  submit  for  the  consideration  of 
the  compEUiy  any  new  chemical  ideas,  formulas,  methods,  or  inven- 
tions relatixig  to  the  business  of  the  department,  which  he  might  orig- 
inate ;  but,  in  case  they  could  not  agree  upon  the  terms  upon  which  they 
should  be  taken  over,  they  could  be  sold  elsewhere.  It  was  agreed 
that  any  article  or  by-product  resulting  from  plaintiff's  process  of 
manufacturing  magnesium  chloride  as  practiced  upon  the  installation 
of  the  department  should  become  the  property  of  the  company,  and, 
if  sold,  the  profit  derived  therefrom  was  to  be  credited  to  and  appor- 
tioned with  the  profits  of  said  department    It  was  further  agreed: 

"The  party  of  tlie  first  part  sbaU  pay  to  the  party  of  the  second  part,  a» 
a  salary  for  his  services  as  manager  as  aforesaid,  an  amount  which  shaU  be 
.  equivalent  to  twiftnty-flye  (25)  per  cent  of  the  net  profits  of  the  department 
herein  constituted,  this  salary  being  fixed  on  such  profit-sharing  basis  solely 
for  the  purpose  of  arranging  for  its  automatic  increase,  with  the  growth  of 
the  business  of  said  department  and  not  for  the  purpose  of  giving  the  party 
of  the  second  part  an  actual  ownership  interest  in  the  business  of  the  party 
of  the  first  part;  and  it  is  further  agreed  by  the  party  of  the  first  part 
that  the  party  of  the  second  part  shall  be  cdlowed  a  drawing  account  of 
fifty  doUam  ($50.00)  a  week  up  to  January  31,  1916.  If  his  drawing  account 
for  the  six  months  following  said  date  shall  be  a  sum  equivalent  to  a  rate 
of  three  thousand  dollars  ($3,000)  annually,  or  whenever  thereafter  it  shall 
amount  to  said  rate,  he  ahaU  devote  his  entire  time  and  attention  to  the 
hosinesB  of  this  department  and  dispose  of  any  other  business  in  which  he 
may  be  engaged.  The  party  of  the  first  part  shall  be  privileged  to  appoint  a 
representative  to  said  department  herein  constituted,  who  shall  be  paid  by 
the  party  of  the  first  part" 

The  company  was  to  keep  books  and  records  exclusively  cif  the  de- 
partment business,  and  an  inventory  and  account  of  all  profits  and 
losses  was  to  be  taJcen  every  six  months.  The  method  of  computation 
of  the  net  profits  was  set  forth  in  detail.  Before  any  profits  were  ap- 
portioned and  distributed,  the  department  was  to  repay  to  the  company 
all  moneys  advanced  by  it  for  the  erection  and  installation  of  the  de-r 
partment  plant,  and  upon  such  repayment  the  plant  was  to  be  considered 
as  a  department  asset.  If  the  department  profits  should  not  amount 
for  the  first  fiscal  year  to  the  sum  of  $5,000,  or  if  after  such  year  a 
fair  test  of  at  least  six  months  should  disclose  that  the  profits  could 
not  be  reasonably  expected  to  reach  that  figure  annually,  the  company 
Had  the  option  to  abolish  the  department  and  terminate  the  agreement, 
and  all  salaries  and  expenses  thereunder,  this  being  of  the  essence  of 
the  agreement.  In  such  event,  and  in  case  the  company  wished  to  sell 
the  plant,  plaintiff  had  the  first  option  of  purchasing  the  same,  with  gas 
service  thereto,  at  a  fair  appraised  value,  less  the  undistributed  net 
profits.  In  the  event  of  such  termination,  and  in  case  plaintiff  declined 
to  exercise  his  option  to  purchase,  then,  in  consideration  in  full  for 
the  services  that  plaintiff  performed,  an  inventory  and  account  of  all 
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profits  and  losses  should  be  taken,  and  25  per  cent,  of  tiie  net  profits 
should  be  paid  to  plaintiff,  such  payment  not  to  be  considered  as  an 
interest  of  plaintiff  in  the  business  of  the  department,  but  soldy  as  a 
consideration  for  services  performed. 

It  was  further  provided  that,  as  an  extra  inducement  to  plaintiff, 
and  solely  for  the  purpose  of  securing  his  best  efforts,  ddll,  time,  and 
attention  to  the  business  of  the  department,  and  not  for  the  purpose  of 
giving  him  or  his  estate  any  interest  therein,  the  company  agreed  to 
the  following  extra  stipulations,  which  the  plaintiff  accepted  and  rat- 
ified: f 

(1)  In  case  of  the  death  of  the  plaintiff,  the  company  wonld  allow  the 
legal  repreeentatlye  of  hia  eetate  to  appoint  a  conqpetent  and  acceptable  man 
to  take  the  place  of  said  deceased,  and  so  long  as  the  service  of  such  man 
was  furnished  by  the  decedent's  estate,  the  latter  should  be  entitled  to  re- 
ceive a  sum  which  should  be  equivalent  to  twenty-five  per  cent  (25%)  of  the 
net  profits  of  the  department's  business,  the  said  estate  to  pay  the  salary  of 
its  appointee. 

(2)  If  the  legal  r^resentative  of  the  estate  of  the  deceased  should  not 
desire,  or  should  be  unable,  to  select  such  man,  then  the  former  must  im- 
mediately notify  the  company  to  that  effect  in  writing. 

(3)  Upon  the  receipt  of  said  notice,  the  company,  at  its  option,  either :  (a) 
Pay  to,  or  deposit  to  the  credit  of,  said  estate  of  the  deceased  a  sum,  the  prin- 
cipal of  which  at  six  per  cent.  (6%)  interest  would  earn  annually  a  sum 
equivalent  to  one-sixteenth  C^/m)  of  the  average  net  profits  of  said  depart- 
ment. The  said  amount  of  said  profits  to  be  determined  by  appraisers  ac- 
ceptable to  both  parties  to  this  agreement,  (b)  Pay  to  or  deposit  to  the  credit 
of  said  estate  of  the  deceased  annually  a  sum  which  should  be  equivalent  to 
one-sixteenth  (i/ie)  of  the  net  profits  earned  by  'said  department,  which  net 
profits  should  be  determined  in  the  manner  provided  for  in  this  agreement 
subject  to  a  further  deduction  from  gross  profits  of  a  reasonable  salary  for 
the  services  of  a  man  to  replace  the  deceased. 

The  complaint  then  sets  forth  that  plaintiff  entered  upon  the  per- 
formance of  the  agreement,  and  duly  performed  all  the  acts  and  duties 
imposed  upon  him  thereby,  and  all  the  terms  and  conditions  thereof 
on  his  part  to  be  performed,  until  July  29,  1916,  when  he  was  wrong- 
fully prevented  from  further  performance  thereof  by  defendant  Miller, 
who  was  president  of  the  company.  Miller  was  at  all  times  in  question 
president  of  said  company,  the  owner  of  substantially  all  its  stock,  the 
sole  manager  and  director  of  its  business,  and  personally  managed  and 
directed  and  controlled  all  the  acts  of  the  company  complained  of. 
Miller  at  the  same  time  was  one  of  the  partners  in  the  defendant  firm  of 
Clifford  L.  Miller  &  Co.,  and  owned  the  majority  interest  therein,  and 
controlled  the  acts  of  the  partnership.    It  is  then  alleged : 

"Ninth. — That  after  the  making  of  the  contract  above  referred  to,  and 
prior  to  the  29th  day  of  July,  1916,  the  defendant  corporation  purchased  from 
the  Semet-Solvay  Gcnnpany  a  quantity  of  calcium  chloride  to  be  used  by  thb 
department  of  the  defendant  corporation  created  by  the  contract  ai)ove  men- 
tioned in  paragraph  sixth  hereof;  that  the  said  calcium  chloride  was,  by 
the  terms  of  the  purchase,  to  be  delivered  in  Installments,  and  the  contract  for 
the  purchase  of  said  calcium  diloride  was  made  in  the  name  of  CUfford  L. 
Miller  &  Co.  on  behalf  of  the  West  Stockbridge  Lime  Company. 

**Tenth.— That  after  the  29th  day  of  July,  1916,  the  defendant  Miller  and 
the  defendant  Clifford  L.  Miller  &  Co.  received  and  continued  to  receive  quan- 
tities of  calcium  chloride  from  the  Semet-Solvay  Company,  which  the  Semet- 
Solvay  Compasy  deUvered  on  account  of  tb.%  contract  for  the  .purchase  of  the 
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mid  matBrlal  referred  to  in  paragraph  ninth,  which  they  wrongfoUy  con- 
Torted  to  their  own  use.  and  whtdi  the  said  Miller  and  the  defendant  part- 
nership have  disposed  of,  although  the  said  calcium  chloride  was  the  properly 
of  the  West  Stockbrldge  Lime  Company,  and  the  defendants  Miller  and  Clifford 
li.  Miller  ft  Go.  received  sums  of  money  therefor,  far  in  excess  of  the  cost 
thereof,  which  they  wrongfully  withheld  and  do  continue  wrongfully  to 
withhold  from  the  West  Stockbrldge  Lime  Company,  thereby  preventing  the 
West  Stockbrldge  Company  from  paying  to  the  plaintiff  the  sums  rightfully 
due  him." 

It  is  further  averred  that  plaintiff  has  no  means  of  determining  the 
amount  which  i$  due  him  upon  the  foregoing  facts;  that  defendants 
Miller  and  the  coparthership  have  wrongfully  acquired  all  the  assets 
of  the  company,  whose  business  is  now  being  conducted  by  the  co-' 
partnership,  and  that  the  plaintiff  has  been  damaged  thereby;  and 
that  such  assets  were  acquired  after  the  purchase  of  the  calcium  chlo- 
ride from  the  Semet-Solvay  Company.  It  is  then  set  forth  that  plain- 
tiff has  no  adequate  remedy  at  law,  and  that  he  has  demanded  an  ac- 
counting, which  has  been  refused. 

The  judgment  demanded  is  that  the  defendants  Miller  and  the  co- 
partnership be  directed  to  account  for  the  moneys  received  from  the 
proceeds  of  the  sale  of  calcium  chloride  delivered  by  the  Semet-Sol- 
vay  Company  by  reason  of  the  contract  for  the  purchase  of  said  mate- 
rial made  on  behalf  of  the  West  Stockbridge  Lime  Company,  and  also 
that  the  said  defendants  Miller  and  the  copartnership  pay  over  to  the 
plaintiff  the  moneys  that  shall  be  found  due  him,  by  reason  of  the 
matters  herein  alleged,  upon  said  accounting. 

The  answer  of  the  defendant  Miller,  save  for  an  admission  of  the 
making  of  the  agreement  in  question,  and  that  defendant  was  at  the 
time  an  officer  and  president  of  the  company,  denies  practically  every 
allegation  of  the  complaint. 

By  the  decision  herein  the  learned  trial  court  found  that  the  agree- 
ment in  question  had  been*  made  on  December  2,  1915,  between  plain- 
tiff and  the  West  Stockbridge  Lime  Company,  a  Massadiusetts  cor- 
poration, whereof,  after  August,  1915,  the  defendant  copartnership, 
Clifford  If.  Miller  &  Co.,  composed  of  defendants  Miller  and  Curry, 
were  the  sole  stockholders ;  that  plaintiff  entered  upon  the  discharge  of 
his  duties  under  the  contract,  and  duly  performed  the  same  until  July 
29,  1916,  when  defendant  Miller  (who  was  at  all  the  times  in  question 
president  of  the  company  and  personally  in  entire  charge  and  control 
of  its  business)  wrongfully  and  in  violation  of  the  contract  prevented 
plaintiff  from  continuing  the  performance  of  his  obligations  there- 
under ;  and  that  at  all  the  times  in  question  defendant  MMler  personally 
and  exclusively  exercised  the  authority  and  rights  of  the  copartner- 
ship, Clifford  L.  Miller  &  Co.,  as  sole  owners  of  the  stock  of  the  West 
Stockbridge  Lime  Company. 

It  was  further  found  that  in  furtherance  of  the  contract  in  question 
defendant  Miller,  in  the  name  of  Clifford  L.  Miller  &•  Co.,  '*but  for 
the  sole  use  and  benefit  of  the  enterprise  created  by  the  said  contract" 
•t)etween  plaintiff  and  the  Lime  Company,  contracted  for  the  purchase 
and  delivery  from  the  Semet-Solvay  Company  of  10,400  tons  of  calcium 
chloride  under  a  written  agreement  dated  February  15,  1916,  which 


Digitized  by 


Google 


826  195  NEW  TORS  SUPPIiBMONT  (Sttp.  Ct 

is  set  forth  at  length  in  the  decision,  and  which  by  its  terms  purports 
to  be  made  between  the  Semet-Solvay  Company  and  Clifford  L.  Miller 
&  Co.;  further  that,  after  the  wrongful  discontinuance  of  plaintiff's 
services.  Miller  "exclusively  ordered  shipments  to  be  made  of  calcium 
chloride  by  the  Semet-Solvay  Company,  pursuant  to  the  said  contract 
for  the  purchase  thereof,  to  persons  other  than  the  West  Stockbridge 
Lime  Company,  to  whom  he  had  sold  or  caused  to  be  sold  the  said 
calcium  chloride";  that  Miller  sold  the  said  calcium  chloride  at  a 
profit,  and  wrongfully  retained  the  share  of  the  net  profits  to  which 
plaintiff  was  entitled  under  his  contract,  the  amount  of  the  net  profits 
not  being  at  the  time  of  the  trial  ascertainable,  bnt  plaintiff  being  en- 
titled to  25  per  cent,  thereof;  that  the  copartnersWp  of  Clifford  L. 
Miller  &  Co.  acquired  all  the  assets  of  the  Lime  Company  during  the 
year  1917;  that  the  said  copartnership  was  dissolved  on  or  about 
January  1,  1919,  and  Miller  acquired  all  the  assets  thereof ;  and  that 
Miller  has  received  all  the  proceeds  of  the  sale  of  the  said  calcium 
chloride. 

It  is  further  found  that,  out  of  8,533  tons  of  calcium  chloride  shipped 
and  delivered  under  the  contract,  only  250  tons  were  permitted  by 
Miller  to  be  delivered  to  the  department  or  enterprise  created  by  thic 
contract  between  plaintiff,  and  the  Lime  Company,  and  the  balance 
thereof  was  sold  by  Miller  personally,  who  received  the  profits  and 
has  failed  to  account  for,  or  pay  to  plaintiff,  the  25  per  cent  thereof 
which  he  was  entitled  to  receive. 

The  learned  trial  court  found  as  conclusions  of  law:  (1)  That  by 
reason  of  the  agreement  in  question,  and  by  reason  of  the  exclusive 
control,  operation,  and  domination  of  the  Lime  Company  by  Miller, 
in  the  acts  performed  pursuant  and  subsequent  to  the  making  of  the 
contract,  plaintiff  is  entitled  to  receive  25  per  cent,  of  the  net  profits 
realized  by  Miller  from  the  sale  of  the  calcium  chloride;  (2)  that 
Miller  received  the  profits  and  retains  them,  notwithstanding  plaintiff 
is  entitled  to  25  per  cent,  thereof,  the  amount  being  unascertainable 
without  an  accounting;  (3)  that  plaintiff  is  entitled  to  receive  from 
Miller,  within  20  days  after  the  service  of  the  interlocutory  judgment, 
an  account  under  oath  of  the  sales  of  the  calcium,  chloride,  showing 
the  sales  made,  the  amounts  received  and  the  expenses  incurred ;  (4) 
that  a  judgment  be  entered,  appointing  a  referee  to  pass  on  said  ac- 
count, and  that  plaintiff  is  entitled  to  receive  a  distributive  share  of 
25  per  cent,  of  the  net  profits  realized  by  defendants  Miller  and  Clif- 
ford L.  Miller  &  Co. ;  (5)  that  judgment  be  entered  in  favor  of  plain- 
tiff and  againii:  Miller  in  conformity  to  the  decision. 

The  learned  trial  court,  in  its  oral  opinion  delivered  at  the  dose  of 
the  case,  decided  that  plaintiff  was  entitled  to  a  judgment  for  an  ac- 
counting, because  the  corporation,  West  Stockbridge  Lime  Company, 
and  the  copartnership,  Clifford  L.  Miller  &  Co.,  were  practically  one 
and  the  same  thing,  because  the  men  who  controlled  the  one  controlled 
the  other,  and  Miller  absolutely  dominated  the  Lime  Company.  But 
reference  was  made  to*the  undoubted  fact  that  they  were  separate  cn4 
tities.  The  court  indicated  its  disbelief  of  Miller's  testimony  that,  out 
of  the  10,400  tons  of  calcium  chloride  purchased  from  the  Semet-Sol- 
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vay  Company,  only  1,000  tons  were  to  go  to  the  Lime  Company,  and 
characterized  it  as  a  subterfuge  to  avoid  liability,  closing  by  saying 
that  the  equity  in  the  case  was  with  plaintiff. 

It  is  quite  true  that  there  was  a  conflict  of  testimony  as  to  whether 
the  whole  purchase  of  10,400  tons  of  calcium  chloride  was  intended  for 
the  operations  of  the  Lime  Company  or  not.  There  was  testimony 
that  it  was  an  unusually  large  contract  for  any  purchaser  to  make, 
that  plaintiff  only  estimated  the  needs  of  the  department  of  which 
he  was  in  charge  at  1,000  tons  for  the  year  1916,  and  that  negotiations 
were  opened  for  1,000  tons,  for  which  the  Semet-Solvay  Company 
made  a  price  of  $9  per  ton,  but  afterwards  withdrew  the  offer  un- 
less Miller  would  agree  to  purchase  an  additional  amount  at  a  high* 
er  price,  which  he  finally  concluded  to  do,  taking  the  1,000  tons  for  the 
Lime  Company  at  $9  per  too,  and  9,000  tons  on  ^)eculation  for  his 
firm  at  $9.50  per  ton.  The  contract  in  fact  provides  for  such  a  varia* 
tion  in  price.  But,  accepting  the  finding  that  the  purchase  of  tfie  whole 
10,400  tons  was  in  fact  made  for  the  Lime  Company,  it  still  remains 
to  determine  what  were  plaintiff's  rights  in  relation  to  the  profits  made 
on  the  transaction. 

[1]  So  far  as  it  was  possible  to  use  clear  and  ttnambiguous  language 
in  a  written  contract,  the  parties  to  the  agreement  between  plaintiff  and 
the  Lime  Company  had  made  it  plain  that  their  intention  was  that 
plaintiff  was  not  a  partner  in  the  business  of  the  Lime  Company,  nor 
had  he  any  proprietary  interest  therein,  nor  in  even  the  department  of 
the  business  of  which  he  had  charge.  He  was  simply  a  manager  of 
a  department  of  the  Lime  Company's  business,  receiving  as  a  salary 
for  his  services  an  amount  equal  to  25  per  cent,  of  the  net  profits  of  the 
department,  with  a  drawing  account  of  $50  a  week  up  to  January  31, 
1916.  The  salary  was  stated  to  be  so  fixed  on  a  profit-sharing  basis, 
solely  that  it  might  increase  with  the  growth  of  the  departmental  busi- 
ness. While  plaintiff  was  entitled  to  receive  a  percentage  of  the  profits, 
if  any,  determined  according  to  the  terms  of  the  agreement,  and  was 
entitled  to  a  drawing  account  up  to  a  fixed  date,  he  was  in  no  event  lia- 
ble for  any  share  of  the  losses  of  the  department.  His  relationship 
to  the  Lime  Company  was  solely  that  of  an  employee,  and  his  only 
right  was  to  salary  (after  the  time  for  a  drawing  accoimt  had  expired) 
measured  by  the  profit  of  his  department  In  case  of  an  unlawful 
discharge,  the  measure  of  his  damages  would  have  been  the  value  of 
his  contract  to  him  for  the  remainder  of  its  termr— that  is,  25  per  cent 
of  the  net  profits  of  the  department  for  that  period.  But  it  is  to  be 
noted  that»  if  the  department  profits  for  the  first  fiscal  year  did  not 
amotmt  to  $5,000,  or  if  for  the  ensuing  period  of  at  least  six  months 
it  should  appear  to  the  Lime  Company  that  annual  profits  to  that  amount 
could  not  reasonablv  be  expected,  the  company  had  the  option  to  abolish 
the  department  and  terminate  the  agreement  on  60  days'  notice. 

The  agreement  was  nuade  Decen^r  2,  1915.  The  contract  for  the 
calcium  diloride  was  made  February  15,  1916,  delivery  to  begin  March 
1,  1916.  terminating  February  28,  1918,  at  the  rate  of  100  tons  weekly. 
The  unlawful  termination  of  plaintiff's  agreement  is  claimed  to  have 
been  made  July  29,  1916.    Treating  the  entire  contract  for  calcium 
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chloride  as  one  made  for  the  bendit  of  the  Lime  Company  and  the 
department  whereof  plaintiff  was  manager,  and  granting  that  MiUer 
was  acting  as  agent  or  trustee  for  the  company  in  making  the  contract, 
plaintiff  would  be  entitled  to  share  in  the  profits  on  the  transactions 
only  as  part  of  the  compensation  agreed  to  be  paid  him  under  his  con- 
tract of  hiring,  and  not  as  a  separate  and  independent  source  of  profit 
to  him. 

[2]  Under  the  agreement  between  plaintiff  and  the  Lime  Company, 
he  was  to  receive  an  amount  equal  to  25  per  cent,  of  the  net  pro&s 
of  the  depfextment  whereof  he  was  the  manager,  and  the  method  of 
determining  such  profits  is  fixed  with  particularity  hy  the  agreement 
itself.  Plaintiff  has  failed  to  prove  that  any  net  profits  were  ever 
earned  by  his  department,  and  of  course  there  is  no  finding  to  that 
effect.  Therefore,  upon  the  present  state  of  the  record,  he  has  failed  to 
prove  that  he  was  entitled  to  recover  any  sum  whatever  from  the  Lime 
Company  under  his  contract 

[3]  If  plaintiff  has  failed  to  establish  his  right  to  recover  against 
his  employer,  the  Lime  Company,  he  can  have  no  cause  of  acticHi 
against  Miller  individually,  based  on  his  right  to  profits  under  his  con- 
tract. The  learned  trial  court,  deeming  the  equities  to  be  with  plain- 
tiff, has  treated  Miller  aspthe  real  party  in  interest.  Because  the  co- 
partnership of  Clifford  L.  Miller  &  Co.  owned  all  the  stock  in  the  Lime 
Company,  and  because  Miller,  as  a  partner  in  the  firm,  dominated 
the  Lime  Company,  he  has  been  held  personally  liable  to  account  for 
one-fourth  of  the  profits  made  by  him,  the  liability  arising  under  a 
contract  made  neither  with  him  nor  with  his  firm,  but  with  a  bona 
fide  corporation.  The  mere  identity  of  interest  is  not  sufficient  to 
destroy  all  the  attributes  of  a  corporate  entity,  and  to  transfer  corpo- 
rate obligations  to  an  individual  who  has  never  assumed  them. 

The  Lime  Company  was  a  corporation  duly  organized  under  the  laws 
of  the  state  of  Massachusetts,  and  was  such  when  the  contract  with 
plaintiff  was  majde.  It  owned  and  operated  a  lime  plant  and  quarries 
at  West  Stockbridge,  Mass.,  the  deed,  to  the  property  being  in  its  name. 
It  paid  its  own  bills,  did  all  its  own  business,  and  was  in  good  finan- 
cial standing  for  its  own  requirements,  but  did  not  have  enough  mon- 
ey to  finance  the  department  in  question,  the  money  for  which  was  to 
be  loaned  by  the  firm  of  Clifford  L.  Miller  &  Co.  It  had  its  own  bank 
account,  bought  all  its  own  materials  in  its  own  name,  and  owned  them, 
and  stood  well  in  the  community.  It  remained  in  existence  as  a  cor- 
poration until  it  was  dissolved  by  act  of  the  Legislature  of  the  state  of 
Massachusetts,  passed  in  March,  1919,  and  effective  March  28,  1919, 
thus  dissolving  said  corporation  as  therein  stated  before  April  1st  of 
that  year.    See  Sp.  Acts  Mass.  1919,  c.  111. 

The  copartnership  of  Clifford  L.  Miller  &  Co.  had  its  office  in  the 
City  of  New  York  and  a  mill  therein.  It  was  a  separate  and  distinct 
legal  entity  from  the  Lime  Company,  and  although  its  members  owned 
the  stock  of  that  company  and  were  officers  thereof,  the  two  cannot 
be  regarded  in  law  as  one  or  as  interchangeable.  The  line  of  demarca- 
tion between  their  operations  is  clear  and  distinct,  and  plaintiff  made 
his  contract  with  the  corporation  and  not  with  the  copartnership  or  its 
members. 
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Under  all  the  facts  herein  Miller,  whether  claimed  to  be  liable  on  the 
theory  of  unlawful  interference  with  plaintiif 's  rights  with  full  knowl- 
edge of  his  contract  with  the  Lime  Company,  or  as  an  agent  or  trus- 
tee of  the  Lime  Company,  unlawfully  withholding  moneys  belonging 
to  it,  and  of  which  plaintiff  is  entitled  to  a  share,  can  only  be  held 
liable  if  in  fact  the  plaintiif  was  entitled  to  receive  from  the  Lime 
Company  moneys  due  him  under  his  contract  with  it,  or  because  of  the 
breach  thereof  by  it  Miller  would  under  no  possible  theory  be  liable 
to  plaintiff,  unless  the  company  itself  was  liable  to  him,  for  his  only 
right  to  recover  would  be  because  of  his  contractual  rights  under  the 
contract.  As  plaintiff  has  failed  to  show  that  he  was  entitled  to  re- 
cover anything  from  the  company,  he  can  have  no  right  to  recofver 
a^inst  Miller. 

The  judgment  appealed  frCm  should  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event.  The  findings 
of  fact  and  conclusions  of  law  will  be  reversed  or  modified  in  accord- 
ance widi  this  opinion.    Settle  order  on  notice.    All  concur. 


(202  App.  Dir.  8TS) 

WHITINQ  V.  HU080N  TRUST  CO,  at  «l. 

(Supreme  Ooort.  Appellate  Division,  First  Department.    July  14,  1922.) 

1.  BMks  and  banklno  «=p3I5(3)— Trust  oompaqy  liable  for  paying  out  for  de- 

positor's Individual  use  funds  whioli  checks  deposited  showed  were  trust 
funds.  , 

Where  a  depositor,  daiming  tbat  Hie  mooer  was  bin  own,  but  that  he 
wanted  to  keep  this  account  s^arate  from  his  other  account,  opened  an 
account  with  a  trust  company  in  his  own  name,  marked  "Special,"  by  de- 
positing a  trust  check  payable  to  his  order  as  "trustee,"  signed  in  the 
same  of  another,  by  depositor  as  "attorney  In  fact,"  and  the  trust  com^ 
pany  made  no  investigation,  and  later  depositor  made  additional  deposits 
on  this  account,  some  of  which  were  payable  to  him  indlTidually  and 
some  payable  to  him  as  executor,  the  trust  company  was  not  liable  for 
paying  out  the  checks  payable  to  depositor  individually,  but  was  liable 
for  paying  out,  as  if  they  belonged  to  the  depositor  individually^  the 
checks  payable  to  depositor  as  executor,  and  the  initial  deposit,  they  be- 
ing trust  funds  which  the  depositor  had  misappropriated. 

2.  Trusts  (S=:d356 (2) —Beneficiary  entitled  to  recover  trust  funds  paid  by  trustee 

in  settlement  of  another  trust. 

When  a  defaulting  executor  of  the  S»  estate,  in  part  payment  of  a 
Judgment  directing  certain  payments  to  be  made  to  the  beneficiaries  of 
that  estate,  gave  a  check  on  trust  funds  of  the  D.  estate,  of  which  he 
was  also  executor,  although  the  benefldarles  of  the  S.  estate  had  no 
knowledge  of  the  fact,  they  were  liable  to  the  D.  estate  for  the  amount 
so  paid. 

Smith  and'  Page,  JJ.,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Richard  D.  Whiting,  as  surviving  executor,  etc.,  against 
the  Hudson  Trust  Company,  Howard  C.  Taybr,  as  agent  and  repre- 
sentative, etc.,  and  another.  Judgment  for  plaintiflF,  entered  on  a  d&- 
cision,rendered  at  Special  Term  (115  Misc.  Rep.  425,  189  N.  Y.  Supp. 
745),  and  the  named  defendants  appeal.    Affirmed,  as  modified. 

^snTot  other  eases  see  ssme  topic  A  KBT*NUMBSR  tn  «I1  Ker«Nttmbered  Dlceets  4  Xndezes 
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Argued  before  CLARKE,  P.  J.,  and  SMITH,  PACE,  MERRELL, 
and  GREENBAUM,  JJ. 

Holm,  Whitlock  &  ScarflF,  of  New  York  City  (Victor  E.  Whitlock, 
of  New  York  City,  of  counsel),  for  appellant  Hudson  Trust  Co. 

Macintosh  Kellogg,  of  New  York  City  (Abram  J.  Rose,  of  New 
York  City,  of  counsel,  and  Alfred  C.  Pette,  of  New  York  City,  on  the 
brief),  for  appellant  Taylor. 

Gilbert  D.  Lamb,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  The  plaintiff  is  the  surviving  executor  of  the 
last  will  and  testament  of  one  William  Richard  Denham,  deceased. 
The  defendant  Hudson  Trust  Company  is  a  domestic  banking  corpo- 
ration. The  defendant  Howard  C,  Taylor  is  the  agent  and  representa- 
tive appointed  by  the  Supreme  Court  to  execute  3ie  trust  created  by 
the  last  will  and  testament  of  one  Joseph  H.  Snyder.  The  remaining 
defendant  is  the  executrix  of  the  last  will  and  testament  of  John  C.  R. 
Eckerson,  deceased.  There  are  thus  three  different  estates  involved 
in  this  controversy. 

The  action  is  brought  to  recover  moneys  alleged  to  belong  to  the 
estate  of  William  R,  Dienham,  which  were  deposited  in  varying  amounts 
and  at  various  times  with  the  Hudson  Trust  Company  in  1915  and 
1916  by  one  John  C.  R.  Eckerson,  now  deceased,  in  an  account  desig- 
nated "John  C.  R.  Eckerson,  Special,'*  the  major  portion  of  which  had 
been  withdrawn  by  hiip  by  checks  signed  "John  C.  R.  Eckerson,  Spe- 
cial." The  judgments  entered  were  the  following:  (1)  A  judgment 
dismissing  the  counterclaim  set  up  by  the  defendant  Hudson  Trust 
Company.  (2)  A  judgment  against  the  Hudson  Trust.  Company  for 
the  sum  of  $12,064.4+^  the  balance  on  deposit  with  it  in  the  account 
designated  "John  C.  R.  Eckerson,  Special."  (3)  A  judgment  against 
the  Hudson  Trust  Company  for  a  further  sum  of  $50,133.60  made  up 
by  the  amount  of  $37,980  and  interest  thereon,  found  to  have  been  ille- 
gally paid  out  by  the  trust  company  on  the  order  of  John  C.  R.  Edc- 
erson  by  checks  signed  by  him  as  "John  C.  R.  Eckerson,  Special."  (4) 
A  judgment  against  the  defendant  Taylor,  as  representative  of  the 
estate  of  Joseph  H.  Snyder,  for  the  sum  of  $38,537.40,  being  the 
amount  of  $29,195,  with  interest  added,  which  had  been  transferred 
to  the  account  of  the  estate  of  Joseph  H.  Snyder  from  the  special  ac- 
count known  as  "John  C.  R.  Eckerson,  Special."  (5)  A  judgment 
against  Edith  C.  Eckerson,  as  executrix  of  the  last  will  and  testa- 
ment of  John  C.  R.  Eckerson,  for  $50,133.60,  the  amount,  with  inter- 
est, adjudged  to  belong  to  the  Denham  estate  by  reason  of  the  depos- 
its under  the  "Special"  account.  The  only  judgments  that  need  be 
considered  are  numbers  3  and  4. 

The  proofs  establish  that,  up  to  the  time  of  the  discovery  of  his  de- 
falcations, John  C.  R.  Eckerson  was  regarded  as  a  man  of  good  stand- 
ing in  the  commtmity  and  was  believed  to  be  a  man  of  financial  re- 
sponsibility. In  the  year  1915,  one  William  R.  Denham,  a  close  per- 
sonal friend  of  Eckerson,  had  a  considerable  bank  account  with  the 
United  States  Mortgage  &  Trust  Company.    Being  very  ill  and  hav- 
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ing  every  confidence  in  Eckerson,  he  executed  a  power  of  attorney 
to  him,  which  was  filed  with  the  trust  company,  in  wluch  he  stated,  inter 
alia,  that: 

"I  make,  ccmstitnte,  and  appoint  Jobn  C.  R.  Eckerson  my  true  and  lawful 
attorney,  /or  me  and  in  my  nam&*  to  ''draw,  accept,  make,  execute,  Indorse, 
transfer,  sell  and  deliver  bills  of  exchange"  and  other  instruments,  and  **to 
keep  one  or  more-lfanking  accounts  and  draw  against  and  make  deposits 
against  such  account  or  accounts,**  etc.  (Italics  ours.) 

This  power  of  attorney  was  executed  and  filed  with  the  United 
States  Mortgage  &  Trust  Company  on  April  9,  1915.  •  Denham  died 
on  September  21,  1915.  Eckerson  and  one  Richard  D.  Whiting  qual- 
ified as  executors  of  his  estate  on  or  about  February  5,  1916.  On 
February  9,  1916,  both  executors,  accompanied  by  representatives  of 
the  New  York  state  comptroller,  examined  and  listed  all  the  securities 
of  the  estate  kept  in  a  vault  of  the  United  States  Safe  Deposit  Com- 
pany and  then  replaced  them  in  the  vault.  During  the  spring  of 
1916,  both  executors  again  together  visited  the  safe  deposit  compa- 
ny's vault  for  the  purpose  of  clipping  coupons  from  bonds.  There- 
after, however,  the  coexecutor,  now  the  sole  executor  of  the  Denham 
estate,  left  the  management  of  the  estate  largely  in  the  hands  of  Eck- 
erson, excepting  that  on  March  13,  191-6,  the  two  executors  opened  a 
joint  deposit  account  for  the  Denham  estate  with  the  defendant  Hud- 
son Trust  Company.  The  total  amount  deposited  in  that  account  was 
$18,853.84,  all  of  which  was  practically  intact  at  the  time  of  Ecker- 
son's  death.  The  incidents  which  led  up  to  the  controversy  in  suit 
will  now  be  detailed. 

[1  ]  On  September  13,  1915,  a  few  days  before  Denham's  death,  Eck- 
erson opened  an  account  in  the  Hudson  Trust  Company  in  the  name 
of  "John  C.  R.  Eckerson,  Special."  That  account  was  opened  by  the 
deposit  of  a  check  drawn  upon  Denham's  deposit  account  with  the 
United  States  Mortgage  &  Trust  "Company,  dated  September  11,  1915, 
for  $7,000,  signed  in  the  name  of  "William  R.  Denham,  by  John  C. 
R.  Eckerson,  Attorney  in  Fact,"  payable  to  the  order  of  "John  C.  R. 
Eckerson,  Trustee,"  and  indorsed  by  him  as  trustee.  During  April 
and  May,  1916,  other  deposits  were  similarly  made  by  Eckerson  in  this 
account  from  the  funds  of  the  Denham  estate.  Plaintiff  contends  that 
all  of  these  deposits  were  made  under  circumstances  which  put  the 
trust  company  on  notice  to  make  inquiry  concerning  the  right  of  Eck- 
erson to  clcdm  as  his  own  funds  which  belonged  to  William  R.  Denham, 
and  after  his  death  to  his  estate. 

It  may  here  be  noted  that  Eckerson  was  the  sole  surviving  executor 
of  the  estate  of  one  Joseph  Snyder,  deceased,  and  as  such  executor 
had  kept  an  account  with  the  Hudson  Trust  Company  since  about 
1908.  Eckerson  also  had  a  personal  account  with  that  company  since 
1908,  and  still  another  account  as  agent  The  circumstances  tuider 
which  the  account  "John  C.  R.  Eckerson,  Special,"  was  opened  were 
as  follows :  Eckerson  called  up  Purdy,  the  then  secretary  of  the  Hud- 
son Trust  Company,  on  the  telephone,  and  told  him  that  he  wished  to 
open  another  personal  account,  but  wanted  to  differentiate  it  from  his 
existing  personal  accoimt,  and  that  for  bookkeeping  purposes  he  would 
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like  to  designate  it  in  some  other  form,  and  asked  Purdy  to  give  him 
some  suggestion  in  the  matter.  Ptirdy  suggested  that  the  account  be 
designated  as  No.  2,  or  "Special/*  and  it  was  decided  that  it  should 
be  called  "Special"  account.  Eckerson  called  at  the  bank  shortly 
thereafter  for  the  purpose  of  opening  that  account  The  testimony  of 
Mr.  Purdy,  secretary,  on  the  trial,  was  to  the  effect  that,  when  Eck- 
erson called  at  the  bank  with  a  $7,000  check  made  to  his  order  as  "trus- 
tee," he  told  him  that  was — 

"not  in  accordance  with  our  conversation.  ♦  •  ♦  I  said,  Tbis  Is  not— it 
can't  go  into  a  Bpeclal  account;  what  are  these  funds?!  He  said,  They  are 
mine ;  they  belong  to  me.  I  merely  want  to  open  a  personal  account.'  I  said, 
'Are  these  trustee  funds?*  He  said,  'No,  they  are  not;  it  was  money  belong- 
ing to  him.'  And  I  think  the  fact  that  he  had  made  the  check,  or  could  have 
made  it,  payable  to  himself  as  special.  I  said,  'You  should  have  done  that; 
that  would  have  been  the  proper  way  to  open  the  account.'  He  said  it  was  now 
done,  and  I  think  he  called  my  attention  to  the  certification,  and  he  said  he 
thought  the  words  were  interchangeable.  I  said,  'Oh,  no ;  that  would  make 
considerable  difference  to  us.'  He  said  that  was  merely  a  personal  matter 
with  him,  and  would  I  accept  the  check.  I  think  I  got  up  and  consulted  one 
of  the  other  officers  in  regard  to  it  I  made  the  explanation  that  Eckerson 
made  to  me,  which  I  had  no  doubt  was  right.  I  had  no  reason  to  doubt  it, 
and  the  officer  concurring  with  me  that  we  should  accept  the  check  and  mark 
it  special  and  open  an  account  that  way,  and  I  did  it" 

It  thus  appears  that  not  only  was  the  check  made  to  the  order  of 
Eckerson  as  "trustee,"  a- circumstance  which  in  itself  ordinarily  would 
have  attracted  the  special  attention  of  any  prudent  bank  official  that 
it  involved  a  fiduciary  relationship,  but  it  appears  that  as  matter  of 
fact  the  secretary  of  defendant  trust  company  realized  a  "trustee" 
check  could  not  go  into  the  special  account.  Besides,  the  check  was 
signed  in  the  name  of  Denham,  by  Eckerson  as  "Attorney  in  Fact," 
thus  indicating  on  its  face  that  the  money  was  Denham's,  and  not  Eck- 
erson's.  The  officials  of  the  trust  company  did  nothing  in  the  way  of 
inquiring  whether  Eckerson's  claim  was  truthful  that  the  money  was 
his,  but  relied  solely  upon  his  statement  that  the  check  belonged  to 
him  individually.  Inquiry  might  have  been  made  of  Mr.  Denham  him- 
self, in  whose  behalf  Eckerson  was  acting  as  attorney  in  fact,  and 
the  truth  would  have  been  revealed  that  the  "Special"  account  was 
being  opened,  not  by  moneys  which  belonged  to  Eckerson  individually, 
but  to  Denham.  They  did  not  even  interrogate  him  as  to  his  rela- 
tions with  Denham,  and  why  it  was  that  he  signed  Denham's  checks  as 
"Attorney  in  Fact."  Had  inquiry  been  made  at  the  United  States 
Mortgage  &  Trust  Company,  the  power  of  attorney  deposited  with  it 
could  have  been  scrutinized,  and  it  could  have  been  ascertained  that 
the  account  against  which  Eckerson  was  drawing  in  the  name  of  Den- 
ham as  attorney  in  fact  was  for  the  benefit  of  Denham,  and  belonged 
to  Denham,  and  not  to  Eckerson.  Incidentally  it  might  have  been 
learned  that  Denham  was  a  very  sick  man,  who  had  intrusted  Ecker- 
son with  the  management  of  his  affairs  during  his  illness.  In  any  event, 
such  an  inquiry  doubtless  would  have  revealed  that  Eckerson  *ad  de- 
ceived Purdy  when  he  claimed  that  the  money  was  his  own  personally. 
Moreover,  the  circumstance  that  the  check  drawn  to  his  order  as  **trus- 
tee"  was  signed  by  Eckerson  as  "Attorney  in  Fact"  was  wholly  incon- 
sistent with  the  idea  of  Eckerson's  personal  ownership  of  the  check. 
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In  AprU,  1916,  Eckerson  took  certain  Denham  securities  from  the 
safe  deposit  box  of  the  Denham  estate  and  sold  them  through  a  broker- 
age firm  known  as  McCurdy,  Henderson  &  Co.,  upon  which  there  was. 
realized  $18,817.26.  He  received  four-  separate  checks  from  that  fimn 
as  the  proceeds  of  the  sale,  of  which  two  were  drawn  to  his  own  per- 
sonal order,  and  the  remaining  one  to  his  order  as  "special."  All  these 
checks  were  indorsed  and  deposited  in  the  "Special"  account.  In  May, 
1916,  Eckerson  took  a  number  of  other  securities  from  the  Denham 
safe  deposit  box  and  sold  them,  receiving  the  proceeds  in  four  sep- 
arate checks  totaling  $^,468.56;  each  check  bemg  made  to  his  order 
as  "executor."  All  of  these  checks  were  deposited  with  the  defend- 
ant trust  company  in  the  "Special"  account  with  his  indorsement  as 
•*executor."  There  was  a  further  deposit  to  the  same  account  of 
$422.25,  proceeds  of  Denham  coupons  and  some  small  items  of  inter- 
est, thus  making  a  total  of  all  the  deposits  in  the  "Special"  account  un- 
questionably belongmg  to  the  Denham  estate  of  $48,959.49. 

Eckerson  drew  against  the  "Special"  account  a  total  of  $37,980,  of 
which  the  sum  of  $29,195  was  diverted  by  him  to  the  estate  of  Jos- 
eph H.  Snyder.  These  diversions  were  accomplished  by  the  drawing 
of  three  different  checks  to  the  order  of  the  estate  of  Joseph  H.  Sny- 
der, which  were  deposited  in  the  Hudson  Trust  Company,  to  the  credit 
of  that  estate.  The  Snyder  estate  was  thus  enriched  to  the  amount  of 
$29,195,  without  any  consideration  therefor  having  passed  to  the  Den- 
ham estate. 

It  also  appears  that  there  fell  due  on  October  28,  1916,  two  weeks 
after  Eckerson's  death,  a  promissory  note  for  $1,900  to  the  Hudson 
Trust  Company,  dated  June  28,  1916.  The  trust  company  applied  on 
account  of  the  note  a  balance  of  $500.48  standing  to  Ae  credit  of  Eck- 
erson's  personal  account,  and  the  sum  of  about  $1,400  remaining  un- 
paid on  the  note  was  charged  to  the  "Special"  account  under  the  trust 
company's  claim  of  a  banker's  lien.  There  is  thus  evidence  that  to 
the  extent  of  $1,400  the  Hudson  Trust  Company  itself  benefited  by 
the  "Special"  account. 

It  is  contended  by  the  respondent  that,  when  Eckerson  deposited  the 
four  checks,  aggregating  $22,468.54,  in  the  "Special"  account,  drawn  to 
himself  as  "executor,"  the  defendant  trust  company  was  charged  with 
further  notice  that  the  deposits  in  the  "Special"  account  were  not  Eck- 
erson's  individual  moneys,  and  particularly  so  where  all  the  foregoing 
circumstances  are  taken  into  consideration.  We  are  thus  called  upon 
to  consider,  first,  whether  the  Hudson  Trust  Company  is  liable  for 
its  alleged  negligence  in  permitting  moneys  deposited  by  Eckerson  in 
the  "Special"  account  to  be  drawn  against  by  him  as  though  they  be- 
longed to  him  individually,  and  further  whether  the  estate  of  Joseph 
H.  Snyder  is  obligated  to  return  to  the  Denham  estate  the  $29,195 
which  it  is  claimed  were  illegally  diverted  to  it. 

The  responsibilities  and  obligations  of  an  ordinaiy  bank  of  deposit 
under  certain  circumstances  are  discussed  in  Bischoff  v.  Yorkville 
Bank,  218  N.  Y.  Ill  et  seq..  112  N.  E.  759,  760  (L.  R.  A.  1916F,  1059); 
The  court  there  stated  tfiat  a  trustee — 
196N.Y.S.-63 
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"may  legally  deposit  the  trast  fnnds  in  a  bank  to  his  indlyldaal  account  and 
credit  Knowledge  on  the  part  of  the  bank  of  the  nature  of  the  fonds  re- 
ceived and  credited  does  not  aflfect  the  character  of  the  act  The  bank  has 
the  right  to  presume  that  the  fiduciary  will  apply  the  funds  to  their  proper 
purposes  under  the  trust  ♦  ♦  •  Trust  funds  do  not  lose  their  character 
as  such  by  being  deposited  in  a  bank  for  the  individual  credit  and  account 
of  the  person  who  is  trustee.  It  may  be  stated  as  a  general  principle  that 
if  money  deposited  in  a  bank  was  held  by  the  depositor  in  a  fiduciary  capacity, 
its  character  is  not  changed  by  being  placed  to  his  credit  in  his  individual 
bank  account  ♦  ♦  ♦  A  bank  does  not  become  privy  to  a  misappropriation 
by  merely  paying  or  honoring  the  checks  of  a  depositor  drawn  upon  his 
individual  account  in  which  there  are,  in  the  knowledge  of  the  bank«  credits 
created  by  deposits  of  trust  funds.  The  law  does  not  require  the  bank,  under 
such  facts,  to  assume  the  hazard  of  correctly  reading  in  each  check  the  pur- 
pose of  the  drawer,  or,  being  ignorant  of  the  purpose,  to  dishonor  the  check. 
The  presumption  is,  and  after  the  deposits  are  made  remains  until  annulled 
by  adequate  notice  or  knowledge,  that  the  depositor  would  preserve  or  law- 
fully apply  the  trust  funds.  The  contract,  arising  by  implication  of  law  from 
a  general  deposit  of  moneys  in  a  bank,  is  that  the  bank  will,  whenever  re- 
quired, pay  the  moneys  in  such  sums  and  to  such  persons  as  the  depositor 
shall  direct  and  designate.  Although  the  depositor  is  drawing  checks  which 
the  bank  may  surmise  or  suspect  are  for  his  personal  benefit,,  it  is  bound  to 
presume,  in  the  absence  of  adequate  notice  to  the  contrary,'  that  they  are 
properly  and  lawfully  drawn.  Adequate  notice  may  come  from  circumstances 
which  reasonably  support  the  sole  inference  that  a  misappropriation  i!^  in- 
tended, as  well  as  directly." 

When  the  court  said  that,  even  if  the  bank  had  knowledge  of  the 
fact  that  a  customer  had  deposited  in  his  personal  account  trust  funds, 
the  bank  had  the  right  to  presume  that  the  depositor  will  honestly  apply 
the  trust  funds  to  trust  purposes,  it  did  not  thereby  hold  that  a  depos- 
itary may  escape  liability,  where  circumstances  existed  which  would 
lead  an  ordinarily  prudent  person  to  make  inquiry  whether  moneys 
deposited  as  "trustee"  and  "executor"  belonged  to  the  depositor  indi- 
vidually. 

The  counsel  for  the  Hudson  Trust  Company  relies  upon  Havana 
Cent.  Railroad  Co.  v.  Knickerbocker  Trust  Co.,  198  N.  Y.  422,  92  N. 
E.  12,  L.  R.  A.  191  SB,  720.  In  that  case  the  plaintiff's  treasurer,  one 
Van  Voorhis,  had  the  right  to  draw  checks  against  the  deposit  ac- 
count of  the  plaintiff  with  the  Central  Trust  Company.  In  the  abuse 
of  this  power  he  drew  certain  checks  to  his  own  order  against  the 
plaintiff's  account  with  the  Central  Trust  Company,  which  he  depos- 
ited with  the  defendant  Knickerbocker  Trust  Company  in  his  individ- 
ual account.  It  was  sought  to  hold  the  Knickerbocker  Company  liable, 
on  the  ground  that  it  was  put  upon  inquiry  when  it  received  the  checks 
made  out  to  Van  Voorhis  individually.  The  court  held  that  it  virtually 
was  a  twofold  inquiry  when  it  presented  the  checks  to  the  Central 
Trust  Company  for  payment:  First,  the  inquiry  was  whether  the 
checks  bore  the  proper  signatures ;  and  the  second,  whether  Van  Voor- 
his had  the  right  to  draw  checks  payable  to  his  own  individual  account. 
The  fact  that  the  Central  Trust  Company  honored  the  checks  neces- 
tarily  answered  both  questions.  It  was  further  held  that  any  further 
inquiry  of  that  baAk  would  not  throw  any  more  light  upon  the  matter 
than  it  had,  and  the  Knickerbocker  Trust  Company  was  held  not  to  be 
liable.  The  difference  between  the  facts  of  that  case  and  those  here 
appearing  have  been  heretofore  pointed  out.    In  the  present  case,  we 
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are  dealing  with  a  "special"  account,  which  was  opened  with  the  check 
for  $7,000  drawn  to  Eckerson  under  a  power  of  attorney  of  Denham, 
and  made  payable  to  himself  as  "trustee,"  upon  the  representation 
that  the  money  was  his  own,  and  when  inquiry,  if  made  of  the  United 
States  Mortgage  &  Trust  Company,  would  have  revealed  that  Eck- 
erson had  misrepresented  the  facts  and  that  they  beJongcd  to  Den- 
ham. 

It  seems  to  us  that  the  defendant  Hudson  Trust  Company  is  liable 
to  the  plaintiff  to  the  extent  at  least  of  $7,000  with  which  the  "Special" 
account  was  opened.  As  to  the  further  liability  of  the  defendant  trust 
company,  arising  from  subsequent  deposits  to  this  account,  the  facts 
will  be  briefly  reviewed.  The  deposits  in  April,  1916,  to  the  "Special" 
uccount,  aggregating  $18,817.26,  realized  from  the  sale  of  securities 
belonging  to  the  Denham  estate,  were  made  in  three  checks,  two  of 
them  to  Eckerson's  personal  order  and  the  remaining  one  to  his  order 
as  "special"  As  to  these  checks  there  was  nothing  on  the  face  of 
them  which  would  indicate  that  they  were  other  than  personal  checks. 
The  further  deposits  to  the  "Special"  account  made  in  May,  1916,  ag- 
gregating $22,468.56,  the  proceeds  of  the  sale  of  other  securities  be- 
longing to  the  Denham  estate,  were  embodied  in  four  separate  checks, 
each  one  of  which  was  made  to  the  order  of  Eckerson  as  "executor.*' 
With  respect  to  these  "executor"  checks,  the  defendant  trust  company 
had  notice  upon  the  face  of  the  checks  that  they  did  not  belong  to  Eck- 
erson individually,  and  they  were  charged  with  the  duty  of  inquiring  as 
to  Eckerson's  relationship  to  these  checks. 

The  rule  outlined  in  Bischoff  v.  Yorkville  Bank,  supra,  related  to  a 
general  account  of  a  depositor,  and  not  to  a  "special"  account,  such  as 
that  before  us.  We  are  of  the  opinion  that  the  Hudson  Trust  Company 
is  liable  to  the  extent  of  $7,000,  the  initial  deposit  in  the  "Special" 
account,  and  the  further  sum  of  $22,468.56,  deposited  in  May,  1916, 
with  interest  on  such  sums,  and  the  judgmer"  of  $50,133.60  must  be  re- 
duced accordingly. 

[2]  With  regard  to  the  judgment  rendered  against  the  Snyder  es- 
tate, the  legal  question  involved  is  whether  that  estate,  having  received 
$29,195  without  consideration  so  far  as  the  Denham  estate  was  con- 
cerned, was  chargeable  with  notice  of  Eckerson's  conversion  of  these 
funds.  The  diversion  was  accomplished  through  three  checks,  dated 
May  4,  5,  and  8,  1916,  respectively,  each  of  which  was  drawn  upon 
the  Hudson  Trust  Company  to  the  order  of  the  estate  of  Joseph  H. 
Snyder,  and  signed,  "John  C.  R.  Eckerson,  Special."  The  indorsement 
on  the  first  of  these  checks,  which  was  for  $20,000,  reads  as  fol- 
lows: 

"For  d^ocdt  in  the  Hudson  Trust  Company  for  credit  of  account  of  estate 
of  Joseph  H.  Snyder,  M.  J.  D." 

The  second  was  for  $7,500,  and  was  indorsed: 
Tay  to  the  order  of  estate  of  Joseph  H.  Snyder.** 

The  third  was  for  $1,695,  and  was  marked  "Paid/' 
The  appellant  Taylor  relies  upon  a  judgment  entered  against  Ecker- 
son in  his  lifetime,  by  reason  of  which  it  is  argued  that  the  diverted 
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tncHieys  traced  to  the  Snyder  estate  cannot  be  charged  up  against  it 
The  facts  as  to  that  judgment  are  as  follows: 

While  Eckerson  was  acting  as  sole  surviving  trustee  of  the  Snyder 
estate,  an  action  was  brought  by  the  executor  of  an  assignee  of  one 
of  the  beneficiaries  under  the  Snyder  will,  for  an  accounting  by  Eck- 
erson of  his  proceedings  as  sole  surviving  trustee.  To  this  action  Eck- 
erson and  the  various  beneficiaries  under  the  Snyder  will  were  made 
parties  defendant.  Pursuant  to  the  direction  and  order  of  the  Su- 
preme Court,  on  March  3,  1916,  Eckerson  filed  in  the  office  of  the 
clerk  of  the  court  an  account  of  his  proceedings  from  January  1, 
1908,  to  February  1,  1916.  This  account  contained  a  summary  state- 
ment charging  him  as  trustee  yritti  a  qish  balance  of  principal  amount- 
ing to  $198,089.35,  in  addition  to  certain  real  property,  and  mortgages 
set  forth  in  said  accounting,  and  "with  respect  to  income  with  a  cash 
balance  of  $52,999.81.  On  April  14,  1916,  a  decision  was  rendered 
in  said  action,  adjudging  that  Eckerson  had  in  his  hands  "as  said  trus- 
tee the  sum  of  $198,089.35  in  cash  belonging  to  the  principal  of  the  es- 
tate, together  with  the  mortgages  set  forth  in  schedule  B  of  his  account 
and  the  real  property  set  forth  in  schedule  A  thereof,"  and  had  in  his 
hands  "as  said  trustee  the  sum  of  $52,999.81  in  cash  belonging  to  the 
income  of  said  estate."  On  April  20,  1916,  an  interlocutory  judgment 
and  decree  was  entered  on  the  decision  so  made,  adjudging  that  the 
account  of  Eckerson  "be  settled,  allowed,  passed,  and  approved,**  and 
directing  that  out  of  the  moneys  so  found  as  remaining  in  his  hands, 
"belonging  to  the  principal  and  income  of  said  estate,  the  said  trustee  is 
directed  to  distribute  the  sum  of  $188,069.35,  belonging  to  principal  and 
the  entire  balance  of  $52,999.81  belonging  to  income."  In  compliance 
with  the  provisions  of  said  interlocutory  judgment,  and  as  a  result  there- 
of, Eckerson  made  payments  aggregating  $228,084^94  to  the  beneficia- 
ries and  to  the  persons  designated  in  said  interlocutory  judgment  of  the 
amounts  severally  adjudged  to  be  due  to  them  by  checks  drawn  on  the 
account  of  the  "Estate  of  Joseph  H.  Snyder,  John  C.  R.  Eckerson,  Ex- 
ecutor," in  the  defendant  trust  company. 

It  appeared  that  prior  to  the  entry  of  the  interlocutory  judgment  on 
April  20,  1916,  due  to  embezzlements  and  defalcations  by  Eckerson, 
there  was  a  deficiency  in  the  cash  assets  of  the  Snyder  estate  in  his 
hands  amounting  to  the  sutti  of  $166,166.38,  and  between  May  1,  1916, 
and  October  14,  1916,  in  order  to  make  the  payments  required  of  him 
by  said  judgment,  and  because  he  was  short  in  his  accounts  to  said 
estate,  Eckerson  collected  mortgages  held  by  the  estate  amounting  to 
$120,250,  which  by  the  terms  of  said  judgment  he  was  directed  to  hold 
for  the  purpose  of  the  trust,  and  deposited  the  proceeds  thereof  in 
the  account  of  the  "Estate  of  Joseph  H.  Snyder,  John  C.  R.  Eckerson, 
Executor,"  with  the  defendant  trust  company.  On  October  14,  1916, 
Eckerson  died  wholly  insolvent.  At  the  time  of  his  death  Eckerson 
was  short  in  his  accounts  to  the  Snyder  estate  in  the  sum  of  $142,430.59. 
On  the  appointment  of  the  defendant  Howard  C.  Taylor  as  agent, 
after  Eckerson's  death,  the  only  property  belonging  to  the  Snyder  es- 
tate turned  over  to  him  consisted  of  cash  amounting  to  $6,687.93  and 
mortgages  amounting  to  $66,536.97,  together  with  several  small  pieces 
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of  real  estate,  which  property  was  far  less  in  value  than  the  amount 
due  from  Eckerson  to  said  estate,  and  far  less  than  the  amount  with 
which  he,  as  ttustee,  was  chargeable  under  and  by  the  terms  of  said 
interlocutory  judgment.  After  Eckerson's  death  the  defendant  Taylor, 
as  agent,  collected  the  sum  of  $80,000  on  account  of  Eckerson's  defal- 
cations, still  leaving  a  shortage  of  $62,430.59. 

It  seems  clear  that,  in  malpng  the  payments  pursuant  to  and  as  dir 
rected  by  the  interlocutory  judgment  to  the  beneficiaries  and  persons 
designated  therein,  Eckerson  diverted  and  wrongfully  used  trust  mon- 
eys belonging  to  the  estate  of  William  R.  Denham,  of  which  he  and  the 
plaintiff  were  coexecutors,  by  transferring  $29,195  from  the  account 
of  "John  C.  R.  Eckerson,  Special,"  on  deposit  with  the  defendant  trust 
company,  into  the  account  "Estate  of  Joseph  H.  Snyder,  John  C.  R. 
Eckerson,  Executor,"  without  any  consideration  passing  to  the  Denham 
estate,  or  to  Eckerson  in  behalf  of  the  said  Denham  estate,  and  that, 
as  the  transfer  thereof  was  a  wrongful  use  and  misappropriation  .of 
such  moneys,  the  plaintiff  is  entitled  to  a  refund  thereof  from  the  Sny- 
der estate,  with  interest,  against  the  defendant  Howard  C.  Taylor,  as 
agent. 

Counsel  for  the  Snyder  estate  contends  that  with  respect  to  the 
moneys  paid  over  to  the  beneficiaries  under  the  Snyder  will  on  ac- 
count of  an  adjudged  indebtedness  due  from  Eckerson  to  them  as  evi- 
denced by  the  interlocutory  judgment  settling  and  approving  his  ac- 
count, without  notice  or  knowledge  by  the  Snyder  estate  or  the  persons  • 
to  whom  said  moneys  were  paid  that  they  were  trust  funds  belonging 
to  the  Denham  estate,  these  beneficiaries  were  in  tihe  position  of  tona 
fide  purchasers  for  a  valuable  consideration,  witihin  the  rule  that  trust 
funds  diverted  from  their  proper  purpose  cannot  be  followed  into  the 
hand  of  a  bona  fide  holder  for  value.  But  we  are  not  here  dealing  with 
the  case  of  a  principal  and  agent,  in  which  the  latter  was  engaged  in  a 
scheme  to  defraud  the  principal,  who  was  an  entirely  different  entity 
from  the  agent.  Eckerson  was  at  the  same  time  the  sole  trustee  of  the 
Snyder  estate  and  an  executor  of  the  Denham  estate.  The  delivery 
of  the  diverted  Denham  funds  to  the  Snyder  estate  did  not  result  in  a 
loss  to  the  Snyder  estate.  On  the  contrary,  it  was  one  which  tended 
to  enrich  its  bank  account  at  the  expense  of  the  Denham  estate.  There 
seems  to  be  no  reason  in  common  honesty  for  perrnitting  the  Snyder 
estate  to  retain  the  benefit  of  the  stolen  funds.  Tugman  v.  National 
S.  S.  Co.,  76  N.  Y.  207. 

The  rule  applicable  to  the  situation  before  us  is  well  expressed  in  At- 
lantic Cotton  Mills  V.  Indian  Orchard  Mills,  147  Mass.  268,  17  N.  E. 
496,  9  Am.  St.  Rep.  698,  which  was  a  case  where  the  common  treas- 
urer of  two  corporations  stole  moneys  from  one  of  the  corporations 
and  transferred  them  to  the  other  corporation.  Said  the  court  (147 
Mass.  at  page  275,  17  N.  E.  502,  9  Am.  St.  Rep.  698) : 

'The  rule  Is  general  that,  if  one  who  assumes  to  do  an  act  which  wUl  be  for 
the  benefit  of  another,  commits  a  fraud  in  so  dotof?,  and  the  person  to  whose 
benefit  the  fraud  will  inure  seeks,  after  knowledge  of  the  fraud,  to  ayail  him^ 
ael£  of  that  ad;  and  to  retain  the  benefit  of  it.  he  must  be  held  to  adopt  the 
whole  act,  fraud  and  all,  and  to  be  chargeable  with  the  knowledge  of  It,  so  far 
at  least  as  relates  to  his  right  to  retain  the  benefit  so  secured." 
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To  the  same  effect  see  Newell  v.  Hadley,  206  Mass.  335,  92  N.  E. 
507,  29  L.  R.  A.  (N.  S.)  908,  Holden  v.  New  York  &  E.  Bank,  72  N.  Y. 
'286,  and  United  States  v.  State  Nat.  Bank,  96  U.  S.  30,  36,  24  I^  Ed. 
647. 

We  are  of  the  opinion  that  the  Snyder  estate  is  chargeable  to  the 
extent  that  it  was  enriched  at  the  expense  of  the  Denham  estate,  and 
that  the  judgment  against  it  for  $38,537.40  should  be  affirmed,  with 
costs. 

The  judgment  against  the  Hudson  Trust  Company  should  be  re- 
duced as  above  indicated,  and,  as  thus  modified,  affirmed  as  to  it,  with- 
out costs.  The  remaining  judgments  should  be  affirmed,  with  costs  to 
the  respondent. 

Settle  order  on  notice. 

:    CLARKE,  P.  J.,  and  MERRELL,  J.,  concur. 

PAGE,  J.  (dissenting).  I  dissent  from  the  ccwiclusion  of  the  pre- 
vailing opinion  that  the  judgment,  so  far  as  appealed  from  by  the 
Hudson  Trust  Company,  should  be  affirmed.  The  facts  which  are 
stated,  with  relation  to  the  opening  of  the  account,  to  have  been  of 
such  suspicious  appearance  as  to  charge  the  trust  company  with  no* 
tice  that  Eckerson  wais  diverting  the  money  of  Denham  to  his  own  use 
are:  (1)  That  the  check  was  signed  in  the  name  of  William  R.  Den- 
ham by  John  C.  R.  Eckerson,  attorney  in  fact ;  (2)  that  it  was  made 
payable  to  John  C.  R.  Eckerson,  trustee;  (3)  that  it  was  deposited  to 
Eckerson's  credit  in  a  special  account. 

.1.  Eckerson  stated  to  the  bank  officials  that  the  money  was  his 
'money.  This  was  in  reply  to  their  Inquiry  as  to  the  check  being  made 
■payable  to  "Eckerson,  Trustee,"  and  had  no  relation  to  the  manner 
in  which  the  check  was  signed.    In  the.  prevailing  opinion  it  is  stated: 

'  "Besides,  the  check  was  signed  In  the  name  of  Denham  by  Eckerson  as  at- 
torney in  fact;  thus  Indicating  on  its  face  that  the  money  was  Denham's  and 
not  Eckerson's.  *  *  *  Had  inquiry  been  made  at  the  United  States  Mort- 
gage &  Trust  Company,  the  power  of  attorney  deposited  with  it  could  have 
been  scrutinized,  and  it  could  have  been  ascertained  that  the  account  against 
which  Eckerson  was  drawing  in  the  name  of  Denham  as  attorney  in  fact  waf 
for  the  benefit*  of  Denham,  and  belonged  to  Denham,  and  not  to  BSckerson." 

'.  There  vfras  no  inquiry  necessary  to  show  that  the  account  in  the 
mortgage  and  trust  company  was  Denham's,  and  not  Eckerson's,  and 
that  the  account  was  for  the  benefit  of  Denham,  and  not  Eckerson. 
The  face  of  the  check  showed  that,  and  Eckerson  never  made  any 
claim  that  the  account  in  Denham's  name  was  his  (Eckerson's).  But 
.whiat  he  did  claim  was  that  the  avails  of  that  check  belonged  to  him 
personally.  If  investigation  had  been  made,  at  the  mortgage  and  trust 
company,  it  would  have  revealed  a  broad  and  comprehensive  power 
of  attorney,  giving  Eckerson  the  right — 

''to  draw,  accept,  make,  ezecnte,  indorse,  transfer,  sell,  and  deliver  bills  of  coc- 
^ange,  promissory  notes,  drafts,  checks,  and  aU  other  instmments  for  the 
•payment  of  money;  to  keep  one  or  more  bank  aocoiints  and  to  draw  a^dnst 
and  make  deposit  on  such  account  or  accounts;  to  borrow  money,  «  *  ^ 
to  pay    *    *    *    any  olaims  or  demands  against  me;  to  make  any  contracta. 
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Agreements,  or  stipiilatioiis,  and  to  do  any  other  acts'or  things  incident  to  or 
suitable  or  deemed  by  him  advisnble  in  connection  with  any  of  the  purposes 
hereinbefore  referred  to— giving  and  granting  to  my  said  attorney  full  power 
and  authority  to  do  and  perform  all  and  any  act  and  thing  whatsoever  deem- 
ed by  him  requisite  and  necessary  to  be  done  In  and  about  the  premises  as 
fully  to  all  Intents  and  purposes  as  I  might  or  could  do  if  personally  present, 
with  full  power  of  substitution  and  revocation,  hereby  ratifying  and  confirm- 
ing all  that  my  said  attorney  or  his  substitute  may  lawfully  do  or  cause  to 
be  done  by  virtue  hereof.** 

An  inspection  of  this  power  of  attorney  certainly  would  not  show 
any  lack  of  authority  in  Eckerson  to  draw  this  check  upon  the  ac- 
count. Denham  could  himself  have  drawn  it,  and  the  act  of  Ecker- 
son was  within  the  express  power  given  by  the  power  of  attorney, 
and  I  know  of  no  obligation  resting  upon  one  who  accepts  an  instru- 
ment, executed  within  the  express  power  conferred,  to  go  further  and 
inquire  whether  the  attorney  has  abused  the  power  given  for  his  own 
benefit,  or  to  commit  a  fraud  on  his  principal  It  is  said  that  if  in- 
quiry had  been  made  of  Denham — 

**the  truth  would  have  been  revealed  that  the  special  account  was  being  open- 
ed, not  by  moneys  which  belonged  to  Eckerson  individually,'  but  to  Denham.*' 

Here  again  I  know  of  no^  obligation,  resting  on  one  who  accepts  an 
instrument  executed  by  an  attorney  in  fact  within  the  expressed  or 
apparent  power  conferred,  to  inquire  of  the  principal  whether  the 
power  had  been  abused  or  was  being  fraudulently  used.  The  defend- 
ant trust  company  did  not  accept  this  check  in  payment  of  Eckerson's 
personal  debt  or  obligation  owing  to  the  defencfcint  It  merely  col- 
lected the  amount  thereof  and  placed  the  same  to  the  credit  of  the 
payee.  The  certification  and  pa3mient  of  the  check  by  the  institution 
on  which  it  was  drawn  constituted  the  most  positive  assertion  by  that 
institution  that  Eckerson  was  authorized  to  draw  just  such  a  check 
upon  it.  Havana  Cent  R.  R.  Co.  t.  Knickerbocker  T.  Co.,  198  N. 
Y.  422,  430,  92  N.  E.  12,  h.  R.  A.  1915B,  720. 

.  2.  Nor  was  there  anything  suspicious,  or  to  charge  the  defendant 
trust  company  with  notice  that  the  check  was  not  his  personal  prop- 
erty, by  the  addition  of  the  word  "Trustee,"  even  if  the  account  had 
been  opened  as  the  account  of  "John  C.  R.  Eckerson,  Trustee,"  as 
Eckerson  at  first  proposed,  or  to  give  even  constructive  notice  that 
the  account  was  really  in  trust  and  not  individually.  In  Manhattan 
Savings  Institution  v.  New  York  National  Exchange  Bank,  170  N.  Y. 
58,  67,  62  N.  E.  1079,  1082  (88  Am.  St.  Rep.  640),  the  court  said : 

"CJouplhig  the  word  'trustee'  with  hig  name  as  a  depositor  was  not  an  un- 
usual, or  peculiar,  circumstance;  nor,  necessarily,  imported  that  he  ^^as  act* 
Ing  as  trustee  for  others.  It  simply  distinguished  or  described  the  account 
which  he  opened  in  a  particular  way  satisfactory  to  himself,  and  did  not  call 
for  any  investigation  on  the  part  of  the  bank  into  his  authority  as  trustee.**. 

-  That  the  mere  addition  of  the  word  "trustee"  to  the  name  of  the  payee 
was  mere  descriptio  personae,  and  not  intended  to  intimate  that  it  ap- 
plied to  him  only  in  the  technical  character  which  might  appear  from 
the  word  used. 

3.  There  is  no  significance  whatever  to  be  attached  to  this  money. 
being  deposited  in  a  'special  account."    Eckefson  had  a  personal  ac-i 
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count  with  the  defendant  trust  company,  and  all  that  this  method  of 
opening  a  special  account  would  tend  to  show  was  that  for  some  pur- 
pose of  his  own  he  desired  to  differentiate  this  account  from  his  gen- 
eral account,  and  for  some  purpose  of  his  own  to  segregate  and  keep 
the  deposits  in  this  account  separate,  and  not  commingle  them  in  his 
general  account.  Far  from  there  being  anything  suspicious,  it  would 
tend  to  allay  suspicion*  that  his  purpose  was  to  convert  moneys  which 
he  held  for  a  special  purpose  or  upon  a  trust  to  his  own  use.  And 
yet  in  this  circumstance  alone  Mr.  Justice  GREENBAUM  discovers 
sufficient  to  differentiate  the  case  under  consideration  from  Bischoff 
V.  YorkviUe  Bank,  218  N.  Y.  106,  112  N.  E.  759,  L.  R.  A.  1916F, 
1059.  Unless  the  facts  of  the  opening  of  the  account  were  sufficient 
to  charge  the  defendant  with  notice  that  the  depositor  was  maintain- 
ing this  account  with  a  fraudulent  purpose,  certainly  the  deposit  of 
the  three  checks  payable  to  Eckerson's  own  order  and  the  one  pay- 
.  able  to  his  order  as  "special,'*  totaling  $18,817.36,  in  this  special  ac- 
count, would  not  impose  any  obligation  on  the  defendant  trust  com- 
pany to  investigjite  as  to  the  origin  of  these  checks,  or  in  return  for 
what  they  were  received. 

There  were  deposited  in  this  account  four  separate  checks,  made 
payable  to  "John  C.  R.  Eckerson,  executor,"  not  as  would  be  inferred, 
but  not  intended  to  mean  "as  executor,"  as  might  be  inferred  from 
the  language  used  in  the  prevailing  opinion.  In  addition  to  the  pre- 
sumption that  the  defendant  trust  company  would  be  entitled  to  pre- 
sume that  "the  fiduciary  will  apply  the  funds  to  their  proper  purposes 
under  the  trust  (Bischoff  v.  YorkviUe  Bank,  supra,  218  N,  Y.  Ill,  112 
N.  E.  759,  760,  L.  R.  A.  1916F,  1059),  we  have  the  actual  dealings  with 
the  special  account.  The  moneys  deposited  in  this  account  were  largely 
transferred  to  another  account  that  Eckerson  had  with  the  defendant 
trust  company  as  executor  of  the  estate  of  Joseph  H.  Snyder.  The  first 
"executor"  check  that  he  received  was  for  $7,252.13,  which  he  de- 
posited in  the  special  account,  and  on  the  same  day  checked  out  to 
the  Snyder  estate  a  check  for  $7,500.  On  the  same  day  that  the  check 
for  $1,694.25  was  deposited,  a  check  against  the  special  account  in 
favor  of  the  Snyder  estate  was  deposited  in  that  account  for  $1,695 
On  May  11  and  16,  the  third  executor's  check,  for  $11,231.26,  and 
the  fourth,  for  $2,290.92,  were  deposited ;  but  on  May  4  a  check  for 
$20,000  had  transferred  that  sum  to  the  credit  of  the  Snyder  estate. 
There  was  nothing  whatsoever  to  indicate  to  the  defendant  that  these 
funds  belonged  to  the  Denham  estate,  or  any  particular  estate,  and 
when  they  were  transferred  to  the  Snyder  estate,  of  which  he  was 
sole  executor,  the  defendant  certainly  could  presume,  if  the  funds  did 
belong  to  any  estate,  and  not  to  Eckerson  personally,  that  they  be- 
longed to  and  had  been  paid  over  to  the  proper  estate. 

Eckerson  drew  no  check  on  this  account  to  pay  a  personal  obliga* 
tion  of  himself  to  the  defendant,  nor  did  the  defendant  gain  any  ben- 
efit or  advantage  to  itself  from  this  special  account,  except  that  after 
Eckerson's  death,  with  respect  to  a  promissory  note  for  $1,900  pay- 
able to  the  defendant  trust  company,  t^at  company  applied  to  its 
payment  $500.48,  the  balance  of  Eckerson's  personal  account,  and 
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$1,400,  the  balance,  was  charged  to  the  special  account,  because  of 
which  the  majority  of* the  court  say: 

'There  !s  thus  evidence  that  to  the  extent  of  $1,400  the  Hudson  TroBt  Com- 
pany benefited  by  the  'Special*  account" 

But  it  is  receiving  money  with  notice,  express  or  implied,  that  it 
was  held  in  trust  for  another,  and  applying  that  upon  the  obligaticm 
of  the  fiduciary,  that  renders  the  taker  liable  to  account.  The  facts 
in  this  case  are  stronger  in  support  of  the  exoneration  of  the  Hudson 
Trust  Company  than  they  were  favorable  to  the  Yorkville  Bank  in 
tlie  Bischoff  Case.  In  my  opinion  the  judgment  and  findings  of  fact 
upon  which  Uability  was  imposed  on  the  Hudson  Trust  Compaqy  to 
the  extent  that  it  has  appealed  should  be  reversed,  and  the  recovery 
against  it  limited  to  the  balance  remaining  in  the  special  account.  Oth- 
erwise I  concur  in  the  opinion  of  Mr.  Justice  GREENBAUM. 

SMITH,  J.,  concurs. 


(119  Misc.  Rep.  73) 

r 

RIVARA  V.  JAMES  STEWART  &  CO.  0t  af. 

(Supreme  Court,  Queens  CJounty,    July,  1922.) 

f.  Commerce  <^IO-States  may  legislate  as  to  Interstate  eommeroe  to  limited 
degree,  where  no  controlling  enactment  by  Congress. 

The  states  are  free,  under  their  powers  of  local  government,  to  legislate 
80  as  to  atfect  Interstate  commerce  In  a  limited  dej?ree.  where  there  Is  no 
c<mtroUing  enaetment  by  Omgrees  on  the  subject. 

2.  Skipping  ^33— Statute  requiring  recording  of  transfers  docs  not  govern  rlohts 
of  parties  or  apply  to  conditional  sales.  ° 

Rev.  St  U.  S.  f  4192  (U.  S.  ComiK  St  8  7778).  providing  that  no  bill  of 
sale,  mortgage,  or  conveyance  of  any  vessel  shall  be  valid  againsrt  anv 
person  other  than  the  grantor  or  mortgagor,  unless  recorded  with  the 
collector  of  customs,  is  a  mere  registry  act.  and  does  not  govern  the 
rights  of  the  vendor  and  vendee  as  between  themselves,  or  apply  to 
conditional  sales  whereby  the  vendor  retains  title  until  foU  payment 

a.  Admiralty  <8»IO*Ncthlng  maritime  In  sale,  or  condltfonal  sale,  of  vessel. 
There  is  nothing  maritime  In  the  sale  of  a  vessel,  or  in  its  conditional 
sale. 

4.  Shipping  ^S327— Conditional  sale  of  a  vessel  Is  witffiln  the  statute;  ''goods.'' 
A»  there  Is  no  congressional  enactment  applicable  to  the  conditional 
sales  of  vessels,  and  as  such  a  contract  is  not  a  maritime  contract  It  Is 
within  the  scope  of  Personal  Property  Law  N.  Y.  §9  60.  65,  66,  requiring 
the  vendor,  upon  retaking  possession,  to  retain  the  property  for  30  days 
and  then  sell  It  at  auction  and  authorizing  the  vendee,  If  such  sale  Is 
not  made,  to  recover  the  amount  paid.  In  view  of  section  156,  defining 
"goods"  as  Induding  all  chattels  personal,  other  than  things  In  action  and 
money. 

^s»For  other  caBOs  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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5.  SalM^3>452— Statute  as  to  oonditfonal  sales  not  limited  to  goods  ordinarily 

sold  on  Installment  plan. 

The  provisions  of  the  Personal  Property  liaw  relative  to  condittonal 
sales  are  not  limited  to  such  personal  chattels  as  are  commonly  the  sub- 
ject of  conditional  sale  on  the  installment  plan,  such  as  household  furni- 
ture. 

6.  Shipping  <8s>?7— Vendor,  notwitlistanding  failure  to  sell  at  auotion,  may  re- 

cover amounts  paid  at  defendanf s  request  and  as  Ills  agent. 

Though,  under  Personal  Property  juaw,  §  65,  a  vendor  retaking  property 
conditionally  sold,  and  not  selling  it  at  auction  after  waiting  30  davs, 
cannot  retain  any  of  the  amount  paid,  as  rental  for  the  use  of  the  article, 
he  may  recover  or  set  off  amounts  paid  at  the  vendee's  request  and  as  his 
agent  for  insurance,  repairs,  and  expense  of  raising  a  tug  conditicHially 
sold  after  its  sinking,  which  by  a  covenant  separable  from  the  contract 
for  conditional  sale  the  vendee  agreed  to  pay. 

Action  by  Dominick  Rivara  against  James  Stewart  &  Co.  and  an- 
other.   On  motion  for  judgment  on  the  pleadifigs.    Motion  denied. 

Macklin,  Brown,  Purdy  &  Van  Wyck,  of  New  York  City  (William 
F.  Purdy,  of  New  York  City,  of  counsel),  for  plaintiiBf. 

Kirlin,  Woolsey,  Campbell,  Kickox  &  Keating,  of  New  York  City 
(Harrington  Putnam,  John  M.  Woolsey,  L.  De  Grove  Potter,  and  A. 
H.  Ely,  Jr.,  all  of  New  York  City,  of  counsel),  for  defendants. 


FAWCETT,  J.  This  is  a  motion  by  defendants  for  judgment  on 
the  pleadings.  The  case  arises  out  of  the  sale  of  a  steam  tug  by  the 
defendants  to  plaintiff,  under  a  contract  whereby  it  was  provided 
that  title  was  not  to  pass  until  the  full  payment  of  the  purchase  price 
of  $32,500,  wliich  was  to  be  by  a  down  payment  of  $5,000  and  there- 
after $1,000  monthly.  The  vendee  agreed  to  keep  the  tug  in  first- 
class  repair^  free  from  any  and  all  libels,  and  with  fire  and  compen- 
sation insurance,  and  agreed  "to  indemnify  and  save  harmless"  the 
vendor  "from  any  and  all  claims  arising  out  of  the  operation  and  con- 
trol" of  the  tug.  In  case  of  default  in  any  of  the  payments,  or  vio- 
lation of  any  of  the  terms  and  conditions  of  the  agreement,  the  ven- 
dor might  retake  possession,  "and  in  that  event  any  and  all  payments 
previously  made  shall  be  deemed  to  be  and  shall  be  applied  solely  as 
rental";  the  vendee  waiving,  in  case  of  such  retaking,  "any  and  all 
claims  that  he  has  or  had  in  and  to  the  said  tug."  In  or  about  Octo- 
ber, 1920,  the  tug  sank,  and  defendants  paid  the  expense  of  raising 
It,  amounting  to  $1,125.  Plaintiff  did  not  repay  this  amount,  and 
thereafter  made  no  payments  whatsoever.  He  had  to  that  time  made 
payments  aggregating  $23,518.87,  which  defendants  had  applied  up- 
on a  running  account  made  up  of  the  purchase  price,  and  certain 
payments,  made  at  plaintiff's  request,  for  insurance,  repairs,  expense 
of  raising,  etc.,  and  which  showed  a  total  of  charges  of  $47,597.72, 
and  a  balance,  after  all  credits,  of  $24,078.85. 

^s»For  oth«r  cases  sm  imm  topic  ft  KBY-NUMBBR  in  «11  Kty-Numbered  QisesU  ft  Indexes 
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.  Possessory  proceeding^  Were  had  hi  the  United  States  District 
Court,  resulting  in  an  award  to  the  defendants  of  possession  of  th^ 
tug,  "subject  to  any  rights  or  accountability  ♦  *  "♦  under  or  by 
reason  of  the  provisions  of"  the  laws  of  New  York.  The  PersonjJ 
Property  Law  (Consol.  Laws,  c.  41),  which  governs  conditional  sale 
of  "goods  and  chattels'*  (section  60),  provides  that,  Where  "articles" 
(section  65)  are  conditionally  sold,  the  vendor,  upon  retaking  possesr 
sion,  shall  retain  possession  for  30  days,  within  which  time  the  vendee 
may  repair  his  default,  and  be  restored  to  possession,  and  after  such 
30  days  the  vendor  may  have  the  article  sold  at  public  auction  (sec-* 
tion  65)  upon  prescribed  notice  (section  66),  "Unless  such  articles 
are  so  sold,  ♦  *  *  the  vendee  or  his  successor  in  interest  may 
recover  of-  the  vendor  the  amount  paid  on  such  articles  by  such  ven- 
dee or  his  successor  in  interest  under  the  contract  for  the  conditional 
sale.    ♦    *    ♦"    Section  65. 

The  action  is  brought  by  the  vendee  to  recover  the  amoimt,  $23,-' 
518.87,  which  he  had  paid,  with  interest.  It  is  agreed  that  there  was 
no  sale  as  required  by  the  provisions  above  mentioned.  Defendants, 
have  interposed  two  counterclaims :  The  first,  for  the  amount  of  the 
payments  made,  as  the  agreed  rental  value  of  the  tug,  and  also  for  the 
amount  expended  at  plaintiff's  request,  in  meeting  the  insurance,  re- 
pairs, and  raising  expenses,  all  aggregating,  with  interest,  $37,676.88. 
The  second  counterclaim  is  for  the  amount  of  these  insurance  and 
other  charges,  aggregating,  with  interest,  $15,804.15. 

[1]  The  defendants  contend  that  tlie  provisions  mentioned  of  the 
Personal  Property  Law  do  not  apply  to  fhe  conditional  sale  of  a  tug 
enrolled  and  licensed  under  federal  statutes,  and  that  such  provisions, 
if  held  applicable,  are  unconstitutional,  as  an  invasion  of  the  congres- 
sional power  over  interstate  commerce,  and  the  exclusive  federal  ju- 
risdiction over  matters  of  admiralty  or  maritime  jurisdiction.  It  is 
said  that  the  tug  is  capable  of  engaging  in  the  interstate  coastal  trade, 
and  that  its  normal  use  about  New  York  harbor  is  a  use  in  interstate 
commerce.  However  that  may  be,  the  states  are  free  under  their 
powers  of  local  government  to  legislate  so  as  to  affect  interstate  com-^ 
merce  in  a  limited  degree,  where  there  is  no  controlling  enactment  by 
Congress  on  the  subject.  Lanston  Monotype  Mach.  Co.  v.  Curtis, 
224  Fed.  403,  140  C.  C.  A.  89;  Hall  v.  De  Cuir,  95  U.  S.  485.  24  L. 
Ed.  547;  Field  v.  Barber  Asphalt  Co.,  194  U.  S.  618,  623,  24  Sup.. 
Ct.  784,  48  L.  Ed  1142;  Hennington  v.  Georgia,  163  U.  8.  299,  16 
Sup.  Ct.  1086, 41  L.  Ed.  166. 

There  does  not  seem  to  be  any  congressional  enactment  applicable- 
to  conditional  sales  of  vessels.  There  is  cited  section  4192  of  tfie  Unit- 
ed States  Revised  Statutes  (U.  S.  Comp.  St  §  7778),  which  provides* 
that— 

"No  bill  of  sale,  mortgage,  hypothecation,  or  conveyance  of  any  vessel  ^ 
*    *    *    shall  be  valid  against  any  person,  oUier  than  the  grantor  or  mort-, 
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gagor,    ^    *    *    unless    *    •    *    recorded  In  tiie  ofiloe  of  the  collector  of 
the  customs." 

[2, 3]  This  Is  a  mere  registry  act,  and  does  not  apply  to  or  govern 
the  riglits  of  the  vendor  and  vendee  between  themselves,  but  is  for  the 
protection  of  third  parties,  and,  in  the  analogies  of  the  cases  which 
have  construed  it,  does  not  extend  to  a  conditional  sale  whereby  the 
vendor  retains  title  until  full  payment.  Mott  v.  Ruckman,  3  Blatchf. 
71,  Fed.  Cas.  No.  9881;  In  re  Empire  Shipbuilding  Co.,  221  Fed. 
223,  136  C.  C.  A.  633.  And  there  is  nothing  maritime  in  the  sale  of 
a  vessel,  or  in  its  conditional  sale. 

"For  a  contract  to  fall  within  the  admiralty  Jurisdiction,  it  must  concern 
transportation  by  sea,  relate  to  nayigation,  or  maritime  employment,  or  be 
one  of  navigation  and  commerce  within  navigable  waters.  *  *  *  The 
rule  is  well  settled  that  contract9  for  building  or  for  selling  a  ship  are  not 
maritime  contracts,  and  within  the  Jurisdiction  of  admiralty."    Grant  Smith* 

Porter  Ship  Oo.  v.  Rhode,  257  U.  S.  ,  42  Sup.  Ot.  157.  66  L.  Ed.  ; 

Thames  Towboat  Go.  v.  The  Francis  McDonald,  254  U.  S.  242,  41  Sup.  OL 
65,  65  K  Ed.  245;  The  Ada,  250  Fed.  194.  106,  16^  C.  O.  A.  330. 

[4]  The  contract  of  conditional  sale  in  this  case,  therefore,  is  with- 
in the  scope  of  the  cited  sections  of  the  Personal  Property  Law,  if  a 
steam  tug  is  an  "article"  of  "goods  and  chattels"  witlun  the  sense  of 
the  terms  in  the  statute.  "Goods"  inchide  all  chattels  personal,  oth- 
er than  things  in  action,  and  money  (section  156),  and  this  definition 
governs  in  the  interpretation  of  all  sections  of  the  Personal  Prop- 
erty Law,  "unless  the  context  or  subject-matter  otherwise  requires." 

[5]  It  IS  suggested  that  the  subject-matter  of  the  conditional  sale 
sections  is  not  "all  chattels  personal,"  but  such  chattels  personal  as 
are  commonly  the  subject  of  conditional  sale  on  the  installment  plan, 
such  as  household  furniture;  that  the  purpose  of  earlier  forms  of  the 
sections  was  the  protection  of  purchasers  of  this  character  is  stated 
in  such  cases  as  Fairbanks  v.  Nichols,  135  App.  Div.  298,  119  N.  Y. 
Supp.  752,  Nyboe  v.  Jacob  Doll  &  Sons,  Inc.,  167  App.  Div.  225,  152 
N.  Y.  Supp.  650,  and  Alexander  v.  Kellner,  131  App.  Div.  809,  116 
N.  Y.  Supp.  98,  but  in  Crowe  v.  Liquid  Carbonic  Co.,  208  N.  Y.  396, 
403,  102  N.  E.  573,  575,  the  Court  of  Appeals  saw  a  wider  purpose. 

•The  legislative  purpose  was  In  the  direction  of  promoting  the  public  good. 
In  mitigating  the  possible  harshness  of  such  a  contract  by  preserving  some 
right  to  a  vendee,  and,  if  originally,  as  part  of  the  former  Lien  Iaw,  perhaps, 
having  more  especial  reference  to  •  ♦  ♦  contracts  for  the  sale  of  house- 
hold fomlture  and  certain  other  articleft  of  a  household  nature,  the  statute 
has  been  so  changed  by  amendment  as  to  read  In  its  present  tmqualified 
form.  However  designed,  in  the  general  purpose,  to  afford  some  equitable 
protection  against  the  imprqvldence  and  misfortune  of  the  poor,  or  necessitous, 
it  is  for  the  legislature,  not  for  the  court,  to  restrict  the  general  operation  of 
the  act." 

[B]  It  follows  that  defendant's  motion  for  the  dismissal  of  the  com- 
plaint should  be  denied.  But  it  does  not  follow  that  (under  rule  112) 
there  should  be  judgment  in  plaintiff's  favor,  and  dismissing  the  coun- 
terclaims. I  think  the  defendants  are  entitled  to  recover,  or  set  off, 
such  of  the  amounts,  included  in  the  counterclaims  as  it  may  prove 
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were  paid  by  it,  at  plaintiff's  request  as  his  agent.  What  the  statute 
seems  to  contemplate  is  that  "the  amount  paid  on  such  articles  *  *  * 
under  the  contract"  cannot  be  withheld  from  him  as  rental  for  the 
use  of  the  article,  unless  on  the  condition  of  the  grace  and  sale  re- 
quired. If  other  amounts,  p^d  not  "on"  the  articles,  though  "under 
the  contract"  by  reason  of  such  contract  including  provision,  sepa- 
rable in  substance  from  the  conditional  sale,  and  which  might  have 
been  the  subject  of  a  separate  contract,  such  are  to  be  considered  as 
separate  matters. 

In  the  present  case  there  is  the  plaintiff's  covenant,  separable  from 
the  contract  for  conditional  sale,  to  pay  insurance,  keep  up  repairs, 
and  indemnify  and  save  harmless  from  all  claims  arising)  out  of  the 
operation  and  control  of  the  tug,  while  he  had  it  in  his  possession.  In 
Rindone  v.  Hamlin's,  Inc.  (Sup.)  161  N.  Y.  Supp.  858,  it  was  stated 
that  the  statutory  purpose  was  not  penal,  but  to  protect  the  vendee 
from  being  mulcted  by  the  vendor,  and  it  was  hdd  that  the  latter 
might  have  an  offset,  or  allowance,  for  the  damages  to  the  goodsi, 
while  in  the  vendee's  possession,  over  and  above  ordinary  wear  and 
tear.  In  Siegel  v.  Rieser,  97  Misc.  Rep.  684,  162  N.  Y.  Supp.  391, 
the  value  of  labor  and  material  furnished  by  the  vendor  to  pre- 
pare premises  to  receive  fixtures  sold  was  held  not  to  be  within  the 
contemplation  of  the  statute,  or  recoverable  back  by  the  vendee, 
though  he  had  paid  therefor.  Such  was  not  considered  as  "paid  on" 
the  articles.  Let  order  be  settled  on  notice,  for  perhaps  the  fore- 
going considerations  (if  accepted)  may  call  for  some  amendment  in 
3ie  (Counterclaims. 
.   (Ordered  accordin^jly. 


(U9  Misc.  Rep.  84) 

GREELEY  SIGHTSEEING  CO.  V.  RIEGELMANN  et  al.     RIALTO  SIGHT- 
SEEING  A  TRUCKING  CO.,  Inc.,  v.  SAME.    LIEBERMANN  v.  SAME. 

(Supreme  Court,  Kings  County.    July,  1922.) 

1.  Municipal  corporations  ^=:>66&— Easement  of  aocess  and  egrese  for  buelnese 

purposes  may  be  used  by  owner  at  risk  of  temporary  inoonvenience  to  person 
traveling  highways. 

Tbe  natural  easement  wblch  an  owner  has  of  access  to  bis  property  for 
business  purposes  may  be  exercised,  even  at  tbe  risk  of  temporary  In- 
conrenience  to  persons  traveling  highways. 

2.  Municipal  corporations  ^=9662— Borough  president  held  not  authorized  to  re- 

voke permits  granted  for  lowering  sidewalk. 

Greater  New  York  (barter,  §  391,  providing  that  no  disturbance  of  the 
surface  of  any  street  for  any  purpose  shall  be  made  until  a  permit  Is 
had  ftom  the  president  of  the  borough,  gave  the  mayor  no  authority  to 
revoke  permits  th'^retofore  granted  to  lessees  of  premises  to  lower  the 
sidewalks  and  maintain  driveways  over  them. 
8.  Munklpai  corporations  «s»662-**Duty  of  borough  president  merely  aupervisory, 
when  It  involves  removal  of  curbing. 

The  duty  of  the  borough  president  is  merely  that  of  superviniiig  the 
method  of  access,  when  It  Involves  the  removal  of  the  cttrblng. 

#B»For  othiT  OMM  set  Mme  topic  A  KBT-NVHBBiV  in  »U  KeyrNumber^  PlgMts  A  ladtXM 
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Actions  by  the  Greeley  Sightseeing  Company,  by  the  Rialto  Sightsee- 
ing &  Truddng  Company,  Inc.,  and  by  Joseph  Liebermann  against 
Edward  Ri^;elmann  and  another.  On  motion  for  an  injunction  pen- 
dente lite.    Motion  sustained. 

William  A.  Blank,  of  Coney  Island,  for  plaintiffs. 

Joseph  P.  Reilly,  of  Brooklyn,  for  city  of  New  York  and  defendants. 

GANNON,  J.  Plaintiffs  ask  an  order  enjoining  the  borough  presi- 
dent of  the  borough  of  Brooklyn  from  interfering  with  their  opera- 
tion of  motor  vehicles  and  from  restoring  the  curb  in  front  of  their 
X>remises  over  which  the  vehicles  pass,  pending  the  trial  of  the  action. 
They  are  engaged  in  the  business  of  transporting  patrons  in  sightsee- 
ing busses  from  various  points  in  the  city  to  Coney  Island.  Owing  to 
objection  to  receiving  and  discharging  their  passengers  upon  the  high- 
ways, plaintiffs  all^e  that  they  procured  long-term  leases  upon  various 
places  fronting  on  Surf  avenue,  which  they  adapted  at  great  expense 
to  their  requirements  as  a  terminal,  and  Aat  permits  were  obtained 
from  the  borough  president  to  lower  the  sidewalks  and  maintain  a 
driveway  on  their  respective  premises.  Travel  by  motor  bus  is  a  recog- 
nized and  popular,  as  well  as  sanitary  and  comfortable,  method  of 
transportation.  Its  vogue  has  grown  tremendously,  and  kindly  opin- 
ions of  its  functionings  have  been  stimulated  and  encouraged  by  the 
city. 

Plaintiffs  complain,  further,  that  the  borough  president  suddenly  and 
at  the  height  of  a  summer  season,  after  years  of  operation  under  the 
permits,  served  a  notice  upon  them  and  upon  other  concerns  operating 
motor  busses  to  recurb  their  sidewalks  and  to  abolish  the  driveway, 
and  thereafter  began  prompt  physical  measures  to  enforce  his  order. 
The  borough  president  bases  his  action  upon  the  alleged  dangerous 
condition  into  which  the  driveways  had  lapsed  and  to  the  fear  of  injury 
and  discomfort  of  pedestrians  along  Surf  avenue.  The  former  allega- 
tion is  strenuously  denied  by  plaintiffs,  who  claim  that  their  drive- 
ways were  in  perfect  condition  until  attacked  by  the  pickaxes  of  the 
city  officials.  It  is  to  be  noted  that  all  of  the  bus  owners  fell  under 
the  ban  at  once,  but  that  other  property  owners  with  driveways  have 
not  suffered  official  disfavor.  They  urge  that  it  is  not  likely  that  all 
of  the  driveways  of  bus  owners  should  be  in  a  dangerous  condition 
of  unrepair,  while  all  of  the  driveways  of  other  property  owners  should 
not  be  subject  to  criticism. 

[  1  ]  There  is  no  doubt  that  an  owner  has  a  natural  easement  of  ac- 
cess to  his  property  and  of  egress  from  it,  and  that  this  may  be  ex- 
erdsed  even  at  the  risk  of  temporary  inconvenience  to  persons  travel- 
ing the  highways.  This  natural  easement  may  serve,  not  only  his  per- 
sonal comings  and  goings,  but  the  reasonable  use  thereof  for  business 
purposes.  In  the  case  of  Hatfield  v.  Straus,  189  N.  Y.  208,  214,  82 
N.  E.  172,  174,  we  find  the  following  language : 

*Tbere  ean  be  no  doubt  tbat  an  abutting  owner  in  a  city  bus  tiie  rigbt  of 
free  access  to  and  from  bis  property  in  tbe  usual  way.  He  may  use  for  tbat 
purpose  Bucb  means  of  conveyance  for  tbe  transportation  and  delivery  of 
goods  and  mercbandlse  as  are  usqpI  and  eustomary ;  but  tbe  rigbt  of  ingveas 
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and  egresa  with  raihroad  cars  runnlsig  upon  railroad  tracks  lias  not  yet«  1 
think,  been  sanctioned  by  custom  or  by  law.  The  claim  of  a  right  in  that 
regard  is  far  in  advance  of  any  use  of  the  public  streets  that  has  heretofore 
been  recognized.  It  may  be  argued  that,  if  the  abutting  owner  may  use  car- 
riages, wagons,  traces,  and  eren  motor  cars  for  the  purpose  of  ftnee  access  and 
the  transaction  of  his  busiiiess^  why  not  permit  him  to  nse  railroad  cars  upon 
a  railroad  track?** 

Also: 

"In  the  use  of  streets,  sidewalks  are  built  for  pedestrians,  and  spur  walks 
are  commonly  constructed  therefrom  to  residences  and  other  property.  Spur 
roads  are  run  across  sidewalks  to  stables  and  business  property.  If  the  ex- 
press car  to  be  used  in  transportihg  the  defendants'  goods,  wares,  and  mer- 
chandise should  be  constructed  with  sufficient  power  as  a  motor  car,  I  as- 
sume there  would  be  no  question  as  to  the  legal  right  of  the  defendants  to 
run  the  car  over  the  sidewalk  on  their  driveway  into  their  department  store 
as  tracks  with  teams  are  now  driven  therein." 

And  again; 

"The  general  rule  that  streets  and  highways  are  solely  for  passage  by  the 
public  is  subject  to  some  exceptions  bom  of  necessity  and  public  convenience. 
The  primary  purpose  of  streets  and  highways  is  for  use.  If  a  physical  or  other 
barrier  should  be  erected  on  all  lot  lines  adjoining  streets  and  highways, 
such  streets  and  highways  would  become  wholly  useless.  There  is  no  prohi- 
bition against  an  owner  of  lands  abutting  a  highway  from  passing  to'  and 
from  the  same.  Such  right  of  passage  is  not  confined  to  the  owner  of  the 
abutting  lands,  but  extends  to  all  persons  lawfully  desiring  to  pass  to  and 
from  such  abutting  lands,  and  also  to. the  trdnsportatlon  of  all  goods,  wares, 
and  merchandise  in  any  way  lawfully  used  in  connection  therewith." 

I  do  not  doubt  that  this  easement,  with  its  accompanying  rights,  as 
defined  above,  passes  to  a  lessee  of  the  property  while  he  is  in  lawful 
possession. 

[2, 3]  Defendant  relies  upon  the  authority  given  him  by  section  184 
of  article  15  of  chapter  23  of  the  Code  of  Ordinances,  but  I  think  we 
are  referred  further  back  to  section  391  of  the  City  Charter  (Laws 
1901,  c.  466).  This  section  provides  that  no  disturbance  of  the  sur- 
face of  any  street  for  any  purpose  shall  be  made  until  a  permit  is  had 
from  the  president  of  the  borough,  and  it  therefore  outlines  the  au- 
thority of  the  power  of  the  borough  president."  There  is  nowhere  in 
that  section  any  authority  for  the  action  now  attempted,  and  indeed 
I  do  not  read  the  ordinance  in  question  to  give  him  such  authority. 
The  only  reference  to  a  recovation  is  found  in  subdivision  C,  and  it 
is  authorized  upon  the  failure  to  comply  with  the  terms  of  the  permit. 
I  think  it  is  dear  that  the  borough  president  has  not  the  power  to  re- 
fuse or  deny  the  privilege  of  access,  but  that  he  is  charged  with  the 
duty  of  supervising  the  method  by  which  the  access  is  had  when  it  in- 
volves the  removal  of  the  curbing.  As  was  said  in  Matter  of  Singer- 
Kaufman  Realty  Co.,  196  N.  Y.  Supp. (decided  to-day),  the  law 

does  not  fix  the  responsibilities  upon  the  borough  president  which  ap- 
parently he  has  assumed.  If  the  plaintiffs  are  acting  unlawfully,  or 
without  regard  to  public  safety  the  police  department  and  the  courts 
will  function. 

As  to  the  objection  that  the  ordinance  provides  for  application  by  the 
owner,  I  think  that  expression  should  be  properly  construed  to  mean 
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the  party  In  interest  and  in  possession,  and,  at  any  rate,  Buch  objec- 
tion cannot  be  tirged  by  the  borough  president,  after  he  himself  has 
granted  the  permits  to  the  lessee,  and  after  they,  in  reliance  upon  such 
permits,  have  invested  large  sums  of  money  in  a  legitimate  enterprise 
that  is  a  service  and  a  convenience  to  such  a  large  element  of  the  pub- 
lic. There  is  no  question  of  peril  involved,  because  I  am  not  referred 
to  any  accident  during  an  operation  of  almost  three  seasons.  The 
injunctions  contained  in  the  orders  to  show  cause  will  be  continued 
pending  trial. 
Ordered  accordingly. 


(119  Misc.  Hep.  116) 

CASEY  V.  KASTEL  et  al. 

(Supreme  Ck)urt,  New  Xork  CJounty.    June^  1922.) 
I.  Infants  ^s»5— incapacitated  to  appoint  agent. 

An  infant  is  wholly  incapacitated  from  appointing  an  agent* 
Z*  Infants  ^is»5— Ti*ansaction  through  agent  appointed  hy  Infant  void. 

Any  transaction  consummated  through  the  persoi^  whom  an  Infant 
assumes  to  appoint  as  agent  is  not  voidable,  but  void. 

3.  Infants  ^=»5— Cannot,  durlna  minority,  ratify  acts  of  unauthorized  agent. 

An  infant  cannot,  during  minority,  ratiJCy  an  act  done  by  one  assuming 
without  authority  to  act  as  its  agent. 

4.  Brokers  <s»35— Conversion  held  to  lie  without  demand  or  nothso  of  disaf- 

ftrmanoe,  on  wrongful  transfer  of  stock  delivered  to  broker  by  infant. 

Where  the  infant  owner  of  a  certificate  of  stock  delivered  it,  indorsed 
in  blank,  to  a  broker,  but  subject  to  her  order,  the  transfer  of  the  stock  by 
the  broker  was  tortious  from  the  beginning,  and  conversion  would  lie 
as  of  the  date  of  his  exercise  of  illegal  dominion,  without  demand  or 
notice  of  disaffirmance. 

5.  Brokers  €=:>35— Those  aiding  in  transfer  and  sale  of  stock  delivered  to  broker 

by  infant  held  liable. 

The  immediate  transferees  of  a  certificate  of  stock,  delivered  by  an 
Infant,  indorsed  in  blank,  to  a  broker,  and  those  who  aided  in  its  sale 
and  transfer,  acted  without  authority  in  assuming  to  dispose  of  it,  and 
were  liable,  even  though  th^  had  no  notice  of  the  fact  of  infancy  or  the 
unlawful  act  of  the  broker. 

6.  Infants  ^=»55— Infant  held  not  estopped  by  Indorsement  In  blank  of  stock 

certificate. 

An  infant  is  not  estopued,  by  its  indorsement  in  blank  of  a  certificate 
of  stock,  to  recover  for  its  wrongful  conversion. 

7.  Corporations  ^=»llO^Wrongful  cancellation  of  stock  certificate  conversion. 

vVhere  an  infant  delivered  a  certificate  of  stock,  indorsed  in  blank,  to  a 
broker,  who  wrongfully  sold  it,  the  cancellation  of  the  certificate  by  the 
defendant  corporation  without  right  or  authority  was  itself  an  act  of 
conversion. 

Action  by  Elizabeth  Browne  Casey,  an  infant,  by  her  guardian  ad 
litem,  against  Philip  F.  Kastel  and  others,  to  recover  for  the  alleged 
conversion  of  a  certificate  of  stock.    Judgment  for  plaintiff. 

Kendall  &  Herzog,  of  New  York  City  (Henry  L.  Sherman,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Pendleton,  Anderson,  Iselin  &  Riggs,  of  New  York  City  (Ellery  O. 
Anderson,  of  New  York  City,  of  counsel),  for  defendants  Johnson 
and  Wood. 

^aoFor  other  cases  see  same  topio  6  KBY-NUMBER  in  all  Key-Numbered  Digests  *  Indexes 
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William  W.  Corlett,  of  New  York  City  (William  Averell  Brown,  of 
New  York  City,  of  coun$eI)>  for  defendant  United  States  Steel  Cor- 
poration. 

O'MALLEY,  J.  This  is  a  suit  in  conversion  by  an  infant  through 
her  guardian  ad  litem.  The  property  involved  is  a  certificate  of  stock 
of  the  defendant  United  States  Steel  Corporation.  The  evidence  jus- 
tifies a  finding  that  the  plaintiff  intrusted  the  certificate  to  the  de- 
fendant Kastel,  subject  to  her  order,  and  that  without  further  direc- 
tion Kastel  sold  it.  Later,  while  still  a  minor,  the  plaintiff  in  form 
ratified  the  sale.  She  now  seeks  tp  hold  in  conversion,  not  only  the 
defendant  to  whom  she  intrusted  the  certificate,  but  other  brokers  who 
were  concerned  in  effecting  the  sale,  and  also  the  defendant  corpo- 
ration, which  canceled  the  certificate,  transferred  the  stock  upon  its 
IxM^s,  and  issued  a  new  certificate  to  the  purchaser  thereof.  The 
Ultimate  purchaser  is  not  sued.  Before  bringing  suit  the  plaintiff  made 
no  demand  and  served  no  notice  of  disafiirmance  on  any  of  the  de- 
fendants. 

The  questions  involved  are  novel  and  of  obvious  importance.  On 
the  one  hand  is  involved  the  right  of  the.  infant  to  the  protection 
of  the  court  in  her  property  rights ;  on  the  other,  the  rights  of  inno- 
cent third  parties,  who  received  and  dealt  with  the  infant's  property 
without  actual  knowledge  of  the  fact  of  infancy.  The  material  facts 
follow: 

For  some  time  prior  to  March,  191S,  the  plaintiff  was  the  owner 
of  100  shares  of  the  preferred  stock  of  the  defendant  corporation.  The 
certificate  stood  on  the  books  of  the  company  in  her  maiden  name, 
Bettie  Browne,  and  she  had  regularly  received  the  dividends  thereon. 
In  January,  1918,  she  married  and  was  then  19  years  of  age.  Sub- 
sequently she  met  the  defendant  Philip  F,  Kastel,  of  the  firm  of  Kastel 
&  Co.,  who,  learning  that  the  plaintiff  was  the  owner  of  the  certifi- 
cate, endeavored  to  secure^  possession  of  it.  The  plaintiff  testified  that 
he  requested  her  to  loan  it  to  him,  or  permit  him  to  take  it,  in  order 
that  he  could  borrow  on  it,  or  use  it  to  make  money  for  her,  or  sell  it 
for  her.  On  March  14,  1918,  she  finally  delivered  it  to  him  indorsed 
in  blank.  At  that  time  she  told  him  that  she  had  not  made  up  her 
mind  to  sell  it;  that  he  should  keep  it,  and  that  she  wovdd  think  it 
over  and  let  him  know.    She  then  left  Kastel's  office. 

It  appears  that  on  that  very  day  the  defendant  Kastel  ordered  the 
sale  of  the  certificate  through  the  firm  of  £.  E.  Reid  &  Co.  Th^s  con- 
cern, not  being  a  member  of  the  Stock  Exchange,  placed  the  order 
for  its  sale  with  the  firm  of  Johnson  &  Wood,  consisting  of  the  de- 
fendants Aymar  Johnson,  Chalmers  Wood,  Jr.,  John  Fletcher  Shera, 
and  Victor  S.  Byron.  Johnson  &  Wood  thereupon  sold  it  to  the 
firm  of  De  Coppet  &  Doremus,  and  on  the  following  day  Johnson 
&  Wood  received  delivery  of  the  certificate  from  E.  E.  Reid  &  Co. 
On  the  same  day  it  was  delivered  by  Johnson  &  Wood  to  De  Coppet 
&  Doremus,  who  in  turn  delivered  it  to  the  defendant  corporation; 
and  the  latter,  also  on  that  day,  canceled  the  certificate  and  issued 
a  new  certificate  to  three  individuals  designated  by  De  Coppet  & 
195N.T.S.— M 
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Doremus.  It  appears  that  no  inquiry  was  made  by  any  of  the  defend- 
ants in  regard  to  the  genuineness  of  the  plaintiff's  signature.  John- 
son &  Wood  relied  upon  E.  E.  Reid  &  Co/s  guaranty  of  the  signature, 
and  both  De  Coppet  &  Doremus  and  the  defendant  corporation  re- 
lied upon  the  guaranty  of  Johnson  &  Wood.  It  appears  that  a  rule 
of  tlie  Stock  Exchange  requires  that,  to  constitute  a  good  delivery 
of  the  certificate  of  a  married  woman,  the  indorsement  of  her  husband 
is  also  required. 

It  further  appears  that  a  few  days  subsequent  to  March  14th  tfie 
defendant  Kastel  informed  the  plaintiff  that  he  had  sold  her  stock, 
and  requested  her  to  come  and  see  him.  When  she  called,  he  told  her 
that  he  had  realized  $11,000  on  the  sale.  He  further  told  her  that,  if 
she  did  not  need  the  proceeds  for  immediate  use,  he  would  give  her 
$1,500  for  the  use  of  her  money  for  30  days,  and  would  give  her 
his  note  for  the  sum  of  $12,500,  payable  at  the  end  of  that  time.  Kastel 
thereupon  delivered  his  personal  note  to  her  and  gave  her  $1,500 
in  cash.  Thereafter,  and  prior  to  the  maturity  of  the  note,  Kastel 
made  two  additional  payments,  on6  of  $2,100,  and  another  of  $SK)0, 
making  in  all  a  total  payment  of  $4,500.  The  plaintiff  endeavored 
to  secure  additional  payments,  but  was  unsuccessful,  although  she  did 
receive  on  one  occasion  Kastel's  worthless  check  for  $50.  This  check 
was  given  in  July,  1918,  and  the  plaintiff  about  this  time  was  told  by 
the  defendant  Kastel  that  he  was  bankrupt,  and  that  the  $50  check 
was  the  best  he  could  do  for  her. 

This  action  was  begun  by  the  plaintiff  by  her  guardian  ad  litem 
against  these  defendants  on  July  16,  1919.  Conversion  is  alleged  as 
of  March  14,  1918.  While  the.  defendants  Kastel  and  Andrews  ap- 
peared and  served  an  answer,  they  defaulted  on  the  trial.  E.  E.  Reid 
&  Co.  and  De  Coppet  &  Doremus  were  not  made  parties,  for  the  rea- 
son as  claimed  by  the  plaintiff,  that  she  had  no  knowledge  of  their  par- 
ticipation in  the  sale  of  her  property  when  action  was  brought.  The 
original  complaint  alleged  that  the  plaintiff  had  elected  to  disafiSrm 
and  renounce  her  agreement  with  the  defendant  Kastel  &  Co.,  and 
further  alleged  that  she  had  delivered  the  stock  to  Kastel  &  Co.  "to 
be  sold  for  her  account  at  the  market  price  thereof,  the  proceeds  there- 
of to  he  delivered  to  her  or  invested  in  other  securities  for  her  account" 
Upon  the  trial,  after  the  plaintiff  had  testified  and  given  her  version 
of  her  dealings  with  the  defendant  Philip  F.  Kastel,  and  as  above  in- 
dicated, the  complaint  was  amended  to  conform  to  the  proof.  Plain- 
tiff upon  the  triad  tendered  to  the  defendants  the  apparently  worthless 
note  of  Kastel,  and  in  addition  credited  them  with  the  sum  of  $4,500 
received  by  her  from  Kastel.  She  seeks  here  to  recover  the  difference 
between  the  net  amount  realized  on  the  sale  of  the  stock  and  the  amount 
paid  to  her  by  Kastel,  or  the  sum  of  $6,487.50. 

Upon  the' trial  and  in  their  briefs  counsel  for  all  parties  have  pro- 
ceeded upon  the  theory  that  the  plaintiff's  contract  with  Kastd  &  Co., 
whether  it  be  regarded  as  an  authorized  sale  of  her  stock,  or  the 
subsequent  ratification  of  an  unauthorized  sale,  was  voidable,  and  not 
void.  The  defendants  contend,  therefore,  that  they  were  rightfully  in 
possession  of  the  plaintiff's  property  and  vested  with  authority  to  sell 
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it  on  the  date  of  the  alleged  conversion.  It  is  urged  that  fhe  plain- 
tifl's  subsequent  disaffirmance  cannot  make  such  original  lawful  pos- 
session tortious,  so  as  to  sustain  conversion  as  of  March  14,  1918. 
On  the  other  hand,  plaintiffs  counsel  contends  that  disaffirmance  by 
the  infant  of  her  relations  with  Kastel  restores  the  parties  to  their 
original  position,  creates  a  situation  as  though  no  contract  had  been 
made,  and  thus  makes  the  original  possession  of  Kastel  and  all  other 
defendants  tortious. 

Authorities  in  support  of  their  respective  contentions  are  cited  by 
counsel.  Dnide  v.  Curtis,  183  Mass.  317,  67  N.  E.  317,  62  L.  R.  A. 
755,  seems  to  hold  that  conversion  will  not  lie  for  any  act  committed 
with  respect  to  the  infant's  property  prior  to  disaffirmance  of  the  con- 
tract of  sale,  and  Smith  v.  Nashville  Railway  Co.,  91  Tenn.  221,  18  S. 
W.  546,  while  not  an  action  in  conversion,  lends  support  to  the  same 
theory.  On  the  other  hand,  there  are  seemingly  well-considered  cases 
which  hold  that  an  infant  who  disaffirms  the  sale  of  personal  prop* 
erty  may  follow  it  into  the  hands  of  an  innocent  purchaser  and  re- 
cover the  property  in  kind  or  maintain  trover  if  possession  is  denied. 
Downing  v.  Stone,  47  Mo.  App.  144;  Hill  v.  Anderson,  5  Smedes  & 
M.  (13  Miss.)  216. 

It  has  been  f requentiy  held  that  an  infant  may  assert  title  as  against 
the  rights  and  equities  of  all  persons,  including  a  bona  fide  purchaser 
for  value  (1  Williston,  Cont.  §  233;  Oneida  County  Savings  Bank 
of  Rome  v.  Saunders,  179  App.  Div.  282. 166  N.  Y.  Supp.  280;  Gage  v. 
Menczer  [Tex.  Civ.  App.]  144  S.  W.  717) ;  that  one  who  deals  with  the 
property  of  an  infant  does  so  with  constructive  notice  of  his  disability 
and  right  of  disaffirmance  (McClain  v.  Davb,  77  Ind.  419;  Murray 
V.  Thompson,  136  Tenn.  118,  188  S.  W.  578,  L.  R.  A.  1917B,  1172); 
and  that  infancy  is  a  defense  to  an  action  on  the  negotiable  note  of 
an  infant  by  a  bona  fide  holder  (Williston,  Cont.  §  233;  Williston,. 
Neg.  Inst.  Study  Course,  §  158;  Daniels'  Neg.  Inst.  (6th  Ed.]  §§ 
225^  226,  note  81;  Van  Winkle  v.  Ketcham,  3  Caines,  323;  Darling- 
ton V.  Hamilton  Bank  of  New  York  City,  63  Misc.  Rep.  289,  116  N. 
Y.  Supp.  678).  So,  too,  it  has  been  held  that  an  infant  may  disaffirm 
an  indorsement  of  a  negotiable  instrument,  notwithstanding  the  pro- 
visions of  section  22  of  the  Negotiable  Instruments  Law  of  Ten- 
nessee (Laws  1899,  c.  94),  in  all  respects  the  same  as  section  41  of  the 
New  York  act  (Consol.  Laws,  c.  38).  Murray  v.  Thompson,  supra. 
Moreover,  our  Legislature  seems  to  have  indicated  a  clear  intent  in 
no  way  to  interfere  with  an  infant's  common-law  right  to  disaffirm 
an  indorsement  of  a  certificate  of  stock  by  the  enactment  of  section 
163  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41).  It  is  there 
provided  that  section  162  of  the  same  act,  which  relates  to  the  manner 
of  transferring  title  to  shares  of  stock,  shall  not  be  construed  so  as  to 
enlarge  the  power  of  an  infant  to  make  'a  valid  indorsement,  assign- 
ment, or  power  of  attorney. 

If  the  plaintiffs  contract  with  Kastel  were  voidable,  and  not  void, 
the  question  as  to  whether  disaffirmance  prior  to  the  commencement 
of  suit  was  necessary  arises.  There  was  no  such  notice  of  disaffirm- 
ance here.     It  has  been  held  that  in  the  case  of  an  executed  con-^ 
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tract,  such  as  an  executed  deed  of  real  estate,  prior  disaffirmance  is 
necessary.  0*Donohue  v.  Smith,  130  App.  Div.  214,  114  N.  Y.  Supp. 
536;  22  Cyc.  555,  note  66.  There  would  klso  be  presented  the  ques- 
tions of  the  alleged  failure  of  the  plaintiff  to  disaffirm  the  note  trans- 
action with  Kastel,  and  her  possible  ratification  of  this  latter  agree- 
ment after  she  became  of  age.  But  the  commencement  of  this  suit,  it 
seems  to  me,  was  in  effect  a  disaffirmance  of  all  of  the  plaintiff's  deal- 
ings with  Kastel;  and  I  regard  the  evidence  as  wholly  insufficient  to 
show  a  ratification.  While  the  plaintiff  on  one  or  two  occasions 
asked  Kastel  for  additional  payments  on  account  of  the  note,  it  is  not 
clear  that  she  did  so  after  becoming  of  age ;  and  in  any  event  I  doubt 
if  such  conduct  on  her  part  would  amount  to  ratification  as  a  matter 
of  law. 

[1-4]  I  have  reached  the  conclusion,  however,  that  the  alleged  sale 
of  the  stock  in  the  case  at  bar  was  not  voidable  but  void.  /The  infant 
did  not  sell  the  stock  to  Kastel,  the  only  person  with  whom  she  had 
any  personal  dealings,  but  attempted  to  ratify  his  unauthorized  act 
in  selling  the  stock  as  her  agent  or  broker.  The  restdt  would  have 
been  the  same  if  she  had  attempted  to  authorize  him  to  make  the  sale. 
She  was  wholly  incapacitated  from  appointing  an  agent.  Any  trans- 
action consummated  through  a  person  whom  an  infant  assumes  to 
appoint  as  an  agent  is  not  voidable,  but  void.  A  fortiori,  an  infant 
cannot  during  minority  ratify  an  act  done  by  one  assuming  without 
authority  to  act  as  her  agent.  Armitage  v.  Widoe,  36  Mich.  124.  It 
follows  that  Kastel's  transfer  of  the  stock  was  tortious  from  the  be- 
ginning, and  therefore  conversion  lies  as  of  the  date  of  his  exercise  of 
illegal  dominion,  without  demand  or  notice  of  disaffirmance.  Pease 
V.  Smith,  61  N.  Y.  477;  MacDonnell  v.  Buffalo  Loan,  Trust  &  Safe 
Deposit  Co.,  193  N.  Y.  92,  85  N.  E.  801. 

.  That  an  infant's  appointment  of  an  agent  is  absolutely  void  hv  the 
law  of  this  state  is  well  established.  Ely  v.  Ehle,  3  N.  Y.  506;  Fonda 
V.  Van  Home,  15  Wend.  631,  30  Am.  Dec.  77;  Stafford  v.  Roof,  9 
Cow.  626;  Wamsley  v.  Darragh,  14  Misc.  Rep.  566,  35  N.  Y.  Supp. 
1075;  Bennett  v.  Davis,  6  Cow.  393;  Robbins  v.  Motmt,  33  How. 
Prac.  24 ;  Kain  v.  Postley,  2  Edm.  Sel.  Cas.  132 ;  Rogers  v.  Cruger,  7 
Johns.  557;  22  Cyc  514;  McDonald  v.  City  of  Spring  Valley,  285  111. 
52,  120  N.  E.  476,  2  A.  L.  R.  1359.  In  Ely  v.  Ehle,  supra,  the  Court 
of  Appeals  said: 

"The  rule  seems  to  be  that  if  an  Infant  eive  or  sell  hia  goods  and  delivers 
them  with  his  ovm  hands,  the  act  is  voidable  only;  bat  if  he  give  or  sell 
goods,  and  the  donee  or  vendee  take  them,  by  force  of  the  gift  or  sale,  the  act 
is  void,  and  the  infant  may  bring  tre8i)a68"-^eltlng  Fonda  v.  Van  Home, 
supra,  which  contains  an  elaborate  discussion  of  the  rulA. 

Stafford  v.  Roof,  supra,  is  directly  in  pointy  There  an  infant  dur- 
ing minority  disaffirmed  the  sale  of  a  horse.  The  defendant  was  in 
possession,  but  in  the  absence  of  proof  of  manual  delivery  by  the  in- 
fant possession  by  the  defendant  was  held  to  be  tortious  ab  initio  and 
conversion  was  sustained  without  proof  of  prior  demand.  There  it 
was  said  by  Chanqellor  Jones: 
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*'It  is  true  In  g^eral  that  the  deed  of  an  Infant  la  voidable  merely,  when 
delivered  with  his  own  hand,  and  la  of  equal  validity,  whether  it  be  of  lands 
or  chattels.  Some  of  the  old  writers  seem  to  make  a  distinction  between 
deeds  and  other  contracts  of  infants  accompanied  by  manual  delivery;  but 
the  distinction  is  now  discarded,  and  the  same  efCect  is  «^ven  to  both.  They 
are  not  void,  but  voidable,  where  any  act  of  delivery  is  done  by  the  infant 
calculated  to  carry  an  estate;  and  this  whether  the  contract  be  beneficial  to 
the  infant  or  not  But  a  manual  delivery  seems  in  such  case  to  be  essential. 
None  was  shown  in  this  case.  The  fact  of  possession  by  the  vendee  would 
be  evidence  of  delivery  In  the  case  of  an  adult;  but  in  the  case  of  an  in- 
fant vendor  there  should  be  strict  proof  of  a  personal  delivery.  An  Infant 
cannot  make  an  attorney.  The  appointment  would  be  void;  and,  there 
being  no  proof  of  actual  manual  delivery,  ihe  contract  would  seem  to  be 
void.  The  agreement  to  sell  conferred  no  right  upon  the  vendee  to  take.  The 
mere  agreement  of  the  infant  to  sell  would  not  protect  the  vendee  against  an 
action  of  trespass  for  taking  the  horse.  The  taking  would  be  tortious,  and 
in  itself  a  conversion.** 

[6,8]  Kastd's  possession  on  March  14,  1918,  being  tortious,  he 
acted  wholly  without  right  or  authority  in  assuming:  to  dispose  of  the 
plaintiff's  stock  certificate.  Nor  do  Kastel's  immediate  transferee  and 
the  defendants  who  aided  in  effecting  the  sale  and  transfer  of  the  cer- 
tificate stand  in  any  better  position.  Plaintiff,  being  an  infant,  is  not 
estopped  by  her  indorsement  in  blank  of  the  certificate.  McNeil  v. 
Tenth  National  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341 ;  Zulick  v.  Mark- 
ham,  6  Daly,  129.  Only  intentional  fraud  on  her  part  would  entitle 
these  defendants  to  assert  the  principle  of  estoppel  ^  against  her 
(Blakeslee  v.  Sincepaugh,  71  Hun,  412,  24  N.  Y.  Supp.  947;  Smith  v. 
Baker,  42  Hun,  504;  Spencer  v.  Carr,  45  N.  Y.  406,  6  Am.  Rep.  112) ; 
and  I  find  no  evidence  of  fraud  whatever, 

[7]  Under  the  circumstances  the  possession  of  all  of  the  defendants 
on  March  14,  1918,  was  tortious,  and  the  exercise  by  them  of  illegal 
dominion  over  the  plaintiff's  property  constituted  a  conversion,  and 
this  notwithstanding  Kastel's  transferees  were  without  knowledge  of 
the  fact  of  infancy  and  innocent  of  Kastel's  unlawful  act.  Having 
taken  part  in  the  disposal  of  the  plaintiff's  property,  they  are  not  reliev- 
ed because  they  acted  under  the  apparent  authority  of  Kastd,  because 
he  had  no  actual  authority  to  dispose  of  it.  Hollins  et  al.  v.  Fowler 
ct  al.,  L.  R.  7  E.  &  I.  App.  7i7;  Ely  v.  Ehle,  3  N.  Y.  506;  Milligan  v. 
Brooklyn  Warehouse  &  Storage  Co.,  34  Misc.  Rep.  55,  59,  68  N.  Y. 
Supp.  744;  McCombie  v.  Davies,  6  East,  538;  Fine  Art  Society,  Ltd., 
V.  Union  Bank  of  London,  Ltd.,  L.  R.  17  Q.  B,  Div.  705 ;  Spackman 
v.  Foster,  L.  R.  11  Q,  B.  Div.  99;  Gordon  v*  London,  City  &  Midland 
Banlc,  L.  R-  1  K.  B.  (1902)  242;  Capital  &  Counties  Bank  v.  Gordon, 
L.  R.  App.  Cas.  (1903)  240.  And  the  cancellation  of  the  certificate 
by  the  defendant  corporation  without  right  or  authority  was  in  itself 
an  act  of  conversion.  Olds  v.  Chicago  Open  Board  of  Trade,  33  III. 
App.  445. 

I  find  no  merit  in  the  contention  that  the  only  persons  who  can  be 
held  liable  in  an  action  of  this  kind  are  the  broker  with  whom  the 
plaintiflF  dealt  and  the  persons  in  whose  hands  her  property  is  found. 
All  of  the  defendants,  and  those  not  parties,  who  participated  in  effect- 
ing the  sale  exercised  hostile  dominion  over  the  property  and  atided  in 
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depriving  the  plaintiff  of  her  stock.  McCbmbie  v.  Davies,  suprau 
Full  legal  protection  to  the  plaintiff  would  seem  to  require  that  she 
should  have  the  right  to  proceed  against  any  and  all  persons  concerned 
in  the  series  of  events  that  deprived  her  of  her  property.  This  seenis 
to  be  the  view  taken  in  HoUins  v-  Fowler,  supra.  Otherwise  she  might 
find  herself  remediless  by  reason  of  the  insolvency  of  the  person  with 
whom  she  dealt,  as  is  the  apparent  situation  in  the  case  at  bar,  or  by 
reason  of  her  inability  to  locate  the  present  holder  of  her  property. 

In  reaching  the  foregoing  conclusions  I  have  not  been  unmindful 
of  the  urgent  contention  of  the  defendants  that  great  hardships  must 
be  borne  by  persons  who  desd  innocently  with  the  property  of  in- 
fants. But,  as  I  view  the  decisions,  the  same  hardships  are  usually 
imposed  upon  any  person  who  unlawfully,  though  innocently,  deab 
with  property  of  which  another  has  been  tortiously  deprived.  In  ei- 
ther case  the  law  seems  to  disregard  such  hardships,  and,  as  suggested 
by  Mr.  Justice  Blackburn  in  HoUins  v.  Fowler,  supra,  it  is  within  the 
province  of  the  Legislature  to  alter  the  law,  if  resulting  hardships  and 
inconveniences  become  too  great. 

Nor  will  this  rule  deprive  an  infant  of  the  right  to  dispose  of  per- 
sonal property,  as  urged  by  defendants*  counsel.  She  may  always 
make  manual  delivery,  in  which  case  her  contract  is  merely  voidable. 
If,  upon  disaffirmance  of  such  sale,  her  vendee,  and  those  who  take 
through  him,  may  be  held  in  conversion,  as  claimed  by  the  plaintiff's 
counsel  (Downing  v.  Stone,  supra),  a  valid  sale  may  always  be  made 
through  a  general  guardian,  and  a  bona  fide  purchaser  is  thus  protected. 
Field  V.  Schieffelin,  7  Johns.  Ch.  150,  153,  11  Am.  Dec.  441;  Thomas 
V.  Bennett,  56  Barb.  197,  201. 

Judgment  for  the  plaintiff  in  the.  sum  of  $6,487.50,  with  interest  from 
March  14,  1918.     Submit  findings  in  accordance  herewith. 

Judgment  accordingly. 


(202  App.  Div.  281) 

MOORE  V.  BONBRIGHT  &  CO.,  Uo.,  et  al. 

(Supreme  Court,  AppeUate  Division,  Second  Department    July  21,  ld22.) 

1.  Appeal  and  error  «s»863— On  motion  for  judgmont  on  ploadinBs,  Appollato  Di- 

vision must  deolde  whether  complaint  calls  for  answer. 

On  motion  for  judgment  on  the  pleadings  on  the  ground  that  complaint 
does  not  state  a  cause  of  action,  the  AppeUate  Division,  taking  the  facts 
pleaded  in  the  complaint  as  admitted  and  resolving  every  legitimate  in- 
ference in  favor  thereof,  must  ascertain,  not  whether  plalntuT  will  nltl- 
mately  succeed  on  the  trial,  but  whether  he  states  a  cause  caUing  for  an 
answer  by  defendant. 

2.  Action  ^=^38 (6)— Allegations   of  fraudulent  conspiracy  to   exclude   plaintiff 

from  joint  adventure  stated  but  one  cause  of  action  against  all  defendants. 

A  complaint  alleging  that  defendant  corporations,  one  of  whidi  con- 
trolled the  other,  and  the  otBcers  and  directors  of  both,  fraudulently  con- 
spired to  deprive  plaintiff  of  the  benefits  of  «  eontract  by  the  subsidiary 
corporation  to  organize  and  underwrite  the  sale  of  stock  in  a  third  ooi^ 
poration,  from  which  plaintiff  was  to  receive  a  salary  as  general  manager 
and  part  of  the  common  stock,  In  consideration  of  his  securing  contracts 

^=s»For  oth^  case*  see  same  topic  ft  K£T -NUMBER  in  All  Kejr-Numbered  Dlcesta  A  Indezef 
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from  a  fdreign  g;overnment  for  the  manufacture  and  sale  of  machine  gODM, 
alleged  but  one  cause  of  action  for  damages  for  fraud  and  conspiracy 
against  all  the  defendants. 

3.  Conspiracy  ^=»  18— Complaint  for  fraudulent  conspiraoy  to  exclude  from  joint 

enterprise  held  not  defective  for  failure  to  allege  plaintiff's  ability  to  per- 
form entire  contract. 

In  an  action  for  fraudulent  conspiracy  to  deprive  plaintiff  of  the 
benefits  of  a  contract  to  secure  a  contract  from  a  foreign  government 
for  the  sale  and  manufacture  of  machine  guns,  in  consideration  of  stock 
in  and  a  salary  as  general  manager  of  a  corporation  to  be  organized  and 
financed  by  defendants  to  manufacture  the  guns,  where  plaintifif  alleged 
that  he  performed  all  the  conditions  to  be  performed  by  him,  except  those 
he  was  prevented  from  performing  by  defendants,  and  that,  after  avail- 
ing themselves  of  his  plans,  experience,  and  his  initial  offer  to  representa- 
tives of  such  foreign  government,  they  procured  the  order  and  gave  the 
manufacturing  contract  to  another  oorpotatUm  organized  by  them,  no 
allegation  that,  but  for  defendants'  wrongful  acts,  plainttfT  would  have 
been  able  to  perform  the  entire  contract,  was  necessary. 

4.  Conspiraoy  ^=»18 — Complaint  alleging  fraudulent  conspiracy  to  exclude  from 

Joint  adventure  lield  not  defective  for  failure  to  allege  that  defendant  wrong- 
fully Induced  co-oontractor  to  break  agreement. 

A  complaint  charging  fraudulent  conspiracy  to  deprive  plaintiff  of 
the  benefits  of  a  contract  with  a  corporation  controlled  by  its  codefend- 
ants  to  secure  contracts  for  the  manufacture  and  sale  of  machine  guns  to 
a  foreign  government  held  not  bad  on  demurrer,  because  it  f^led  to 
charge  that  such  codefendants  induced  plaintiff's  co-contractor  to  wrong- 
fully break  the  contract ;  the  gravamen  of  the  action  being  fraud  on  the 
part  of  all  the  defendants,  including  s«ch  co-contractor. 

5.  Pleading  4=9214(4)— Demurrer  admits  material  relevant  faets  charged  and 

legitimate  Inferences  therefrom. 

A  demurrer  admits  all  the  material  relevant  facts  charged  in  the  com- 
plaint and  the  legitimate  inferences  therefrom. 
6   Conspiraoy  4=:»l  8— Complaint  eharglng  fraudulent  conspiraoy  held  snfRoloat 
as  against  olijeotlon  that  it  pleaded  no  Joint  enterprlsf  or  relatloa  of  trust. 

A  complaint  charging  a  fraudulent  conspiracy  to  deprive  plaintiff  of  his 
share  of  the  profits  under  a  contract  with  a  corporation  controlled  by  its 
codefendants  to  procure  contracts  from  a  foreign  government  for  the 
manufacture  and  s^le  of  machine  guns,  in  consideration  of  Its  furnishing 
the  capital,  held  sufllcient  as  against  an  objtetion  that  it  pleaded  no  joint 
enterprise  or  relati<Hi  of  trvst. 

7.  Dismissal  and  nonsuit  4s>54— ObJeotiOD  that  plaintifTs  remedy  Is  In  equity 

does  not  warrant  dismissal  of  complaint  In  action  at  law. 

That  plaintiff's  remedy  is  in  equity  would  not  warrant  dismissal  of  his 
complaint  in  an  action  at  law,  the  distinction  between  which  and  suits  in 
equity  has  been  abolished  by  Oode  Glv.  Proc  {  3339  (Civil  Practice  Act, 
18). 

8.  Action  <t=>25 (2)— Complaint  asking  damages  for  fraudulent  exclusion  from 

Joint  enterprise  pursuant  to  conspiracy  held  good  against  demurrer  on  ground 
that  plaintifPs  remedy  was  In  equity. 

A  complaint  asking  damages  for  fraudulent  exclusion  from  a  joint 
enterprise  pursuant  to  a  conspiracy  among  defendants  held  good  against 
a  demurrer  on  the  ground  that  plaintiff's  remedy  was  in  equity;  the 
gravamen  being  fraud  and  damage,  and  not  the  conspiracy,  allegation  and 
proof  of  which  was  important  only  to  connect  plaintiff's  co-contractor 
with  the  transaction  and  charge  it  with  the  acts  and  declarations  of  Its 
co-conspirators,  where  otherwise  it  would  not  have  been  implicated. 

Appeal  from  Special  Term,  Westchester  Coimty. 
Action  by  Theodore  De  Witt  Moore  against  Bonbright  &  Co.,  Inc., 
and  others.    Frona  a  judgment  dismissing  the  complaint  on  the  merits, 

(0s»Por  other  cases  see  same  topic  a  KEY-NUliBBR  In  all  Ker-N umbered  Digests  a  Indexes 
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and  an  order  granting  defendant's  motion  for  judgment  on  the  plead- 
ings, consisting  of  an  amended  complaint  and  demurrer  thereto,  plain- 
tiff appeals.  Judgment  and  order  reversed,  and  motion  denied,  with 
leave  to  arifewer. 

Argued  before  BLACKMAR,  P.  J.,  and  KELLY,  JAYCOX,  KEL- 
BY,  and  YOUNG,  JJ. 

George  E.  Morgan,  of  New  York  City  (Henry  H,  Man,  of  New 
York  City,  on  the  brief),  for  appellant. 

Henry  L.  Stimson,  of  New  York  City  (Allen  T.  Klots  and  Fred  B. 
Lund,  Jr.,  both  of  New  York  City,  on  the  brief),  for  respondents. 

KELLY,  J.  The  action  was  commenced  February  28,  1921,  and 
the  defendants  demurred  to  the  amended  complaint  on  January  25, 
1922,  upon  the  grounds:  (1)  That  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  that  causes  of  action  were  improp- 
erly united. 

The  order  granting  the  defendants'  motion  for  judgment  upon  the 
pleadings  is  dated  April  10,  1922.  It  does  not  recite  the  grounds  upon 
which  demurrer  is  sustained,  nor  are  we  favored  by  any  opinion  or 
memoranduih  by  the  learned  justice  at  Special  Term.  As  the  order 
and  judgment  dismiss  the  complaint  upon  the  merits,  without  leave 
to  amend,  I  assume  that  the  court  was  of  opinion  that  the  complaint 
did  not  state  a  cause  of  action,  and  this  is  the  argument  of  the  re- 
spondents on  this  appeal. 

[1]  Upon  a  motion  for  judgment  upon  the  pleadings,  upon  the 
ground  that  the  complaint  does  not  state  facts  stdEcient  to  constitute 
a  cause  of  action,  we  are  not  called  upon  to  decide  whether  the  plain- 
tiff will  ultimately  succeed  on  the  trial.  We  are  to  take  the  plain- 
tiff's story  of  his  grievance  as  alleged  in  the  complaint,  and  taking  the 
facts  pleaded  as  admitted,  and  resolving  every  legitimate  inference  in 
favor  of  the  pleading,  we  are  to  ascertain  whether  he  states  a  cause 
calling  for  an  answer  by  the  defendants. 

The  action  is  based  upon  an  agreement  annexed  to  the  complaint, 
dated  October  26,  1915,  between  plaintiff  and  the  defendant  Factory 
Products  Export  Corporation,  a  New  York  corporation,  by  which 
plaintiff  agrees  to  secure  from  an  unnamed  foreign  government  or  its 
authorized  representatives  an  order  running  to  plaintiff,  or  such  per- 
son or  company  as  the  Export  Corporation  shall  name,  for  5,000  au- 
tomatic machine  guns  of  a  model  which  plaintiff  has  the  right  to  make 
and  sell,  the  contract  price  per  gun  to  be  approximately  $600  and  the 
cost  of  manufacture,  not  including  amortization  charge  on  cost  of 
plant,  not  to  exceed  approximately  $250.  Specifications  are  to  be  such 
as  can  be  readily  complied  with ;  deliveries  are  not  to  be  required  un- 
der 7  months  from  the  acceptance  of  the  order,  and  are  to  extend  over 
at  least  12  months  thereafter,  the  contract  to  call  for  American  in- 
spection and  full  payment  at  or  before  acceptance  and  shipment. 
Plaintiff  agrees  to  vest  in  a  company  to  be  organized  in  such  manner 
as  the  counsel  for  the  Export  Corporation  may  advise  all  rights  under 
such  contract  and  all  patent  rights  necessary  for  carrying  out  the  same, 
and  he  also  agrees  to  turn  over  to  said  company  from  time  to  time 
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all  other  acceptable  contracts  for  automatic  machine  guns  or  other 
munitions  which  he  may  secure,  or  to  the  benefits  of  wluch  he  may  be 
entitled.  Plaintiff  agrees  to  procure  on  behalf  of  the  new  company  a 
contract  with  the  Taft  Peirce  Manufacturing  Company,  of  Woon- 
socket,  R.  I.,  for  the  manufacture  of  parts  of  the  automatic  machine 
guns  on  terms  which  will  keep  the  total  manufacturing  costs  within 
the  limits  mentioned  and  which  shall  be  in  other  respects  acceptable 
^o  the  Export  Corporation. 

Upon  compliance  with  these  conditions  to  the  reasonable  satisfaction 
of  the  Export  Corporation,  and  provided  it  shall  be  satisfied  as  to  the 
facilities,  organization,  and  personnel  for  the  manufacture  of  said 
guns,  the  Export  Corporation  agrees  that  it  will  forthwith  organize  at 
its  own  expense  the  American  Arms  &  Ammunition  Company,  or  a  cor- 
poration of  similar  name,  with  a  capital  stock  of  $1,000,000  preferred 
and  $2,000,000  common  stock,  with  a  board  of  directors  and  executive 
committee  to  be  selected  by  the  Export  Corporation.  The  plaintiff  is 
to  be  vice  president  and  general  manager  of  the  Arms  Company,  which 
agrees  to  employ  him  in  that  capacity  for  the  first  year  of  the  company's 
existence,  at  an  annual  salary  of  $18,000,  beginning  on  the  organization 
of  the  company  and  payable  monthly,  and  for  such  longer  period  and 
at  such  salary  as  the  parties  may  agree  upon,  and  plaintiff  agrees  to 
serve  the  company  and  to  give  his  undivided  time  and  attention  to 
securing  of  contracts  and  in  general  to  carrying  on  and  developing 
the  business  of  the  Arms  Company  under  the  direction  of  the  board. 
He  is  to  associate  himself  with  such  experts  as  he  may  select,  subject 
to  approval  by  the  company,  which  agrees  to  pay  them.  The  defend- 
ant Export  Company  agrees  to  underwrite  the  sale  of  the  preferred 
stock.  10,000  shares,  and  of  10,000  shares  of  the  common  stock  for 
$1,000,000  on  such  terms  as  will  provide  the  Arms  Company  with  funds 
as  they  may  be  required,  the  proceeds  of  the  sale  of  such  stock  to  be 
paid  to  the  Arms  Company  to  be  used  for  the  corporate  purposes  of 
said  company.  The  remaining  common  stock,  10,000  shares,  to  be  is- 
sued as  full-paid  and  nonassessable,  will  be  divided  4,000  shares  to 
plaintiff  and  6,000  shares  to  defendant  Export  Corporation.  This 
agreement  is  signed  by  the  plaintiff  and  by  the  defendant  Export  Cor- 
poration, by  defendant  Louis  E.  Stoddard  as  president. 

The  complaint  alleges  that  the  defendant  Export  Corporation  and 
the  defendant  William  P.  Bonbright  &  Co.,  Inc.,  were  dosdy  affiliated, 
and  that  the  acts  of  the  Export  Corporation  were  controlled  by  the 
Bonbright  Company ;  that  the  directorate  of  the  two  corporations'were 
interlocking,  the  same  men  holding  office  in  both  corporations.  It  is 
alleged  that  the  Export  Corporation  was  organized  for  the  purpose 
of,  and  was  at  the  time  mentioned  engaged  in,  handling  the  export  and 
commission  business  of  the  Bonbright  Company.  It  is  alleged  that 
defendants  Stoddard  and  Woolsey  were  directors  and  officers  of  the 
Export  Corporation,  and  defendants  Bonbright  (William  P.  and  Ir- 
ving), Walcott,  Willcox,  and  Walbridge  were  directors  of  the  Bon- 
bright Company.  ' 

The  plaintiff  then  alleges  that  during  the  autumn  of  1915  Great 
Britain,  in  alliance  with  other  nations,  -was  at  war  with  Germany  and 
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its  allies,  and  was  endeavoring  to  obtain  in  this  country  large  quanti- 
ties of  ammunitions  including  automatic  machine  gims.  It  is  alleged 
that  Great  Britain  was  represented  in  this  country  by  Gen.  Pease  as  its 
agent,  and  that  J.  P.  Morgan  &  Co.  of  New  York  City  was  also  acting 
for  the  British  government  and  its  allies  in  the  purchase  of  munitions. 
The  sources  of  supply  of  machine  guns  were  inadequate,  and  die  de- 
mands of  the  British  government  and  its  allies  were  greater  than 
could  be  supplied  from  the  factories  then  conducted  and  in  operation.^ 

The  plaintiff  alleges  that  at  this  time  he  had  been  engaged  for  more* 
than  25  years  in  the  business  of  manufacturing  and  selling  firearms; 
that  he  had  expert  knowledge,  and  by  reason  of  his  experience  he  was 
peculiarly  and  exceptionally  qualified  to  formulate  and  carry  through 
to  completion  a  plan  to  supply  the  automatic  machine  guns  needed  by 
the  British  government,  at  a  great  profit  to  himself  and  to  those  who 
might  join  him  in  such  enterprise.  He  alleges  that  he  formed  a  plan 
for  manufacturing  and  selling  machine  guns  of  a  type  known  as  the 
Colt  type  to  the  British  government,  and  carried  such  plan  so  far  to- 
wards completion  as  to  be  ready  with  the  help  of  skilled  assistants,  for 
whose  services  he  had  arranged,  to  make  arrangements  to  manufacture 
Colt  type  machine  guns,  provided  he  could  procure  the  fimds  neces- 
sary to  pay  the  cost  of  manufacture.  He  alleges  that  the  Colt  type 
of  gun  had  up  to  that  time  been  manufactured  by  the  Colt  Firearms 
Company,  but  in  small  quantities,  and  that  the  Colt  Company  had  not 
facilities  for  extensive  manufacture  sufficient  to  meet  the  existing 
demand.  He  alleges  that  the  Colt  type  guns  had  been  theretofore  man- 
ufactured under  a  patent  which  had  recently  expired,  and  that  plaintiff 
knew  of  the  expiration  of  the  patent.  He  alleges  that  the  fact  of  the 
expiration  of  the  Colt  patent  was  not  generaUy  known,  and  was  not 
known  at  all  to  any  of  the  defendants. 

With  this  knowledge  of  the  urgent  needs  of  the  British  govern- 
ment and  its  allies,  and  having,  by  reason  of  his  25  years'  experience 
and,  as  he  alleges,  his  peculiar  and  exceptional  qualifications,  and  his 
information  concerning  the  expiration  of  the  Colt  patent,  formulated 
a  plan  for  supplying  the  gfuns  to  Great  Britain,  the  plaintiff  alleges 
that  prior  to  October  18,  1915,  he  called  upon  Morgan  &  Co.,  the 
agents  for  that  government,  and  outlined  his  plan  to  one  of  the  mem- 
bers of  the  firm,  who  requested  him  to  put  it  in  writing  for  considera- 
tion by  Morgan  &  Co.  and  Gen.  Pease,  which  plaintiff  accordingly  did. 

Plaintiff  alleges  that  as  part  of  his  proposed  plan  he  had  determined 
on  the  factory  of  the  Taft  Peirce  Manufacturing  Company  as  the 
place  for  manufacturing  the  guns,  and  that,  "having  arranged  for  man- 
ufacturing facilities  and  foimd  the  market  for  said  gun,"  cm  October 
18,  1915,  he  interviewed  the  defendant  Bonbright  CSnnpany,  through 
certain  of  its  officers,  for  the  purpose  of  securing  capital  for  carrying 
out  the  plan  conceived  by  him  for  manufacturing  and  selling  automatic 
machine  guns  to  the  British  government.  He  Sieges  that  he  met  de- 
fendants Stoddard  and  Woolsey,  officers  of  the  Export  Corporation, 
and  Walcott  and  Irving  Bonbright,  directors  of  the  Bonbright  Com- 
pany, which  corporations  he  alleges  were  closely  affiliated;  the  Bon- 
bright Company  controlling  the  acts  of  the  Export  Corporation.    He 
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Alleges  that  he  stated  his  enterprise  to  these  gentlemen  on  October  18, 
.1915,  acquainting  them  generally  with  what  he  had  done,  giving  them 
his  various  estimates  of  cost  of  manufacture  and  resulting  profits,  but 
without  disclosing  at  that  time  his  intention  to  avail  himself  of  the  right 
to  manufacture  guns  of  the  pattern  covered  by  the  Colt  patent,  which 
had  then  expired.  On  October  19,  1915,  he  was  informed  "by  the  de- 
fendants" that  the  Bonbright  Company  would — 

"embark  in  the  enterprise  suggested  to  it  by  the  plaintiff  as  aforesaid,  and 
would  furnish  all  the  capital  needed  for  the  carrying  out  of  plaintiff's  plans, 
but  that  it  would  be  done  In  the  name  of  the  subsidiary  company  which  it 
controlled,  known  as  the  Factory  Products  Bsport  Corporation,  one  of  the 
defendants  herein." 

Plaintiff  alleges  that  the  written  contract  of  October  26,  1915,  a 
copy  of  which  is  annexed  to  the  complaint,  and  the  contents  of  which 
have  been  already  set  forth,  was  executed  in  accordance  with  this 
agreement  by  the  Bonbright  Company  to  embark  on  the  enterprise  and 
to  furnish  all  the  capital  required.  The  plaintiff  then  alleges  that  he 
has  duly  performed  all  the  conditions  and  covenants  of  the  written 
contract  of  October  26,  1915,  except  such  as  he  has  been  prevented 
from  performing  by  the  defendants  as  set  forth  in  the  complaint. 

He  alleges  that  after  the  execution  of  the  written  contract  he  in- 
formed the  defendants  of  the  expiration  of  the  Colt  patent  and  of  his 
plan  to  manufacture  that  type  of  gun.  He  alleges  that  defendants  rep- 
resented to  him  that  they  were  in  close  touch  with  the  Colt  Manufac- 
turing Company,  and  that  it  would  be  of  great  advantage  to  the  enter- 
prise to  have  the  co-operation  of  the  Colt  Company  in  the  manufacture 
of  the  guns,  which  co-operation  they  undertook  to  procure,  and  plain- 
tiff alleges  that  such  co-operation  would  be  advantageous,  and  that  he 
trusted  the  defendants  and  left  the  negotiations  with  the  Colt  Company 
to  them ;  that  thereafter  the  defendants  secured  an  agreement  by  the 
Colt  Company  to  co-operate  in  the  enterprise,  in  the  form  of  an  option 
expiring  at  an  early  date.    The  complaint  then  alleges: 

"(10)  That  the  defendants,  having  obtained  firom  the  plaintiff  the  infor- 
mation necessary  to  enable  them  to  proceed  in  disregard  <^  his  rights  for  the 
purpose,  and  with  the  intent  of  obtaining  for  themselves  and  taking  from  the 
plaintiff  the  benefits  of  his  expert  knowledge  so  disclosed  to  them  as  aforesaid, 
and  depriving  him  of  the  fruits  of  said  contract  and  the  fruits  of  his  labors  and 
endeavors  and  of  any  benefit  to  be  derived  by  him  from  his  plan,  and  with  the 
intention  of  securing  for  themselves  all  benefits  that  may  be  derived  from  said 
contract  and  from  said  plan  of  plaintiff,  fraudulently  and  wrongfuUy  and  in 
disregard  of  the  rights  of  this  plaintiff  did  conspire  to  deprive  plaintiff  of  the 
benefits  and  profits  of  his  plan  and  of  the  contract  ETshibit  A,  and  in  pursu- 
ance of  said  cons^racy  did  proceed  to  act  'and  did  so  act  that  the  defendant 
the  Factory  Products  Export  Corporation,  whose  actions  the  other  defend* 
ants  controlled,  violated,  disregarded,  failed,  neglected,  and  refused  to  per- 
form its  obligations  under  the  contract,  to  the  great  loss  and  damage  of  this 
plaintiff. 

"(17)  That  the  defendants,  having  obtained  from  the  plaintiff  the  informa- 
tion as  aforesaid,  did,  in  violation  of  th^r  duty  to  this  plaintiff,  wrongfully 
a«id  unlawfully  so  act  as  to  deprive  this  plaintiff  of  the  benefit  of  his  con- 
tract made  with  the  Factory  Products  £>xport  (Corporation  as  aforesaid,  and 
did  in  fact  render  said  contract  worthless  and  of  no  value." 
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PlaititiflP  alleges  that  after  the  signing  of  the  written  contract,  and 
in  pursuance  of  his  obligations  thereunder,  he  continued  his  eflforts 
to  obtain  the  contract  from  the  British  governtnent,  and  that  he  made 
a  tender  to  furnish  said  guns  to  Morgan  &  Co.,  which  was  submitted 
by  them  to  the  representative  of  the  British  government ;  that  the  sole 
market  and  only  available  purchaser  for  machine  guns  in  large  quanti- 
ties was  under  the  control  of  Morgan  &  Co.  and  the  representative  of 
the  British  government.  He  alleges  that  in  furtherance  of  the  con- 
spiracy to  render  valueless  plaintiflf's  contract  and  to  secure  to  them- 
selves the  benefits  derived  from  plaintiff's  plan,  and  with  knowledge  of 
all  that  he  had  done  to  secure  the  order  from  Great  Britain,  and  know- 
ing that  unless  he  could  procure  that  order  he  would  be  unable  to  per- 
form his  contract,  the  defendants  permitted  the  option  agreement  al- 
ready obtained  from  the  Colt  Company  to  expire,  but  first  made  a  new 
agreement  with  the  Colt  Company  by  which  that  company  agreed  to 
co-operate  with  defendants  to  the  exclusion  of  plsdntiff ;  that  defend- 
ants then  permitted  the  option  agreement  to  expire  without  giving 
plaintiff  an  opportunity  to  comply  therewith,  but  that  they  informed 
him  that  said  option  agreement  had  been  extended.  He  alleges  that  de- 
fendants, having  ascertained  from  him  that  he  had  in  pursuance  of  his 
contract  made  a  tender  of  manufacture  of  the  guns  to  the  British 
government  through  Morgan  &  Co.,  represented  to  Gen.  Pease  that  the 
guns  could  not  be  manufactured  without  the  co-operation  of  the  Colt 
Company,  and  that  they  (defendants),  and  not  the  plaintiff,  could^  se- 
cure such  co-operation,  and  that  in  consequence  of  the  representations 
so  made  by  defendants  (and  it  will  be  remembered  that  all  of  these 
wrongful  acts  are  alleged  to  be  the  result  of  a  conspiracy  between 
defendants  and  in  fraud  of  plaintiff's  rights).  Gen.  Pease  refused  to 
further  negotiate  with  the  plaintiff  in  regard  to  any  matter  connected 
with  the  manufacture  and  sale  of  the  guns,  and  plaintiff  alleges  that 
at  defendants'  suggestion  Gen.  Pease  thereafter  'dealt  with  the  defend- 
ants in  the  matter 'of  the  tender  of  the  guns  theretofore  made  by 
plaintiff. 

Plaintiff  alleges  that  the  defendants  allowed  the  original  option  se- 
cured from  the  Colt  Company  to  expire  in  furtherance  of  the  conspir- 
acy and  fraudulent  design  set  out  in  the  complaint,  and  alleges  that  they 
could  have  complied  with  its  terms  or  procured  an  extension  thereof, 
if  they  so  desired.  He  alleges  that  defendants  having  allowed  the 
original  option  to  expire,  but  with  the  understanding  had  with  the  Colt 
Company  that  it  would  continue  co-operation  with  defendants  as  al- 
ready pleaded,  the  defendants  thereafter,  on  December  7,  1915,  or- 
ganized the  Marlin  Arms  Corporation ;  that  the  defendant  Stoddard, 
president  of  defendant  Export  Corporation,  was  one  of  the  incorpora- 
tors of  the  Marlin  Corporation,  and  that  the  officers. and  directors 
and  stockholders,  some  or  all,  of  the  defendants  Bonbright  Company 
and  Export  Corporation  were  largely  interested  in  the  Marlin  Cor- 
poration, and  that  defendants  Stoddard  and  Walbridge  were  directors 
thereof ;  that  the  Marlin  Corporation  was  incorporated  for  the  purpose 
of  manufacturing  the  automatic  machine  guns  which  plaintiflF  had  con- 
fidentially brought  to  the  attention  of  defendants,  relying  upon  their 
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good  faith  to  carry  out  the  written  contract,  and  he  alleges  that  the  Mar- 
hn  Corporation  proceeded  to  manufacture  the  said  gun  with  the  ex- 
clusive co-operation  of  the  Colt  Company. 

Plaintiff  alleges  that  defendants,  having  thus  fraudulently  and  in 
pursuance  of  conspiracy  interfered  with  him  and  prevented  the  per- 
formance of  the  written  contract,  on  November  10,  1915,  notified  hiin 
that  he  was  in  default  in  the  performance  of  said  written  contract, 
although  plaintiff  was  then  actively  engaged  in  performance  of  said 
contract,  as  defendants  knew.  Having  thus  excluded  him  from  par- 
ticipation in  the  enterprise  which  he  alleges  was  conceived  by  him, 
and  in  which  defendants  through  their  representative,  the  Export  Cor- 
poration, engaged  him  under  agreement  to  share  the.  profits  with  him, 
the  plaintiff  alleges  that  defencSmts  secured  an  order  from  the  British 
government  to  the  Marlin  Company  for  12,000  of  the  machine  guns 
of  the  same  type  and  kind  as  those  tendered  by  the  plaintiff,  and.  also 
for  extra  parts  of  large  price,  but  the  Export  Corporation  refused  to 
carry  out  or  perform  the  duties  and  obligations  imposed  upon  it  un* 
der  the  terms  and  conditions  of  the  written  contract  of  October  26, 
1915. 

The  complaint  alleges  that  defendants,  having  so  excluded  the 
plaintiff  by  means  of  fraud  and  conspiracy  from  ^ticipation  in  the 
enterprise  conceived  and  planned  by  him,  in  violation  of  their  agree- 
ment and  of  the  contract  signed  by  the  subsidiary  Export  Corpora- 
tion, sold  through  their  Marlin  Company  to  the  British  government 
12,000  machine  guns  of  the  Colt  type,  and  extra  parts,  which  was 
the  full  supply  necessary.  He  allq;es  that  they  received  more  than 
$650  a  gun,  and  that  the  profit  on  each  gun  was  approximately  $400, 
besides  the  profit  upon  the  extra  parts. 

[2]  I  cannot  agree  with  the  conclusions  of  thd  learned  Special' 
Term.  We  have  not  the  advantage  of  an  opinion  or  formal  decision 
oa  the  demurrer.  So  far  as  the  second  ground  of  attack  upon  the 
complaint  is  concerned;  I  think  but  one  cause  of  action  is  alleged, 
and  that  is  for  damages  for  fraud  and  conspiracy  against  all  of  the 
defendants.  The  allegations  in  the  complaint  concerning  the  relation 
of  defendants,  and  the  charge  that  the  exclusion  of  the  plaintiff  from 
the  enterprise  was  the  result  of  a  preconceived  deliberate  conspiracy 
on  the  part  of  all  of  the  defendants,  are,  it  seems  to  me,  sufficient  to 
hold  them  all,  if  the  complaint  states  a  cause  of  action  against  any 
of  them ;  and  the  respondents  do  not  argue  this  objection  in  the  brief. 

The  defendants  contend :  First,  that  plaintiff  fails  to  allege  that, 
but  for  defendants'  acts,  he  would  have  been  able  to  perform  his 
covenants  and  agreements  contained  in  the  written  agreement.  They 
assert  that,  if  he  was  unable  to  perform,  the  alleged  wrongdoing  of 
the  defendants  did  not  occasion  any  legal  damage.  Second,  defend- 
ants claim  that,  even  if  we  assume  that  defendants"  acts  damaged 
plaintiff,  still  they  were  not  tortious  acts.  Third,  defendants  say 
that  upon  the  facts  as  pleaded  the  defendants  owed  no  duty  of  con- 
fidence or  trust  to  the  plaintiff.  Fourth,  defendants  insist  that  if 
plaintiff's  complaint  is  based  upon  breach  of  a  fiduciary  relation  in 
tiie  nature  of  a  joint  adventure,  his  remedy  is  in  a  court  of  equity 
and  he  cannot  maintain  an  action  at  law  for  damages. 
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I 

[3]  As  to  the  first  objection,  that  plaintiff  must  allege  that  but  for 
the  wrongful  acts  of  defendants  he  would  have  been  able  to  perform 
his  covenants  and  agreements  contained  in  the  written  contract.  The 
plaintiff  alleges  that  he  duly  performed  all  the  covenants  and  condi- 
tions of  the  contract  on  his  part  to  be  performed,  except  such  as  he 
was  prevented  from  performing  by  the  defendants.  I  think  inability 
on  the  part  of  the  plaintiff  to  perform  is  a  matter  of  defense.  Plain- 
tiff alleges  that,  conceiving  and  originating  the  plan,  he  proceeded 
with  it  and  did  his  part  until  he  was  excluded  from  the  enterprise  by 
the  deliberate,  intentional,  fraudulent  acts  of  defendants,  the  result 
of  a  conspiracy.  He  alleges  that  by  reason  of  his  25  years'  experi- 
ence, in  the  manufacture  and  sale  of  autonxatic  and  other  firearms  he 
was  peculiarly  and  exceptionally  qualified  to  formulate  and  carry 
through  the  enterprise  of  supplying  the  British  government  with  the 
automatic  machine  gun  which  it  needed.  He  alleges  that  he  knew 
that  by  reason  of  expiration  of  the  Colt  patent  the  manufacture  of 
that  particular  gun  which  would  answer  the  requirements  was  open 
to  manufacturers  generally,  who  were  not  limited  as  to  quantity,  as 
were  the  original  patentees.  He  conceived  the  plan;  he  presented  it 
to  the  representatives  of  the  British  government,  who  took  it  under 
consideration.  That  it  was  practicable  appears  from  the  allegation 
that  this  identical  gun  was  manufactured  and  purchased  by  the  Brit- 
ish government.  That  it  was  a  profitable  enterprise  for  the  manu- 
facturer cannot  be  doubted,  on  the  allegation  that  defendants  secured 
$4,800,000  or  more  in  profits. 

Plaintiff  disclosed  his  plan  to  the  defendants ;  he  gave  to  them  his 
estimate  of  the  cost  of  manufacture  and  of  the  price  to  be  obtained 
for  the  guns.  The  defendants  accepted  his  figures;  they  embarked 
with  him  in  the  enterprise,  and  agreed  to  furnish  all  the  capital  need- 
ed to  carry  out  his  plans.  What  was  there  for  plaintiff  to  do  under 
the  contract?  He  agreed  with  the  Export  Corporation  to  secure  the 
contract  from  a  foreign  government  for  5,0(30  guns  at  an  approxi- 
mate price  of  $600  per  gun,  and  at  a  cost  of  manufacture  of  approxi- 
mately $250  per  gun.  The  contract  was  secured  by  the  Marlin  Com- 
pany, but  under  the  allegations  in  the  complaint  the  Export  Corpora- 
tion was  the  defendants,  and  the  Marlin  Company  was  the  defend- 
ants, masquerading  under  another  name.  It  was  for  12,000  guns, 
instead  of  5,000;  the  profit  reaped  was  $400  per  gun,  instead  of  the 
$350  promised  in  the  contract. 

The  defendants,  who  are  alleged  to  have  fraudulently  excluded  the 
plaintiff  from  the  enterprise,  cannot  be  heard  to  say  that  plaintiff  was 
bound  to  allege  that  he  could  have  brought  the  result  about,  irrespec- 
tive of  their  co-operation.  That  was  not  the  agreement.  The  charge 
is  that  he  called  their  attention  to  the  enterprise  previously  unknown 
to  them;  that  they  entered  into  a  contract  with  him,  availed  them- 
selves of  his  plans  and  experience  and  his  individual  initial  offer  to 
Morgan  &  Co.  and  Gen.  Pease,  and  then  threw  him  overboard  and 
went  on  without  him.  It  seems  to  me  that  under  the  allegations  in 
the  complaint  he  did  all  that  he  had  contracted  to  do.  He  alleges 
that  he  was  actively  engaged  in  the  performance  of  the  contract  on 
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November  10,  1915,  when  the  defendants  notified  him  that  he  was  in 
default.  Plaintiff's  additional  agreements  under  the  contract  of  Oc- 
tober 26,  1915,  were  to  procure  a  contract  with  the  Taft  Peirce  Com- 
pany of  Woonsocket,  R.  I.,  to  manufacture  parts  of  the  gfuns  and  that  he 
would  serve  the  company  as  vice  president  and  general  manager.  The 
complaint  alleges  that  the  defendants  in  pursuance  of  the  alleged  con- 
spiracy gave  the  contract  to  manufacture  to  the  Marlin  Company, 
which  was  in  fact  the  defendants'  organization.  I  cannot  agree  that 
the  complaint  is  defective  because  plaintiff  has  not  alleged  his  indi- 
vidual ability  to  perform  the  entire  contract.  That  was  not  his  agree- 
ment. 

[4]  The  second  criticism  on  the  complaint  is  that,  assuming  de- 
fendants' acts  caused  damage  to  plaintiff,  they  were  not  tortious  acts. 
Defendants  contend  in  their  points  that  plaintiff  does  not  charge  that 
defendants  induced  his  co-contractor,  the  Export  Corporation,  wrong-. 
fully  to  break  the  agreement.  But  under  the  allegations  in  tihe  com- 
plaint the  Export  Corporation  was  the  defendants.  The  Export  Cor- 
poration was  simply  a  name  by  which  defendants  transacted  the  busi- 
ness. It  is  charged  that  the  Bonbright  Company  and  the  individual 
defendants  controlled  the  Export  Corporation,  that  the  directorates 
were  interlocking,  and  that  the  individual  defendants  and  the  two 
corporations  were  closely  affiliated,  acting  one  for  the  other.  The 
gravamen  of  the  action  is  fraud  on  the  part  of  all  of  the  defendants, 
including  the  Export  Corporation ;  and  as  said  by  Mr.  Justice  Brew- 
er in  Angle  v.  Chicago,  St.  Paul,  M.  &  O.  R.  Co.,  151  U.  S.  1, 14  Sup. 
Ct.  240,  38  L.  Ed.  55,  cited  in  respondents'  points : 

"That  there  were  both  wrong  and  loss  Is  beyond  doubt  And,  as  said  by 
Groke,  J.,  in  Bally  v.  Merrell,  3  Bnlst.  94,  95,  'damage  without  fraud  gives  no 
cause  of  action ;  but  where  these  two  do  concur  and  meet  together,  there  an 
action  Ueth.' " 

And  in  Rice  v.  Manley,  66  N.  Y.  82,  84  (23  Am.  Rep.  30),  also  cit- 
ed by  respondents,  the  court  says: 

'*Fraud  and  falsehood  are  mala  in  se,  and  wrongful  in  the  eye  of  the  law, 
80  that  if  damage  results  therefrom  there  is  the  damage  and  wrong  necessary 
to  create  a  cause  of  action." 

This  is  not  a  case  where  defendants  are  charged  with  inducing  a 
party  to  a  contract  to  break  his  contract  Even  in  such  a  case  if  it 
is  alleged  that  defendant  maliciously  induced  the  breaking  of  the  con- 
tract to  the  damage  of  plaintiff  the  complaint  is  good.  L<amb  v.  S. 
Cheney  &  Son,  227  N.  Y.  418,  125  N.  E.  817.  Here  the  fraud  and 
imlawful  motive  and  conspiracy  is  charged  against  all  of  the  defend- 
ants, and  the  allegation  is  that  the  Export  Corporation,  party  to  the 
written  contract,  is  subsidiary  to  and  controlled  by  the  other  defend-' 
ants  and  was  itself  a  party  to  the  fraud. 

[5,8]  Defendants'  third  criticism  of  the  complaint  is  in  substance 
that  it  states  no  facts  from  which  a  duty  or  obligation  was  imposed 
upon  all  of  the  defendants  toward  the  plaintiff.  Defendants  say  that 
no  contract  is  pleaded  by  which  all  of  the  defendants  were  partners 
with  the  plaintiff  in  a  joint  enterprise;  that  there  is  no  allegation  of 
a  relation  of  trust  between  defendants  and  plaintiff.    I  cannot  agree 
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with  this  interpretation  of  the  pleading.  These  defendants  by  their 
demurrer  admit  all  the  material,  relevant  facts  charged  in  the  com- 
plaint and  the  legitimate  inferences  therefrom.  The  charge  is  that 
Bonbright  &  Co.  agreed  to  "embark  in  the  enterprise"  and  that  they 
agreed  to  furnish  all  the  capital  needed,  and  by  other  appropriate  al- 
legations it  is  charged  that  all  of  the  other  defendants  are  part  and 
parcel  of  Bonbright  &  Co.  or  that  they  are  representatives  of  Bon- 
bright &  Co.  and  controlled  by  that  corporation,  and  that  the  alleged 
wrongful  acts  were  part  of  a  conspiracy  and  a  fraud  in  which  all  of 
the  defendants  took  part.  I  think  the  relations  between  plaintiff  and 
the  defendants,  as  alleged  andi  admitted  by  the  demurrer,  entitled 
plaintiff  to  place  trust  in  Bonbright  &  Co.  and  their  subsidiaries  and 
agents,  and  called  for  fair  dealing  on  their  part  towards  the  plaintiff. 
[7]  The  fourth  objection  urged  by  defendants  respondehts  is  that 
plaintiff's  remedy  is  in  a  court  of  equity,  and  not  in  a  court  of  law. 
This  objection,  if  well  founded,  ihrould  not  warrant  the  dismissal  of 
the  complaint. 

"There  is  only  one  form  of  dvll  action.  The  distinction  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  those  actions  and  suits,  have  been 
abolished."    CJode  Civ.  Proc.  i  3339;  CivU  I»tactice  Act,  J  8. 

[8]  But  I  do  not  understand  that  a  litigant  interested  in  a  joint 
enterprise,  or  asserting  damage  by. reason  of  a  breach  of  trust,  is 
barred  from  a  court  of  law.  The  plaintiff  is  not  asking  for  equitable 
relief  by  accounting,  or  injunctive  relief.  He  is  suing  for  damages  for 
his  alleged  unlawful  exclusion  and  ejection  from  the  enterprise  ac- 
complished by  fraud.  He  says  that  not  only  the  Export  Corpora- 
tion, but  all  of  the  defendants,  were  associated  together  in  the  un- 
lawful acts  complained  of.  His  complaint  is  that  he  had  a  contract, 
which  was  a  valuable  asset,  and  that  the  defendants  have  deprived 
him  of  his  property.    Lamb  v.  S.  Cheney  &  Son,  supra. 

"The  gravamen  is  fraud  and  damage,  and  not  the  conspiracy.  ^  ^  « 
The  allegation  and  proof  of  a  conspiracy  in  an  action  of  this  character  is 
only  important  to  connect  a  defendant  with  the  transaction,  and  to  charge 
him  with  the  acts  and  declarations  of  his  coconspirators,  where  otherwise  he 
could  not  have  been  implicated."  Brackett  v.  Griswold,  112  N.  Y.  454,  20  N. 
B.376. 

See,  also,  Green  v.  Davies,  182  N.  Y.  499,  75  N.  E.  536,  3  Ann.  Cas. 
310;  De  Ronde  v.  Bell,  116  App.  Div.  191,  101  N.  Y.  Supp.  497. 

I  think  the  complaint  is  good  against  the  demurrer  of  the  defend- 
ants. 

Judgment  reversed  upon  the  law,  with  costs.  Order  granting  de- 
fendants' motion  for  judgment  upon  the  pleadings  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs,  with 
leave  to  defendants  to  answer  within  20  days  upon  payment  of  costs. 
All  concur. 
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ROTH  V.  NATIONAL  AUTOMOBILE  MUT.  CASUALTY  CO. 

(Supreme  Oburt,  Appellate  Division,  First  Department.    July  14,  1922.) 

1.  Insyraaoe  #s»dli(i)»Laok  of  oo«operatioii  by  astnreil  ttiiiler  liability  policy 

bold  a  dofeoto  to  suit  "under  the  tormt  of  the  polioy"  by  Injured  person  on 
assu red's  InsolveAoy. 

Where  assured  is  insolyent,  in  action  by  injured  person  on  automobile 
liability  policy,-  under  clause  embodied  therein  imrsuant  to  Insurance 
Law,  1 109,  whieb,  where  assured  is  insolvent,  permits  such  action  "ujider 
the  terms  of  the  policy,"  the  quoted  phrase  means  that  the  insurer  has 
all  the  defenses  whi<^  it  could  properly  urge  against  assured  under  the 
policy  provisions,  although  the  court  will  scrutinize  with  great  care  any 
such  defense  based  upon  the  nonobservance  on  the  part  of  assured  of 
what  may  be  called  conditi(^s  subsequent,  such  as  a  plea  of  nonco- 
operation.    (Per  Greenbaum  and  DowUng,  JJ.) 

2.  insurance  «=:»665(3)— Evidenoo  bold  not  to  show  lack  of  oo-operation  by  as- 

sured. 

Where  assured  was  insolvent,  and  in  action  by  injttred  person  on  auto- 
mobile liability  policy  the  defense  of  lack  of  co-operation  by  assured  was 
made,  a  determination  in  favor  of  plaintiff  was  not  unsupported  by  evi- 
dence, where,  although  it  appeared  that  insurer,  after  signing  a  written 
statement  to  the  insurer  that  the  chauffeur  had  taken  his  car  without 
permission,  signed  a  statement  for  plaiutiff*s  attorneys  that  he  gave  the 
chauffeur  permission  to  take  the  car,  it  did  not  appear  which  statement 
was  true,  nor  was  there  any  evidence  showing  under  what  circumstances 
the  statements  were  prepared  and  signed,  but  on  trial  of  the  negligence 
action  assured  repeated  the  statements  contained  in  the  paper  signed  by 
him  for  the  insurer.  (Per  Greenbaum  and  DowUng,  JJ.) 
8.  Insurance  ^s»3ll(l)— Look  of  oo«^peratlOR  by  assured  under  liability  poll^ 
bold  not  a  dofonso  to  suit  ''nndor  tho  terms  of  the  poll^"  by  Injured  person, 
on  Insured's  tosolvenoy. 

Wh^e  assured  Is  insolvent,  and  action  is  broui^t  by  injured  person  on 
automobile  liability  policy,  under  clause  embodied  therein  pursuant  to 
Insurance  Law,  §  109,  which,  where  assured  is  insolvent,  permits  such 
action  **nnder  tne  terms  of  the  policy,"  the  quoted  phrase  does  not  permit 
tbe  insurer  to  set  up  the  defense  of  failure  of  Insured  to  co-operate  after 
the  accident    (Per  Smith,  J.) 

Laughlin,  J.,  and  Clarke,  P.  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Etta  Roth  against  the  National  Automobile  Mutual  Cas- 
ualty Company.  From  determination  of  the  Appellate  Term,  affirm- 
ing a  judgment  of  the  Municipal  Court  for  plaintiff  for  $798,  defendant 
appeals  by  permission.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Thomas  E.  Brownlee,  of  New  York  City  (Theodore  H.  Lord,  of  New 
York  City,  of  counsel),  for  appellant 

Charles  S.  Rosenthal,  of  New  York  City  (Harold  R.  Medina,  of 
New  York  City,  of  counsel,  and  George  M.  Curtis,  Jr.,  and  Leander 
I.  Shelley,  both  of  New  York  City,  on  the  brief),  for  respondent. 

GREENBAUM,  J.  The  action  is  brought  against  the  defendant  to 
recover  the  amount  of  a  judgment  obtained  by  the  plaintiff  against  one 

#s»Por  other  cases  see  same  tosrlc  A  XET-NUMBBR  In  all  Key-Numbered  DlgeaU  A  Indexea 
195N.Y.S.-N> 
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Ignatz  Friedman,  arising  from  injuries  alleged  to  have  been  sustained 
by  her  and  occasioned  by  the  negligence  of  his  chauffeur,  in  driving 
his  automobile.  At  the  time  of  the  accident  Friedman  held  a  policy 
of  insurance  in  the  defendant  company,  which  insured  him  against 
loss  by  reason  of  any  liability  attaching  to  him  in  the  operation  of  the 
automobile  in  question.  The  defendant's  answer ,  alleges  that,  sub- 
sequent to  the  accident,  Friedman  "violated  and  breached  the  terms  of 
said  policy,  and  that  due  to  such  breach  the  defendant  disclaimed  all 
liability  on  said  policy."    The  policy  contains  the  following  clause: 

."The  insolvency  or  bankruptcy  of  the  person  insured  shaU  not  release  the 
insurance  carrier  from  the  payment  of  damages  for  injury  sustained  or  loss 
occasioned  during  the  life  of  such  policy,  and  in  case  of  such  insolvency  or 
bankruptcy  an  action  may  be  maintained  by  the  person  injured  against  the 
company  under  the  ierqi9  of  the  poUcy."   '(Italics  ours.) 

The  clause  just  quoted  was  embodied  in  the  policy  pursuant  to  sec- 
tion 109  of  the  Insurance  Law  (Consol.  Laws,  c.  28),  which  defines  the 
standard  provisions  for  liability  policies,  and  which  compels  the  insur- 
ance company  to  write  into  its  policy  a  clause  of  the  tenor  of  the  one 
just  quoted.  There  is  no  dispute  that  in  this  case  execution  was  duly 
issued  against  the  assured  upon  the  judgment  obtained  by  the  plain- 
tiflf  against  him,  that  it  was  returned  unsatisfied,  and  that  the  assured 
was  insolvent. 

The  defendant's  counsel  in  his  brief  states  that — 

''The  concrete  question  before  this  court  is  simply  this:  Oan  an  assured, 
after  an  accident  covered  by  an  outstanding  insurance  policyf  mulct  the 
insurance  company  by  co-operating  with  tlid  plaintiff  in  the  personal  injury 
action  against  himself,  transfer  all  of  his.  property,  and  so  daim  that  he 
is  insolvent,  in  order  that  the  plaintiff  in  the  personal  injury  action  may 
collect  directly  from  the  insurance  company?" 

It  may  be  stated  right  here  that,  if  the  plaintiff  colluded  with  the  as- 
sured for  the  purpose  of  enabling  her  to  obtain  a  judgment  against 
him,  it  would  seem  to  be  clear  that  in  such  a  case  her  act  would  be 
a  fraud,  sufficient  to  defeat  a  recovery  against  the  company;  but  as 
matter  of  fact  there  is  no  such  issue  tendered  by  defendant,  and  there 
is  no  proof  of  any  collusion  or  co-operation  between  the  plaintiff  and 
Friedman,  the  assured.  The  sole  issue  was  whether  the  assured  failed 
to  co-operate  with  the  company,  and  whether  such  failure  was  a  non- 
compliance with  one  of  the  terms  of  the  policy'  which  would  have  bar- 
red a  recovery  by  him  against  the  company,  and  hence  would  be  a  bar 
to  a  recovery  by  the  plaintiff  in  this  action. 

[1]  The  question  thus  arises:  What  is  the  meaning  of  the  words 
"under  the  terms  of  the  policy,"  in  the  clause  above  quoted?  The  re- 
spondent contends  that  they  refer  only  to  "the  risks  insured  against 
by  the  terms  of  the  policy,  and  when  according  to  the  terms  of  the 
policy  it  was  in  force  at  the  time  of  the  accident."  The  appellant  in- 
sists that  they  refer  to  every  term  of  the  policy  which  is  obligatory 
upon  the  policy  holder,  and  which,  if  the  assured  violated,  would  bar 
recovery  by  him,  and  hence  by  the  injured  person  suing  under  the 
policy.  It  seems  to  us  that  the  Legislature  did  not  intend  to  deprive 
the  insurance  company  of  any  defenses  which  it  could  have  properly 
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urged  against  the  assured  under  the  provisions  of  the  policy,  had  he 
brought  an  action  thereon. 

The  Legislature  must,  however,  have  had  some  cogent  reasons  for 
enacting  section  109  of  the  Insurance  Law.  Plaintiff  in  its  brief  quotes 
from  the  appellant's  brief,  submitted  to  the  Appellate  Term,  and 
to  which  he  referred  upon  the  oral  argument  before  us  without  any 
suggestion  on  the  part  of  the  defendant's  counsel  that  he  had  been 
incorrectly  quoted,  as  follows: 

"The  writer  is  reliably  informed  that  section  109  was  added  to  tbe  In- 
surance Law  on  the  advice  of  the  present  state  superintendent  of  Insurance, 
and  that  it  was  never  its  intention  to  change  the  nature  of  a  liability  policy 
to  one  other  than  an  indemnity  policy,  and  that  the  section  was  added  in 
order  to  eliminate  evil,  which  was  becoming  a  general  practice  among  in- 
sarance  companies;  1.  e..  the  practice  on  the  part  of  InJsurance  companies 
witb  assureds,  yifho  were  liable  to  pay  a  substantial  amount  for  an  Injury 
sustained,  to  put  the  assured  through  bankruptcy,  thereby  precluding  a  re- 
covery on  the  part  of  the  Injured  person  by  reason  of  the  fact  that  an  exe- 
cution against  the  assured  would  be  returned  unsatisfied,  and  the  company 
then,  standing  on  a  technical  construction  of  the  policy,  oould  claim  that, 
since  it  was  an  Indemnity  poUcy  for  loss  occasioned  to  the  assured,  the  as- 
sured having  sustained  no  loss,  there  was  nothing  which  the  company  could 
legally  be  called  upon  to  pay/* 

If  such  were  the  reasons  which  moved  the  Legislature  to  enact  sec- 
tion 109  of  the  Insurance  Law,  and  if  .insurance  companies  hereto- 
fore indulged  in  the  practice  of  colluding  with  policy  holders  to  put 
them  through  bankruptcy  in  consideration  of  escaping  liability  under 
their  policies,  it  would  not  be  unreasonable  to  assume  that  they  might 
not  hesitate  to  escape  liability  to  an  injured  person  under  the  act  by 
colluding  with  the  assured  aft^r  an  accident  by  procuring  him  to  do 
some  act  forbidden  by  the  policy  or  to  omit  to  do  some  act  which  he 
was  obliged  to  do.  It  would  thus  be  incumbent  upon  the  court  to  scru- 
tinize with  great  care  any  defense  in  a  case  like  this,  which  is  based 
upon  the  nonobservance  on  the  part  of  the  assured  of  what  may  be 
called  conditions  subsequent,  such  as  the  plea  of  non-co-operation  here 
urged. 

The  policy  of  insurance,  upon  the  subject  of  co-operation,  reads  as 
follows : 

**The  assured,  whenever  requested  by  the  company,  shall  aid  in  effecting 
settlements,  securing  information  and  evidence,  the  attendance  of  witnesses, 
and  in  prosecuting  appeals,  but  the  assured  shaU  not  voluntarily  assume 
any  liability  or  interfere  in  any  negotiation  f6r  settlement,  or  In  any  legal 
proceeding,  or  incur  any  expense,  or  settle  any  claim,  except  at  the  assured'a 
own  cost,  without  the  written  consent  of  the  company  previously  given,  ex- 
cept that,  as  respects  liability  for  personal  Injuries  covered  hereunder,  the 
assured  may  provide  at  the  company's  expense  such  Immediate  surgical  relief 
as  is  imperative  at  the  time  of  the  accident."    (Italics  ours.) 

[2]  It  is  not  claimed  that  the  assured  refused  or  neglected  to  aid 
the  company  as  to  any  request  made  of  him.  What  happened  was 
this:  Friedman  signed  a  written  statement  to  the  insurance  company 
upon  its  request,  which  reads  as  follows : 

"My  son  JuUus  came  to  me  at  11  o'clock  and  wanted  to  know  when  I 
was  going  homa  I  asked  him  'Why?  He  said  that  TRoth's  sisters  wanted 
to  go  home  and  they  wanted  a  ride.'    I  said  to  my  son  Julius  that  'the  car 
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Would  have  to  stay  there  until  I  come  home,  and  no\)ody  can  take  the  car.' 
He  said,  'All  right,'  and  told  the  girls  that  I  did  not  want  them  to  have  tbe 
car.  At  11 :30  p.  m.  soitiebody  came  in  the  hall  and  told  me  an  automobile 
had  an  accident  on  Second  avenue.  I  looked  out  on  the  street  right  away. 
but  I  did  not  see  my  car ;  so  I  ran  on  the  corner,  and  I  see  my  car  there  on 
the  sidewalk  and  by  a  broken  lamp  post  I  did  not  see  the  girls  who  were 
in  the  car,  but  somebody  took  the  girls  in  a  taxicab  to  the  doctors.  Mike, 
the  chaufTeur,  was  standing  beside  the  car  in  the  street  I  asked  hinn, 
'What's  the  matter?  What  have  you  took  the  car?  I  told  my  son  nobody 
could  take  the  car,  and  I  told  you  nobody  could  take  the  car  without  my  be- 
ing in  it.'  Mike  told  me  that  one  of  the  Roth  sisters  told  him  that  she  spoke 
to  me,  and  that  I  gave  her  permission  to  use  the  car." 

It  further  appears  that  Friedman  had  also  signed  a  statement  for  the 
plaintiff's  attorneys  which  reads  as  follows : 

"I  am  the  owner  of  the  Chevrolet  automobile  in  which  an  accident  happesied 
on  the  22d  day  of  July,  1919,  at  about  11  p.  m.  in  which  Etta  and  Mildred 
Roth  were  injured.  I  told  Michael  Rosenblatt  to  take  the  girls  in  for  a  ride, 
as  he  is  chauffeur,  and  give  him  permission  to  use  my  machine." 

It  is  clear  that  the  assured  falsified,  either  in  telling  the  company 
that  his  chauffeur  had  been  notified  not  to  take  out  the  car,  excepting 
with  his  express  permission,  or  in  stating  that  he  had  given  the  chauf- 
feur permission  to  use  the  car,  unless  he  was  tricked  into  signing  one 
or  the  other  of  the  statements.  It  does  not  appear  which  of  the  state- 
ments signed  by  Friedman  was  true,  nor  was  there  any  evidence  show- 
ing under  what  circumstances  either  of  these  statements  was  prepared 
and  signed.  Friedman  testified  that  he  could  read  English  "very  little," 
and  the  record  shows  that  his  testimony  was  given  through  an  inter- 
preter. He  also  testified  that  he  was  at  the  office  of  def  endsmt's  attor- 
ney "ten  or  fifteen  times*' ;  that  the  statement  was  there  prepared  and 
signed  by  him.  It  appeared,  however,  that  upon  the  trial  of  the  neg- 
ligence action  Friedman  repeated  the  statements  contained  in  the  paper 
signed  by  him  for  defendant. 

The  case  was  tried  by  the  court  without  a  jury,  and,  the  court  hav- 
ing decided  in  favor  of  the  plaintiff,  it  must  be  assumed  that  be  found 
that  the  defense  of  lack  of  co-operation  was  not  established.  We  can 
find  no  reason  for  disturbing  the  conclusion  which  the  court  reached 
upon  the  facts. 

The  determination  appealed  from  should  be  affirmed^  with  costs. 

DOWIylNG,  J.,  concurs. 

SMITH,  J.  [3]  I  concur  in  the  result.  I  do  not  tliink  that  the 
failure  of  the  insured  to  co-operate  after  the  accident,  not  induced  by 
plaintiff,  constitutes  a  defense.  To  hold  otherwise  puts  the  plaintiff 
at  the  mercy  of  the  owner,  who  is  presumptively  hostile.  This  was 
not  intended  by  the  statute. 

LAUGHLIN,  J.  (dissenting).  I  deem  it  quite  clear  that  the  Legis- 
lature, in  enacting  and  adding  section  109  to  the  Insurance  Law  by 
chapter  524  of  the  Laws  of  1917,  and  by  the  amendnients  made  there- 
to by  chapter  182  of  the  Laws  of  1918,  and  section  10,  chapter  563,  of 
the  Laws  of  1920,  authorizing  an  action  on  an  automobile  casualty  in- 
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siurance  policy  "by  a  person  injured  or  by  the  pei^sondl  representative 
of  one  kilkd,  where  there  has  been  a  recovery  against  the  insured, 
and  an  execution  on  the  judgment  has  bden  returned  unsatisfied  on  ac- 
count of  his  insolvency  or  bankruptcy,  did  not  intend  to  render  the 
insurance  company  liable,  if  it  would  not  have  been  liable  to  the  insured 
in  the  event  that  the  judgment  had  been  enforced  in  whole  or  in  part 
against  him. 

As  I  view  the  statute,  the  Legislature  intended,  in  such  case,  to  give 
a  cause  of  action  to  the  person  injured  or  the  personal  representative 
of  the  decedent  against  the  insurance  company  oft  the  p^olicy,  provided 
the  assured  could  have  recovered  thereon  for  any  liability  enforced 
against  him  and  covered  by  the  policy.  The  insuraace  company,  for 
an  adequate  premium  as  between  it  and  the  assured,  having  assumed 
liability  to  a  certain  extent,  it  was  entirely  competent  for  the  Legisla- 
ture, in  regulating  the  making  of  suth  contract  in  the  JEuture,  to  provide 
with  reSpect  to  such  liability  which  would  have  entitled  the  insured  to 
reimbursement,  if  be  had  been  obliged  to  pay  the  whole  pr  any  part  of 
the  judgment  recovered  against  hirai,  that  if  the  judgment  against  the 
insured  could  not  be  collected,  so  as  to  entitle  him  to  have  recourse 
to  the  insurance  company  for  reimbursement,  then  and  in  that  event, 
the  party  recovering  the  judgment  against  the  insured  might  have  the 
benefit  of  the  policy  and  maintain  an  action  thereon.  The  court  need 
not  consider  whether  the  Legislature,  in  conferring  this  new  right  or 
cause  of  action,  deemed  that  there  was  collusion  to  any  or  to  a  con- 
siderable extent  between  the  assured  and  the  companies  in  such  cases, 
or  whether  it  deemed  the  l^slation  just  without  regard  to  collusion. 

In  the  case  at  bar,  the  defendant  issued  such  a  policy  to  Ignatz  Fried- 
man on  his  automobile,  and  through  the  negligence  of  his  chauffeur 
the  plaintiff  was  injured  by  the  automobile  during  the  period  covered 
by  the  policy.  The  policy  imposed  the  duty  upon  the  assured  of  giv- 
ing the  defendant  written  notice  immediatdy  in  the  event  of  an  acci- 
dent or  loss  covered  by  the  policy,  with  the  fullest  information  obtain- 
able at  the  time,  and  if  a  claim  for  damages  was  made  upon  him  on 
account  of  the  accident,  it  was  his  duty  to  give  the  defendant  like  notice 
thereof.  It  was  also  his  duty  at  all  times  to  "render  to  the  company 
all  co-operation  and  assistance  within  his  power/'  and  if  a  suit  was 
brought  against  him  to  ^iforce  such  a  claim,  he  agreed  to  forward  to 
Ae  defendant  the  summons  or  other  process  as  soon  as  seryed  upon 
him,  and  the  defendant  assumed  the  duty,  of  defending  the  action  in 
his  name  or  behalf.  The  assured  was  further  obligated,  whenever  re- 
quested by  the  company,  to  aid  in  affecting  settlements  and  in  securing 
information  and  evidence  and  the  attendance .  of  witnesses  and  pros- 
ecuting appeals;  but  he  was  prohibited  from  voluntarily  assuming 
any  liability  and  from  interfering  in  any  negotiation  for  a  settlement  or 
in  any  legal  proceeding,  and  from  incurring  any  expenses  or  settling 
any  daim,  excepting  at  his  own  expense,  without  the  written  consent 
of  the  company. 

On  the  3d  of  September,  1920,  the  insured  made  a  statement  to  the 
defendant  with  respect  to  the  circumstances  under  which  the  acci- 
dent occurred,  which  was  reduced  to  writing  and  signed  by  him.    In 
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that  statement  he  claimed  that  at  the  time  of  the  accident  his  chauf- 
feur, in  violation  of  his  express  orders,  had  taken  the  automobile  from 
his  place  of  business  to  give  the  plaintiff  and  her  sister  a  ride.  He  tes- 
tified on  the  trial  of  this  action  that  he  made  a  like  statement  to  the 
defendant  some  15  times,  and  that  it  was  true,  and  that  he  so  testified  in 
his  own  behalf  in  the  plaintiff's  action  against  him.  It  appeared,  how- 
ever, that  at  some  time  before  the  trial  of  that  action — ^the  date  was 
not  shown — he  and  his  brother,  who  was  in  partnership  with  him,  made 
and  signed  a  statement  in  writing  to  the  effect  that  he  was  the  owner 
of  the  automobile  in  which  the  plaintiff  and  her  sister  were  riding 
at  the  time  they  both  sustained  injuries,  and  that  he  told  his  chauffeur 
to  take  them'  for  a  ride,  and  gave  him  permission  to  use  the  automobile 
for  that  purpose.  Evidently  that  statement  was  made  for  and  deliv- 
ered to  the  plaintiff  or  to  her  representative,  for  it  was  introduced  in 
evidence  in  her  behalf  on  the  trial  of  her  action  against  the  insured. 
It  is  a  reasonable  inference  that  the  recovery  was  had  primarily  on 
the  admissions  of  the  insured  contained  in  that  statement,  and  that  his 
version  to  the  contrary  as  a  witness  in  his  own  behalf  was  futile  after 
he  made  those  admissions. 

The  defendant  in  this  action,  brought  by  virtue  of  said  section  109 
of  the  Insurance  Law  and  the  provisions  of  the  policy  thereby  required 
to  be  inserted  therein,  pleaded  the  facts  to  which  reference  has  been 
made  as  a  defense,  and  claimed  thereon  that  the  insured  had  failed  to 
comply  with  his  obligations  to  the  defendant  imposed  by  the  provi- 
sions of  the  policy,  and  that  therefore  he  could  not  have  recovered  in 
an  action  thereon,  and  it  attempted  to  show  that  it  was  led  to  assume 
the  defense  of  the  action  against  the  insured  on  his  representation  to 
it  with  respect  to  his  having  forbidden  the  chauffeur  to  take  the  au- 
tomobile, and  to  the  effect  that  he  had  not  given  any  contrary  state- 
ment to  the  plaintiff.  The  evidence  offered  with  respect  to  the  state- 
ments made  by  the  assured  to  the  defendant  on  that  subject  was  ex- 
cluded, and  it  excepted.  I  am  of  opinion  that  the  evidence  should  have 
been  received ;  but,  in  any  event,  I  think  the  recovery  cannot  be  sus- 
tained, for  the  insured,  by  making  the  written  statement,  which,  ac- 
cording to  his  testimony,  was  false,  and  causing  it  to  be  delivered  to  the 
plaintiff,  and  thus  enabling  her  to  use  it  against  him  as  an  admission,  in- 
stead of  co-operating  with  the  defendant  and  refraining  from  assuming 
any  liability,  as  was  his  duty  under  the  policy,  co-operated  with  the 
plaintiff  and  assumed  full  liability  for  the  acts  of  the  chauffeur, 

I  therefore  vote  for  reversal  and  dismissal  of  the  complaint, 

CLARKE,  P.  J.,  concurs. 
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In  re  SCHLEY'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  14,  1922.) 

1.  Trvstt  ^=:>33l-Oetree  fii  iatormedMe  aoeountlng  that  atook  parohaseil  by 

trustees  was  principal  barred  life  tenants'  dalm  that  It  should  be  Income. 

Where,  in  a  proceeding  for  intermediate  accounting,  trustees  set  forth 
the  receipt  of  $45,000  as  a  cash  dividend  from  stock  in  the  trubt,  which 
was  credited  to  principal,  and  also  the  purchase  hy  them  with  $45,000  of 
450  shares  of  stock  at  par,  which  was  credited  to  principal,  and  life 
beneficiaries  sought  only  to  obtain  all,  or  some  part,  of  the  cash  dividend, 
and  made  no  objection  to  the  purchase  of  the  stock  as  an  Investment  as 
principal,  or  its  inclusion  as  part  of  the  trust,  the  decree  barred  the  life 
beneficiaries  from  setting  up  in  a  later  proceeding  a  claim  that  such  stock 
purchased  should  be  credited  to  income. 

2.  Trusts  «s»272 (3)— Extraordinary  dividends  from  stock  in  trust  held  to  be^ 

long  to  principal,  and  not  to  life  beneflclary. 

Where  the  will  creating  a  trust  provided  that  trustees  should  Invest  the 
personal  estate  and  the  procieeds  of  the  sale  of  real  estate,  and  apply  the 
net  rents.  Interest,  and  income  to  persons  named,  no  mention  being  made 
of  profits,  and  a  cash  dividend  on  bank  stock  in  the  trust  was  credited  in 
part  to  principal,  and  stock  purchased  in  the  same  bank  was  credited  in 
toto  to  principal,  notwithstanding  the  general  rule  that  extraordinary 
dividends  belong  to  the  life  estate,  the  sum  realized  from  the  sale  of  the 
stock  purchased,  not  representing  any  participation  in  the  profits  or 
assets  of  the  bank,  belonged  to  the  principal  of  the  trust 

Smith,  J.,  dissenting  in  part 

Appeal  from  Surrogate's  Court,  New  York  County. 

Petition  for  judicial  settlement  of  the  account  of  George  F.  Canfield 
and  another  as  trustees,  etc.,  of  Margaret  T.  Schley,  deceased.  From 
parts  of  a  decree  of  the  surrogate  judicially  settling  the  intermediate 
account  of  the  trustees,  Andrew  S.  Hamersley,  special  guardian  for 
infant  remaindermen,  appeals.    Reversed  and  remitted. 

See,  also,  173  N.  Y.  Supp.  317. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Andrew  S.  Hamersley,  of  New  York  City  (Harry  H.  Hoflfnagle,  of 
New  York  City,  of  counsel),  for  appellant. 

Sdbert  &  Riggs,  of  New  York  City  (R.  E.  T.  Riggs,  of  New  York 
City,  of  counsel),  for  respondent  life  beneficiaries. 

Satterlec^  Canfield  &  Stone,  of  New  York  City,  for  respondent  trus- 
tees. 

DOWLING,  J.  Margaret  T.  Schley,  the  testatrix,  died  on  March 
1,  1911,  leaving  a  last  will  and  testament,  which  was  duly  admitted  to 
probate  by  the  Surrogate's  Court  of  New  York  County  on  March  21, 
1911,  and  whereof  George  F.  Canfield  and  the  Farmers'  Loan  &  Trust 
Company  were  executors  and  trustees,  and  to  whom  letters  testa- 
mentary were  duly  issued.  She  left  an  estate  amounting  to  nearly 
$2,000,000.  The  will  of  the  testatrix  contained  the  following  provi- 
sions: 

*'Sizth.  After  the  payment  of  my  debts  and  funeral  and  testamentary  ex- 
penses and  providing  for  the  foregoing  legacies  I  give,  devise  and  bequeath 

>    '        "  ■■  I  f  ■  I    1 1    ■■         I    I. ■  II         I    I  < 
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unto  my  executors  and  trustees  hereinafter  named,  or  to  such  of  them  as  may 
qualify,  and  to  the  survivor  of  them,  all  the  rest,  residue  and  remainder  ot 
my  property  and  estate,  real  and  personal,  and  of  every  kind  and  nature 
whatsoever  and  wheresoever  situated,  of  which  I  may  die  seized  and  pos- 
sessed, or  may  he  entitled  to  at  the  time  of  my  death,  in  trust,  neverth^ess, 
to  and  for  the  following  uses  and  purposes: 

'*Upon  the  trust  to  take  possession  of  all  real  and  personal  property ;  to 
invest  all  personal  estate  and  the  proceeds  of  the  sale  of  any  real  estate : 
and  to  collect  and  receive  all  rents,  interest  and  income  from  the  real  and 
personal  estate  and  the  proceeds  of  the  sale  of  any  real  estate  and,  after  pay- 
ing thereout  and  therefrom  any  and  all  taxes,  charges,  expenses  and  oth»- 
necessary  disbursements,  to  apply  the  net  rents,  interest  and  income  from  my 
said  residuary  estate,  during  the  life  of  my  husband.  Dr.  James  Montfort 
Schley,  to  the  use  of  my  said  husbcmd  and  my  said  children  in  the  following 
proportions:  One-third  thereof  to  my  said  husband.  Dr.  James  Montfort 
Schley;  one-sixth  thereof  to  my  son,  Henry  Spaulding  Schley;  one-sixth 
thereof  to  my  son,  James  Montfort  Schley,  Jr.;  one-sixth  thereof  to  my 
daughter,  Katharine  Beckwlth  Schley;  and  one-sixth  thereof  to  my  daugh- 
ter. Marguerite  Elfrida  Schley." 

Then  follow  provisions  that  if  any  of  the  children  of  testatrix  should 
die  before  her,  or  after  her  prior  to  the  death  of  her  husband,  leaving 
lawful  issue  surviving,  the  share  of  the  child  so  dying  shall  be  paid 
to  such  issue,  in  default  of  which  the,  share  shall  be  divided  among  the 
surviving  children  and  the  issue  of  any  deceased  child.  There  is  then 
«i  further  trust  created  as  to  the  residuary  of  her  estate  for  the  benefit 
of  her  surviving  children  and  the  issue  of  any  deceased  child. 

"Eighth.  I  hereby  nominate,  constitute  and  appoint  my  friend,  George  F. 
Ganfield,  of  New  York  City,  and  the  Farmers'  Loan  &  Trust  Company,  of  the 
city  of  New  York,  executors  of  and  trustees  under  this  my  last  wiU  and  testa- 
ment, and  I  hereby  direct  that  they  shall  not  receive  double  commissions  for 
acting  as  executors  and  trustees. 

"I  hereby  authorize  and  empower  my  executors  and  trustees  to  s^l  any 
and  all  of  my  es^te,  both  real  and  personal,  and  wheresoever  situated,  at 
public  or  private  sale,  and  at  such  time  or  times  In  their  discretion  as  to 
them  may  seem  best,  and  to  let  and  lease  any  of  my  real  estate  for  any  length 
of  time,  and  to  make,  execute  and  deliver  any  and  aU  leases,  deeds,  convey- 
ances and  other  instruments  as  may,  from  time  to  time,  be  necessary  and 
proper  In  the  premises. 

"I  also  further  authorize  and  empower  my  said  executors  and  trustees  to  re- 
tain and  hold  any  investments  and  real  estate  which  may  be  a  part  of  my  es- 
tate at  the  time  of  my  death  for  as  long  a  time  as  shall  seem  expedient  and 
proper  to  them,  and  to  change  investments,  and  to  invest  and  reinvest  any 
of  the  funds  of  my  estate  which  may  at  any  time  come  into  their  hands  in 
the  following  securities  whict  are  in  addition  to  those  authorized  by  law, 
namely:  Bonds  of  any  state  or  municipality  of  the  United  States,  which  for 
the  last  ten  years  prior  to  the  time  when  the  investment  shall  be  made  shall 
have  yielded  at  least  three  per  oent.  income  upon  money  invested  therein; 
bonds  and  preferred  stocks  of  any  railroad  corporation  doing  business  in  the 
United  States,  Canada  or  England,  provided  the  said  corporation  has  paid  four 
per  cent,  dividends  on  its  common  stock  for  at  least  five  years  continuously 
before  the  Investments  shall  be  made ;  and  generally  to  invest  In  such  securi- 
ties and  real  estate  as  to  my  said  executors  and  trustees,  in  the  exercise  of 
their  own;  unlimited  discretion,  uncontrolled  by  any  law  or  court,  may  seem 
best. 

"I  hereby  direct  that  my  executors  and  trustees,  in  <ia8e  they  Invest  any 
part  of  my  estate  in  securities  at  a  premium  above  the  par  value  thereof, 
shall  not  be  required  to  provide  out  of  the  annual  income  received  ea^  year 
from  said  securities  f^  sinking  fund  to  cover  any  loss  arising  from  the  dif- 
ference between  the  purchase  price  and  the  amount  at  which  said  securities 
are  redeemable  or  are  redeemed." 
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Included  in  the  property  left  by  testatrix  were  675  shares  of  the 
capital  stock  of  the  Central  Trust  Company  of  New  York,  which  were 
retained  by  the  trustees  as  a  partial  investment  of  the  trust  created 
by  the  will,  and  at  the  time  the  trust  was  set  up  these  shares  were  re- 
ceived at  a  value  of  $1,030  per  share,  or  a  total  of  $695,250,  at  which 
value  they  have  ever  since  been  carried  upon  the  books  of  the  trus- 
tees. Their  actual  book  value,  however,  on  March  1,  1911,  when 
testatrix  died,  was  $436,473.43.  On  May  16,  1916,  the  Central  Trust 
Company  declared  an  extraordinary  cash  dividend  of  $66%  per  share 
to  the  stockholders  of  record  on  June  1,  1916,  payable  on  July  1,  1916, 
and  on  the  same  day.  the  trustees  of  said  company  authorized  an  in- 
crease of  its  capital  stock  from  $3,000,000  to  $5,000,000,  and  gave  to 
the  stockholders  of  record  an  opportunity  to  subscribe  for  the  increased 
stock  at  par  in  proportion  to  their  holdings. 

On  May  16,  1916,  the  financial  condition  of  the  company  was  as 
follows : 

Capital    stod: 4 I  3,000,000.00 

Surplus    15.000,000.00 

Undivided   profits 2,596,9ia04 

|20,5d6,916.04 

At  the  close  of  business  on  June  30,  1916,  its  financial  condition 
was: 

Capital  stock $  3,000,000.0(> 

Surplus    ^, 15,000.000.00 

Undivided    profits 8,258,704.74 

$21,258,794.74 

At  the  close  of  business  on  Jtily  3,  1916,  after  the  cash  dividend  of 
$66%  per  share  had  been  paid  and  the  capital  stock  increased,  its  finan- 
cial condition  was: 

Capital  stock $  5,000.000.00 

Surplus    15,1000,000.00 

Undivided    profits 1,258,793.74 

$21,258,793.74 

On  July  1,  1916,  the  trustees  herein  received  the  extraordinary 
cash  dividend,  simounting  to  $45,000  (charging  that  amount  on  tlie 
books  of  the  trust  estate  to  principal),  and  on  July  3,  1916,  they  ex- 
ercised their  i-ight  to  subscribe  to  the  additional  stock  issue  and  pur- 
chased 450  additional  shares,  paying  $45,000  therefor  (which  they 
also  entered  on  their  books  as  an  investment  of  the  principal  of  the 
trust  fund).  On  September  30,  1916,  the  trustees  duly  filed  their  inter- 
mediate account,  setting  forth  the  above  facts,  including  not  only  the 
receipt  of  the  $45,000  dividend,  but  the  purchase  of  the  additional  450 
shares  of  stock,  and  at  the  same  time  reported  to  the  Surrogate's  Court 
that  the  $45,000  cash  dividend  above  mentioned  had  been  received  hv 
them  and  charged  to  the  principal  account  of  the  trust.  Thereupon 
objections  were  interposed  by  the  life  beneficiaries,  insisting  that  the 
trustees  were  not  warranted  in  charging  the  $45,000  cash  dividend  so 
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received  to  principal,  and  asserting  that  said  $45,000  was  income  and 
belonged  to  the  life  tenants. 

Surrogate  Fowler  considered  the  objections  and  determined  that 
of  the  $45,000  cash  so  received  the  sum  of  $26,957.14  was  income  and 
the  balance,  $18,042.86,  was  principal,  and  directed  that  the  account 
as  filed  be  amended  in  accordance  with  his  directions.  Said  account 
was  thereafter  duly  so  amended,  and  a  decree  judicially  settling  said 
account  as  amended  was  duly  signed  and  entered  on  the  6th  day  of 
February,  1917.  The  relevant  part  of  said  decree  in  question  reads  as 
follows : 

"It  Is  hereby  ordered,  adjudged,  and  decreed  that  the  said  account  so  filed 
by  the  said  trustees  be  and  it  Is  hereby  amended  as  foUows:  •  •  •  That 
$26,957.14  out  of  the  item  of  cash  of  145,000  received  from  the  Central  Trust 
Company,  an  extra  cash  dividend,  contained  in  the  principal  account  of  the 
trustees,  is  income,  and  that  the  balance,  to  wit,  $18,(H2.86.  is  principal,  and 
that  the  said  shares  of  stock  and  said  cash  so  adjudged  to  be  income  belongs 
to  the  life  tenants  of  said  trust  In  the  proportions  to  which  they  are  entitled 
to  the  income  of  said  trust  as  specified  in  the  will  of  said  decedent" 

The  words  ''said  shares  of  stock,"  contained  in  the  sentence  last 
quoted,  refer  to  a  preceding  determination  that  1,050.32  shares  of 
stock  (out  of  3,500)  of  the  Continental  Insurance  Company  were  in- 
come. 

The  computation  of  the  relative  proportions  of  the  $45,000  to  be 
credited  to  principal  and  income  was  made  on  the  rule  deemed  to  have 
been  laid  down  in  Matter  bi  Osborne,  209  N.  Y.  450,  103  N.  E,  723, 
823,  50  L.  R.  A.  (N.  S.)  510,  Ann.  Cas.  1915A,  298,  and  was  based  on 
the  fact  that,  while  the  book  value  of  the  675  shares  of  stock  at  the 
death  of  testatrix  was  $646.6271  per  share,  or  a  total  of  $436,473.43,  the 
value  of  the  same  shares  after  the  payment  of  the  extraordinary  div- 
idend was  $618.8972  per  share,  or  a  total  of  $418,430.61,  leaving  a 
depreciation  of  $18,042.86,  and  impairing  the  principal  of  the  trust 
fund  to  this  extent,  and  it  was  this  amount  which  was  adjudged  by 
the  surrogate  to  belong  to  principal. 

No  appeal  was  taken  from  this  decree,  and  the  amount  adjudged 
thereby  to  belong  to  income  ($26,957.18)  was  thereafter  paid  to  tfie  life 
beneficiaries  in  the  respective  proportions  to  which  they  were  entitled, 
and  there  is  no  proof  that  any  of  them  objected  to  receiving  the  pay- 
ment or  refused  to  accept  same.  On  January  9,  1917,  the  trustees 
sold  the  450  shares  of  stock  thus  acquired  by  them  for  the  sum  of 
$360,000,  making  a  profit  of  $315,000.  This  transaction  was  not  in- 
cluded in  their  intermediate  account  as  settled  by  the  decree  of  Feb- 
ruary 6,  1917.  Upon  this  present  accounting  they  have  credited  the 
amount  of  $315,000  to  principal. 

On  April  16,  1918,  the  financial  condition  of  the  Central  Trust  Com- 
pany was  as  follows : 

Capital  stock $  5,000,000.00 

Surplus    J 15,000.000.00 

Undivided  profits « 807,535.93 

^,807,535.93 
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On  April  16,  1918,  preparatory  to,  a  merger  with  the  Union  Trust 
Company,  the  Central  Trust  Company  declared  an  extraordinary  stock 
dividend  of  84  per  cent.,  which  became  payable  May  8,  1918,  to  the 
then  stockholders  of  record.  As  such  dividend  the  trustees  received 
567  additional  shares  of  Central  Trust  Company  stock,  being  84  per 
cent,  of  the  675  original  shares  still  held  by  them.  These  shares  have 
also  been  credited  to  principal  by  the  trustees  on  this  accounting.  On 
Tune  18,  1918,  the  merger  between  the  Central  Trust  Company  and 
the  Union  Trust  Company  became  effective.  The  company  created 
by  this  merger  was  known  as  the  Central  Union  Trust  Company,  and 
iis  financial  condition  on  that  date  was  as  follows: 
Capital  stock  (consisUng  of  125,000  shares  at  $100  per  share)..  ^12.000,000.00 

Surplus         l&,iwu,uui/.w 

Undivided 'profits 2.003.160.86 

On  this  date  each  share  of  the  trust  company  had  a  value  of  $236.02, 
giving  to  the  675  original  shares  of  stock  held  by  this  estate  a  value  of 
$159^13.50,  showing  a  diminution  in  the  book  value,  as  of  the  date 
that  the  trust  was  set  up,  of  $277,159.93.  In  the  accounting,  the  trus- 
tees, holding  in  trust  an  estate  of  over  $1,800,000,  have  credited  to 
principal  the  following : 

1.  The  original  675  shares  of  Central  Trust  Company  stock,  having 

a  book  value  on  June  18,  1918,  at  $236.02  per  share $159,313.50 

2.  Proportion  of  $45,000  dividend  retained  as  principal  hy  decree 

of   February    6,    1917 ^ ~  18,042.86 

3.  Profit  derived  from  sale  of  450  shares  of  Central  Trust  Com- 

pany stock  In  January,  1917,  purchased  through  the  right 

to  subscribe  given  to  stockholders  in  July,  1916 815,000.00 

4.  367  shares  of  Central  Trust  Company  stock  received  as  a  stock 

dividend  June,  1918,  at  a  book  value  of  $236.02  per  share 183,823.34 

Total    $626,179.70 

As  has  been  said,  the  book  value  of  the  original  675  shares  owned 
by  the  decedent  on  the  date  of  her  death,  at  $646.62  per  share,  was 
$436,473.43. 

Objections  to  this  accounting  were  filed  by  the  life  beneficiaries 
upon  two  grounds :  ( 1 )  That  the  567  shares  of  Central  Union  Trust 
Company  stock  were  income  and  not  principal;  and  (2)  that  the  life 
beneficiaries  were  entitled  to  the  proportion  of  the  pront  of  $315,000 
realized  on  the  sale  as  aforesaid  to  the  extent"  that  income  was  used 
in  the  purchase  of  the  450  shares,  at  least  2695714/4500000  of  $315,- 
000.  The  account  and  the  objections  were  sent  to  a  referee.  There 
being  practically  no  dispute  as  to  the  facts,  the  proof  before  the  referee 
was  taken  in  the  form  of  affidavits. 

The  learned  referee  upheld  the  first  objection  of  the  life  beneficiaries 
and  decided  that  the  567  shares  received  by  way  of  dividend  on  June 
16,  1918,  were  income,  and  not  principal.  Applying  the  rule  laid  down 
in  Matter  of  Osborne,  209  N.  Y.  450,  103  N.  E.  723,  823,  50  L.  R.  A. 
(N.  S.)  510,  Ann.  Cas.  191 5A,  298,  that  all  extraordinary  dividends, 
whether  cash  or  stock,  belong  to  the  life  beneficiary,  unless  they  en- 
trench, in  whole  or  in  part,  upon  the  capital  of  the  trust  fund  as  re- 
ceived from  the  testatrix,  he  held  in  his  opinion  that  the  delivery  of 
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the  567  shares  so  received  would  not  entrench  either  in  whole  or  in 
part  upon  the  capital  of  the  trust  fund  as  received  by  the  testatrix  by 
reason  of  the  increases  of  cash  in  that  capital  received  by  the  trust 
fund  out  of  the  incident  of  the  ownership  of  the  675  shares.  But  he 
overruled  the  second  objection  of  the  life  beneficiaries,  upon  the 
ground  that  the  decree  of  February  6th,  4917,  was  res  adjudicata  upon 
the  point  that  the  450  shares  of  stock  purdiased  by  the  trustees  in 
July,  1916,  were  principal,  and  that  the  profits  made  from  the  invest- 
ment of  principal  are  also  principal.  He  states  in  so  doing  that,  were 
it  not  for  the  decree,  the  case  of  Matter  of  Harteau^  204  N.  Y.  292, 
97  N.  E.  726,  relied  upon  by  them  might  well  apply. 

Thereafter  the  special  guardian  for  the  infant  remaindermen  was 
allowed  to  file  objections,  under  which  he  daipied  that  the  profit  made 
on  the  450  shares  was  not  $315,000,  but  that  in  determining  the  amoimt 
of  profit  the  trustees  should  have  averaged  the  price  of  all  the  shares 
of  the  company  held  by  them.  These  objections  were  overruled  by 
the  referee.  The  life  beneficiaries  thereupon  moved  to  confirm  the  re- 
port of  the  referee,  which  motion  was  granted.  The  present  appeal  is 
taken  by  the  special  guardian,  who  represents  infant  remaindermen. 
The  respondents  are  the  life  beneficiaries.  The  trustees  appear,  but 
take  no  position  with  either  party  upon  the  appeal.  The  questions 
raised  by  the  appellant  are  as  follows :  • 

(1)  Is  the  direction  of  the  testatrix  "to  apply  the  net  rents,  interest 
and  income"  to  be  construed  as  a  valid  direction  to  the  trustees  to 
■award  to  the  life  beneficiaries  as  income  the  567  shares  of  Central  Trust 
Company  stock  (later  exchanged  for  Central  Union  Trust  Company 
stock)  received  by  the  trustees  on  May  10,  1918,  as  an  84  per  cent 
stock  dividend  on  675  shares? 

(2)  Should  the  profit  derived  by  the  trustees  from  the  sale  of  450 
shares  of  Central  Trust  Company  stock  on  January  9,  1917,  be  ap- 
plied as  an  offset  against  the  impairment  in  the  corpus  of  the  trust 
fund  caused  by  the  declaration  and  payment  of  the  84  per  cent,  stock 
dividend  by  the  Central  Trust  Company  in  1918? 

(3)  If  the  profit  derived  by  the  trustees  from  the  sale  of  450  shares 
of  the  Central  Trust  Company  stock  on  January  9,  1917,  should  be 
applied  as  an  offset  against  the  impairment  in  the  corpus  of  the  trust 
fund  caused  by  the  declaration  and  payment  of  the  84  per  cent,  stock 
dividend  by  the  Central  Trust  Company  in  1918,  should  such  profit  be 
computed  at  $315,000,  as  claimed  by  the  life  beneficiaries  and  the 
trustees,  or  at  $63,900,  as  claimed  by  the  special  guardian? 

.  [1]  At  the  outset,  we  are  met  with  a  state  of  facts  which  limits  us 
in  the  questions  to  be  determined.  It  is  not  open  now  to  the  life  bene- 
ficiaries to  claim  that  any  part  of  the  450  shares  of  stock  bought  by  the 
trustees  belongs,  or  belonged,  to  income.  Whep  the  trustees  filed 
their  intermediate  accounting  in  1916,  they  set  forth,  not  only  the  re- 
ceipt of  the  $45,000  as  a  dividend,  which  they  had  credited  to  prin- 
cipal, but  they  also  set  forth  the  purchase  by  them  with  $45,000  of  450 
shares  of  stock  in  the  company  at  par,  which  phares  they  also  credited 
to  principal.  The  life  beneficiaries  sought  oply  to  obtain  all,  or  some 
part,  of  the  cash  dividend,  and  made  no  objection  to  the  purchase  of 
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the  stock  as  an  investment  for  principal,  or  to  its  inclusion  as  a  part  of 
the  principal  of  the  trust  fund.  That  was  the  thne  for  them  to  act,  if 
they  claimed  any  interest  in  the  stock  so  bought,  as  they  did  in  fact  claim 
in  regard  to  the  stock  dividend  declared  by  the  Continental  Insurance 
Company.  It  is  too  late  for  them  now  to  raise  any  contention  as  to 
what  effect  the  law  laid  down  in  Matter  of  Harteau,  204  N.  Y.  292, 
97  N.  E.  726,  might  have  had. 

While  the  learned  counsel  who  at  the  present  time  represents  re- 
spondents urges  that  an  apportionment  of  the  $315,000  profits  made 
on  the  resale  of  the  450  shares  of  stock  should  be  made,  that  cannot 
now  be  done.  The  matter  is  res  adjudicata  under  the  decree  of  Feb- 
ruary 6,  1917,  and  for  all  purposes  the  450  shares  of  stock  must  be 
treated  as  a  part  of  the  principal  of  the  trust  fund,  and  the  profits 
made  from  their  sale  must  also  be  regarded  as  a  part  of  such  princi- 
pal. The  life  beneficiaries  stood  upon  their  right  to  receive  all  or  a 
part  of  the  $45,000  cash  dividend  as  income.  They  won  their  point, 
and  received  without  question  as  their  share  the  sum  of  $26,957.14 
thereof.  They  made  no  claim  to  any  share  in  the  450  shares  of  stock 
which  the  trustees  showed  they  had  bought  for  principal.  They  may 
have  had  good  reason  for  their  failure  to  demand  any  share  of  the 
stock  then,  instead  of  a  share  of  the  Cash.  But  they  made  their  choice 
and  are  bound  by  it,  and  the  decree  is  a  bar  to  their  attempt  to  make 
such  a  claim  now.  To  so  do  would  enable  them,  as  the  referee  put  it, 
to  eat  their  cake  and  still  have  it. 

[2]  But,  treating  the  450  shares  as  principal  and  the  profit  made 
upon  their  sale  as  principal  also,  can  that  profit  be  made  a  factor  in 
determining  whether  the  latest  dividend  of  567  shares  of  stock  should 
be  credited  to  income  or  principal,  and  whether  the  pajrment  of  such 
dividend  to  the  life  beneficiaries  will  deplete  the  principal  of  the  trust 
fund,  so  as  to  reduce  it  below  its  original  amount?  In  his  two  opinions 
herein,  the  learned  referee  held  that  the  judicial  settlement  of  the  in- 
termediate accounting  of  1916  was  res  adjudicata,  and  settled  the 
status  of  the  450  shares  and  the  profits  made  therein  as  additional  prin- 
cipal of  the  trust  fund,  as  it  was  indisputable  that  profit  derived  from 
the  sale  of  principal  investments  belonged  as  an  increment  of  principal 
(citing  Matter  of  Kernochan,  104  N.  Y.  618,  II  N.  E.  149;  Stewart 
v.  Phelps,  71  App.  Div.  91,  75  N.  Y.  Supp.  526).  But  he  nevertheless 
held  that  the  567  shares  in  question  were  income,  and  belonged  to  the 
life  tenants,  because  of  his  application  of  the  decision  in  Matter  of 
Osborne,  209  N.  Y.  450,  103  N,  E.  723,  823,  50  L.  R.  A.  (N.  S.)  510, 
Ann.  Cas.  1915A,  298.  In  particular,  he  relied  upon  the  following 
extracts  from  the  opinion  of  Judge  Chase : 

209  N.  Y.  472,  103  N.  E.  729,  50  L.  R.  A.  (N.  S.)  610,  Ann.  Cas.  1915A,  298: 
"The  division  was  computed  u]>on  that  basis,  as  incontestably  appears  from 
the  fact  that  the  amount  of  the  trust  fund  at  the  creation  of  the  trust  was  in 
fact  preserved.  •  «  •  The  judgn^ent  of  this  court  was  based  upon  the 
necessity  of  preserving  the  trust  fund  as  it  existed  at  the  creation  of  the 
trust,  including  accumulated  earnings  at  the  corporation  prior  to  that  date. 
It  was  not  based  upon  the  allegied  ris^t  in  the  life  estate  man  to  all  divi4e]ids 
so  long-as- they  did  not  entrench  upon  the  capital  of  the^eorporattoi^." 

200  N.  Y.  at  page  473»  lOB  Nw  Bi  780,  (SO  L.  B.  A.  (N.  &>.&10v  Aim.  CM. 
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1915A,  298:  "It  wUl  be  seen  that  the  earlier  and  also  the  latest  dedsions  in 
this  state  clearly  recognize  and  assert  that  where  extraordinary  dividends 
entrench  upon  the  capital  of  the  trust  fund  they  should  be  returned  to  su<^ 
trust  fund  so  far  as  necessary  to  preserve  the  same.  ♦  ♦  •  It  is  not  alone 
the  capital  of  the  corporation  that  should  be  preserved,  but  the  capital  of 
the  trust  fund  whether  invested  by  the  trustees  in  stocks  of  corporations  at 
a  premium,  or  acquired  by  the  testator  or  maker  of  the  trust*' 

209  N.  Y.  at  page  477,  103  N,  E.  731,  50  L.  R.  A.  (N.  S.)  510,  Ann.  Caa. 
1915A,  298:  "The  distinction  between  ordinary  and  extraordinary  dividends 
is  necessary  to  make  a  workable  rule  and  at  the  same  time  preserve  the  In- 
tegrity of  the  trust  fund.  The  integrity  of  the  trust  fund  and  the  rights  of 
the  life  beneficiary  under  t^e  trust  should  each  be  considered,  determined  and 
preserved  by  a  court  of  equity.  ♦  ♦  ♦  Extraordinary  dividends,  payable 
from  the  accumulated  earnings  of  the  company,  whether  payable  in  casli  or 
stock,  belong  to  the  life  beneficiary,  unless  they  entrench  in  whole  or  in  part 
upon  the  capital  of  the  trust  fund  as  received  from  the  testator  or  maker  of 
the  trust  or  invested  in  the  stock,  in  which  case  such  extraordinary  dividends 
should  be  returned  to  the  trust  fund  or  apportioned  between  the  trust  fund 
and  the  life  beneficiary  In  such  a  way  as  to  preserve  the  integrity  of  the  trust 
ftmd." 

This  led  the  learned  referee  to  the  conclusion  that,  inasmuch  as  the 
effect  of  crediting  the, $315,000  to  principal  would  be  to  raise  it  to  a 
total  in  excess  of  the  original  amount  of  the  trust  fund,  thus  enlarg- 
ing that  fund,  which  the  law  does  not  favor,  the  567  shares  should 
go  to  income,  under  the  ruling  in  the  Osborne  Case  that  extraordinary 
dividends,  whether  payable  in  cash  or  stock,  belong  to  the  life  bene- 
ficiary. But  in  this  conclusion,  it  seems  to  me,  sufficient  stress  is  not 
laid  upon  the  fact  that  the  450  shares  of  stock  which  provided  this 
profit  were  bought  with  money  belonging  to  the  principal  of  the  fund, 
and  must  be  held  to  be  principal,  under  the  facts  of  this  case,  and  that 
the  profit  realized  from  their  sale  must  also'be  deemed  to  be  principal. 
That  profit  did  not  represent  any  participation  in  the  profits  or  assets 
of  the  trust  company.  It  represented  the  eagerness  of  some  third  par- 
ty to  acquire  the  stock,  either  to  aid  in  securing  control,  for  invest- 
ment, or  for  speculative  purposes.  It  was  strictly  and  solely  a  profit 
made  for  principal  from  the  sale  of  securities  belonging  to  principal, 
and,  as  such  profits  are  not  pven  to  the  life  beneficiaries  by  the  terms 
of  the  will,  they  must  necessarily  remain  in  the  trust  fund.  For  the 
paragraph  (sixth)  creating  the  trust  provides  that  the  trustees  shall 
invest  all  personaj  estate  and  the  proceeds  of  the  sale  of  any  real  es- 
tate, shall  collect  and  receive  all  rents,  interest,  and  income  from  the 
real  and  personal  estate,  and  the  proceeds  of  the  sale  of  any  real  estate, 
and,  after  paying  therefrom  all  taxes,  charges,  expenses,  and  neces- 
sary disbursements,  shall  apply  the  net  rents,  interest,  and  income  to 
the  persons  therein  named.  The  word  "profits"  nowhere  appears  in 
this  paragraph,  and  the  will  is  drawn  with  such  care  as  to  preclude  any 
belief  that  the  omission  of  that  word  was  not  deliberate. 

In  Baker  v.  Thompson,  181  App.  Div.  469,  168  N.  Y.  Supp.  871, 
affirmed  224  N.  Y.  592,  120  N.  E.  858,  it  was  said: 

*'It  haft  uniformly  been  held  in  this  state  that  new  shares  of  Btock  pur- 
chased by  trustees  in  the  exercise  of  subscription  rights  giren  to  the  stock- 
holders, and  the  proceeds  of  the  sale  of  such  subscription  rights,  are  capital 
of  the  trust  estate  to  wJiich  th*  life  beneficiary  is  not  entitled." 
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In  United  States  Trust  Co.  of  New  York  v.  Heye,  224  N.  Y.  242, 
252,  253,  120  N.  E.  645,  648,  Judge  Crane  said: 

"The  idea  prevailing  with  these  claimants  seems  to  have  been  that  the 
value  of  the  principal  at  tlie  time  of  the  creation  of.  the  trust  determines  the 
rights  of  the  life  beneficiaries  and  the  remaindermen;  that  so  long  as  the 
principal  is  in  no  way  depleted  or  lessened,  all  the  subsequent  increase  in 
value  must  be  categoried  as  income,  whether  distributed  as  such  or  not.  Mat- 
ter of  Osborne,  209  N.  Y.  450,  477,  is  given  as  aythorlty  for  this  proposition, 
but  that  case  went  no  further  than  to  hold  that  the  principal  of  a  trust  fund 
Invested  in  corporate  stock  should  not  be  Impaired  by  the  division  of  accumu^ 
lated  surplus  among  life  beneficiaries.  *EztraordinaTy  dirideods,*  it  was  there 
said,  'payable  from  the  accumulated  earnings  of  the  company,  whether  paya- 
ble in  cash  or  stock,  belong  to  the  life  beneficiary,  unless  they  entrench  in 
whole  or  in  part  upon  the  capital  of  the  trust  fund  as  received  from  the  tes- 
tator or  maker  of  the  trust,  or  invested  in  the  stock,  in  whicSi  case  such  ex- 
traordinary dividends  should  be  returned  to  the  trust  fund  or  apportioned 
between  the  trust  fund  and  the  life  beneficiary  in  such  a  way  as  to  preserve 
the  integrity  of  the  trust  fund.'  This  does  not  mean  that  the  principal  of 
the  trust  fund  has  to  remain  at  the  same  value,  and  that  aU  increase  belongs 
to  the  life  beneficiaries.  While  the  corpus  of  the  fund  may  not  be  depleted, 
yet  the  corpus  may  accumulate  or  increase,  and  until  there  is  some  division  in 
the  nature  of  a  dividend,  payable  out  of  aceumulated  earnings  or  profits, 
there  is  nothing  that  can  be  awarded  as  income  to  beneficiaries." 

The  present  question  concerns  solely  a  profit  made  on  an  outside 
transaction,  by  which  a  profit  was  realized  upgn  a  sale  of  stock  form- 
ing a  ,part  of  the  principal  of  the  fund,  and  I  think,  therefore,  while 
such  profit  is  a  part  also  of  the  principal  of  the  fund,  and  increases  its 
amount  beyond  the  original  total,  that  as  such  increase  is.  due  solely  to 
profits  upon  the  stock  made  by  sale,  and  not  to  anything  in  the  nature 
of  a  dividend  declared  or  paid  by  the  trust  company,  the  amount  of 
the  profit  realized  upon  such  sale  is  not  to  be  considered  as  an  element 
in  determining  whether  the  567  shares  shall  go  as  income  to  the  life 
beneficiaries. 

Excluding:  the  $315,000  from  consideration,  and  including  the  divi-r 
dcnd  of  567  shares  as  principal,  the  statement  of  the  condition  of  the 
fund  as  of  June  18,  1918,  the  date  of  the  merger,  which  is  the  nearest 
date  to  the  declaration  of  the  stock  dividends  (April  16,  1918,  payable 
May  8,  1918)  of  which  there  is  proof,  would  be  as  follows: 

1.  Original  675  shares  of  Central  Trust  Company  stock,  having 

a  book  value  on  June  18,  1918,  of  $236.02  per  share $150,313.50 

2.  Proportion  of  cash  dividend  retained  as  principal  by  decree  of 

February  6,  1917 18,042.86 

3.  Dividend  of  567  shares  of  Central  Trust  Company  stock,  having 

a  book  value  on  June  18.  1918,  of  $236.02  per  share 133,823.34 

$311,170.70 

This  shows  a  deficit  of  about  $125,000  from  the  original  total  of 
the  trust  fund,  which  was  $436,473.43. 

It  follows,  therefore,  that  the  decree,  in  so  far  as  it  is  appealed  from, 
should  be  reversed,  and  the  567  shares  of  stock  in  question  be  adjudged 
to  belong  to  the  principal  of  the  trust  fund.  The  matter  will  be  re- 
mitted to  the  Surrogate's  Court  for  suitable  action  in  conformity  to  this 
opinion.    Costs  ancj  disbursements  are  allowed  to  the  various  parties 
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who  have  appeared  on  this  appeal,  payable  out  of  the  trust  fund,  with 
an  allowance  to  the  special  guardian,  also  payable  therefronu  Settle 
order  on  notice. 

CLARKE,  P.  J.,  and  PAGE  and  GREENBAUM,  JJ.,  concur. 

SMITH,  J.  (dissenting  in  part).  I  concur  with  the  opinion  of  Jus- 
tice DO WLING,  except  where  he  refers  to  maintaining  the  original 
book  value  of  the  675  shares.  That  original  book  value  was  $646.62 
per  share.  When  the  stock  was  increased  July  3,  1916,  by  450  shares 
on  the  pajnnent  of  only  $100  per  share,  the  book  value  of  the  675 
shares  was  reduced  to  $425.1758  per  share,  and  the  450  shares  were 
added  to  the  principal  to  make  up  that  reduction,  so  that  thereafter  for 
a  time  the  stock  holding  consisted  of  1,125  shares  at  a  book  value  of 
$425.1758  per  share.  This  maintained  the  original  book  value  of  the 
total  holding  of  shares,  consisting  of  the  675  shares  of  the  book  value  of 
$286,993.66  and  450  shares  of  the  book  value  of  $191,329.11.  When 
the  450  shares  were  sold,  whatever  the  profit  was  on  that  sale,  not 
attributable  to  earnings,  belonged  to  the  principal,  as  has  been  proper- 
ly held.  The  original  book  value  of  the  675  shares  having  been  made 
good  by  the  addition  to  principal  of  the  450  shares,  it  is  not  right  to 
hold  that  the  original  book  value  of  the  675  shares  should  again  be 
made  good.  When  the  stock  dividend  of  567  shares  was  declared, 
the  book  value  of  the  675  was  not  reduced  from  $646.62  per  share  to 
$236.02,  but  from  $425.1758  per  share  to  $236.02. 

In  order,  therefore,  properly  to  state  what  should  be  done  with  the 
567  shares  stock  dividend,  we  must  take  the  book  value  of  675  shares 
before  the  stock  dividend,  and  the  book  value  of  the  combined  675 
shares  and  567  shares,  or  1,242  shares,  after  the  stock  dividend: 

675  shares  before  stock  diyldend,  vis^  on  July  8,  1916,  at  |425.- 

1758.   equal *286,993.66 

1,242  shares  at  $236.02,  after  stock  dividend  on  June  18,  1916, 
equal    208,136.84 

Showing  that  the  stock  after  the  dividend  had  a  book  value  of .  •• .  9    6,143J18 

— ^in  excess  of  the  book  value  of  the  675  shares  before.  This  was 
caused  by  earnings  which  had  not  been  distributed;  but  on  July  1, 
1918,  two  weeks  later,  there  was  distributed  in  dividends  the  sum  of 
$6,831.  So  tliat  the  life  beneficiaries  duly  received  the  above  excess, 
and  the  whole  567  shares  should  be  apportioned  to  principal.  ^  But 
there  should  be  no  deficit  found,  as  the  value  of  the  trust  fund,  in  so 
far  as  orig^inally  represented  by  the  675  shares,  has  been  fully  main- 
tained. The  loss  on  the  675  shares  occasioned  by  the  450-share  trans- 
action having  been  made  good,  we  are  thereafter  only  interested  in  the 
new  book  value  of  the  675  shares  as  above.  '  The  principal  ^f  the  trust 
fund  is  maintained  by  the  450  shares,  and,  when  they  were  sold,  by  the 
proceeds  of  the  sale.  We  are  thereafter  no  Iwiger  aflfected  by  the 
original  book  value  of  the  675  shares. 

The  error  is  more  apparent  when  we  consider  the  result  of  holding 
that  the  original  book  value  must  be  maintained.  That  result  is  an 
apparent  deficit  in  the  trust  fund  of  "about  $125,000/'  as  set  out  in 
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Justice  BOWLING'S  opinion  (202  App.  Div.  on  page  181,  195  N.  Y. 
Supp.  879),  and  this  "apparent  deficit"  would  be  increased  if  the  $18,- 
042.86  were  eliminated.  That  sum  had  already  been  used  to  adjust  the 
trust  fund,  and  cannot  serve  that  purpose  again.  How  can  any  such 
"apparent  deficit"  be  made  good?  The  life  beneficiaries  have  not  caus- 
ed such  a  deficit.  They  have  not  received  anything  they  should  not  re- 
ceive. 

The  cause  of  the  mistaken  result  above  mentioned,  as  I  view  it,  is 
the  position  taken  that  the  book  value  of  the  shares  of  stock  must  be 
maintained  at  the  original  figure,  when  all  that  is  required  is  that  the 
trust  f imd  itself  should  be  maintained.  The  trust  fund  has  been,  fully 
maintained,  and  more,  while  the  elements  that  go  to  make  up  that  trust 
fund  have  been  changed. 


ai9  Misc.  Rep.  65) 

WATERMAN  V.  NEW  YORK  LIFE  INS.  A  TRUST  CO.  et  al. 

In  rt  CARPENTER'S  WILL. 

(Supreme  Court,  Special  Term,  Kings  Ccnmty.    July,  1022.) 

I.  Wills  ^=»694— Unexecuted  Imperetlve  discretionary  trust  power  net  extlnoulsh- 
ed,  exeeutlon  devolving  on  oourt  which  will  distribute  proceeds  eqnally  among 
the  elase  antberlzed  1^  terms  of  will. 

A  win  empowering  testator's  wife  to  dispose  of  the  homestead  to  such 
one  of  his  surviving  brothers  or  nephews  of  his  blood  as  she  deemed  fit, 
directed  that,  if  a  power  of  sale  vested  in  the  executor  was  exercised 
during  her  lifetime,  the  net  proceeds  should  be  turned  over  to  the  trustee 
to  form  a  portion  of  his  residuary  estate,  and  the  entire  estate  was  given 
to  the  trustee  to  pay  over  the  income  to  the  wife  for  life,  and  on  her 
death  to  testator's  surviving  brothers  and  sisters,  except  in  the  case  of 
the  sale  of  the  homestead,  the  proceeds  were  to  be  paid  to  such  one  of  tes- 
tator's nephews  of  his  blood  as  she  might  by  will  direct.  The  homestead 
was  sold  during  the  lifetime  of  the  wife,  bat  no  direction  made  as  to  the 
payment  of  the  proceeds.  Held^  that  an  imperative  trust  power  was 
created  in  testator's  wife,  which  her  failure  to  execute  did  not  extinguish, 
and  that  under  Real  Projferty  I/aw,  {ji  160,  its  execution  devolved  on  the 
court,  to  distribute  the  proceeds  of  the  sale  equally  among  all  the  nephews 
of  testator's  blood  who  survived  his  wife. 

S.  Wills  ^=»694-*8tatnte  providing  efual  distributten  In  case  of  unexeouted 
power,  with  right  of  selection  to  all  beneficiaries  thereof,  declaratory  of 
aeneral  rule  governing  trusts  of  real  and  personal  property. 

Real  Property  Law,  §  160,  providing  that  unexecuted  power,  with  right 
of  selection,  will  be  executed  for  the  benefit  equally  of  all  persons  desig- 
nated as  beneflciaries  thereof,  is  declaratory  of  the  general  rule  applic- 
able to  all  trust  powers,  and  governs  trusts  of  personal  as  well  as  real 
property. 

8.  Wilts  ^=>527— Proceeds  of  unexecuted  trust  power,  with  right  of  selection, 
held  part  of  general  residuary  estate. 

Where  a  residuary  estate  was  given  testator's  surviving  brothers  and 
sisters  in  equal  shares  as  a  class,  the  net  proceeds  from  the  sale  of  the 
homestead,  which  testator  directed  to  become  a  portion  of  his  residuary 
estate,  unless  his  wife  exercised  her  right  to  dispose  of  it  by  her  will, 
which  she  failed  to  do,  became  a  part  of  the  general  residuary  estate; 
without  infringement  of  the  doctrine  of  a  "residue  of  a  residue." 

4.  Wilis  «Es>623— ^'Glft  to  a  dass"  defined. 

In  legal  contemplation,  a  "gift  to  a  class"  is  a  gift  of  an  aggregate  sum 
to  a  body  of  persons  of  uncertain  number  at  the  time  of  the  gift,  to  be 

4^S9For  other  caseft  see  same  topic  A  kSY-Nt7MBBR  in  all  Key-Numbered  Digesta  A  Indexes 
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ascertained  at  a  future  tim^,  who  are  all  to  take  In  equal  or  In  some  other 
definite  proportions;  the  share  of  each  being  dependent  in  its  amount 
on  the  ultimate  number. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second  Series, 
Gift_to  a  Class.] 

5.  Wills  <s=s9858( I)— Lapsed  legacy  falls  Into  reslduam  where  to  class  In  aqval 
shares,  which  ooBstifotes  beaefiolarles* 

Where  the  residuary  estate  is  to  a  class  in  equal  shares,  a  lapsed 
legacy  falls  into  the  residuum,  and  the  class  constitutes  the  beneficiaries. 

Action  by  Harrison  F.  Waterman  against  the  New  York  Life  In- 
surance &  Trust  Company,  as  trustee  under  the  last  will  and  testa- 
ment of  John  C.  Carpenter,  deceased,  and  others,  to  construe  a  will. 
Complaint  dismissed. 

Robert  H.  Koehler,  of  New  York  City,  for  plaintiff. 

Emmet,  Marvin  &  Roosevelt,  of  New  York  City  (Joseph  K. 
Savage,  of  New  York  City,  of  counsel),  for  defendant  New  York 
Life  Ins.  &  Trust  Co. 

Farrington  M.  Thompson,  of  White  Plains  (Eben  H.  P.  Squire, 
of  White   Plains,   of   counsel,   and  William  A.    Sawyer,  of   White 
Plains,  on  the  brief),  for  defendants  Carpenter  and  others. 
.    William  A.  Sawyer,  of  White  Plains  (Eben  H.  P.  Squire,  of  White 
Plains,  of  counsel),  for  defendants  Bums. 

KAPPER,  J.  The  question  arises  whether  the  plaintiff,  a  grand- 
son of  the  testator,  has  such  rights  in  the  proceeds  of  the  sale  of  the 
homestead  as  authorizes  the  maintenance  of  this  action  by  him  as 
next  of  kin  of  the  testator,  on  the  theory  that  as  to  such  proceeds 
the  testator  died  intestate.  The  second  paragraph  of  the  wjll  presents 
no  difficulty.  By  it  the  testator's  wife  was  given  the  power  of  dis- 
posing of  the  homestead  by  her  will  "to  such  one  of  my  [testator's] 
surviving  brothers  or  to  such  one  of  my  nephews  of  my  own  blood 
as  she  may  deem  fit  to  receive  the  same."  Then  follows  the  power 
of  sale  during  the  lifetime  of  the  wife,  and,  if  exercised,  "then  and 
in  that  case  *  *  *  the  net  proceeds  of  said  sale  shall  be  turned 
over  by  them  [the  executors]  to  the  trustee  hereinafter  named  and 
form  a  portion  of  my  residuary  estate."  The  third  paragraph  of  the 
will  gives  the  entire  estate  to  a  trustee  to  pay  over  the  income  there- 
of to  the  wife  for  life,  and  upon  her  death  "to  divide  and  pay  over 
said  principal  trust  fund  in  equal  shares  to  my  surviving  brothers 
and  sisters,  except  that  in  case  of  the  sale  of  my  homestead  herein- 
before given  to  my  wife  for  her  natural  life,  the  proceeds  of  such 
sale  to  be  paid  over  on  her  death  to  such  one  of  my  nephews  of  my 
own  blood  as  she  may  by  her  will  direct."  The  homestead  having 
been  duly  sold  during  the  wife's  life,  and  she  having  failed  to  direct 
payment  of  the  proceeds  thereof  as  permitted  by  the  third  paragraph 
of  the  will,  it  is  the  contention  of  the  plaintiff  that  the  said  proceeds 
constitute  a  lapsed  legacy  as  to  which  the  testator  died  intestate. 

[1,  2]  As  I  read  the  will,  I  think  the  testator  created  an  imperative 
trust  power  in  his  wife,  whose  failure  to  execute  it  did  not  extin- 
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guish  it,  and  that  under  the  statutes  its  execution  devolves  upon  the 
court  to  distribute  said  proceeds  equally  among  all  the  nephews  of 
the  testator's  blood  who  survived  his  wife.  The  statute  (Real  Prop- 
erty Law  [Consol.  Laws,  c.  50]  §  160)  provides: 

"If  the  trustee  of  a  power,  with  the  right  of  selection,  dies  leaving  the 
power  unexecuted,  its  execution  must  be  adjudged  for  the  benefit,  equaUy, 
otf  aU  the  persons  designated  as  benefidaries  of  the  trust." 

The  section  is  a  declaration  of  a  general  rule,  applicable  to  all  trust 
powers,  and  governs  trusts  of  personal  as  well  as  real  property.  Hol- 
land V.  Alcock,  108  N.  Y.  312,  321,  16  N.  E.  305,  2  Am.  St.  Rep.  420. 

In  Smith  v.  Floyd,  140  N.  Y.  337,  35  N.  E.  606,  the  testator  gave 
his  entire  estate  to  his  only  son  during  life.,  "with  the  right  and  priv- 
ilege of  disposing  of  the  same  by  will  or  devise  to  his  children,  if  any 
he  should  have,  and  in  case  he  should  die  without  leaving  any  chil- 
dren, lawfully  begotten,  then  and  in  that  case  I  give  and  devise  the 
same  to  the  children  of  my  daughter  Lydia,  to  them,  their  heirs  and 
assigns  forever."  The  son  survived  the  testator,  but  failed  to  ex- 
ercise the  power  given  him  to  devise  the  property  to  his  children.  The 
claim  was  then  made  by  the  testator's  only  daughter  that  by  reason 
of  the  failure  of  the  son  to  execute  the  power  the  testator  died  in- 
testate as  to  this  property.  It  was  held  that  the  authority  so  given  to 
the  son  was  a  valid  trust  power,  that  such  power  was  imperative,  that 
equity  will  regard  that  as  done  which  the  trustee  should  have  done, 
and  so  the  son's  children,  the  beneficiaries  of  the  power,  took  the 
land  in  equal  shares.  What  was  there  said  with  regard  to  the  dis- 
posal of  the  entire  estate  applies  at  bar.  The  court  (140  N.  Y.  337, 
343,  35  N.E.  606,  608)  say: 

"The  will  assumes  to  deal  with  his  entire  estate,  and  the  authorities  are 
numerous  that  under  such  circumstances  a  construction  of  its  provisions  wiU 
not  be  adopted,  which  will  leave  a  part  of  the  property  undisposed  of,  if,  by 
any  reasonable  interpretation  of  Its  language,  it  can  be  avoided." 

When  a  donee  of  a  power  has  been  given  a  discretion  ta  exercise 
it  for  the  benefit  of  pthers,  he  must  exercise  the  discretion,  and  its 
execution  cannot  be  delegated  to  others,  and  in  case  he  for  any  reason 
fails  to  exercise  the  discretion,  and  the  power  falls  upon  the  court  for 
execution,  the  court  distributes  equally  among  the  whole  class  in 
which  the  donee  was  authorized  to  exercise  his  discretion.  People  v. 
Powers,  147  N.  Y.  104,  109,  41  N.  E.  432,  35  L.  R.  A.  502. 

[3]  If,  however,  the  case  be  treated  as  one  of  a  lapsed  legacy  rather 
than  an  unexecuted  power,  the  result  seems  to  me  to  be  the  same,  in 
so  far  as  concerns  the  plaintiff's  claim.  The  will  plainly  enough  directs 
that  the  net  proceeds  of  the  sale  of  the  homestead  shaU  be  turned  over 
by  the  executors  to  the  trustee  named  in  the  will,  the  same  to  "form 
a  portion  of  my  residuary  estate."  The  exception  in  the  third  para- 
graph seeks  to  take  such  proceeds  out  of  the  residuary  in  the  event  of 
die  wife  nominating  such  one  of  the  testator's  nephews  by  blood  to  take 
the-  same  as  the  wife  by  her  will  may  direct. 

The  argiunent  is  made  that  this  should  be  construed  as  a  "residue 
of  a  residue/'  and  that,  as  so  construed,  there  was  an  intestacy  as  to 
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such  proceeds.  It  is  to  be  observed  that  this;  residuary  estate  consti- 
tutes a  gift  to  a  class,  namely,  to  the  testator's  surviving  brothers  and 
sisters;  likewise  it  was  given  to  them  in  shares  that  were  equal.  It 
was  not  a  gift  to  certain  persons  named  in  imequal  shares,  nor  was 
each  legatee  to  have  a  definite  fractional  share  in  ,the  residuary  estate. 
In  such  cases  the  rule  against  a  "residue  of  a  residue"  is  not  applica- 
ble. See  In  re  Kimberly's  Estate,  150  N.  Y.  90,  44  N.  E.  945;  In  re 
Hoffman's  Will,  201  N.  Y.  247,  94  N.  E.  990;  Matter  of  WooUey 
78  App.  Div.  224,  79  N.  Y.  Supp.  513. 

[4,  5]  In  legal  contemplation  a  gift  to  a  class  is  a  gift  of  an  aggre- 
gate sum  to  a  body  of  persons  uncertain  in  number  at  the  time  of  the 
^ut,  to  be  ascertained  at  a  future  time,  who  are  all  to  take  in  equal 
or  in  some  other  definite  proportions,  the  share  of  each  being  depend- 
ent for  its  amotmt  upon  the  ultimate  number.  In  re  Kimberly's  Es- 
tate, supra.  And  where  the  residuary  estate  is  to  a  class  in  equal 
shares  a  lapsed  legacy  falls  into  the  residuum  and  the  class  consti- 
tutes thd  beneficiaries.  Such  is  the  rule  as  I  understand  it.  See  In  re 
Hoffman's  Will,  supra;  Wright  v.  Wright,  225  N.  Y.  329,  340,  122 
N.  E.  213.  In  Morton  v.  Woodbury,  153  N.  Y.  243,  255,  47  N.  E. 
283,286,  the  court  say: 

"As  we  have  already  seen,  the  language  of  the  fourth  clause  is  sufBcient 
to  constitute  the  respondent  a  general  residuary  legatee,  and  we  are  unable 
to  find  anything  in  the  other  portions  of  the  will  which,  under  the  rules  es- 
tablished by  the  eases  cited,  would  have  the  effect  of  so  limiting  that  clause 
as  to  make  her  the  residuary  legatee  of  a  particular  residue  only.  To  accom- 
plish that  result,  very  iq;>ecial  words,  which  clearly  limit  the  gift  to  a  particu- 
lar residue,  and  show  a  clear  intention  to  exclude  such  portion  of  her  prop- 
erty as  may  fall  to  pass  under  other  clauses  of  the  will,  must  have  been  em- 
ployed." 

Applying  the  foregoing  rules  and  authorities  to  the  present  will,  it 
seems  to  me  that  to  hold  that  this  alleged  lapsed  legacy  became  a  part 
of  the  general  residuary  estate  does  not  infringe  upon  the  doctrine  of 
a  "residue  of  a  residue,"  and  that  the  general  residuary  clause  created 
by  the  testator  cannot  be  circumscribed  by  characterizing  it  as  a  par- 
ticular one  relating  to  a  particular  residue  oi^ly.  In  either  event, 
whether  we  regard  the  case  as  presenting  one  of  an  unexecuted  im- 
perative power  or  of  a  lapsed  legacy,  the  plaintiff  does  not  show  him- 
self, in  my  opinion,  entitled  to  complain,  as  he  is  without  interest  m 
the  fund.  Judgment  for  defendants,  dismissing  complaint  upon  the 
merits,  must  follow. 

Judgment  accordingly. 
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LIEBERMAN  V.  TEMPLAR  MOTORS  CO. 

(Supreme  Court,  Appellate  DiylBion,  First  Department.   jJuly  14,  1922.) 

I.  Sales  ^s»399(t)— Proof  insaflloient  to  support  aotiou  on  oontrtot  for  gooils 
•old. 

In  an  action  for  price  of  automobile  bodies,  i»oof  fceld  insufficient  to 
warrant  recovery.   ' 
Z  Sales  ^ss>214-^RuU  at  to  passlBf  title  to  ^oods  manufaotursd  aooording  to 
particular  design  stated. 

Where  it  Is  sought  to  appropriate  goods  to  a  contract  and  pass  title 
to  the  buyer  without  his  consent,  where  such  ffoods  are  to  be  manufactured 
aocordlng  to  a  particular  desUoi.  title  does  not  paas  unless  the  article  is 
oHnpleted  and  oompUes  strictly  with  the  requirements  of  the  contract  and 
specriLjfications. 

3.  Frauds,  statute  of  ^=s»l3l(l)— Where  oontraot  could  not  bo  performed  within 

year  changes  constituting  practically  new  contract  required  to  be  in  writing. 
Where  an  original  contract  for  the  manufacture  and  delivery  of  auto- 
mobile bodies  was  one  which  by  its  terms  could  not  be  performed  within 
the  period  of  one  year  from  its  date,  it  was  reqaired  to  be  in  writing. by 
Personal  Property  Law,  §  31,  subd.  1.  and  any  changes  of  such  importance 
as  would  constitute  a  practically  new  contract  were  required  to  be  in 
writing. 

4.  Frauds,  statute  of  ^=»45(t)— Contract  for  manufacture  of  automobile  bodies 

held  not  to  be  performed  within  one  year  from  making. 

Where  a  written  contract  for  the  manufacture  and  delivery  of  2,500 
automobile  bodies  was  made  August  21.  1919,  and  deliveries  were  to 
commence  December  1  at  the  rate  of  10  per  day,  it  could  not  be  as- 
sumed that  it  was  or  was  meant  to  be  a  contract  to  do  an  unlawful 
thing,  and  must  be  deemed  to  have  provided  for  such  manufacture  and 
delivery  on  workdays  and  not  on  Sunday,  and  would  require  2{K>  workdays, 
commencing  December  1,  ending  September  14,  1920,  more  than  one  year 
from  the  time  of  making. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  David  Lieberman  against  the  Templar  Motors  Company." 
From  judgment  for  defendant  on  dismissal  of  complaint  at  close  of 
plaintiff's  case  upon  a  trial  at  Trial  Term,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Celler^  &  Kraushaar,  of  New  York  City  (David  L.  Podell,  of  New 
York  City,  of  counsel,  and  Meyer  Kraushaar  and  Emanuel  Celler, 
both  of  New  York  City,  on  the  brief),  for  appellant. 

Hays  &  Wadhams,  of  New  York  City  (C.  E.  Mellen,  of  Cleveland, 
Ohio,  of  counsel,  and  John  Schulman,  of  New  York  City,  on  the 
brief),  for  respondent. 

DOWLING,  J.  The  complaint  herein  sets  forth  two  causes  of 
action.  The  first  cause  of  action  alleges  that  about  August  21,.  1919, 
plaintiff's  assignor,  the  Hudson  Auto  Body  Corporation,  entered  in- 
to a  written  agreement  with  defendant's  assignor,  the  Templar  Mo- 
tors Corporation,  for  the  manufacture  by  the  former  for  the  latter  of 
2,500  aluminum  roadster  bodies,  left-hand  drive,  according  to  blue- 
print and  specifications  attached  to  and  forming  a  part  of  the  agree- 
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ment,  the  Hudson  Company  to  frame  up  at  once  a  working  model  to 
be  approved  by  the  Motors  Company,  after  which  no  general  change 
was  to  be  made  in  the  specifications,  or,  if  changes  were  made,  they 
were  to  be  paid  for  by  the  Motors  Company ;  deliveries  to  commence 
December  1,  1919,  at  the  rate  of  10  per  day.  The  Motors  Company 
agreed  to  pay  therefor  $130  per  body  f.  o.  b.  freight  cars,  New  York 
City. 

The  contract  further  provided  that  in  the  event  that  all  railroad 
connections  available  between  Cleveland,  Ohio,  and  New  York  were 
unable  to  accept  freight  on  account  of  strikes  or  any  conditions  be- 
yond the  control  of  the  Hudson  Company,  the  latter  was  to  have  the 
completed  automobile  bodies  stored  at  the  rate  of  delivery  scheduled, 
and  upon  turning  over  storage  receipts  for  the  bodies  so  stored,  to- 
gct!^5;r  with  regular  invoices  therefor,  the  invoices  were  to  be  in  the 
same  status  for  payment  as  if  the  bodies  had  been  actually  shipped. 
In  case  storage  became  necessary,  the  Motors  Company  reserved  the 
right  to  have  the  bodies  finally  inspected  by  its  inspectors,  who  were 
to  determine  whether  or  not  they  were  acceptable,  such  inspection  tc 
be  made  immediately  upon  notice  that  the  bodies  were  ready  therefor. 
At  the  termination  of  the  emergency  causing  storage,  the  Hudson 
Company  was  to  proceed  with  loading  and  shipping  the  bodies  so 
stored  as  though  delivered  from  their  plant.  Invoices  were  to  be  dat- 
ed the  day  the  bodies  were  accepted  by  transportation  companies  for 
shipment,  and  those,  dated  the  1st  to  10th,  inclusive,  were  to  be  due 
and  payable  on  the  20th  instant;  those  dated  11th  to  20th,  to  be  due 
and  payable  on  the  30th  instant;  and  those  dated  from  the  21st  to  the 
last  of  the  month  were  to  be  due  and  payable  the  10th  of  the  following 
month. 

It  was  further  provided  that  the  order  embraced  construction  and 
equipment  especially  designed  for  the  use  of  the  buyer,  and  it  was 
not  subject  to  cancellation,  except  upon  mutual  agreement  and  ar- 
rangement therefor,  and  that  the  buyer  waived  all  claims  for  either 
cancellation  or  damages  for  delay  in  the  execution  of  the  work  through 
delay  by  reason  of  strikes,  lockouts,  delay  in  delivery  of  materials, 
delay  occasioned  by  a  state  of  war  or  by  reason  of  any  state  of  facts 
not  within  the  control  of  the  manufacturer.  The  complaint  then  sets 
forth  that  thereafter,  from  time  to  time,  the  blueprint  and  specifica- 
tions were  modified  by  mutual  consent;  that  the  Hudson  Company 
entered  upon  the  performance  of  the  contract,  and,  while  so  engaged, 
and  by  reason  of  facts  not  within  its  control,  its  employees  went  on 
strike  and  refused  to  work,  and  it  was  unable  to  obtain  other  work- 
men, by  reason  whereof  it  was  prevented  from  delivering  the  bodies 
according  to  contract. 

About  October  17,  1919,  the  Templar  Company  was  notified  of  the 
strike,  and  to  induce  the  Hudson  Company  to  continue  performance 
of  the  contract  it  waived  the  delay  in  delivery,  and  agreed  to  con- 
tinue performance  of  the  contract  after  the  strike  had  ceased,  which 
occurred  on  January  31,  1920.  The  bodies  which  the  Hudson  Com- 
pany had  been  unable  to  complete  during  the  strike  it  finished  after 
its  termination,  and  they  were  accepted  by  the  Templar  Company  up- 
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on  delivery.  Prior  to  the  completion  of  any  bodies  on  January  21, 
1920,  the  parties  entered  into  an  agreement  modifying  the  contract 
in  certain  particulars  by  providing  for  certain  extra  work  not  in- 
cluded in  the  specifications  or  proposal,  and  for  which  the  Templar 
Company  agreed  to  pay  $6  additional  for  each  body,  making  the  total 
price  $136.  This  is  evidenced  by  letters  passing  between  the  parties. 
Thereafter,  on  April  1,  1920,  the  Templar  Company  assigned  all  its 
assets  to  defendant,  which  assumed  all  the  obligations  o£  the  former, 
including  the  contract  in  question.  On  April  13,  1920,  the  parties 
agreed  that  in  consideration  of  a  rail  being  added  to  future  bodies, 
defendant  would  pay  an  additional  price  of  $3,  making  the  cost  $139 
per  body.  On  April  26,  1920,  for  extra  work  in  putting  in  cross  bars 
imdcr  the  sills  for  shipping,  an  allowance  of  15  cents  per  body  was 
made,  making  the  total  cost  $139,15.  Between  March  13  and  18, 
1920,  the  Hudson  Company  sold  to  the  Templar  Company  certain 
material  to  be  used  in  the  manufacture  of  the  bodies,  to  the  value  of 
$30,000,  in  consideration  of  whidi  the  former  agreed  to  deduct  $12 
from  the  purchase  price  of  each  body,  thus  reducing  the  cost  to 
$127.15. 

Prior  to  May  16,  1920,  the  raikoad  facilities  were  such  as  made  it 
difficult  to  obtain  freight  cars  in  which  to  ship  a  reasonable  number 
of  bodies  per  car,  by  reason  of  conditions  beyond  the  control  of  the 
Hudson  Company,  and  so  on  May  16,  1920,  at  the  Hotel  Peunsylvania 
in  the  city  of  New  York,  the  parties  entered  into  It  further  agreement 
modifying  the  contract  so  that  defendant  should  pay  the  Hudson  Com- 
pany the  purchase  price  for  each  body  manufactured  every  week 
thereafter,  upon  receipt  of  an  invoice  during  such  week,  in  considera- 
tion of  the  Hudson  Company  storing  such  bodies  upon  its  premises, 
instead  of  in  a  public  warehouse,  whenever  all  railroad  connections 
available  between  New  York  and  Cleveland  were  unable  to  accept 
freight  on  accoimt  of  strike  or  any  conditions  beyond  the  control  of 
the  shipper,  or  whenever  the  shipper  was  unable  to  obtain  from  the 
railroad  a  freight  car  in  which  to  ship  a  reasonable  number  of  bodies 
per  car. 

Thereafter  the  Hudson  Company  sent  to  defendant  invoices  of  the 
total  production  of  bodies  each  week  prior  to  July  23,  1920,  the  said 
invoices  were  paid  for  by  defendant,  and  the  Hudson  Company  stored 
the  bodies  upon  the  premises,  instead  of  in  a  public  warehouse,  to  the 
limit  of  its  capacity,  without  additional  charge  to  the  defendant.  In 
all  other  respects  it  is  alleged  that  the  said  contract  was  in  full  force 
and  virtue,  except  that  the  provision  thereof  requiring  delivery  of 
said  bodies  to  be  at  the  rate  of  10  bodies  per  day,  was  waived  by  de- 
fendant, in  that  the  defendant  accepted  deliveries  of  bodies  less  than 
at  the  rate  of  10  per  day,  and  that  defendant  and  its  assignor  did  not 
demand  deliveries  at  the  rate  of  10  per  day,  and  it  was  mutually  un- 
derstood and  agreed,  on  or  about  May  16,  1920,  that  the  Hudson 
Company  was  to  make  deliveries  of  such  bodies  in  accordance  with 
its  ability  to  obtain  competent  and  adequate  labor  and  material,  and 
obtain  available  and  adequate  transportation  facilities. 

It  is  then  alleged : 


Digitized  by 


Google 


S88  196  NEW  TOKK  SUPPLEMENT  (Sup.  CX 

"21.  That  on  the  following  dates  respectively,  the  plaintiffs  assignor  had 
<m  hand  and  ready  for  delivery  the  following  quantities  of  bodies  which  had 
been  completed  for  the  respective  week  ending  on  the  respective  dates  herein- 
after mentioned,  and  for  which  the  plaintiff's  aaslgnor  mailed  to  the  defend- 
ant invoices  bearing  the  following  respective  datesi  and  whi<^  were  received 
by  the  defendant: 

Date.  Quantity.  Amount. 

1920. 
July  23  85  bodies  $4,870.25 

July  30     .  35  bodies  4,870.25 

Augusta  35  bodies  4,870J25 

August  13  35  bodies  4,870.25 

August  20  25  bodies  8,478.75 

August  27  25  bodies  3,478.75 

"That  altogether,  the  amount  of  said  Invoices  aggregated  the  sum  of  $26^- 
438^0,  upon  which  the  defendant  was  entitled  to  a.  credit  at  the  rate  of 
$12.00  per  body,  or  a  total  of  $2,280.00,  and  a  further  credit  of  $2,800.00,  which 
constitutes  an  overpayment  made  by  the  defendant  to  the  plaintiff's  asslgnorr 
leaving  a  balance  of  $21,358.50. 

"22.  That  ^11  of  the  aforesaid  bodies,  invoices  as  afot^said,  were  sulnequent- 
ly  shipped  to  the  defendant,  by  railroad  cars,  with  the  exception  of  three 
bodies,  and  that  said  three  bodies  are  still  on  hand,  and  the  plaintiff's  as- 
signor is  ready,  willing  and  able  to  ship  the  same  to  the  defendant" 

It  is  further  alleged  that  defendant  did  not,  upon  receipt  of  such 
invoices,  pay  to  the  Hudson  Company  the  sum  of  $21,358.50,  but  paid 
on  account  thereof  the  sum  of  $5,000,  leaving  a  balance  due  and  ow- 
ing in  the  sum  of  $16,358.50,  no  part  of  which  has  been  paid,  though 
duly  demanded,  and  that  the  Hudson  Company  duly  performed  eadi 
and  every  of  the  terms,  covenants  and  conditions  of  the  contract  as 
modified  and  waived  as  aforesaid,  *   ' 

For  a  second  cause  of  action,  plaintiff  realleged  all  the  facts  set 
forth  in  its  first  cause  of  action.  Further,  it  alleged:  That  at  the 
time  of  the  making  of  the  contract,  and  at  the  time  of  defendant's 
failure  to  pay  the  purchase  price  for  the  bodies  invoiced  and  shipped 
to  it,  it  and  its  assignor  well  knew  that  such  failure  and  breach  of  the 
contract  would  imperil  the  position  of  the  Hudson  Company,  and 
well  knew  that,  unless  payments  were  made  in  accordance  with  the 
contract,  the  Hudson  Company  would  be  unable  to  pay  its  creditors 
for  raw  materials  and  its  workmen  their  wages,  and  that  its  position 
would  be  otherwise  imperiled,  and  that  such  needs  of  the  Hudson 
Company  were  urgent.  Despite  which,  defendant  willfully  failed  to 
comply  vvith  the  terms  of  its  contract  by  failing  to  pay  the  purchase 
price  of  the  bodies,  and  expressly  stated  that  it  could  not  and  would 
not  be  in  a  position  for  some  time  to  pay  the  same.  As  a  result  of 
such  breach  of  contract  the  position  of  the  Hudson  Company  was 
imperiled.  That  the  essential  purpose  of  the  parties  at  tlie  time  the 
contract  was  made  was  defeated.  That  the  Hudson  Company  was 
unable  to  pay  its  workmen  their  wages,  and  was  unable  to  pay  its 
creditors  its  indebtedness  for  material  purchased,  and  that  in  view  of 
the  defendant's  failure  to  give  reasonable  assurance  that  the  said 
breach  of  the  sai4  contract  would  be  promptly  repaired,  and  because 
of  the  said  f?iilure  of  the  defendant  to  make  such  payment,  the  plain- 
tiff and  his  assignor  duly  gave  notice  that  they  elected  to  terminate 
the  said  contract  and  to  hold  the  defendant  liable  for  all  the  damages 
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sustained  by  reason  of  such  breach.  If  defendant  or  its  assignor  had 
-duly  complied  with  the  terms  of  the  contract,  the  Hudson  Company 
would  have  realized,  as  a  result  of  the  performance  by  it  of  the  said 
<:ontract,  a  profit  in  the  sum  of  $68,696.97.  In  reliance  upon  the  con- 
tract, the  Hudson  Company  had  purchased  material  and  caused  labor 
to  be  bestowed  upon  the  articles  to  be  manufactured  as  aforesaid, 
ivhich  cost  it  the  sum  of  $107,315.95.  At  the  time  of  the  defendant's 
breach,  the  goods  partly  manufactured  were,  on  account  of  the  un- 
availability of  a  general  market,  and  on  accoimt  of  the  fact  that  they 
could  not  be  put  to  other  uses,  rendered  partially  worthless,  and  they 
were  not  reasonably  worth  mdre  than  $8,099.40.  The  damages  for 
the  defendant's  breach  as  aforesaid  totals  the  sum  of  $167,915.52, 
no  part  of  which  sum  has  been  paid.  The  Hudson  Company  has  duly 
assigned  to  plaintiff  the  aforesaid  cause  of  action.  In  conclusion  it 
is  alleged  that  said  Hudson  Company  duly  performed  each  and  every 
of  the  terms,  covenants,  and  conditions  of  tile  contract  a&  modified. 

The  answer  of  the  defendant  denies  practically  all  the  allegations 
of  the  complaint,  but  admits  the  making  of  the  original  contract  of 
August  21,  1919;  that  certain  modifications  thereof  and  of  the  speci- 
fications were  agreed  upon  whereby  the  price  of  the  bodies  was  in- 
creased; and  further  admitted  that  the  contract  was  assigned  to  it 
by  the  Templar  Company,  and  that  certain  bodies  were  shipped  by  the 
Hudson  Company  to  it.  For  a  first  defense,  and  by  way  of  counter- 
claim, it  sets  up  that  between  January  16  and  March  20,  1920,  the 
Templar  Company  loaned  to  the  Hudson  Company  the  sum  of  $30,000, 
of  which  only  $5,040  has  been  repaid,  leaving  a  balance  due  of  $24,960, 
which  counterclaim  has  been  assigned  to  defendant.  For  a  second  de- 
fense. It  sets  up  the  statute  of  frauds,  in  that  the  original  contract 
was  an  agreement  which  by  its  terms  would  not  be  performed 
within  the  term  of  one  year  from  the  date  thereof,  and  that  the  al- 
leged modifications  set  forth  in  the  complaint  were  modifications  of 
a  contract  which  could  not  be  performed  within  a  period  of  one  year 
from  the  date  of  said  contract,  and  that  said  modifications  were  not 
made  in  writing  and  subscribed  by  the  defendant  or  its  lawful  agent. 

For  a  third  defense  and  by  way  of  counterclaim,  it  was  averred 
that  certain  bodies  delivered  under  the  contract  to  defendant  and  re- 
sold by  it  were  found  not  suitable  for  use,  having  been  defectively 
constructed ;  the  defects  not  being  apparent  upon  inspection,  but  only 
after  use.  These  defects  consisted  in  that  the  rear  parts  of  the  bodies 
were  not  of  sufficient  strength  to  withstand  the  strain  placed  upon 
them  when  in  motion,  as  a  result  of  which  the  bodies  cracked  and 
split  across  the  back.  To  repair  the  bodies  which  had  been  delivered 
and  to  reinforce  those  still  in  defendant's  possessioil  cost  the  defend- 
ant $15,948.21. 

For  a  fourth  defense  and  by  way  of  counterclaim,  defendant  al- 
leges that  some  of  the  bodies  delivered  to  it  were  improperly  as- 
sembled, marred,  and  otherwise  damaged,  and  that  certain  parts  there- 
of were  not  furnished  and  attached,  to  remedy  all  of  which  tost 
defendant  $3,500.  ^ 
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The  reply  of  the  plaintiff  denies  all  the  new  matter  set  up  in  the 
answer. 

Upon  the  trial  it  appeared  that  besides  the  contract  in  suit  there 
was  made  on  the  same  day  another  contract  whereby  the  Hudson 
Company  undertook  to  build  for  the  Templar  Company  SO  aluminimi 
roadster  bodies,  rigfht-hand  drive,  at  the  price  of  $135  each,  f.  o.  b. 
New  York  City,  to  be  delivered  between  the  first  week  of  October  and 
November  15,  1919.  These  50  bodies  were  in  fact  not  delivered  until 
March  24th  and  April  3d ;  24  being  delivered  on  the  former  date,  26 
on  the  latter. 

It  also  conclusively  appeared  that  the  Hudson  Company  was  in- 
adequately financed  for  ap  operation  of  the  magnitude  of  the  manu- 
facture of  the  2,500  bodies.  Its  largest  contract  theretofore  had  been 
one  for  50  sedan  bodies,  made  with  a  concern  in  which  its  treasurer 
was  interested.  Although  incorporated  in  1916,  with  an  original  au- 
thorized capital  stock  of  $500,000,  its  actual  capital  consisted  of  $19,- 
000,  of  which  $7,000  to  $9,000  was  in  cash  and  $10,000  to  $12,000 
in  certain  assets  of  a  going  concern  for  which  it  issued  stock.  There- 
after its  capital  stock  was  reduced  to  $250,000,  but  no  other  stock 
was  sold.  At  the  time  of  the  making  of  the  contract  in  question,  its 
president  and  treasurer  was  Jacob  House,  who  had  been  in  the  dress 
and  waist  business  and  also  doing  efficiency  work  for  a  bank,  but  who 
had  no  previous  experience  in  the  automobile  buildinpr  business  when  he 
became  secretary  of  the  Hudson  Company  at  the  time  of  its  organi- 
zation.' At  the  end  of  September,  1919,  the  cash  on  hand  belonging  to 
the  company  amounted  to  less  than  $6,000. 

The  strike  of  the  Hudson  Company  employees  began  on  October 
14,  1919,  and  continued  until  February  9,  1920,  but  all  the  men  did 
not  return  to  work  until  two  or  three  weeks  later.  But  little  work  was 
done  during  its  continuance.  In  January,  1920,  a  suggestion  was 
made  that  the  Templar  Company  advance  $25,000  to  the  Hudson  Com- 
pany, and  on  January  14th  the  former  did  in  fact  a,dvance  to  the  lat- 
ter $10,000  to  assist  it  to  take  in  the  aluminum  then  at  the  dock,  as 
otherwise  it  would  be  resold  within  a  few  days.  At  the  solicitation 
of  the  secretary  of  the  Hudson  Company,  who  made  a  trip  to  Cleve- 
land for  that  purpose,  the  Templar  Company  made  a  further  ad- 
vance of  $5,000  on  January  16th,  upon  being  futnished  with  a  sworn 
financial  statement  of  the  Hudson  Company  showing  net  assets  of 
$58,260.75,  which  included  $38,740.31  of  raw  material  for  the  Tem- 
plar contract,  as  well  as  work  under  construction  therefor.  It  was 
arranged  that  the  Hudson  Company  should  deduct  $6  per  body  on  the 
2,500  left-hand  drive  bodies,  or  at  the  rate  of  $2  per  body  for  each 
$5,000  advanced  by  the  Templar  Company.  At  first  the  latter  want- 
ed a  mortgage  as  security  for  the  advances,  but  the  Hudson  Company 
claimed  such  a  course  would  embarrass  it,  and  impair  its  credit,  so 
the  Templar  Company  finally  consented  to  take  a  bill  of  sale  of  cer- 
tain material  instead.  So  it  received  from  the  Hudson  Company  a 
receipted  invoice  for  30,000  pounds  of  aluminum.  Further  advanc- 
es were  made  aggregating  $15,000  on  March  10th  and  16th,  for  which 
two  bills  of  sale  were  delivered,  covering  40,000  pounds  of  aluminum. 
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and  also  other  material.  It  was  ultimately  agreed  that  in  repayment 
of  these  advances  $12  should  be  deducted  from  the  price  of  each  body. 
Up  to  this  time  no  bodies  had  been  delivered  under  either  contract. 

The  first  shipment  of  left-hand  drive  bodies  was  made  on  May  4, 
1920.  Under  the  contract  ^nd  specifications,  certain  castings  were 
to  be  attached  thereto,  known,  as  backrail  castings,  being  metal  sock- 
ets placed  on  the  top  of  either  side  of  the  body,  just  behind  the  seat, 
intended  to  receive  the  iron  supports  f or-the  top.  The  right-hand  drive 
bodies  had  been  shipped  without  these  castings,  and  the  Templar 
Company  had  agreed  to  allow  the  Hudson  Company  to  furnish  the 
castings  omitted  that  the  former  might  put  them  on ;  but  the  former 
also  insisted  that  in  future  shipments  the  castings  were  to  be  fitted 
to  the  bodies  before  shipment.  Despite  this  notice,  and  in  violation 
of  the  contract,  the  first  shipment  of  left-hand  drives  was  sent  with- 
out these  castings. 

The  president  of  the  Hudson  Company  on  April  13th  took  the  in- 
voice covering  the  shipments  of  right-hand  drive  bodies  to  Cleve- 
land. The  invoice  amounted  to  only  $7,200,  but  at  his  request  and 
on  his  statement  that  his  company  was  hard  pressed  for  cash,  the 
Templar  Company  gave  him  a  check  for  $10,000. 

On  May  6th,  the  Hudson  Company  sent  the  Templar  Company  an 
invoice  for  $6,818.35,  covering  49  left-hand  drive  bodies,  with  a  no- 
tation thereon  that  the  bodies  were  on  their  storage  floor,  and  the 
further  notation  that  these  bodies  were  without  castings,  as  the  cast- 
ings had  not  yet  been  received  from  the  maker.  At  the  same  time  the 
Hudson  Company  wrote  the  Templar  Company  as  follows: 

"We  have  completed  to  date  an  additional  49  bodies,  and  Mr.  Stewart  lias 
to-day  sent  the  biU  to  Mr.  Reed.  I  direct  your  attention  to  the  faet  that 
castings  have  not  been  received  from  the  manufacturer.  You  will,  of  course, 
I  trust  not  permit  this  to  delay  the  check.'' 

In  reply  to  this  the  Templar  Company  wrote  on  May  10th  that*— 

It  could  not  and  would  not  ai3C^t  bodies  not  completed ;  that  "in  regard 
to  putting  these  bodies  into  storage  not  completed,  having  us  pay  the  storage, 
we  do  not  think  this  right,  because  the  bodies  are  not  our  property  until  com- 
pletely manufactured  by  you,  at  which  time  you  wiU  put  them  into  storage 
until  you  are  able  to  ship.  I  do  not  see'  why  •  we  should  put  uncompleted 
bodies  into  storage  and  pay  for  same,  relieving  you  of  every  responsibility. 

'•There  is  only  one  thing  for  you  to  do,  and  that  is  as  we  do,  to  bend  every 
effort  In  your  power  to  get  this  material  in  by  truck  or  trunk  or  any  other 
means  you  can,  as  we  are  forced  to  do.  You  will  have  to  build  bodies  com- 
plete before  ever  billing  us  for  same." 

On  the  same  day  the  Templar  Company's  president  wrote  to  the 
Hudson  Company's  president  a  letter  in  which  he  said : 

**J  can  hardly  see  how  you  can  expect  we  wiU  take  forty-nine  bodies  from 
{you  that  are  not  completed,  are  without  the  caatinips,  we  have  no  arrange- 
ments with  you  to  put  these  castings  on  In  the  first  place,  the  contract  calls 
for  the  castings  to  come  on  the  body  in  completed  form. 

"It  seems  to  me,  Mr.  House,  that  we  have  done  our  part  in  helping  you  in 
the  matter,  and  there  is  a  limit  to  what  we  can  do. 

"Why  don't  you  have  these  castings  trucked  to  you  or  even  a  passenger  car 
could  get  these  castings  to  you.  It  looks  to  me  that  you  are  passing  the  buck. 
to  us  too  strong.  We  are  trucking  stuff  from  New  York  to  Cleveland  and 
points  in  lUlnois  to  Cleveland,  and  if  yon  are  having  troubld  in  getting  the 
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caBtings  on  account  of  railroad  and  eii^Pi^^^  <^nipc^°l^  ^^  y^^  have  to  do  Is 
to  get  a  passenger  car  and  haul  these  small  castings  and  put  them  on.** 

The  Hudson  Company  telegraphed  it  was  in  urgent  need  of  money 
and  asked  for  a  check  from  the  Templar  Company,  to  whkh  the  lat- 
ter replied  by  telegraph  on  May  11th: 

"We  did  not  agree  and  surely  you  cannot  expect  us  to  pay  for  unfinished 
bodies  if  castings  come  to  you  within  a  few  days  why  not  finish  the  bodies 
and  proceed  regularly." 

In  answer  to  this  the  Hudson  Company  wrote,  saying  in  part: 

"If  as  we  imagine  you  are,  in  doubt  as  to  the  security  of  your  money,  these 
bodies  have  been  t>illed  to  you  and  are  naturally  your  property,  and  the  only 
item  missing  is  the  castings  which  amounts  to  very  little  in  comparison. 

"Our  position,  at  the  present  moment,  is  as  follows:  We  have  to  meet  the 
pay  roU  this  Saturday  and  also  bills  payable  of  |6|000.00.  WhUe  the  bill 
which  you  have  is  not  sufficient  to  cover  all  this,  we  will  forward  another 
bill  for  another  carload  of  bodies — approximately  twenty-two  bodies  which 
will  about  cover  our  needs/* 

On  May  13th  the  Templar  Company  sent  to  the  Hudson  Company 
a  check  for  $6^000,  with  a  letter  in  which  it  said: 

"Your  invoice  of  May  the  6th  covering  49  bodies  to  the  amount  of  ^,818.45. 
We  wish  to  explain  our  method  in  handling  this  Invoice,  due  to  the  fact  that 
these(  bodies  are  not  complete,  and  are  helping  you  out  in  so  far  as  paying 
this  to  cover  your  pay  roll,  and  other  bills. 

"We  are  sending  our  Mr.  Crosbie  with  the  check  to  New  York  to-night  to 
the  amount  of  $6,000  to  take  care  of  this. 

"We  are  deducting  $12.00  per  body  as  per  agreement  on  the  money  advanced 
and  will  hold  the  other  amount  until  such  time  as  those  bodies  are  comipdeted, 
and  will  then  advise  you  of  the  time  and  labor  to  fit  the  castings  and  rails 
w^ich  you  are  sending  to  us." 

In  its  letter  of  May  10,  the  Templar  Company  had  already  notified 
the  Hudson  Company  that  if  it  shipped  bodies  without  castings,  which 
would  necessitate  putting  a  mail  on  the  job  at  considerable  expense, 
it  would  deduct  on  the  invoice  on  the  time  and  material  basis. 

As  early  as  April,  1920,  the  Hudson  Company  had  complained 
about  the, difficulty  it  was  having  in  securmg  freight  cars.  At  a  con- 
ference on  April  28th,  in  .Cleveland,  between  the  presidents  of  the 
two  companies,  the  Hudson  Company's  president  said  that  they  had 
bodies  ready  which  the  Templar  Company's  chief  inspector  would  not 
aUow  them  to  store;  that  the  former  was  being  held  up  for  money 
again,  and  its  position  was  that  it  needed  money  continuously.  The 
Templar  Company's  president  then  said  that  he  had  instructed  its 
chief  inspector,  when  the  Hudson  Company  made  out  a  bill,  to  O.  K. 
it,  and  upon  receipt  of  the  bill,  a  check  would  follow  until  things  got 
a  little  easier. 

About  the  middle  of  M<^,  the  secretary  of  the  Hudson  Company 
told  an  inspector  for  the  Templar  Company  that  there  was  another 
shipment  of  aluminum  on  the  doc{c,.and  aske4  him  to  take  it  up  with 
his  home  office  and  see  if  they  would  buy  it.  At  a  conference  held  on 
May  19th,  at  the  Hotel  Pennsylvania  in  New  York  City,  participated 
in  by  representatives  of  both  companies,  this  shipment  was  discussed. 
The  Templar  "Company's  president,  Bramley,  expressed  surprise  that 
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the  Hudson  Company  did  not  have  sufficient  aluminum  to  complete 
the  contract,  saying. to  Reed,  the  Templar  Company's  treasurer,  "I 
thought  you  told  me  that  they  had  enough  aluminimi  to  complete  the 
contract,"  to  which  Reed  replied,  "I  thought  they  did."  However, 
the  fact  was  that  at  that  time  the  Hudson  Company  had  only  enough 
alimiinum  to  complete  1,145  bodies.  Bramley  then  said  that  after  the 
Hudson  Company  had  completed  1,145  bodies  there  would  still  be 
due  his  company  over  $15,000  of  the  amount  advanced,  for  which  it 
would  have  no  security.  He  stated,  "What  we  are  interested  in  now 
is  whether  or  not  you  are  going  to  be  able  to  complete  this  contract," 
and  that  the  Templar  Company  would  not  advance  any  more  money. 
It  was  then  suggeste'd  tiiat  House  (the  Hudson  Company's  president) 
endeavor  to  arrange  with  the  people  from  whom  be  purchased  the 
aluminum  to  secure  the  balance  which  he  would  require,  at  a  later 
date  and  at  the  same  price.  It  was  arranged  that  they  would  m^t 
again  in  the  afternoon.  House  agreeing  to  adjust  the  alumintim  situa- 
tion in  the  meantime.  When  they  met  at  the  same  place  in  the  after- 
noon. House  reported  that  the  people  from  whom  he  had  ordered  the 
aluminum  had  agreed  to  replace  it  at  a  later  date.  There  was  also 
some  discussion  with  respect  to  recording  the  bills  of  sale  previously 
given  by  the  Hudson  Company  to  the  Templar  Company.  The  at- 
torney for  the  latter  company  stated  that  he  understood  that  these 
bills  of  sale  afforded  no  security  unless  they  were  recorded,  but  both 
House  and  Stewart,  for  the  Hudson  Company,  objected  to  having 
them  recorded,  claiming  that  if  this  were  done,  it  would  impair  their 
credit.  Bramley  told  him  that  he  did  not  want  to  do  so,  and  suggest- 
ed that  Stewart  take  the  matter  up  with  the  company's  New  York 
attorney,  Mr.  Schulman,  to  see  if  some  arrangement  could  be  made. 

Bramley  then  asked  Stewart  and  House  whether  they  did  not  want 
to  cut  the  contract  down  to  1,500  bodies.  They  declined  to  do  this, 
and  asked  him  if  he  Wanted  to  cut  it  down.  He  said  that,  on  the  con- 
trary, the  Templar  Company  wanted  the  bodies,  but  thought  that  the 
Hudson  Company  could  not  turn  them  out.  House  said  that  they  were 
turning  them  out,  and  would  continue  to. 

Bramley  then  said  that  he  understood  that  they  were  having  diffi- 
culty in  getting  freight  cars.  Stewart,  the  Templar  Company's  sec- 
retary, told  him  that  they  were,  that  after  repeated  efforts  he  had  se- 
cured a  permit  to  ship  four  cars,  and  then  could  not  get  cars  that- 
would  hold  more  than  1  to  4  bodies.  Bramley  said  he  did  not  want 
them  shipped  that  way,  and  House  said  that  the  Hudson  Company 
was  crowded  to  capacity,  that  its  storage  space  was  filled,  and  that  if 
they  could  not  get  cars  they  could  not  continue  to  store  the  bodies  in 
their  factory  any  longer;  but  would  have  to  put  them  in  a  public  ware- 
house. Bramley  objected  to  this,  saying  that  it  was  expensive,  and 
that  the  bodies  would  be  damaged  if  this  were  done,  and  wanted  to 
know  if  there  was  not  some  way  that  this  could  be  worked  out.  House 
then  said  that  they  could  store  some  of  the  bodies  but  that  if  they 
became  too  cramped,  it  would  be  necessary  to  put  the  surplus  in  stor- 
age, but  that  one  of  the  principal  things  that  the  Hudson  Company 
was  interested  in  was  in  getting  paid  for  the  bodies  when  they  were 
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manufactured.  Bramley  then  suggested  that  as  they  manufactured 
the  bodies  they  send  bills  for  them  and  make  every  effort  to  get  cars, 
that  is,  to  ship  all  they  could  and  store  the  balance.  Reed  objected  to 
this,  as  it  would  mean  sending  bills  for  small  numbers  of  bodies,  so 
Bramley  proposed  that  Hudson  at  the  end  of  each  week  make  out  a 
bill  for  the  bodies  that  had  been  completed  ready  for  shipment  dur- 
ing the  week,  and  that  the  Templar  Company's  inspector  should  in- 
spect the  bodies  to  ascertain  that  they  were  all  right,  and  that  the 
number  shown  on  the  bill  had  actually  been  completed,  and  that  the 
inspector  should  then  O.  K.  the  bill,  and  agreed  that  the  Templar 
Company  could  pay  invoices  O.K/d  in  that  manner.  During  the  dis- 
cussion regarding  the  storage  of  and  payment  for  the  bodies  then  on 
hand  at  the  Hudson  Company's  factory.  House  admitted  that  these 
bodies  were  not  complete.  He  and  Stewart  were  told  by  the  Templar 
representative  that  they  had  no  right  to  put  uncompleted  bodies  in 
storage  or  to  ship  them.  In  fact,  the  bodies  then  in  Hudson's  factory 
did  not  have  these  castings  attached.  The  last  thing  that  Bramley 
told  House  and  Stewart  was  that  the  Templar  Company's  inspector 
at  the  Hudson  Company's  plant  should  check  the  number  of  bodies 
completed  and  approve  them,  and  that  his  O.  K.  should  go  on  the 
invoice. 

All  of  the  testimony  of  House  and  Stewart  as  to  the  alleged  modi- 
fication of  the  original  contract  was  subsequently  stricken  out  by  the 
learned  trial  court,  at  the  close  of  the  case,  upon  the  ground  that  such 
modifications  should  have  been  in  writing,  but  it  is  stated  herein  that 
plaintiff's  contentions  may  be  made  clear,  and  its  exclusion  is  claimed 
to  have  been  error. 

The  Hudson  Company  the  same  day  delivered  an  invoice  dated 
May  19th  to  Bramley  at  the  Hotel  Pennsylvania  for  50  bodies,  bear- 
ing this  memorandum : 

"Castings  not  received  from  maker.  Bodies  O.K/d  lees  castings.  Subject 
to  acceptance  by  Templar  Motors  Ck)mpany  at  factory. 

"[Signed]  £.  K.  Orosbie,  Inspector." 

Invoices  of  July  23,  July  30,  Aug.  6,  Aug.  13,  Aug.  20  and  Aug. 
27,  which  it  is  alleged  the  Templar  Company  failed  to  pay,  and  upon 
which  failure  the  breach  of  contract  is  predicated,  bore  no  notation  of 
O.  K.  by  any  one. 

The  bills  rendered  to  the  Templar  Company  up  to  and  including 
July  16th  had  been  paid,  although  the  situation  had  never  been  en- 
tirely satisfactory  to  it.  The  Hudson  Company  was  not  financially 
strong  enough  to  handle  the  contract  it  had  undertaken.  The  strike 
of  about  four  months'  duration  had  added  to  its  embarrassment,  and 
caused  a  lengthy  postponement  in  its  deliveries  under  the  contract. 
The  Templar  Company  had  not  only  been  compelled  to  anticipate 
payments  in  order  to  assist  the  Hudson  Company,  but  had  been  obliged 
to  advance  $30,000,  taking  bills  of  sale  of  materials  to  be  used  in  its 
bodies,  which  bills  of  sale  it  could  not  make  a  matter  of  record  for 
fear  of  still  further  impairing  the  Hudson  Company's  credit,  and  the 
amount  of  which  loans  it  was  to  get  back  only  by  a  fixed  allowance 
of  $12  on  the  purchase  price  of  each  body.    The  bodies  had  not  been 
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delivered  complete  as  to  castings,  and  the  delays  were  continual  and 
aggravating.    Meantimfe  there  was  a  general  financial  stringency. 

On  August  6th  the  following  letter  was  sent : 

"Cleveland,  Aug.  6,  1920. 

"J.  House,  PrCsdt  Hudson  Bp^  CJorp..  507  West  35th  St.,  New  Tork  City- 
Dear  Sir:  We  have  co-<^>erated  with  you  in  the  past,  we  now  have  about  300 
surplus  roadste;r  bodies  on  hand,  and  practically  no  demand. 

"We  wish  to  arrange  with  you  to  stop  production  entirely  or  limit  produc- 
tion to  a  minimum. 

*'Kindly  advise  quickly  Just  what  you  can  do  about  the  matter.  This  is 
very  important. 

"Very  respectfully,  M.  F.  Bramley,  President  and  Gen.  Manager." 

As  the  result  of  this  letter,  the  representatives  of  the  two  com- 
panies met  at  the  Murray  Hill  Hotel  in  New  York  City,  on  August 
13th.  At  the  first  conference  Bramley  said  he  had  been  traveling  for 
the  past  week  canceling  orders ;  House  replied  that  his  contract  pro- 
vided against  cancellation,  and  that  if  it  were  canceled  the  Hudson 
Company  would  hold  the  Templar  Company  for  damages.  Bramley 
then  asked  if  they  had  received  his  letter  (referring  to  the  above  let- 
ter of  August  6th).  House  said  he  had.  He  stated  the  first  consid- 
eration at  that  time  to  be  past  and  overdue  bills  amounting  to  about 
$14,000.  House  wanted  to  know  whether  he  was  going  to  get  the 
money.  Bramley  told  him  that  the  Templar  Company  was  not  pay- 
ing out  any  money  at  that  time;  that  be  had  put  into  the  company 
personally  $70,000,  and  he  would  put  in  no  more ;  that  they  were  not 
paying  any  bills.    House  then  said : 

"If  you  wiU  not  pay  us  our  bills,  we  are  going  to  hold  you  responsible  for 
your  contract ;  we  will  have  to  close  too.  We  can't  continue.  We  have  about 
1100,000.00  worth  of  merchandise  in  the  house.  We  owe  bills  due  and  past 
due;  have  to  pay  pay  rolls,  and  we  have  to  meet  our  obligations,  and  if  we 
can't  do  that,  you  will  be  the  cause  of 'onr  dosing  down." 

They  met  again  the  following  day,  and  Bramley  asked  if  they  had 
thought  over  any  plan.  House  told  him  that  they  would  be  willing 
to  close  down  for  a  month  if  the  Templar  Company  would  pay  all 
overhead,  and  it  must  also  give  them  a  minimum  of  $10,000,  or  $11,- 
000,  to  meet  bills  and  pay  rolls;  that  he  would  wait  a  week  for  the 
balance,  but  could  not  wait  longer,  as  his  bills  were  pressing.  Bram- 
ley told  him  that  they  would  give  them  trade  acceptances.  House 
said  that  would  be  all  right,  provided  his  bank  would  accept  them, 
and  it  was  agreed  that  House  should  take -it  up  with  his  bank. 

The  parties  met  again  in  the  afternoon,  and  House  reported  that 
the  bank  would  not  take  the  trade  acceptances,  but  that  he  would  talk 
to  his  creditors  and  sec  if  they  would  accept  them.  All  the  Hudson 
Company  wanted  was  cash  for  its  pay  rolls ;  the  balance  to  pay  bills 
with.  Bramley  told  House  to  let  him  know  about  the  trade  accept- 
ances. House  agreed,  but  said  that  he  must  have  money  the  follow- 
ing week  to  meet  pay  rolls  because  he  had  none;  that  he  had  received 
a  check  from  the  Templar  Company  that  morning"  for  $2,000,  but 
that  was  not  sufficient  to  meet  his  pay  rolls. 

At  Bramley's  request  a  list  of  the  Hudson  Company's  past-due 
accounts,  notes,  and  average  overhead  was  given  him,  showing  ac- 
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counts  past  due  of  $11,659.04,  of  which  $6,122.06  might  be  paid  by 
notes  and  the  balance,  to  wit,  $5,536.94  must  be  paid  in  cash ;  an  item 
of  $3,000  repayment  of  cash  borrowed  to  meet  pay  rolls  of  August 
13th;  and  notes  due  August  19th,  amounting  to  $9,000,  which  must 
also  be  paid  in  cash;  making  a  total  immediate  cash  requirement  of 
$17,536.94;  also  $34,750.00  in  notes  which  would  mature  during  the 
month  of  September.  The  statement  gave  the  overhead  per  month  as 
$3,800. 

Assuming  that  the  Hudson  Company  was  entitled  to  payment  at 
that  time  for  all  invoices  sent  up  to  and  including  August  13th,  the 
maximum  amount  for  which  it  could  have  made  claim  against  the 
Templar  Company  on  that  date  was  about  $8,600,  and  that  only  by 
disregarding  the  balance  still  due  the  Templar  Company,  on  its  loan  of 
$30,000,  or  $23,700  after  deducting  the  allowance  of  $12  on  all  bodies 
delivered. 

Discussions  followed  (and  had  in  fact  previously  been  held)  as  to 
the  Templar  Company  giving  security  for  the  $30,000  advance.  The 
condition  of  the  Hudson  Company  was  claimed,  upon  its  own  state- 
ment, to  be  one  of  hopeless  insolvency,  but  its  president  retorted  that 
it  was  in  better  financial  condition  than  the  Templar  Company,  but 
he  refused  to  allow  its  books  to  be  audited. 

On  August  31st,  a  demand  was  made  on  the  Templar  Company 
for  money  by  a  representative  of  the  Hudson  Company,  who  said  the 
latter  had  past-due  accounts  and  a  pay  roll  to  be  met  and  they  had 
not  received  money  from  the  Templar  Company  in  some  time.  It  was 
then  suggested  that  the  Hudson  Company  take  trade  acceptances  and 
shut  down  for  60  days ;  the  Templar  Company  paying  the  former's 
overhead  charges  during  that  period.  Its  representative  was  asked 
how  much  the  overhead  would  be,  and  he  did  not  know.  Throughout 
the  discussion  it  was  insisted  that  the  Templar  Company  owed  noth- 
ing to  the  Hudson  Company;  that  the  only  thing  for  consideration 
was  what  the  former  could  do  to  aid  the  latter.  House  testified  that 
the  last  day  of  work  was  September  1st,  though  he  earlier  gave  the 
date  as  the  week  ending  September  9th. 

The  representative  of  the  Hudson  Company  returned  to  Cleveland  on 
September  9th,  and  told  Bramley  that  his  company  was  willing  to 
shut  down  if  the  Templar  Company  would  pay  the  overhead,  amount- 
ing to  between  $3,000  and  $3,300,  but  that  it  could  not  raise  any 
money  on  trade  acceptances;  it  would  have  to  have  cash.  Bramley 
then  $aid  he  could  not  pay  any  cash  at  that  time.  The  Hudson  repre- 
sentative threatened  suit,  and  Bramlev  said  "Well,  let  them  sue  me." 
He  said  that  the  best  thingf  that  the  Hudson  Company  could  do  would 
be  to  file  a  petition  in  bankruptcy,  have  House  (its  president)  ap- 
pointed receiver,  and  then  if  it  desired  the  Templar  Company  could 
arrange  with  the  receiver  to  go  on  with  the  contract  Thereafter  this 
action  was  commenced. 

Viewing  the  first  cause  of  action  from  the  most  favorable  view- 
point for  plaintiff,  it  may  be  considered,  as  he  now  claims  it  should 
be,  as  one  for  merchandise  sold  and  delivered  to  defendant.  Upon 
the  trial  plaintifiE's  counsel  stated  that  plaintiff  was  seeking  by  the  first 
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cause  of  action  to  recover  moneys  due  under  tiie  contract,  with  all  its 
modifications  and  rariations,  for  merchiandise  shipped.  This?  mer- 
chandise, plaintiff  claims,  the  defendant  accepted,  but  has  not  paid 
for.  He  contends  that  the  manufacturer's  obligation  imder  the  con- 
tract (deliveries  being  provided  to  be  made  f .  o.  b.  freight  cars  New 
York)  was  fulfilled  when  his  assignor  turned  over  possession  of  the 
bodies  to  the  carrier  and  forwarded  the  bills  of  lading  to  defendant. 
Defendant  concededly  received  both  the  bills  of  lading  and  the  in- 
voices for  the  goods,  and  plaintiff  claims  that  its  retention  of  the 
same  without  protest  waives  any  right  to  claim  that  the  contract  had 
not  been  complied  with. 

In  the  present  case,  there  is  not  a  word  of  testimony  that  the  bodies 
involved  in  the  first  cause  of  action  ever  reached  the  defendant,  or  were 
accepted  by  it,  or  passed  into  its  possession,  or  that  it  exercised  any 
acts  of  ownership  in  relation  thereto. 

[1,2]  Plaintiff  upon  the  trial,  as  has  been  said,  claimed  the  right  to 
recover  the  amount  sued  for  in  the  first  cause  of  action  under  the  con- 
tract; but  he. cannot  recover  upon  the  original  contract,  because  he. 
has  not  sued  under  it,  nor  were  the  deliveries  made  as  called  for  there- 
in. And  he  cannot  recover  under  the  amended  and  modified  contract, 
under  which  he  does  in  fact  sue,  because  that  contract  is  unenforce- 
able for  reasons  which  .will  be  stated  later. 

Treating  this  cause  of  action  as  one  for  goods  sold  and  delivered, 
there  are  vital  omissions  in  the  plaintiff's  proof  necessary  to  supix>rt 
such  a  cause  of  action.  This  may  be  due  to  the  inability  to  supply  the 
same,  or  perhaps  to  the  feeling  that  the  issue  was  involved  in  the 
second  cause  of  action,  for  breach  of  the  contract,  which  was  plain- 
tiff's principal  concern,  In  any  event,  the  following  defects  exist  in 
the  proof,  which  preclude  a  recovery: 

First.  There  is  no  proof  that  the  bodies  shipped,  and  for  which  pay- 
ment is  sought,  were  completed  in  accordance  with  the  original  con- 
tract (or  in  fact  with  a  modified  contract  or  any  form  of  contract 
whatever),  or  with  the  specifications  agreed  on.  The  testimony  of 
House  refers  to  "completed"  bodies,  but  this  simply  represents  his 
viewpoint,  and  as  bodies  had  been  before  sent  without  castings  and 
other  parts,  he  cannot  be  inferred  to  have  meant  that  they  were  com- 
pleted according  to  the  contract  and  specifications,  and  he  never  tes- 
tified that  they  were  so  completed.  This  in  itself  is  vital,  for  where 
it  is  sought  to  appropriate  goods  to  the  contract  and  to  pass  title  to 
the  buyer  without  his  consent,  where  such  goods  are  to  be  manufactured 
according  to  a  particular  design,  title  does  not  pass  unless  the  article 
is  completed  and  complies  strictly  with  the  requirements  of  the  con- 
tract and  specifications.  It  may  be  noted,  although  on  April  23  d  the 
Hudson  Company  wrote  to  the  Templar  Company  that  it  had  at  that 
date  51  bodies  on  hand  on  its  storage  floor  which  it  claimed  had  been 
O.  K.'d,  and  for  which  it  demanded  payment,  that  in  fact  there  were 
6n  hand  then  no  completed  bodies,  and  that  none  of  them  had  the  cast- 
ings; so  that  the  sense  in  which  the  Hudson  Company  officials  used 
the  word  "completed"  was  completed  according  to  their. idea  of  what 
lfl5N.Y.S.-CT 
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was  right,  and  not  according  to  the  plans  and  spediications.  Nor  was 
Stewart  able  to  swear  that  the  54  bodies  which  he  claimed  were  on 
hand,  completed,  on  May  19th,  were  furnished  with  castings.  And 
it  is  significant  in  this  connection  that  Stewao't  swears  that  the  bod* 
les  which  were  shipped  without  castings  were  never  paid  for  or  re- 
turned to  the  Hudson  Company.  There  is  not  a  word  of  testimony, 
nor  any  testimony  from  which  the  inference  can  be  drawn,  that  the 
bodies  included  in  the  first  cause  of  action  were  completjed  in  accord- 
ance with  the  contract  or  with  the  specifications  agreed  upon. 

Second.  No  effort  was  made  to  prove  the  reasonable  value  of  the 
bodies  at  the  claimed  time  of  delivery  to  the  carrier. 

Third.  The  bills  of  lading  and  the  invoices  do  not  correspond  as 
to  either  dates  or  amount  of  shipments.  The  record  upon  that  point 
is  most  vague  and  unsatisfactory,  nor  is  the  lack  of  correspondence  be- 
tween the  two  sets  of  documents  cured  by  any  testimony  in  the  record. 

Fourth.  It  is  impossible  to  identify  any  particular  bodies  with  those 
called  for  by  the  bills  of  lading,  and  the  testimony  does  not  aid  in 
any  way  in  so  doing. 

Fifth.  Even  under  plaintiff's  own  theory  as  to  the  modified  contract 
then  in  existence,  he  had  failed  to  prove  (a)  that  the  bodies  were  com- 
pleted according  to  the  contract  and  specifications ;  (b)  that  they  had 
been  inspected  by  defendant's  inspector;  or  (c)  that  the  invoice  had 
been  O.  K/d  by  him. 

Sixth.  Appellant  claims  that  all  the  bodies  not  paid  for  had  been 
delivered  to  the  carrier,  but  for  aught  that  appears  they  may  have  been 
manufactured  and  paid  for  before  then  as  stored  bodies. 

Seventh.  Plaintiff  utterly  failed  to  explain  what  became  of  the 
goods  after  their  alleged  delivery  to  the  carrier,  and  in  particular  failed 
to  show  that  they  ever  reached  defendant  or  were  delivered  to  it. 
These  are  some  among  many  reasons  why  it  seems  to  me  plaintiff  has 
failed  to  establish  by  sufficient  proof  its  first  cause  of  action,  and  the 
same  was  therefore  properly  dismissed. 

As  to  the  second  cause  of  action,  I  am  of  opinion  that  the  dismissal 
also  was  proper.  In  view  of  all  the  testimony  as  to  what  occurred  at 
the  later  conferences  between  the  representatives  of  the  two  companies, 
I  think,  if  plaintiff  had  proved  perfprmance  on  the  part  of  the  Hud- 
son Company  of  a  valid  contract  and  had  otherwise  made  out  a  case, 
that  it  would  have  been  a  question  of  fact  for  the  jury  whether,  under 
the  Personal  Property  Law  (Consol.  Laws,  c.  41),  defendant  had  been 
guilty  of  such  a  breach  of  the  contract  as  would  have  entitled  plaintiff 
to  sue  jfor  damages  as  for  breach  of  the  entire  contract 

Subdivision  2  of  section  126  of  the  Personal  Property  Law  (as  added 
by  Laws  1911,  c.  571)  provides : 

"Where  there  is  a  contract  to  aell  goods  to  be  deUvered  by  stated  instaU- 
mentB,  which  are  to  be  separately  paid  for,  and  the  seller  makes  defective 
deliveries  In  respect  of  one  or  more  installments,  or  the  buyer  neglects  or 
refuses  to  take*  delivery  <of •  or  pay  for  one  or  more  installments,  it  depends  in 
each  ease  on  the  terms  of  the  contract  and  the  circumstances  of  the  case 
whether  the  breach  of  contract  is  so  material  as  to  Justi^r  the  injured  party 
in  refusing  to  proceed  further  and  suing  for  damages  for  breacdi  of  the  en- 
tire contract,  or  whether  the  breach  is  severable  giving  rise  to  a  claim  tot 
compensation,  but  not  to  a  right  to  treat  the  whole  contract  as  brokm." 
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In  Hclgar  Corp.  v.  Warner's  Features,  Inc.,  222  N.  Y.  449,  119  N. 
E.  113,  Judge  Cardozo  said: 

•*The  failure  to  make  punctual  payment  may  be  material  or  trivial  accord- 
ing to  the  circumstances.  We  must  know  tbe  cause  of  the  default,  the  length 
pt  the  delay,  the  needs  of  the  vendor,  and  the  ezpectattoos  of  tha  Tendee.  If 
the  default  is  the  result  of  accident  or  misfortune^  If  there  Is  a  reasonable 
assurance  that  It  will  be  promptly  repaired,  and  If  immediate  payment  is  not 
necessary  to  enable  the  vendor  to  proceed  with  performance,  there  may  be 
one  conclusion.  If  the  breacdi  is  willfnlt  if  fhere  Is  no  just  ground  to  look  for 
prompt  reparation,  if  the  delay  has  been  substantial,  or  if  the  needs  of  the 
vendor  are  urgent  so  that  continued  perfonnance  is  imperiled,  in  these  and 
in  other  circumstances,  there  may  be  another  conclusion.  Sometimes  the  con- 
<du8ioo  wUl  follow  from  all  the  circumstances  as  an  inference  of  law  to  be 
drawn  by  the  Judge;  smnetlmes,  as  an  inferoace  of  fact  to  he  drawn  by  the 
Jury." 

[3, 4}  But  conceding  that  such  an  issue  of  fact  would  have  been 
raised  on  the  present  case  if  plaintiff's  claim  were  otherwise  fully 
sustained,  the  infirmitj  which  is  inherent  in  his  cause  is,  it  seems  to  me, 
again  fatal  to  a  recovery.  For  he  is  asserting  a  cause  of  action  based 
upon  his  contention  that  the  original  written  contract  between  the 
parties  had  been  modified  by  oral  agreement,  and  he  claims  that  his 
assignor  had  performed  this  modified  contract,  that  the  defendant  was 
in  default  thereunder,  and  that  by  reason  of  such  default  he  is  en- 
titled to  recover  damages  as  for  a  breach  of  this  modified  contract, 
which  defendant  had  unlawfully  violated  in  an  essential  part  and  there* 
by  terminated. 

In  the  first  place,  the  original  contract  was  one  which  was  required 
to  be  in  writing,  as  by  its  terms  it  could  not  have  been  performed 
within  the  period  of  one  year  from  its  date,  and  therefore  it  came  with- 
in die  statute  of  frauds. 

Sectign  31,  subdivision  1,  of  the  Personal  Property  Law  provides: 

"Every  agreement*  promise  or  undertaking  is  void,  unless  it  or  some  note  or 
memorandum  thereof  be  In  writing,  and  subscribed  by  the  party  to  be  charged 
therewith,  or  by  his  lawful  agent,  if  such  agreement,  promise  or  undertaking: 

"(1)  By  its  terms  Is  not  to  be  performed  within  one  year  from  the  makins 
thereof.    •    •    •- 

The  written  contract  between  the  parties  was  dated  August  21, 1919. 
By  its  terms  the  Hudson  Company  agreed  to  manufacture  2,500  alu- 
minum automobile  roadster  bodies — 

'•dettverles  to  commence  on  December  1,  1919,  at  the  rate  of  ten  per  day. 
•  *  *  Invoices  to  be  dated  day  bodies  are  accepted  by  the  transportation 
companies  for  shipment  Invoices  dated  1st  to  lOtfa,  inclusive,  due  ahd  paya- 
ble  20th  Inst.  Invoices  dated  llth  to  20th,  inclusive,  due  and  payable  dOth 
inst  Invoices  dated  21st  to  last  of  month,  due  and  payable  10th  of  following 
month.'* 

This  was  a  contract  for  manufacture  as  weU  as  for  delivery.  It 
cannot  be  assumed  that  it  was  or  was  meant  to  be  a  contract  to  do 
an  unlawful  thing,  and  therefore  it  must  be  deemed  to  have  pro- 
vided for  such  manufacture  and  delivery  on  workdays,  and  not  on 
Sundays.  Nor  is  there  any  evidence  in  the  case  that  the  Hudson  Q>mr 
pany  did  in  fact  operate  its  factory  or  do  any  business  on  Sundays. 
Therefore  the  time  required  to  perform  the  original  contract  was  250 
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working  days,  commencing  on  December  1,  1919j  which  would  have 
made  the  period  end  on  September  14,  1920,  which  is  more  than  a 
year  from  the  time  of  making  the  contract.  This  computation  makes 
no  allowance  for  holidays*  The  order  for  top  rail  castings  for  these 
2,500  bodie;s  placed  by  the  Hudson  Company  with  the  Rostand  Com- 
p?iny  shows  that  it  expected  to  make  and  deliver  only  250  bodies  per 
month. 

■  Plaintiff's  counsel  in  fact  concedes  in  their  main  brief  that  the  de- 
liveries were  to  be  made  at  the  rate  of  10  a  day  or  60  a  week,  and  are 
limited  thereto.  And  they  only  claimed  to  have  billed  the  defendant 
in  all  for  607  left-hand  drive  bodies  down  to  and  including  August  27, 
1920,  less  than  one-fourth  of  the  total  contracted  to  be  built. 

Plaintiff  seeks  to  sustain  the  offer  in  evidence  of  the  conversations 
at  the  Hotel  Pennsylvania  conference,  and  the  claim  of  a  modified 
agreement  based  thereon,  upon  the  ground  of  waiver  of  performance, 
and  cites  in  support  of  that  contention  the  case  of  Imperator  Realty 
Co.  V.  Tull,  228  N.  Y.  447,  127  N.  E.  263.  But  there  Ae  subsequent 
oral  agreement  wa^  not  pleaded,  or  relied  upon,  as  constituting  a  mod- 
ification of  the  original  contract,  but  was  offered  in  evidence  as  an 
excuse  for  failure  to  comply  with  one  specific  provision  of  the  con- 
tract, and  the  majority  opinion  went  upon  the  ground  that,  plaintiff 
having  by  his  mutual  oral  contract  with  defendant  induced  defendant, 
who  relied  thereon,  to  become  in  default  on  the  law  day  by  omitting 
to  have  certain  violations  removed  from  the  property  contracted  to  be 
sold,  he  should  not  be  allowed  to  take  advantage  of  an  omission  in- 
duced by  his  unrevoked  consent.  As  Judge  Chase  said  in  that  case 
(at  page  451  of  228  N.  Y.,  at  page  264  of  127  N.  E.) : 

'The  oral  contract  did  not  purport  to  be  Inconsistent  with  any  material 
part  of  the  written  contract  nor  to  substitute  a  new  oral  contract  for  any 
material  part  of  the  written  contract.  The  plaintiff  was  simply  told  In  ef- 
fect to  let  the  violations  stand  unsatisfied  until  the  due  day  and  then  pro- 
vide for  the  expense  of  satisfying  the  same  by  a  deposit  In  cash.  The  ex- 
tent of  the  violations  was  inconsiderable." 

The  present  case  offers  no  parallel  with  the  case  cited.  This  is 
not  a  mere  change  in  some  slight  detail,  but  an  entire  recasting  of  the 
contract  in  some  qf  its  most  important  and  vital  provisions.  Under 
the  agreement  of  modification  claimed  by  plaintiff,  Uttle  was  left  of 
the  original  agreement  of  the  parties,  reduced  to  writing  with  great 
care  and  particularity,  save  the  aggregate  number  of  bodies  contracted 
to  be  manufactured  and  price  therefor,  which  had  been  several  times 
changed,  but  always  in  writing.  The  amount  of  each  delivery,  the 
manner  of  delivery,  the  provision  for  inspection,  the  time  of  pay- 
ment, and  the  requisites  therefor — ^all  were  changed.  Bodies  were  no 
longer  to  be  delivered  to  the  Templar  Company,  but  to  remain  in  the 
possession  of  the  Hudson  Ck>mpany,  in  its  own  storage  rooms,  and 
to  be  paid  for  before  the  Templar  Company  ever  received  thwn.  Such 
important,  vital,  and  unusual  changes  would  constitute  a  practically 
new  contract.  Certainly  they  are  so  integral  a  part  of  the  agreement 
itself  as  to  require  that  they,  like  the  original  contract,  should  have 
been  reduced  to  writing.    I  am  of  the  opinion,  therefore,  that  the  tes- 


Digitized  by 


Google 


Sup.  Ct)       FERGUSON  OOKTRAGTIN0  00*  ▼.  BTATB  9QX 

(195  N.T.S.) 

timony  of  House  and  Stewart  as  to  the  making  of  the  oral  agree- 
ment was  properly  excluded,  and  that  the  alleged  modifications,  hav- 
ing been  scJely  oral  and  never  reduced  to  writing,  are  void  and  invalid, 
and  effect  no  change  in  the  original  contract 

As  plaintiff  is  relying  upon  the  coatract  as  modified,  and  claimed 
only  to  have  ^rformed  thereunder  and  according  to  its  modified 
terms,  he  never  claimed,  or  sought  to  prove,  performance  of  the  con- 
tract in  its  original  form,  and  clearly  dild  not  so  perform.  Not  having 
proved  performanoe  of  the  original  contract,  and  claiming  to  have 
performed  only  a  contract  which  is  void  under  tfie  provisions  of  the 
Personal  Property  Law  (statute  of  frauds),  it  follows  that  Ae  second 
cause  of  action  was  properly  dismissed 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


(202  App.  Dlv.  27) 

FERGUSON  COHTRACTINQ  QO.  v.  STATE. 
OLCOTT  V.  SAME.. 

(SniMreiQe  Ck>iirt,  Appelate  Division,  Third  Department.    July  6,  1922.) 

1.  Canato  ^ss>l5— Coiitnict  wHfli  state  dependlno  on  statute  subject  to  terms  of 

statute  and  coitraot. 

Where  a  contract  for  the  construction  of  a  eanal  was  entered  into  with 
tile  state  In  pursuance  of  Laws  1903,  c.  147,  the  limitations  and  require- 
ments of  the  statute  must  be  observed  in  construing  the  contract 

2.  Canals  <8=s>  1 5— Alteration  of  oontraet  held  wlttrtn  torms  tliereof;  ^aooeseary 

ohangee.'' 

Where  a  conlaract  made  in  puesuance  ot  Lawn  1003,  c.  147,  between  the 
state  and  a  contractor,  for  construjcting  a  canal,  provided  that  the  state 
should  have  the  right  to  make  such  additions  to  or  changes  in  plans  and 
specUElcations  covering  the  work  as  might  be  necessary,  alterattoa  of  the 
contract,  eubstittttiag  a  eonereto.Iiaingfora  puddle  lining  in  the  bottom  ot 
the  canal,  and  concrete  retaining  walls  for  pile  doidUng  on  the  sides  of  the 
canal,  eliminating  puddle  Unlng  in  certahi  places,  raising  the  grade  of  a 
by-pass  channel  around  a  lock,  and  changing  the  specifications  for  crushed 
stone  to  be  used  in  the  concrete,  were  within  the  reasonable  terms  of  the 
contract,  as  being  "necessary  changes,"  by  which  are  meant  buch  changes 
as  are  reasonably  required  in  the  judgment  of  competent  men  to  aeoom* 
plish  lastingly  the  purpose  of  the  act  for  constructing  the  canal. 

[Ed.  Note.— For  other  deflniaons,  see  Words  and  Phrases,  First  and 
Second  Series,  Kecessary  Changes.] 

S.  Canals  «BE»l3«->Refusal  to  perform,  on  uround  that  compensation  named  In  or- 
dar  provldlno  fer  alteretlons  was  inadequate,  held  a  hreaoh  of  eontraot. 

Where  a  contract  between  the  atate  and  a  contractor  for  construction 
:  of  a  canal  {Hrovided  that  the  state  should  have  the  right  to  change  plans 
and  specifications  in  so  far  as  such  changes  should  be  necessary,  a  r^usal 
of  the  contractor  to  perform^  because  compensation  named  in  an  order 
f^  changes  in  plans  and  specifications  was  inadequate,  was  a  breach  of 
the  contract,  since  the.  eon  tractor  could  have  done  the  work  and  have  col- 
lected a  reasonable  compensation  therefor;  the  representatives  of  the 
state  not  having  a  right  to  fix  the  prices  for  the  additions,  which  were 
not  required  to  be  built  at  the  price  paid  for  the  other  work. 

C  Oaatle  ^a»iS-^reaeh  of  oontraet  by  party  heU  te  prevent  recovery  for  breach 
thereof  by  lire  other  party. 

Where  a  contract  between  the  state  and  a  contsactor  for  constructing 
a  canat  was  brokai  by  the  contractor  by  itn  refusal  to  do  certain  work 

^aoFor  «tb«r  caus  tMiame  topic  a  KJET-NUMBSIR  in  all  Kej^Numbered  DlgMU  k  ladezM 

Digitized  by  L:iOOQIC 


902  195  NEW  TOHK  SUPPLEMENT  (Sup.  Ct 

required  by  change  of  plans,  which  was  anthoriKed  by  the  contract,  the 
contractor  may  not  recover  damages  for  delays  occasioned  by  interfer- 
ence with  the  work  by  the  state. 

5.  Contracts  ^3»3ie(6)— Party  keeping  contract  alive  after  breach  must  perform 
in  all  essential  respects  to  recover. 

Where  one  party  has  breached  its  contract  in  a  substantial  measore, 
and  the  injured  party  continues  to  perform,  and  reserves  his  right  to 
recover  damages  which  he  has  suffered  by  the  breach,  his  continuance 
keeps  the  contract  alive  for  both  parties,  and  in  order  to  recover  later 
for  the  breach  he  must  perform  tn  all  essential  respects  on  his  part 

C.  Canals  ^s>  15— Allowance  of  a  percentage  of  amount  to  a  contractor  which 
had  been  retained  held  proper. 

In  claim  by  contractor  against  the  state  for  damage  for  interference 
with  performance  of  a  contract  with  the  state  to  build  a  canal,  where  a 
percentage  of  the  amount  due  the  contractor  for  completed  work  had 
been  retained,  allowance  of  the  money  so  retained  to  the  contractor  was 
proper. 

7.  Canals  ^=s>l5— Time  for  completion  of  contract  held  not  to  have  expired,  when 
order  for  alteration  was  made. 

Where  a  contract  entered  into  by  the  state  with  a.  contractor  for  the 
construction  of  a  canal,  though  the  time  had  passed  for  its  completion, 
was  regarded  by  both  parties  thereto  as  being  in  effect,  the  fact  that  the 
time  as  limited  in  the  contract  had  expired  before  an  alteration  in  plans 
was  made  by  the  state,  as  permitted  by  the  contract,  was  immatetlaL 

Kiley,  J.,  dissenting. 

Appeal  from  Court  of  Claims. 

Claims  by  the  Ferguson  Contracting  Company  and  by  J.  Van  Vech- 
toi  Olcott,  as  receiver  in  bankruptcy  of  the  Fergiison  Contracting 
Company,  against  the  State  of  New  York;  the  two  cases  being  con- 
sidered together.  From  a  judgment  dismissing  the  first  claim,  claim- 
ant appeals ;  and  from  a  judgment  entered  on  the  report  of  a  referee 
in  the  second  claim,  as  to  certain  items  disallowed,  J.  Van  Vechten 
Olcott,  receiver,  appeals,  and  from  the  judgment  as  to  certain  items 
allowed,  the  State  appeals.    Judgment  in  each  case  affirmed. 

Appeal  from  a  Judgment  entered  in  the  clerk's  office  of  the  Court  of  Claims 
January  9,  1911,  dismissing  the  claim ;  also  appeal  from  a  judgmoit  entered 
on  the  report  of  a  referee  in  the  clerk's  office  of  the  Court  of  Claims  Feb- 
ruary 7,  1917,  as  to  certain  items  disallowed.  The  state  also  appeals  from 
this  latter  Judgment  as  to  certain  items  allowed: 

The  Ferguson  Contracting  Company  entered  into  a  contract  with  the  state 
of  New  York  on  the  3d  day  of  April,  1905,  known  as  contract  No.  2,  to  con- 
struct a  portion  of  the  barge  canal  provided  for  under  the  Barge*  Canal  Act 
(Laws  190S,  c.  147).  The  portion  of  the  canal  to  be  constructed  extended 
from  the  Mohawk  river,  near  Waterford,  N.  Y.,  westeriy  about  Sn  at  u.  mile. 
The  contract  proYided  generally  for  excayating  the  prism  of  the  canal,  con- 
structing supports  for  the  sides  of  the  prism  in  places,  the  construction  of 
two  locks,  Nos.  2  and  8,  with  side  walls  and  floors  of  concrete,  and  the  cover- 
iiig  of  certain  portions  of  the  bottom  or  floor  of  the  canal  with  clay  poddle  to 
prevent  seepage  through  the  porous,  leachy  gravel  and  sand.  The  contract 
was  to  be  completed  July  1,  1907.  This  time  limit  was  extended  to  the  Ist 
day  of  November,  1908.  The  contractor  was  ready  and  willing  to  perform  the 
work  provided  for  In  the  contract  as  altered,  and  did  so  perform  until  !t  re- 
fused to  continue  under  the  seventh  alteration.  This  refusal  occurred  on  or 
about  the  2Tth  day  of  April,  1909,  and  thereupon  the  contract  was  eaivcelei 
by  the  state ;  another  contract  (known  as  contract  No.  2-B)  f^  the  unfinished 
work,  (about  80  per  cent),  under  contract  No.  2  and  alteration  No.  7  without 
change,  was  let  on  December  8,  1909.    The  work  covered  by  contracts  No.  2 
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and  No.  3-S  was  completed  In  December,  1912,  and  tbe  certificate  of  tlie  com- 
pletion required  by  the  statute  was  duly  made. 

The  Ferguson  Contracting  Ck)mpany,  after  its  refusal  to  perform  and  after 
the  state  had  canceled  the  contract^  on  Augui^t  24th,  served  a  notice  of  inten- 
tion to  file  a  claim,  and  on  August  27,  1909,  filed  its  claim  to  recover  the  10 
per  cent.,  which  had  been  retained  as  security  from  time  to  time,  the  cost  of 
extra  work  and  materials,  and  damages  alleged  to  have  been  suffered  by  it 
on  account  of  the  delays  occasioned  by  defaults  of,  and  interference  with  the 
work  by,  the  state  This  claim  was  dismissed,  after  trial  in  the  Court  of 
Claims,  findings  of  fact  and  law  being  made.  From  the  Judgment  entered  up- 
on this  determination  the  first  appeal  is  taken. 

On  August  3,  1910,  J.  V.  V.  Olcott  was  appointed  a  receiver  in  bankruptcy 
of  the  Ferguson  Contracting  Company  by  the  District  Court  of  the  United 
States,  and'  authority  was  given  him  to  prosecute  the  claim  after  completion 
of  contract  No^  2-B,  which  was  also  the  completion  of  the  work  covered  by 
contract  No.  2.  The  receiver  filed  his  claim  covering  substantially  the  same 
items  set  forth  in  the  claim  of  the  Ferguson  Contracting  Company  and  based 
upon  the  same  alleged  breadies  of  contract  by  the  state.  The  second  appeal 
is  from  the  JudgnK&t  altered  after  trial  of  this  claim,  before  Hon.  Irving  G. 
Vann,  referee. 

Argued  before  COCHRANE,  P.  J.,  and  HENRY  T.  KELLOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Brainard  Tollcs, 
of  New  York  City,  of  counsel,  and  Richard  E.  Dwight,  of  New  York 
City,  on  the  brief),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (Wilbur  W,  Chambers,  of  Albany, 
of  counsel,  and  Edwards  P.  Ward,  of  Geneseo,  on  the  brief),  for  the 
State, 

VAN  KIRfC,  J.  For  convenience,  and  because  the  interests  of 
neither  party  will  be  prejudiced  thereby,  we  will  consider  the  two 
cases  together.  When  necessary  to  distinguish  one  from  the  other, 
we  will  call  the  first  the  company's  claim  or  case,  and  the  second  the 
receiver's  claim  or  case.  The  two  claims  are  substantially  identical, 
arising  under  the  same  contract  and  presenting  the  same  items.  Most 
of  the  items  of  the  claims  are  based  upon  alleged  breaches  of  the  con- 
tract on  the  part  of  the  state.  The  principal  defense  is  that  the  com- 
pany broke  its  contract  when  it  refused  to  continue  performance  un- 
der alteration  No.  7,  and  whether  or  not  the  company  did  so  break  its 
contract  is  the  chief  question  in  each  case. 

Chapter  147  of  the  Laws  of  1903  provided  for  the  borrowing  of 
$101,000j[XX)  by  the  state  to  construct  the  Barge  Canal;  also  that  all 
work  done  upon  the  canal  shall  be  done  by  written  contract  execut- 
ed as  required  by  law.  The  Barge  Canal  was  a  project  of  great  mag- 
nitude; it  was  understood  that  all  of  the  necessary  provisions  in  the 
plans  and  specifications  for  such  an  undertaking  could  not  be  fore- 
seen, and  that  in  all  likelihood  changes  and  additions  might  be  re- 
quired as  the  work  progressed  and  as  the  prism  of  the  canal  was 
opened.    This  provision  was  accordingly  inserted  in  the  contract : 

••(7)  It  is  mutuaUy  agreed  that  the  state  reserves  the  right,  until  the  final 
completion  and  acceptance  of  the  work,  to  make  such  additions  to  or  changes 
ffi  the  plans  and  specifications  covering  the  work  as  may  be  necessary,  and 
the  contract  shall  not  be  Invalidated  thereby,  and  no  claim  shall  be  made  by 
the  c<mtractor  for  any  loss  of  profits  because  of  any  such  change,  or  by  rea- 
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ison  of  any  variation  between  the  quantities  of  tbe  approximate  estimate  and 
the  quantities  of  the  work  as  done." 

[1]  The  statute  provided  limitations  and  requirements  which  must 
be  observed  in  the  expenditure  of  the  public  funds  borrowed,  and 
the  terms  of  the  statute  and  of  the  contracts  entered  into  thereunder 
may  not  be  disregarded.  Bdmar  Contracting  Co.  v.  State,  233  N. 
Y.  189,  194,  135  N.  E.  240.  The  only  question  presented  by  the  ap- 
peal in  the  company's  case  is  whether  the  Court  of  Claims  was  right 
in  holding  that  the  contractor  had  broken  the  contract  by  refusing  to 
comply  with  alteration  order  No,  7.  By  order  of  this  court  the  appel- 
lant was  permitted  to  amend  its  notice  of  appeal  in  such  manner  as 
to  limit  the  appeal  to  this  question.  It  has  printed  in  the  record  such 
parts  of  the  evidence  as  bear  upon  this  question  and  has  eliminated 
all  other  evidence,  presenting  a  record  similar  to  a  bill  of  exceptions. 
The  exceptions  taken  to  the  findings  of  the  Court  of  Claims  present 
this  one  question  and  the  appellant  argues  no  other  question. 

When  alteration  order  No.  7  was  made  the  contractor  had  per- 
formed about  70  per  cent,  of  the  work  under  the  contract.  Six  im- 
portant alterations  had  been  made,  assented  to  by  the  contractor,  and 
performed  under  the  plans  and  specifications  as  so  altered.  In  the 
spring  of  1908  the  state  considered  it  necessary  to  make  alteration 
No.  7.  There  were  conferences  and  communications  between  the 
representatives  of  the  state  and  the  company,  extending  into  the  spring 
of  1909,  concerning  prices  for  the  work  under  the  proposed  altera- 
tion. These  prices  were  not  agreed  upon  and  alteration  order  No.  7 
was  duly  made  in  accordance  with  the  requirements  of  the  statute  and 
the  contract  and  served  upon  the  contractor. 

The  record  in  the  company's  case  shows  that  the  gfround  of  refusal 
was  that  the  proposed  changes  were  so  radical  as  to  be  substantially 
the  substitution  of  a  new  contract  and  beyond  the  right  of  the  state 
to  require  the  contractor  to  perform.  On  April  23,  1909,  the  con- 
tractor wrote  to  the  state  engineer,  acknowledging  receipt  of  the  plans 
for  the  alteration,  and  saying: 

*'The  work  covered  by  this  alteration  is  a  complete  and  radical  change 
from  the  original  plans  and  contract,  not  only  aa  to  cost  to  ns,  but  as  to  char- 
acter of  plant  required.  ♦  •  •  We  must  deny  the  right  of  the  state  to 
make  such  radical  changes  at  our  expense.'* 

On  April  24th  the  special  deputy  state  engineer  replied: 

"The  alteration  order  (No.  7)  states,  among  other  things,  that  •yon  are 
hereby  ordered  and  directed  to  progress  the  work  in  compliance  with  the 
changes  in  said  plans  and  specifications  which  are  made  a  part  hereof* " 

— and  asking  that  the  contractor  reply  at  his  earliest  convenience 
whether  he  intended  to  complete  the  work  under  this  order.  On 
April  27th  the  contractor  replied : 

'^We  have  had  the  opinion  of  the  best  legal  and  engineering  ,talent  avail- 
able on  this  subject,  and  they  advise  us  that  this  change  is  such  a  radical  one 
as  to  be  substantially  tbe  substitution  of  a  new  contract  in  place  of  our  orig- 
inal contract.  We  were  willing  to,  but  were  not  permitted  to,  proceed  with 
the  original  contract,  and  we  regard  ourselves  released  from. all  obligatioiis 
under  said  contract,  and  we  shall  look  to  the  state  for  damages  for  the 
breach." 
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On  May  6,  1909,  the  state  engineer  wrote  in  reply : 

^'I  take  It  from  your  letter  that  you  decline  to  proceed  witb  the  execution 
of  your  contract,  and  shall  therefore  take  the  steps  prescribed  by  chapter  147, 
Laws  of  1908,  and  make  the  proper  certificate  to  the  canal  hoard  at  its  meet- 
ing to  he  held  next  week." 

On  May  10th  the  company  replied: 

^Answering  yoors  of  tlie  etb  inst,  bavQ  to  say,  as  regards  proceeding  with 
the  execution  of  our  contract,  you  will  please  observe  from  the  records  of 
your  special  deputy  that  we  were  ordered  not  to  proceed  with  our  original 
contract  nearly  a  year  ago.  Since  that  time  the  state  has  attempted  to  make 
a  complete  and  radical  change  in  the  work  to  be  done,  whixdi  we  decline  to 
recognise  as  binding  on  us.  We  are  ready  to  proceed  with  our  original  con- 
tract, if  permitted  to  do  so." 

On  May  14th  the  superintendent  of  public  works  wrote  to  the  com- 
pany, informing  it  that  its  contract  had  been  formally  canceled  by 
the  canal  board,  and  giving  notice  that,  in  accordance  with  the  terms 
of  the  contract  and  with  the  provisions  of  the  statute,  the  work  to  be 
done  tmder  the  contract  will  be  advertised,  and  upon  receipt  of  prop- 
er bid  from  a  responsible  party  the  work  placed  under  contract. 
There  was  no  further  correspondence  between  the  parties.  Under 
date  of  August  24,  1909,  the  company  presented  to  the  state  its  notice 
of  intention  to  file  a  claim,  containing  this : 

"On  or  about  the  14th  day  of  April,  1909,  the  state,  through  the  canal  board, 
the  superintendent  of  public  works,  and  the  state  engineer,  determined  to 
make  a  radical  change  in  the  plans  and  specifications  for  the  work  remaining 
to.  bo  done  under  said  contract,  thereby  departing  radically  from  the  general 
character  and  type  of  the  work  as  originally  contemplated  and  made  the  basis 
of  said  contract  No.  2.  The  claimant  declined  to  recognize  said  proposed  radi- 
cal alterations  of  the  plans  and  specifications  as  binding  upon  it,  and  there- 
upon, on  or  about  the  IBth  day  of  May,  1909,  the  canal  board,  because  of 
aoch  refusal  and  for  no  other  cause,  canceled  said  contract" 

Thereafter  the  company  filed  its  claim,  and  on  December  7,  1909, 
an  amended  statement  of  claim,  containing  the  following: 

"On  or  about  the  14th  day  of  April,  1909,  the  state,  acting  by  and  through 
the  canal  board,  the  superintendent  of  public  works,  and  the  state  engineer, 
determined  to  make  a  radical  change  in  the  plans  and  speelfleations  for  the 
work  remaining  to  be  done  under  said  contract  In  many  particalars,  as,  for 
example,  by  substituting  new  nraterials  for  the  walls  and  floors  of  the  canal 
over  a  great  part  of  the.  uncompleted  portion,  thereby  departing  radically 
from  the  general  charact^  and  type  of  the  work  as  originally  contemplated 
and  made  the  basis  of  said  contract  No.  2.  The  claimant,  while  willfeig  to 
proceed  under  the  plans  and  specifications  as  originally  made,  or  as  subse- 
quently altered  by  mutual  agreement,  or  under  any  reasonable  modiflcation 
thereof,  denied  the  power  of  the  state  to  require  the  performance,  undar  said 
contract,  of  woilc'  of  a  radically  different  character  from  that  contracted  for, 
and  declined  to  recogniae  said  proposed  radical  alteration  of  the  plans  and 
gpedfications  as  binding  upon  it.  Thereupon,  on  or  about  the  13th  day  of 
May,  1909,  the  canal  board,  because  of  such  refusal  and  for  no  other  cause, 
canceled  said  contract,  and  the  state  from  that  time  has  refused  and  still 
refuses  to  allow  the  daimant  to  proceed  with  said  contract" 

After  the  letter  of  April  23d  from  the  company  to  the  state  en- 
gineer, there  i^  no  mention  on  the  part  of  the  company  of  the  prices 
to  be  paid  and  no  complaint  based  upon  that  grounds  In  the  sub- 
sequent letters,  in  the  notice  of  intention  to  file  a  claim,,  in  the  claim 
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and  the  amended  claim,  the  company  took  the  position  that  the  altera- 
tions required  such  a  radical  change  that  the  state  was  not  authorized 
to  require  the  contractor  to  perform,  and  this  was  the  position  to 
which  the  state  must  make  reply. 

[2]  Alteration  No.  7  provided  for  a  change  in  the  plans  for  an 
extension  of  the  walls  of  the  prism  at  the  Champlain  Canal  crossing, 
for  substituting  a  concrete  linmg  for  the  puddle  lining  in  the  bottom 
of  the  canal,  and  concrete  retaining  walls  for  pile  docking  on  the 
sides  of  the  canal,  for  eliminating  puddle  lining  in  certain  places,  for 
raising  the  grade  of  the  by-pass  channel  around  lock  No.  3,  and  for 
changing  the  specifications  for  crushed  stone  to  be  used  -in  concrete. 
The  reasons  for  each  change  were  recited  in  the  order.  These  pro- 
posed changes,  we  think,  were,  each  of  them,  within  the  reasonable 
terms  of  the  contract,  were  nothing  else  than  ''additions  to  or  changes 
in  the  plans  and  specifications,"  and  were  properly  deemed  to  be  nec- 
essary to  carry  out  the  intent  and  purpose  of  the  state  as  expressed 
in  the  Barge  Canal  Act  By  necessary  changes  are  meant  such  chang- 
es as  are  reasonably  required  in  the  judgment  of  competent  men  to 
accomplish  lastingly  the  piupose  of  the  act.  The  stipulation  does  not 
permit  the  state  capriciously  or  arbitrarily  to  make  alterations;  nor 
does  it  permit  the  contractor,  because  of  a  narrow  construction  of 
the  word  "necessary,"  to  refuse  to  perform.  The  word  "necessary" 
does  not  limit  the  privilege  of  the  state  to  making  those  changes  widi- 
out  which  the  canal  could  not  possibly  be  constructed.  No  element 
lof  the  alterations  was  a  radical,  fundamental  change,  beyond  the  pow- 
er of  the  state  to  require  imder  the  law  and  the  stipulations  of  the 
contract.  See  Kinser  Const.  Co.  v.  State,  204  N.  Y.  391,  392,  394, 
97  N.  E.  871.  Some  of  the  prior  alterations  were  of  a  character 
which  could  be  fairly  considered  more  radical  departures  from  the 
contract  and  plans  and  specifications  than  the  changes  made  in  altera- 
tion No.  7. 

[3]  The  appellant,  however,  now  takes  the  position  in  its  excep- 
tions and  notice  of  appeal  that  it  refused  to  perform  because  the 
c<Hnpensation  named  in  the  order  was  inadequate.  This  is  a  wide 
departure  from  the  statement  in  its  claim  filed,  but  deserves  considera- 
tion.   In  the  alteration  order  is  the  following: 

''The  prices  to  be  iMdd  by  the  state  and  received  by  you  as  full  compensa- 
tion for  all  items  of  work  done  and  material  used  under  this  order  are  the 
same  per  unit  of  measure  as  the  ones  already  fixed  by  this  contract" 

The  liability  of  the  state  depends  absolutely  upon  the  written  con- 
tract. Without  a  written  contract  there  could  arise  no  liability.  With 
the  written  contract  there  can  arise  a  liability  for  damages  when  the 
contractor  has  performed  according  to  its  terms,  but  the  state  has 
not  performed,  and  then  only.  This  contract  was  carefully  drawn  in 
strict  compliance  with  the  statute.  It  is  the  standard  and  measure 
of  liability  on  the  part  of  the  state  to  the  claimant  The  parties  con- 
tracted that  the  state  could  make  such  changes  and  additions  in  the 
plans  and  specifications  as  may  be  necessary,  and  the  contract  shall 
not  be  invalidated  thereby.  The  representatives  of  the  state  are  not 
given  the  power,  or  right  to  fix  the  prices  for  such  additions  or  al- 
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terations.  It  is  not  provided  that  the  parties  in  such  case  shall  agree 
on  prices^  nor  that  the  alteration  shall  be  made  at  the  prices  named  in 
the  contract  for  similar  work.  If,  then,  the  parties  could  not  agree 
upon  prices,  was  the  state  helfdess?  We  think  not.  It  had  the  right 
to  order  changes  or  additions;   the  contractor  must  obey  the  order. 

But,  since  the  state  officials  had  not  the  right  to  fix  the  prices,  the 
company  need  not  accept  the  prices  named  by  the  representatives  of 
the  state  in  the  order.  The  contractor  may  do  the  work,  but  may 
protest  the  prices.  The  order  is  not  a  contract.  The  state  having 
ordered  the  work,  and  the  price  not  havin?  been  agreed  on,  it  must 
pay  the  fair  value  of  the  work  when  performed,  as  any  other  em- 
ployer under  like  circumstances  must  The  company  has  contracted 
to  perform  the  additions  or  alterations  ordered;  and,  when  it  so  does, 
it  may  collect  the  fair,  reasonable  value  for  its  work  and  materials, 
as  may  any  other  employee  who  has  done  work  without  the  price  for 
the  services  being  agreed  upon.  It  would  be  entirely  unjust  that,  four 
years  after  the  contract  was  made,  and  under  changed  costs  and  con* 
ditions,  the  company  should  be  limited  to  the  earlier  bid  prices.  If 
the  company  had  performed  under  the  order  as  it  was  obliged  to,  it 
would  not  follow  that  the  company  had  assented  to  the  prices  which 
it  had  protested,  and  which  the  representatives  of  the  state  wete  not 
autlK>rized  to  insert  in  the  order.  If,  dien,  it  be  assumed  that  the 
company  refused  to  perform  on  account  of  prices,  we  think  it  broke 
its  contract.  Foundation  Co.  v.  State  of  New  York,  233  N.  Y.  177. 
188,  135  N.  E.  236. 

We  conclude  that  the  one  ground  on  which  the  appeal  in  the  com- 
pan/s  case  rests  is  tintenable,  and  proceed  to  the  appeal  in  the  re* 
ceiver's  case. 

[4,  5]  The  decision  that  the  company  broke  its  contract  disposes 
of  all  tfiose  items  which  were  disallowed  by  the  referee,  except  item 
No.  12.  These  items  consist  of  claims  for  damages  alleged  to  be  due 
to  delays  occasioned  by,  and  interference  with  the  work  by,  the  state ; 
that  is,  for  damages  for  breaches  of  the  contract  by  the  state,  This 
is  the  plain,  unequivocal  charge  in  the  statement  of  the  claim  for 
these  items.  When  tixese  breaches  occurred,  the  contractor  did  not 
refuse  to  perform,  nor  did  it  choose  to  consider  itself  discharged 
thereby  from  its  obligations;  but  it  continued  its  work,  completed 
the  alterations,  and  the  state  paid  for  all  work  done  by  it  prior  to  its 
breach  of  the  contract.  The  right  to  recover  for  these  items  of  dam- 
age depends  upon  the  contract  and  that  the  state  had  violated  it.  By 
the  breach  of  the  contract  on  the  part  of  the  contractor  it  forfeited 
its  right  to  recover  such  damages.  Fox  v.  Davidson,  36  App.  Div. 
159,  55  N.  Y.  Supp.  524;  Matter  of  Semper  v.  DuflFey,  227  N.  Y. 
151,  124  N.  E.  743;  Jacob  &  Youngs  v.  Kent,  230  N.  Y.  239,  129  N. 
E.  889.  If  one  party  has  breached  its  contract  in  a  substantial  meas- 
ure, the  injured  party  need  not  regard  it  as  a  discharge ;  he  may  con- 
tinue to  perform  and  reserve  his  right  to  recover  the  damage  he  has 
suffered  by  the  breach,  but  in  such  course  he  keeps  the  contract  alive 
for  both  parties;  and,  in  order  to  recover  later  for  such  breach,  he 
must  perform  in  all  essential  respects  upon  his  part.    Becker  v.  Seg- 
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gie,  139  App.  Div.  463,  124  N.  Y.  Supp.  116;  18  C  J.  589,  §  6Q2; 
Id.  655,  §  729.  All  those  items,  therefore,  recovery  for  which  de- 
pends upon  performance,  are  properly  rejected* 

Item  No.  12  was  properly  disallowed  on  the  ground  that  there  had 
been  a  final  account  covering  the  item  approved  by  the  canal  board 
and  receipted  for  by  the  contractor.  The  referee  has  allowed  items 
Nos.  1,  9,  10,  and  19.  We  find  no  reason  for  comment  as  to  items 
9,  10,  and  19.  They  are  claims  for  extra  work;  and,  for  the  rea- 
sons given  by  the  distinguished  jurist,  the  referee  beretn,  we  approve 
his  conclusions. 

[8]  Item  No.  1  is  to  recover  the  10  per  cent,  retained  by  the  state 
as  security  out  of  the  funds  due  the  contractor  for  completed  work 
on  monthly  estimates  under  the  terms  of  the  contract.  The  state  does 
not  contest  this  item.  It  admits  the  money  has  been  earned  by  and 
belongs  to  the  company,  subject  only  to  sudi  counterclaim  as  the  state 
may  have  against  the  contractor.  The  state's  counterclaim  is  for  that 
»part  of  the  cost  of  completing  the  work  after  the  cancellation  of  the 
contract  in  excess  of  the  cost  that  would  have  been  incurred  had  the 
contractor  completed  at  the  unit  prices.  We  have  held  that  the  unit 
prices  are  not  applicable,  and  that  the  compensation  for  the  work 
under  alteration  order  No.  7  should  be  the  fair  and  reasonable  value 
of  the  work.  There  is  no  proof  that  the  cost  under  the  contract  as 
relet  was  not  the  fair  and  reasonable  value  of  the  work.  We  think 
the  fair  inference  is  to  the  contrary.  We  therefore  approve  tiie  al- 
lowance of  item  No.  1,  and  the  disallowance  of  the  state's  counter- 
claim. The  cancellation  of  the  state's  contract  was  accomplished  in 
compliance  with  the  terms  of  the  contract  and  Barge  Canal  Act  (Laws 
1903,  c.  147)  §  7,  as  amended  by  Laws  1909,  c.  267 ;  but.  if  we  are  ri^^ 
in  our  conclusion  that  the  company  broke  its  contract  when  it  refused 
to  perform  under  alteration  order  No.  7,  there  is  no  occasion  for  con- 
sidering the  effect  of  the  cancellation. 

[7]  We  do  not  think  there  is  merit  in  the  claim  of  the  appellant 
that  the  time  for  completion  of  the  contract  as  extended  had  expired 
before  the  alteration  order  was  made.  It  was  recognized  by  both  par- 
ties that  the  work  had  not  been  completed.  Neither  party  objected 
that  the  time  had  expired,  and  neither  party  had  sought  to  terminate 
the  contract  or  its  obligations  under  the  contract  because  of  the  ex- 
piration of  the  time.  Indeed,  in  its  last  communication  to  the  state, 
May  10,  1909,  the  company  says : 

"We  are  ready  to  proceed  with  our  original  contract,  If  permitted  to  do  so." 

The  judgment  in  each  case  should  therefore  be  affirmed,  with  costs. 
All  concur,  except  KILEY,  J.,  dissenting,  and  HENRY  T.  KEI/- 
LOGG,  J.,  not  voting. 
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(If  i  V.T.8.) 

(202  App.  DlT.  105) 

CU^YTOM  vt  «l.  V.  KINGSTON. 

(Supreme  Ck>nrt,  Appellate  DlTlslon,  First  Department.    J^nly  ^4,  1922.) 

1.  Exftoatora  ani  adailalatrators  ^S9f38(6)— Exaootor  act  en  powered  te  pott- 

pone  sale  of  realty  te  tegaciee  beyond  reasenable  time. 

Under  a  win  devlains  the  residue  of  testatrix's  estate  to  ber  Irasband, 
with  the  realty  subject  to  payment  of  legaeies,  and  appointing  bim  aa 
executor,  witb  power  to  sell  and  convey  the  realty  at  auch  timea  aa  be 
deemed  moat  advantageous,  it  was  not  t^statriz^a  intent  thau  he  abonld 
sell  the  property  and  pay  the  legacies  only  when  he  saw  fit,  theogb  he 
might  wait  a  reasonable  time  before  exercising  the  power ;  the  legaclea 
being  a  prior  lien  to  any  devise  to  him. 

2.  WilU  «s>734(2)-*Legaoy  draws  Interest  after  one  ysar  from  ts^utirg  letters. 

Generally  a  legacy  drawa  interest' after  one  year  from  lasuing  lettera 
testamentary,  unless  there  is  something  in  the  will  indicating  a  contrary 
intent,  whether  the  estate  has  been  fruitful  or  unproductive. 
8.  Appeal  and  error  ^s»ll76(l)-«»Where  facta  are  before  court,  and  questloa 
ftavolveil  is  one  of  law,  iadgment  will  be  directed. 

Where  all  the  facta  avallaUe  are  before  the  court  on  appeal,  and  the 
queation  involved  is  one  of  law,  lodgment  will  be  directed. 

4.  Sabrogatloa  <c9l9— Oavtaaa  af  aiorto«Ood  realty  sold  to  pay  legaolet  tubro- 

gated  te  martgagaa't  rfghta  to  extsat  of  payaiaata  oa  mortgage. 

The  devisee  of  mortgaged  realty  sold  to  pay  legacies  wUl  be  subrogated 
to  mortgagee'a  fights  to  tte  extent  ct  the  amount  paid  by  him  on  the 
mortgage. 

5.  Exoentors  aad  admlalatraters  ig <0I— Costs  la  suit  to  oompal  sale  of  realty 

to  pay  legacies  allowed  plalatiffs,  te  bo  paid  oaly  out  of  proaeeds  of  sale. 

Costs  and  disbursements  of  the  trial  of  suit  to  compel  the  sale  of  realty 
to  pay  legacies,  and  of  devisee's  appeal  from  the  judgment,  will  be  al- 
lowed plalntiflli,  to  he  paid  only  out  of  the  proceeds  of  the  sale. 

Appeal  from  Special  Term  for  Trials,  Bronx  Counhr. 

Action  by  Edward  Clayton  and  others  against  John  Kingston,  in* 
dividual!^  and  as  executor  of  the  will  of  Mary  A.  Kingston,  deoeased. 
From  a  judgment  (115  Misc.  Rep.  631,  189  N.  Y.  Supp.  245),.  dismiss- 
ing the  complamt  and  canceling  a  notice  of  pendency  of  action,  plain- 
tiffs appeal    Reversed  and  rendered. 

Sec,  also  (Sur.)  182  N.  Y.  Supp.  528. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Richmond  J.  Reese,  of  New  York  City,  for  appellants 
David  Ashworfli,  of  Tarrytown,  for  respondent 

DOWLING,  T.  Mary  A.  Kingston  died  in  the  dty  of  New  York 
on  March  30,  1914,  leaving  a  last  will  and  testament,  which  was  duly 
admitted  to  probate  in  the  Surrogate's  Court  of  Bronx  Cotmty,  and 
wherein  letters  testamentary  were  issued  to  defendant  John  Kingston, 
her  husband,  on  July  25,  1914.  She  left  her  surviving  her  husband,  a 
nephew,  and  two  nieces,  all  of  full  age.  She  died  seized  of  ceirtain 
premises,  situated  in  the  borough  of  Bronx,  dty  of  New  York,  known 
as  Nos.  572  and  574  East  168th  street  and  1210  and  1212  Pulton  tave- 
nue.    By  her  will,  which  bears  date  March  15,  1914,  after  directing  the 
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payment  of  faer  debts,  funeral  expenses,  and  the  expenses  of  the  ad- 
ministration of  her  estate,  as  soon  after  her  decease  as  practicable,  she 
bequeathed  the  sum  of  $1,000  each  to  her  nephew,  Edward  Clayton, 
and  her  nieces,  Catherine  Monks  and  Jennie  Monks,  and  provided : 

"I  do  hereby  charge  the  payment  of  the  above  legacies  bequeathed  by  the 
above  clause  of  this  my  last  will  and  testament,  upon  any  and  all  real  es- 
tate which  may  be  owned  by  me  at  the  time  of  my  death,  and  whidi  real 
estate  is  hereinafter  devised  to  my  husband  John  Kingston. 

"Third. .  All  the  rest,  residue  and  remainder  of  my  estate^  both  real  and 
personal,  wheresoever  situated,  which  at  the  time  of  my  death  shall  belong 
to  me»  or  be  subject  to  my  disposal  by  will,  I  give,  devise  and  bequeath  to  my 
husband  John  Kingston,  absolutely  and  in  fee  simple ;  the  real  estate,  how- 
ever, so  devised  to  him,  shall  be  subject  to  the  paymlsnt  of  the  legacies  be- 
queathed by  the  second  paragraph  of  this  my  last  will  and  testament. 

''Fourth.  I  hereby  nominate,  constitute  and  appoint  my  husband  John  King- 
ston and  John  A.  McEveety,  to  be  the  executors  of  this  my  last  will  and 
testament,  and  I  direct  that  they  or  either  of  them  shall  not  be  required  to 
give  any  bonds  or  security  for  the  faithful  performance  of  their  or  his 
duties  as  executors  of  this  my  last  win  and  testament ;  and  I  hereby  author- 
ize and  empower  them,  or  the  survivor  of  them,  to  sell  either  at  public  or 
private  sale,  and  at  such  times  and  In  sudi  manner,  and  upon  such  terms 
and  conditions,  as  they  or  he  may  deem  most  advantageous  for  the  best  in- 
terests of  my  estate,  the  whole  of  any  part  of  the  real  estate  of  whidti  I  may 
die  seized  of,  or  which  I  may  have  any  interest  in,  and  to  eoEiecute  and  de- 
liver any  and  all  conveyances,  deeds  or  other  instruments  that  may  be  nec- 
essary or  proper  to  transfer  said  property." 

Although  the  executor  has  taken  possession  of  the  real  estate  in  ques- 
tion, he  has  never  paid  any  of  the  legacies  charged  thereon,  save 
amounts  aggregating  $335  to  Jennie  Monks  on  account  of  her  legacy, 
nor  has  he  6ver  exercised  the  power  of  sale  given  him  by  the  will. 

The  premises  in  question  were  subject  to  mortgages  aggregating  $14,- 
000,  and  the  equity  therein  was  fixed  at  $6,500  by  an  order  of  the  Sur- 
rogate's Court  of  Bronx  Goimty^  in  transfer  tax  proceedings,  confirm- 
ing the  report  of  the  transfer  tax  appraiser  dated  October  1,  1914.  A 
payment  of  $2,000  has  been  made  on  account  of  one  of  the  mortgages. 
An  expert  witness  called  by  plaintiffs  testified  that  the  value  of  the 
property  in  January,  1921,  was  $26,000,  and  that  a  sale  of  the  property 
at  market  prices  at  the  time  of  the  trial  (March,  1921)  was  desirable. 
An  expert  called  by  defendant  testified  that  the  value  of  the  property 
as  a  whole  was  $22,300;  it  might  bring  about  $25,000,  but  that  it  would 
not  be  a  good  time  to  sell  the  property  "just  now,"  though  he  admitted 
it  would  be  hard  to  tell  when  it  should  be  sold. 

The  accounting  of  the  executor,  made  in  November,  1917,  shows  no 
personalty  belonging  to  the  estate,  and  also  shows  that  he  claimed  to 
have  advanced  over  $800  to  pay  debts  thereof,  funeral  expenses,  and 
expenses  of  administration. 

[1  ]  The  defendant  at  the  time  of  the  trial  was  82  years  of  age.  It 
is  his  opntention  that  it  was  the  intent  of  his  wife  that  he  should  en- 
joy this  real  estate  and  the  rents  therefrom  to- support  him  in  his  old  age, 
and  that  he  was  to  sell  the  property  only  when  he  saw  fit ;  in  short,  that 
the  will  was  intended  soldy  for  his  benefit,  aijid  that  the  legacies  were 
to  be  paid  only  when  he  saw  fit  to  do  so,  if  at  all. 

The  will  is  not  capable  of  this  construction.    The  legacies  are  he- 
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queathed  absolutely,  and  are  charged  upon  the  real  estate  for  greater 
security,  and  are  a  prior  Hen  to  any  devise  to  the  husband.  The  power 
of  sale  is  given  to  the  executor,  that  the  property  may  be  sold  expedi- 
tiously and  economically,  among  other  things,  that  die  legacies  may  be 
paid.  The  executor  may  wait  a  reasonable  time  before  he  can  be  called 
upon  to  exercise  the  power,  but  that  time  is  to  be  delennined  by  the 
circumstances  of  the  case,  and  not  by  his  caprice  or  conclusion  as  to 
what  the  testatrix  intended  to  accomplish,  nor  by  any  arbitrary  deter- 
mination to  postpone  indefinitely  its  execution  and  payment  of  the 
l^;acies. 

In  view^of  the  age  of  the  defendant,  we  accept  as  reasonaUe  the  sug- 
gestion that  he  be  given  further  time  of  a  year  within  which  to  effect 
a  sale  of  the  property;  but  plaintiffs  are  entitled  to  a  judgment  at 
(Mice,  declaring  that  the  l^:acies,  so  far  as  unpaid,  are  a  lieri  upon  the 
property.  The  record  discloses  sufficient  reason  irtxy  this  decree  shonld 
be  entered  at  once. 

The  learned  trial  court  has  made  contradictory  findings  as  to  the 
amount  of  the  advances  to  Monks  on  account  of  her  legacy.  It  seems 
to  us  that  the  proper  amount,  as  upon  the  proof,  is  $335.  Further,  we 
are  not  assuming  to  pass  upon  the  rights  of  Mrs.  Lillian  Kingston,  if 
any,  as  she  is  not  a  party  to  this  action,  and  cannot  be  botmd  by  the 
judgment  thereon,  in  so  far  as  the  validity  of  the  mortgage  givc^  to 
hei*  by  defendant  is  concerned. 

[2]  The  general  rule  is  that  a  legacy  dra^ws  interest  at  the  legal  rate 
after  one  year  from  the  issuing  of  letters  testamentary,  unless  fiiere  is 
something  in  the  will  to  indicate  a  contrary  intent,  and  this  whether  the 
estate  has  been  fruitful  or  unproductive.  Matter  of  Erving's  Estate, 
103  App.  Div.  500,  92  N.  Y,  Supp,  1109;  Lawrence  v.  Littlefield,  215 
N.  Y.  561, 109  N.  E.  611. 

[8]  As  all  the  facts  available  are  concededly  before  this  court,  and 
the  question  involved  is  one  of  law,  judgment  should  be  directed  in  fa- 
vor of  plaintiffs,  as  follows : 

(1)  That  the  legacies  in  question,  so  far  as  unpaid,  be  declared  to  be 
a  Ken  upon  the  real  property  of  the  testatrix,  as  of  the  date  of  July 
25,  1914,  to  bear  interest  frofti  July  25,  1915,  the  total  amount  thereof 
to  become  due  and  payable  when  the  property  shall  be  sold,  and  the 
proceeds  received,  or  sooner  upon  the  death  of  the  defendant 

(2)  That  the  defendant  shall  have  one  year  from  the  date  of  the  en- 
try of  judgment  within  which  to  execute  the  power  of  sale  contained 
in  the  will  and  sell  the  property  in  question,  and,  if  he  fails  so  to  do,  the 
plaintiffs  may  have  leave  to  tlxereafter  apply  at  the  foot  of  the  decree 
for  an  order  appointing  a  referee  to  sell  the  same. 

[4]  (3)  The  defendant  is  to  be  subrogated  to  the  rights  of  the  first 
mortgagee  to  the  extent  of  the  $2,229  which  plaintiffs  concede  is  the 
correct  amount  paid  thereunder;  but  whether  such  subrogation  inures 
to  the  benefit  of  defendant  personally,  or  is  held  by  him  in  trust  for 
Mrs.  Lillian  Kingston,  is  not  now  determined.  She  not  being  a  party 
to  this  action,  and  defendant  having;  undertaken  to  give  her  a  mortgage 
on  the  real  estate  for  $4,600,  including  the  $2,000  principal,  paid  to  re- 
duce the  first  mortgage. 
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[i]  (4)  Costs  and  disbursements  <>£  the  trial  and  of  tfie  appeal  are 
allowed  to  plaintiffs,  to  be  paid  only  out  of  tb^  proceeds  of  sale  of  tbe 
real  estate. 

Findings  of  fact  and  conclusionS/of  law  may  be  submitted  in  accord- 
ance with  this  opinion. 

Judgment  reversed  and  judgment  ordered  for  plaintiffs  as  stated  in 
(pinion,  with  costs  of  trial  and  of  the  appeal  to  plaintiffs  to  be  paid 
only  out  of  proceeds  of  sale  of  the  real  estate*  Settle  order  on  notice. 
All  concur. 


KELLOGG  et  «l.  V.  FREELAND. 

(Supreme  Court,  Erie  County.    September  7,  1922.) 

f.  Pleading  <c9i26-^N«gative  pregnant  tttiially  aritu  wboro  answer  denies  In- 
naterlal  allegations  of  oomplalnL 

A  negative  pregnant  nerually  arises  where  the  answer  denies  immaterial 
allegations  of  the  complaint  which  relate  to  time  and  ];flaoe  meiely. 

2,  Pleading  «=»  1 2&— Answer  In  notion  for  servioos  denying  vainn  oialmed  er 
agreement  to  pay,  a  negative  pregnant. 

Where  plaintiffs'  complaint  alleged  that  they  performed  legal  services 
for  defendant  of  the  value  and  agreed  price  of  $250,  that  only  $30  had 
been  paid,  and  that  the  parties  came  to  an  aocounting,  in  which  It 
was  agreed  that  defendant  owed  $220,  defendant's  answer,  densyios  that 
the  services  were  of  the  value  stated,  or  fi^at  she  agreed  to  pay  that  siun, 
or  that  idle  owed  the  «um  stated,  was  i&ot  faulty  aa  containing  a  negative 
pregnant 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Dorsey  W.  Kellogg  and  another  against  Cedle  Preeland 
From  an  order  of  the  City  Court,  denying  plaintiflFs'  motion  for  ja<^- 
i^ient  on  the  pleadings,  plaintiffs  appeal.  Order  afErmed,  and  case 
remanded. 

Moses  J.  Bryman,  of  Buffalo,  for  Appellants, 
Charles  J.  Kennedy,  of  Buffalo,  for  respondent 

CROSBY,  J.  This  is  an  appeal  from  a  decision  of  the  City  Court 
of  Btuffalo.  The  plaintiffs  set  up  as  a  cause  of  action  in  their  com- 
plaint substantially  the  following  facts :  First,  that  the  plaintiffs  are 
duly  licensed  attorneys  at  law;  second,  that  between  the  1st  day  of 
March,  1921,  and  the  15th  day  of  December,  1921,  the  plaintiffs  per- 
formed legal  services  for  the  defendant  of  the  value  and  agreed  price 
of  $250;,  third,  that  no  part  of  the  same  has  been  paid,  except  $30. 
The  plaintiffs  then  set  up  a  second  cause  of  action  in  their  complaint, 
founded  upon  an  account  stated,  alleging  that  on  or  about  January  7, 
1922,'  the  plaintiffs  and  defendant  came  to  an  accounting  as  a  result 
of  which  it  was  found  and  agreed  thatf  the  defendant  owed  the  plain- 
tiffs $220,  and  the  plaintiffs  demand  judgment  for  $220, 

The  answer  of  the  defendant  is  substantially  as  follows :  First,  ad- 
mits that  the  plaintiffs  are  attorneys  at  law;  second,  admits  that  the 
plaintiffs  petformed  some  legal  services  for  her;  third,  admits  that 
she  paid  them  $30  to  apply  upon  said  services ;   fourth,  denies  that 
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Ac  kgal  services  were  of  the  value  and  agreed  price  of  $250,  or  that 
ishe  promised  and  agreed  to  pay  that  sutn  therefor;  fifth,  denies  her 
indebtedness  to  the  plaintiffs  in  the  sum  of  $220;  sixth,  denies  the 
allegations  contained  in  the  second  cause  of  action  in  plaintiffs'  com* 
plaint,  relating  to  the  account  stated. 

[1]  The  plaintiffs  in  said  City  Court  moved  for  judgment  on  the 
pleadings,  on  the  grounds  that  the  defendant's  answer  contained  no  de- 
nial raising  an  issue  to  be  tried ;  the  plaintiffs'  theory  being  that  the 
defendant's  answer  set  up  only  what  is  known  as  a  negative  pregnant. 
The  defect  known  as  negative  pregnant  usually  arises  where  the  an- 
swer denies  immaterial  allegations  of  the  complaint,  which  relate  to 
time  and  place  merely.  HaJl  &  Lyon  Furniture  Co.  v,  Torrey,  196 
App.  Div.  804,  188  N.  Y.  Supp.  486.  For  instance,  if  a*  plaintiff  al- 
leged that  on  a  certain  day  and  in  a  certain  place  he  entered  into  a 
contract  with  the  defendant,  and  the  defendant  in  his  answer  denies 
tfiat  he  entered  into  the  contract  set  forth  in  the  complaint  at  that  time 
and  in  that  place,  such  answer  is  held  to  contain  only  a  negative  preg- 
nant, and  is  treated  as  an  admission  of  the  material  part  of  the  com- 
plaint. 

[2]  The  plsdntiffs  herein  have  cited  numerous  authorities  to  sus- 
tain their  claim  that  defendant's  answer  herein  is  guilty  of  the  fault 
above  described,  but  a  reading  of  the  cases  cited  in  plaintiffs'  brief 
convinces  me  that  they  are  not  like  the  case  at  bar.  They  are  cases 
in  which  the  defendant  denied  only  the  conclusions  of  law  set  forth 
in  the  complaint.  The  answer  in  the  case  now  before  us  would  be 
faulty,  if  it  ccmtained  only  the  denial  set  forth  in  the  fifth  paragraph, 
where  the  defendant  denied  that  she  owes  the  plaintiffs  $220,  for  there 
she  only  denies  a  legal  conclusion;  but  in  the  fourth  paragraph  she  de- 
nies that  the  services  pf  the  plaintiffs  were  worth  $250,  Here  is  a  flat 
daiial  of  a  material  portion  of  plaintiff'sf  complaint,  and  one  which 
the  plaintiffs  would  have  to  prove  in  order  to  recover.  The  defendant 
is  not  bound  to  go  farther,  and  place  her  estimate  of  the  value  of  plain- 
tiffs' services  before  the  court.  She  cannot  truthfully  deny  that  the 
plaintiffs  performed  some  services,  but  she  ought  not  to  be  deprived 
of  the  privilege  of  putting  in  issue  the  value  of  those  services.  It 
seems  to  me  that  a  case  much  more  nearly  in  point  with  the  case  at  bar 
than  any  cited  in  the  brief  of  the  plaintiffs  is  the  case  of  Parker  v. 
Tillinghast,  1  N.  Y.  St  Rep.  296.  In  the  court's  opinion  in  that  case  it 
uses  this  language: 

''As  to  the  second  denial.  It  raises  the  Issue  as  to  the  value  of  the  materials 
tma  th^  work  rendered.  That  ts  *a  niatfeilel  alleication  1b  an  acttm^.for  its 
recovery*  and  may  fm)perly  be  madbthe  suhlect  of  tyreeise  denial'^— siting 
Gf^gory  v;  Wright,  11  Abb.  Prac.  417. 

•I  have  made  no  mention  so  far  of  the  fact  that  the  second  cause  of 
action  in  plalntiflFs*  complaint  is  squarely  denied  by  the  defendant's 
answer,  and  I  believe  that,  even  though  the  answer  to  the  first  c^use 
of  action  were  held  to  be  defective,  the  4'^nial  by  the  def enUaut  that 
there  was  an  account  stated  between  the  parties  would  be  sufficient  to 
entitle  the  defendant  to  go  to  trial.  The  defendant  is  not  bound  to 
know  which  cause  of  action  .the  plaintiff  is  going  to  att^mpfta  prove  on 
195N.Y.S.-M      , 
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trial.  The  plaintiffs  might  rely  entirely  upon  4e  second  cause  of 
action,  in  which  they  allege  that  the  parties  reached  a  settlement.  As 
is  said  in  the  case  of  Voris  v.  Schmaling,  185  App.  Div.  773,  173  Supp. 
424: 

'^It  is  well  settled  that  the  coart  bas  no  power  to  order  judgment  on  the 
pleadings  upon  part  of  the  answer  as  frivolous,  when  any  part  of  the  answer 
may  be  held  good" — citing  Strong  ▼.  Sproul,  53  N.  Y.  497,  and  Hunger  t. 
Shannon,  61  N.  Y.  260. 

Therefore  the  plaintiffs*  appeal  is  denied,  and  the  defendant  may 
have  an  order  affirming  the  decision  and  juc^ment  of  the  City  Court, 
denying  plaintiff sV  motion  for  judgment  on  Sie  pleadings,  with  costs, 
and  the  case  is  remanded  to  the  City  Court  of  Buffalo  for  trial  of  the 
issues  raised  by  the  defendant's. answer,  according:  to  the  rules  and 
practices  of  said  City  Court. 


(202  App.  Div.  570) 

HINKLEY  V.  STATE. 

(Supreme  Court,  Appelate  Division,  Third  Department.  July  6,  1922.) 

1.  Navlgablo  waters  ^=»3a— Riparian  owner's  rlgiit»  In  lllloil-ln  lands  detomiined 

as  of  time  siie  was  owner  of  uplands. 

The  property  rights  and  interests  of  a  riparian  owner  in  lands  filled  in 
below  high-water  mark  along  a  navigable  stream  must  be  determined  as 
of  the  time  she  was  the  owner  of  the  uplands*  though  she  deeded  the 
latter  to  a  city  pursuant  to  an  agreement  with  the  mayor  thereof  and 
ofRcers  of  the  state,  under  which  the  latter  should  appropriate  the  filled- 
in  lands  and  compensate  the  owner  therefor  in  an  amount  to  be  deter- 
mined by  the  Court  of  (Claims,  as  the  rights  of  neither  the  owner  nor  the 
state  should  be  prejudiced  by  acts  or  proceedings  und»  such  agreement 

2.  Navigable  waters  4&=»36(l)-^TItla  to  navigable  river  below  hlgb-water  mark  Is 

In  state. 

Since  the  Hudson  river  at  Poughkeepeie  is  a  public  navigable  stream, 
where  the  tide  ebbs  and  flows,  title  thereto  at  such  point  below  high-water 
mark  is  in  the  state  as  sovereign  in  trust  for  the  people,  with  tiie  right  to 
control  and  use  it  and  the  lands  thereunder  for  navigation  and  commerce 
when  the  occasion  arises. 

3.  Navigable  waters  ^=s>39 (3)— Riparian  owner  may  build  dock,  sub]eot  to  state's 

right  of  control  and  use  for  navigation  and  oommeroe. 

The  riparian  owner  of  land  along  a  navigable  stream  has  the  right  of 
access  thereto,  including  the  right  to  reach  navigable  water  for  cargo- 
carrying  boats,  for  which  purpose  he  may,  without  grant  or  permission 
from  the  state,  and  when  no  harbor  or  dock  line  is  fixed,  build  out  from 
the  lands  below  high-water  mark  a  dock  or  wharf,  subject  to  the  state's 
right  to  control  and  use  the  land  and  water  for  the  people^  to  promote 
or  improve  navigation  and  benefit  commerce. 

4.  Navigable  waters  «b9»39  (2)— Staters  right  to  oontrol  for  navigation  eaperlor 

to  riparian  •vnor's  right  In  land  below  Jilgh-water  uMirk. 

The  occupation  and  use  of  lands  and  waters  of  the  Hudsoo  river  for  a 
barge  canal  terminal  is  for  the  purpose  of  improving  the  navigation  of 
the  river  and  regulating  and  benefiting  commerce,  for  which  purposes  the 
state's  right  to  control  and  use  the  land  and  waters  of  the  river  is  su- 
perior to  the  rights  of  riparian  owners  in  lands  below  high-water  mark. 

5.  Adverse  possession  «=97(2)— Title  to  bed  of  navigable  river  oannot  be  ao- 

quired  by  riparian  owner  by  adverse  pottession. 

Since  the  state  holds  the  title  to  the  bed  of  a  navigable  river  as  sover- 
eign in  trust  for  the  people,  title  t)iereto  cannot  be  acquired  by  an  adja- 
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cent  owner  bj.  adverse  possessloD,  as  the  atate  eaanot  lose  Ite  aoverelgii 
riglits  by  acqaleeoence  or  laches. 
a.  Aiverte  poeaeMloa  <c9l3— Title  rests  oa  elain  uader  presumed  graat  aai  ao- 
qalesoeaoe  aad  laohes  by  owaer. 

Title  by  ad  versa  possession  mnat  reat  on  a  claim  of  titte  under  a  pre- 
aamed  giant,  and  on  acquiescence  and  laehea  by  the  owner,  and  to  insti- 
tnte  it  there  mnst  be  an  assertion  of  a  zleht,  so  aa  to  expose  the  party  to 
an  action,  nnleas  he  had  a  grant 

7.  Adverse  possesslea  «sa»7(2)-^Ne  title  by  adverse  peesessloa  byloag  use  ef 

wharf  on  land  Mew  hiah-water  mark. 

No  grant  of  land  below  high-water  mark  of  a  navigable  river  can  be 
presnmed  from  an  adjacent  owner's  long  exercise  of  her  riparian  right 
to  use  a  wharf  built  out  to  the  navigable  part  of  the  stream,  so  as  to  give 
rise  to  title  by  adverse  possession,  as,  by  exercising  such  right,  which  re- 
quires no  grant  by  the  state,  she  did  not  expose  herself  to  an  action  by 
the  latter. 

8.  Adverse  possession '^=s>4— Cannot  be  established  against  the  state  under  stat- 

ntes  of  llmltatloB  renouaolng  right  of  state  to  sue  to  ^eot  oooupant 

Under  Ck>de  Civ.  Proa  {  362,  and  Civil  Practice  Act,  |  31,  providing 
that  the  peojde  will  not  sue  for  or  with  respect  to  real  property  by  reason 
of  their  right  or  title  thereto,  unless  the  cause  of  action  accrued  within 
40  years  before  the  action  was  commenced,  title  by  adverse  possession 
cannot  be  acquired  against  the  state,  as  such  statutes  do  not  declare  titl^ 
but  merely  renounce  the  right  to  pue  to  eject  the  occupant 

9.  Adverse  possession  «3»7 (2)— Forty-year  statute  Inapplloable  to  staters  ap- 

propriation of  lands  below  blgh^water  mark. 

Civil  Practice  Act>  {  31,  and  Code  Civ.  Proc  |  362,  providing  that 
the  pe(H;>le  will  not  sne  for  or  with  respect  to  real  property  by  reason  of 
their  right  or  title  thereto,  unless  the  cause  of  action  accrued  within 
40  years  befcMre  the  action  was  commenced,  are  inapplicable  to  proceed- 
ings by  the  state,  asserting  its  paramount  sovereign  rights,  to  appropriate 
flUed-itt  lands  below  high-water  mark  of  a  navigable  stream,  even  if  such 
proceedings  were  equivalent  to  an  action  in  ejectment  and  the  riparian 
owner,  in  the  absence  of  a  grant  from  the  state,  cannot  claim  damages 
for  the  value  of  a  wharf  remoyed  by  it  to  improve  the  water  front  for 
navigation  purposes^  aa  no  cause  of  action  by  the  state  to  remove  or  take 
possession  of  the  land  or  wharf  arises  until  the  occasion  for  improving 
navigation  presents  itself  and  the  ownet  resists  the  state's  demand. 

10.  Navigable  waters  #s»37<l)-*-Apprapriation  of  land  below  Jilgh-watar  mark 
parsuant  to  agreement  as  ta  settlement  of  claim  held  not  a  eonoession  af 
eumer's  property  rights. 

The  state,  by  a  proceeding  to  appropriate  flUed-in  land  below  high- 
water  mark  of  a  navigable  stream,  pursuant  to  an  agreement  with  the 
owner  of  the  uplands  under  which  such  lands  were  deeded  to  a  city  until 
the  state  could  take  them  over  and  the  compensation  for  the  Blled-in  land 
be  determined  by  the  Court  of  Claims,  did  not  concede  that  the  owner 
had  property  rights  in  the  fliled-in  land,  even  if  the  state  officials  making 
such  agreement  had  authority  to  bind  the  state  thereby ;  the  state  being 
free  from  any  eonoession  or  admission,  Just  as  the  owner  was  entitled  to 
be  considered  the  owner  of  the  uplands  in  passing  on  his  claim  for  com- 
pensation. 

Appeal  from  Court  of  Claims. 

Claim  by  Etheline  H.  Hinkley  against  the  State  of  New  York. 
Ju<|gpmeht  for  claimant  for  $5,542.50,  and  the  State  appeals.  Re- 
versed, and  claim  dismissed. 

The  claimant  owned  a  piece  of  land  in  Poughkeepsie  adjacent  to  the  Hud- 
son river.  B£any  years  ago  The  owner  of  this  upland  filled  in  the  water  front 
to  the  navigable  part  of  the  river  and  constructed  bulkheads  or  docks.    The 
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0tate  hUd  never  granted  to  this  claimant,  or  her  predecoasors  in  ttUe,  any 
rights  below  high-water  mark.  In  the  description  In  the  deed  to  her  dated 
Junoary  1,  1912,  was  included  the  flUed-in  lands  and  dooka  in  front  of  her 
upland.  The  uplands  owned  by  her  and  parts  of  the  flUedrin  lAUda  weie  oc- 
cupied by  buUdingB  used  for  a  brewery,  which  were  removed  about  1906. 
When  the  Barge  Canal  terminal  at  Poughkeepsie  was  under  consideration, 
the  state  and  this  claimant  each  asserted  owner^bip  of  these  fiUed-in  lands. 
Claimant's  title  to  the  uplands,  also  to  be  used  for  the  terminal,  was  conced- 
ed. A  conference  was  had,  attended  by  the  sti^te  engineer  and  a  deputy  At- 
torney General,  the  mayor  of  the  city  of  Poughkeepsie,  and  a  repreeentative 
of  the  claimant  to  expedite  the  work  and  compose  the  dispute.  The  mayor, 
representing  the  dty,  desired  that  the  terminal  should  be  constructed  at 
Poughkeepsie,  as  did  the  representatives  of  the  state;  but  the  state  at  the 
time  had  not  the  funds  to  pay  for.  the  lands  to  be  taken.  It  was  agreed  that 
the  claimant's  uplands,  the  filled-in  land,  and  certain  lands  adjoining  were 
worth  the  sum  of  $35,000;  that  the  city  should  pay  to  the  landowners  ^,000, 
taking  temporarily  the  claimant's  uplands,  with  other  lands,  which  the  state 
should  later  take  over,  and,  in  order  to  furnish  a  way  to  have  determined  the 
dispute  of  title  of  the  fllled-in  lands,  that  the  state  ^onld  take  steps  to  ap- 
propriate them,  that  the  claimant  should  file  her  claim  for  compensation,  and 
"that  the  value  of  the  right,  interest,  and  estate  of  the  undersigned  [the  claim- 
ant] in  and  to  the  parcel  above  referred  to  [the  filled-in  landsl  shall  be  fixed 
nnd  determined  by  the  Court  of  Claims  of  the  state  of  New  York  at  a  sum 
not  exceeding  five  thousand  dollars." 

The  agreement  was  carried  out ;  the  city  took  title  to  the  upland,  the  state 
took  proceedings  to  appropriate  the  filled-in  land,  and  claimant  filed  her  <daim. 
In  her  first  claim  she  alleged  that  she  was  the  owner  In  fee  of  the  flited-in 
land,  containing  about  .015  of  an  acre.  There  was  no  evidence  to  support 
this  claim,  and  she  was  permitted,  under  an  order  of  tiie  Court  of  Claims,  to 
amend  her  claim  by  alleging  that  she  had  a  good  and  sufficient  title  to  the 
lands  by  adverse  possession,  and  that  the  state  was  barred  by  the  statute  of 
limitations.  The  Court  of  Claims  found  title  in  the  claimant  by  adverse  pos- 
session; that  the  state's  cause  of  action  to  approi»iate  the  lands  without 
compensation  has  not  accrued  within  40  years  preceding  the  date  of  tiie  ap- 
propriation ;  that  the  state  has  not  appropriated  the  lands  in  connec^on  with  . 
any  work  of  Improving  the  navigation  of  the  Hudson  river;  that  the  appro- 
priation by  the  state  of  these  lands,  coupled  with  its  resistance  to  making 
compensation  therefor.  Is  tantamount  to  an  action  of  ejectment  to  recover 
possession-  of  the  lands  from  claimant ;  that  the  statute  of  limitations  (Code 
of  Civil  Procedure,  §  802)  furnishes  a  complete  d^ense  to  an  action  of  eject- 
ment on  the  facts  of  the  case,  and  a  complete  bar  to  the  state's  defense  of 
this  daim.  There  was  evidence  that  this  parcel  (the  fllled-'in  land)  was  worth 
$5,000.    There  is  no  other  proof  of  value  of  any  land  or  of  any  riparian  right. 

Argued  before  CCXIHRANE,  P.  J.,  and  HENRY  T.  KElXOGG, 
KILEY,  VAN  KIRK,  and  HINMAN,  JJ. 

.  Charles  D.  Newton,  Atty.  Gen.  (Anson  Getman,  Deputy  Atty.  Gen., 
of  counsel),  for  the  State. 
Frank  B.  Lown,  of  Poughkeepsie,  for  respondent 

VAN  KIRK,  J.  [1]  This  controversy  is  between  the  state  and  a 
riparian  owner  along  a  navigable  stream  where  the  tide  ebbs  and 
flows,  in  respect  to  her  title  to  bnds  filled  in  in  front  of  her. uplands. 
Many  comments  of  the  courts  in  cases  to  which  the  state  was  not  a 
party  (as  Matter  of  City  of  New  York,  217  N.  Y.  1,  lll.N.  E.  256), 
and  in  cases  arising  along  the  Mohawk  and  upper  Hudson  rivers  (as 
Danes  v.  State  of  New  York,  219  N.  Y.  6f,  113  N.  E.  786),  ore  not 
applicable.  This  riparian  owner  has  no  grant  from  the  state  and  no 
harbor  or  dock  line  has  been  fixed  in  front  of  her  uplands.    AIthc»]^ 
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the  claimant's  uplands  hiave  been  deeded  to  the  city  of  Poughkeepsie, 
her  property  rights  and  interests  here  in  issue  must  be  determined  as 
of  the  time  she  was  the  owner  of  the  uplands.  The  rights  of  either 
party  should  not  be  prejudiced  by  the  acts  or  proceedings. taken  un- 
der the  agreement,  made  between  officers  of  the  state,  the  maycH*  of 
the  city  of  Poughkeepsie,  and  the  claimant,  to  have  'the  existing  dis- 
pute adjusted. 

[2,3]  The  Hudson  river  at  Poughkeepsie  is  a  public,  navigable 
stream  where  the  tide  ebbs  and  flows.  The  title  to  the  Hudson  river  at 
this  point  below  high-water,  mark  is  in  the  state  as  sovereign  in  trust 
for  the  people  (Sage  v.  Mayor,  154  N.  Y.  61,  73,  47  N.  E.  1096,  38  L. 
R.  A.  606,  61  Am.  St.  Rep.  592;  Stockton  v.  Baltimore  &  N.  Y.  R. 
Co.  [C.  C]  32  Fed.  9,  19);  and  it  has  been  held  in  Coxe  v.  State,  144 
N.  Y.  396,  39  N*  E.  400,  that  this  title  cannot  be  alienated,  except  for 
a  public  purpose  or  benefit.  The  state,  as  sovereign,  has  the  right  to 
control  and  use  the  Hudson  river  and  the  lands  thereunder  for  navi- 
gation and  commerce,  and  when  the  occasion  arises  may  exercise  it. 
In- Sage  v.  Mayor,  supra,  154  N.  Y,  at  page  79,  47  N.  E.  1101,  38  L. 
R.  A.  606,  61  Am.  St.  Rep.  592,  the  court  said : 

"Although,  aa  against  Individuals  or  the  unorganized  public,  riparian  own^ 
era  have  special  rights  to  the  tideway  that  are  recognized  and  protected  by 
law,  as  against  the  general  public,  as  organized  and  represented  by  govern- 
ment, they  have  no  rights  that  do  not  yield  to  eonunercial  necessities,  ex- 
cept the  right  of  pre-emption  when  conferred  by  statute,  and  the  right  to 
wharfage,  when  protected  by  a  grant  and  covenant  on  the  part  of  the  state, 
as  In  the  Langdon  and  Williams  Cases,"  Langdon  v.  Mayor,  93  N.  Y.  129 ; 
Williams  V.  Mayor.  106  N.  T.  419,'  11  N.  B.  829. 

There  is  here  no  right  of  pre-emptioa  and  no  grant.  The  claimant 
as  riparian  owner  has  the  right  of  access  to  the  stream.  This  right 
means  that  he  may  not  only  use  a  skiff  or  canoe  at  the  shore,  but  he 
may  readx  waters  of  the  river  navigable  for  cargo-carrying  boats, 
and  for  this  purpose  may,  without  any  grant  or  permission  from  the 
state  and  when  no  harbor' or  dock  line  is  fixed,  build  out  from  the 
lands  below  high-water  mark  with  earth,  stones,  or  timbers  a  dock 
or  wharf  to  the  navigable  part  of  the  stream.  This  right  he  has  and 
may  enjoy,  subject  always  to  the  superior  right  of  the  state  to  con- 
trol and  use  the  land  and  waters  of  the  river  for  the  people,  to  pro* 
mote  or  improve  navigation  and  benefit  commerce,  and  this  right  of 
the  riparian  owner  must  ever  yield  to  this  superior  right  of  the  state. 
Rumsey  v,  N.  Y.  &  N.  E.  R.  Co.,  133  N.  Y.  79,  30  N.  E.  654.  15  L. 
R.  A.  618, 28  Am.  St  Rep.  600;  Saunders  v.  N.  Y.  C.  &  H.  R.  Co.,  144 
N.  Y.  75,  38  N.  E.  992, 26 L.  R.  A.  378, 43  Am.  St.  Rep.  729;  Town  of 
Brookhavfen  v.  Smith,  188  N-  Y.  83,  84,  80  N.  E.  665. 

[4]  The  Barge  Csmal  was  constructed  as  a  highway  of  commerce 
irom  the  Gxieat  Lakes- to  the  Hudson  river,  and  thence  down  the  Hud« 
son  river  to  the  Atlantic  Ocean.  In  perfecting  this  work  it  has  been 
neoessaxy  to  dredge  the  Hudson  river  in  places  and  to  have  canal 
terminal  points,  where  the  articles  of  commerce  and  cargoes  may  be 
loaded  aiid  discharged*  The  Barge  Canal,  inchiding  its  terminals,  is 
an  instrument  of  public  navigation  and  commereb  upon  the  Hudson 
river.    T)ie  occupation  and  use-ol  lands  md  waifcera.  erf  the  river  fox 
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a  Barge  Canal  terminal  is  an  occupation  and  tise  for  the  purpose  of 
improving  the  navigation  of  the  Hudson  river  and  to  r^;ulate  and 
benefit  commerce, 

[5]  Since  the  state  holds  the  title  to  the  bed  of  the  river  as  sov- 
ereign  in  trust  for  the  peoide,  title  thereto  cannot  be  acquired  by  ad- 
verse possession.  People  v.  Baldwin,  197  App.  Div.  285,  and  au- 
thorities cited  at  page  288,  188  N.  Y.  Supp.  542.  In  Saunders  v. 
N.  Y.  C.  &  H.  R.  Co.,  supra,  144  N.  Y.  at  page  84,  38  N.  E.  994,  26  L. 
R.  A.  378,  43  Am.  St.  Rep.  729,  Judge  O'Brien  said: 

"There  is  not,  I  think,  any  aathoritj  in  this  state  to  sustain  the  proposition 
that  an  adjacent  owner  can  acqnire  title  to  lands  under  the  waters  of  the 
Hudson  river  below  high-water  mark  by  filling  it  up,  and  the  contentioa  cer^ 
tainly  has  no  foundation  in  reason  or  justice." 

[8-B]  The  state  cannot  lose,  by  acquiescence  or  laches,  its  sover- 
eign rights.  U.  S.  V.  Eeebe,  127  U.  S.  338,  344,  8  Sup.  Ct  1083,  32 
L.  Ed.  121.  Title  by  adverse  possession  must  always  rest  upon  a 
claim  of  title  tmder  a  presumed  grant,  and  upon  acquiescence  and 
"laches  upon  the  part  of  the  owner;  to  institute  it  there  must  be  "an 
''assertion  of  a  right  so  as  to  expose  the  party  to  an  action,  unless  he 
had  a  grant."  Burbank  v.  Fay,  65  N.  Y.  57,  65.  By  exercising  her 
right  as  a  riparian  owner,  she  did  not  expose  herself  to  an  action  by 
the  state.  She  needed  no  grant  to  wharf,  out  to  the  navigable  part  of 
the  stream;  no  grant  can  then  be  presumed  from  her  long  exercise 
of  her  riparian  right.  No  statute  permits  that  title  to  lands  as  against 
the  state  may  be  acquired  by  adverse  possession.  The  appellant  in- 
vokes the  Code 'of  Civil  Procedure,  §  362,  and  Civil  Practice  Act,  §  31. 
These  are  limitation  statutes  which  do  not  declare  title,  but  renounce 
the  right  to  sue.  Under  these  acts  title  by  adverse  possession  can- 
not be  acquired;  but  they  act  as  statutes  of  repose,  so  that,  in  cases 
to  which  they  apply,  while  title  is  not  acquired  by  the  occupant,  the 
state  will  not  sue  to  eject  him. 

[9]  Section  31  of  the  Civil  Practice  Act  and  section  362  of  the 
Code  of  Civil  Procedure,  so  far  as  important  here,  are: 

"W7t€n  the  People  wUl  Not  Sue,  The  people  of  the  state  will  not  sue  a  per- 
son for  or  with  respect  to  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  ri^ht  or  title  of  the  people  to  the  same,  unless  either  . 

''1.  The  cause  of  action  accrued  within  forty  years  before  the  action  is 
commenced.    ♦    ♦    ♦'* 

This  statute  cannot  ap^dy  to  a  proceeding  in  which  the  state  is  as- 
serting its  paramount  sovereign  rights  in  navigable  waters.  The 
state,  of  course,  recognizes  the  right  of  the  riparian  owner  to  fill  in 
his  water  front  and.  build  a  dock  or  wharf  to  the  navigable  part  of 
the  stream.  His  doing  so  is  no  assertion  of  title  as  against  the  state, 
nor  is  it  an  invasion  of  any  right  of  the  state  which  Would  give  it  a 
right  of  action  against  him.  Not  until  the  occasion  for  improving  navi- 
gation  arises,  and  the  riparian  owner  resists  the  state's  demand,  does 
a  cause  of  action  arise  on  the  part  of  the  state  to  remove  or  taJce  pos- 
session of  the  filling  in,  the  dock,  or  the  wharf,  which  the  riparian 
owner  has  constructed  in  front  of  his  uplands:  If,  under  tiie  agre&> 
ment  between  representatives  of  the  state  and  the  ^rniant^  the  pn> 
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ceedings  that  have  been  taken  were  to  be  considered,  as  the  Court  of 
Claims  considered  them,  the  equivalent  of  an  action  in  ejectment  on 
the  part  of  the  state,  the  state's  cause  of  action  to  remove  the  construc- 
tion placed  upon  her  water  front  did  not  arise  until  it  was  deter- 
mined by  the  state  to  improve  that  water  front.  Until  such  deter- 
mination the  riparian  owner  had  the  right  to  maintain  such  construc- 
tion as  she  had,  and  the  state  had  not  the  right  to  appropriate  it  and 
use  It. 

The  claimant  has  no  title  to  the  filled-in  land  and  cannot  have  com- 
pensation as  such.  She  exercised  her  right,  as  the  riparian  owner. 
The  filling  in,  the  construction  of  a  wharf  to  reach  the«navigable  part 
of  the  stream,  was  placed  by  her  rightfully  and  is  her  property.  But 
it  was  so  placed  under  the  risk  that  the  state  might,  at  any  time,  im- 
prove the  water  front  and  remove  the  construction.  All  the  build- 
ings and  structures  above  the  surface  of  the  soil  had  been. removed 
years  before  this  property  was  acquired  by  the  state.  The  state  does 
not  seek  this. construction;  it  only  seeks  that  of  which  it  was  the  ah- 
sohite  owner,  namely,  the  undisturbed  bed  of  the  stream  below  high- 
water  mark  and  the  use  of  the  stream.  It  may  be  conceded  that,  a 
riparian  owner  having  constructed  a  wharf  or  pier  in  front  of  his  up- 
land, the  state,  having  determined  to  improve  tiie  water  front  for  the 
purpose  of  navigation,  may  remove  and  take  his  construction.  We 
hold  that  this  riparian  owner,  who  has  no  grant  from  the  state,  has 
no  claim  against  the  state  for  damages  or  for  the  value  of  the  con- 
struction she  has  made  to  reach  navigable  water.  Sitgt  v.  Mayor, 
supra,  154  N.  Y.  71,  79,  80,  47  N,  E.  1096,  38  L.  R.  A.  606,  61  Am. 
St  Rep.  592;  Lansing  v.  Smith,  4  Wend.  9,  21  Am.  Dec.  89,  and 
other  cases  above  cited. 

[10]  It  cannot  be  successfully  maintained  that,  because  the  state 
has  instituted  a  proceeding  to  appropriate  the  land,  it  has  conceded 
that  the  claimant  has  property  rights.  The  proceeding  was  taken  in 
pursuance  of  the  agreement.  Just  as  the  claimant  is  entitled,  there- 
fore, to  be  considered  as  owner  of  the  upland  for  the  purposes  of  this 
determination,  so  the  state  is  freed  from  any  concession  or  admis- 
sion, and  the  repudiation  of  such  concession  or  admission  is  set  forth 
in  the  statement  of  claim.  If  the  question  were  here,  we  should  have 
to  decide  that  the  action  of  officials  of  the  state  in  this  respect  was 
entirely  without  authority,  and  that  the  state  is  not  bound  by  any  un- 
authorized concessions  or  unlawful  acts  upon  the  part  of  its  officers. 
See  City  of  Mt.  Veiiion  v.  N.  Y.,  N.  H.  &  H.  R.  Co.,  232  N.  Y.  309, 
315,  316,  133  N.  E.  900. 

The  judgment  should  be  reversed,  and  the  claim  dismissed,  with 
costs.  We  disapprove  of  findings  of  fact  Nos.  6,  7,  10,  11,  and  12, 
and  conclusions  of  law  Nos.  1,  2,  3,  and  4.    All  concur. 
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THORBURN  V.  MITCHELL  et  aL 
(Supteme  Oonrt,  Special  Term,  NeW'  York  Obunty.    June  21,  1922.) 

1.  Motions  ^=>64— Rules  applicable  to  Juftamente  as  estoppels  not  fully  applU 

eable  to  orders  made  on  motions. 

The  rules  applicable  to  judgments  as  estoppels  do  not  apply  to  their 
full  extent  to  orders  made  on  motions,  and  such  an  order  is  not  conclu- 
sive as  an  adjudication  as  to  a  fact  which  might  have  been,  but  which 
was  not,  actually  litigated. 

2.  Motions  €=»64— Admrnlstrators'  liability  not  being  passed  on  in  former  mo- 

tion, applieation  to  amend  motion,  to  ask  for  Judgment  against  administrators, 
granted. 

Where,  in  a  former  motion,  the  question  whether  judgment  could  be 
rendered  against  successors  of  a  deceased  executrix  was  not  passed  on, 
an  application  to  amend  the  motion,  so  that  the  application  would  be  for 
final  judgment  against  the  successors,  based  on  new  and  changed  facts^ 
should  be  granted,  under  dvil  Practice  Act,  8  117. 

3.  Motions  ^s»53— Relief  net  speoiloaiiy  requested  may  be  graated  under  prayer 

for  general  relief. 

Under  Civil  Practice  Act,  {  117,  as  to  application  for  'alternative  or 
general  relief  on  motion,  where  plaintiff  by  his  motion  sought  several  speci- 
fied kinds  of  reUef  in  the  alternative  and  concluded  with  a  prayer  for 
general  relief,  and  it  fti4;)eared  from  the  plaintiff's  affidavits  and  briefs 
that  what  he  really  sought  on  the  motion  was  a  form  of  relief  not  specified 
by  him,  namely,  leave  to  make  a  new  application  for  final  judgment 
against  the  successors  of  a  deceased  executrix,  such  leave  would  be 
granted ;  the  parties  being  before  the  oourt  and  a  hearing  havlAg  been 
had  on  the  merits. 

Action  by  Robert  Henry  Thorbum  against  John  J.  Mitchell  and 
others,  as  executors,  etc.,  the  First  National  Bank  of  Port  Arthur,  Tex., 
as  administrator  with  the  will  annexed  of  the  estate  of  John  W.  Gates, 
deceased,  and  others.  On  leave  to  withdraw  motion  and  opinion  of 
the  Supreme  Court  and  vacate  order,  or,  in  the  alternative,  for  striking 
out  all  papers  served  by  plaintiff  in  the  motion,  and  granting  leave  to 
amend,  so  that  the  application  would  be  for  final  judgment  against  the 
administrator  of  the  estates  of  John  W.  and  Charles  G.  Gates,  de- 
ceased, instead  of  against  Dellora  R.  Gates,  deceased  executrix  of  de- 
cedents.   Motion  granted  in  part,  and  denied  in  part. 

See,  also,  177  App.  Div.  474,  164  N.  Y.  Supp.  307;  103  Misc.  Rep. 
;?92,  171  N.  Y.  Supp.  198;  184  App.  Div.  443,  171  N.  Y.  Supp.  568; 
178  N.  Y.  Supp.  692;  191  App.  Div.  506,  181  N.  Y.  Supp.  520;  193 
App.  EKv.  174,  183  N.  Y.  Supp.  424. 

Robert  Henry  Thorbum,  of  New  York  City,  in  pro.  per. 

Humes,  Buck  &  Smith,  of  New  York  City  (Ben  Leroy  Stowell,  of 
Hew  York  City,  of  counsel),  for  defendant  First  Nat.  Bank  of  P^^ 
Arthur,  Tex.,  and  defendants  Mitchell,  Hixmes,  and  Herrmann, 

GIEGERICH,  J.  The  plaintiff  by  this  motion  seeks,  first,  an  order 
g/anting  him  leave  to  withdraw  his  motion  brought  on  by  his  notice  of 
motion  dated  September  29,  1919,  heard  by  me,  withdrawing  the  opin- 
ion of  the  court  filed  on  said  motion,  and  vacating  and  setting  aside  the 
order  made  January  27,  1920,  on  said  motion,  all  without  prejudice  to 
the  rights,  intei:ests,  claims,  obligations,  and  liabilities  of  any  of  the 
parties  in  this  action  as  they  existed  before  said  motion  and  order  were 
made,  and  so  that  their  rights,  interests,  claims,  obligations,  and  liabil- 
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ities  will  be  the  same  in  all  respects  as  if  said  motion  and  order  had 
never  been  made,  and  be  unaffected  and  unprejudiced  in  any  respect  by 
said  motion  and  order;  second,  or  in  the  alternative,  far  an  order  striJb* 
ing  out  all  the  papers  served  and  filed  on  the  motion  brought  on  by 
plaintiff's  said  notice  of  motion,  vacating  and  setting  aside  the  said 
order,  withdrawing  the  opinion  filed  on  said  motion,  and  granting  the 
plaintiff  leave  to  amend  his  said  motion  on  new  papers,  so  that  his  ap* 
plication  will  be  for  final  judgment  against  the  First  National  Bank  of 
Port  Arthur,  Tex.,  as  administrator  with  the  will  annexed  of  the  estate 
of  John  W.  Gates,  deceased,  and  of  the  estate  of  Charles  G.  Gates, 
deceased,  instead  of  against  Ddlora  R.  Gates,  as  executrix  of  said 
decedents;  and,  third,  for  such  other,  further,  and  general  relief  as 
may  be  proper,  necessary,  just,  and  equitable.  It  is  stated  in  the  mov- 
ing affidavit  of  the  plaintiff  that : 

'^Havliig  now  succeeded  In  brincring  in  as  defendants  the  successors  of  the 
deceased  executrix,  said  Texas  bank,  the  question  of  the  Jurisdiction  of  the 
<!Ourt  over  them  and  the  subject  matter  having  been  finally  adjudicated  in 
the  court  of  last  resort,  so  that  the  obstacles  to  the  entry  of  Judgment  which 
existed  when  my  previous  application  was  made  have  now  been  removed,  I 
am  about  to  make  application  for  final  judgment  against  said  Texas  bank 
for  the  r^ief  prayed  for  in  the  second  amended  con4)laint." 

The  moving  affidavit  further  alleges : 

"(7)  I  am  advised  and  believe  that  said  order  of  January  27,  1920  (which 
this  motion  asks  to  have  vacated),  decided  only  that  Judgment  could  not  be 
rendered  against  the  deceased  executrix,  Dellora  R.  Gates,  but  did  not  decide 
whether  or  not  Judgment  could  be  entered  against  her  successor,  said  Texas 
bank,  after  it  had  been  brought  in  as  party  defendant;  that  that  question 
Is  open  for  decision;  and  that  no  rights  of  any  of  the  defendants  will  be 
affected  or  prejudiced  if  the  relief  now  asked  for  be  granted. 

*'(8)  My  purpose  in  making  this  motion  is  that  I  may  be  able  to  eonunenoe 
over  again,  on  entirely  new  papers,  my  application  for  final  Judgment  against 
the  representatives  of  the  estates  of  John  W.  Gates  and  Oharles  G.  Gates, 
wUh  a  clean  $late,  so  that  I  can  cure  all  the  defects  of  my.  former  premature 
application,  and  avoid  being  hampered  and  obstructed  and  having  the  issues 
<^onf  used  and  complicated  by  attempts  of  the  defendants  to  make  use  of  the  said 
-order  of  January  27, 1020,  and  of  the  opinion  filed  on  the  motion,  as  an  excuse 
for  claiming  and  arguing  that  they  are  a  prior  adjudication  of  the  contro- 
versy that  will  be  at  issue  when  my  application  for  final  Judgment  against 
them  comes  on  to  be  heard,  namely,  whether  or  not  the  representatives  of 
John  W.  Gates  and  Oharles  G.  Gates  are  in  default  for  fatiure  to  appear  or 
plead.  I  pray  that  such  an  order  be  made  on  this  motion  as  will  make  it 
dear  beyond  any  doubt  that  no  such  adjudication  has  been  made,  and  that 
that  controversy  has  not  been  prejudged,  but  is  open  for  decision  hereafter, 
so  that  the  defendants  will  have  no  excuse  for  making  such  claims.  If  the 
attorneys  for  the  defendants  wiU  enter  into  a  stipulation  agreeing  not  to 
make  such  use  of  said  order  and  opinion  as  a  prior  adjudication,  I  hereby 
agree  to  withdraw  this  motion  and  remove  it  from  the  calendar,  as  hi  that 
event  the  relief  now  asked  for  would  be  unnecessary.  1  hereby  challenge 
them  to  state  in  their  answering  affidavit  what  their  intentlcma  are  as  to  that 
matter,  for  the  information  of  the  court." 

The  motion  is  opposed  by  the  said  defendant  Texas  bank  and  the 
defendants  Mitchell,  Humes,  and  Herrmann,  as  executors,  etc.,  who 
have  not,  however,  filed  any  answering  affidavit,  and  whose  attorneys, 
moreover,  have  not  only  declined  to  enter  into  a  stipulation  of  the  char- 
acter refeirred  to  in  the  plaintiff's  moving  affidavit,  but  have  advanced 
the  argimient  that  the  former  order  made  by  me  is  a  binding  adjudica- 
tion. 
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[1]  I  do  not  think  that  such  effect  can  be  fairly  given  to  such  order. 
It  is  well  settled  that  the  rules  applicable  to  judgments  as  estoppels  do 
not  apply  to  their  full  extent  to  orders  made  on  motions,  and  that  such 
an  order  is  not  conclusive,  as  an  adjudicaition,  as  to  a  fact  which  might 
have  been,  but  which  was  not  actually,  litigated.  Riggs  v,  Pursell,  74 
N.  Y.  370;  Webb  v.  Buckdew,  82  N.  Y.  555;  Matter  of  Tredwell's 
Estate,  85  App.  Div.  570,  83  N.  Y.  Supp.  242;  Humbokit  Exploration 
Co.  v.  Fritsch,  150  App.  Div.  90,  134  N.  Y.  Supp.  747.  As  was  said 
in  Matter  of  Trcdwell's  Estate  supra,  85  App.  Div.  570,  at  pages  573, 
574,  83  N.  Y.  Supp.  242,  at  page  244 : 

"It  1b  said,  however,  that  the  doctrine  of  res  adjudicata  does  not  apply  to 
adjudications  upon  motions  as  strictly  as  It  does  to  adjudication  by  judg- 
ments, and  the  courts  have  so  decided.  Riggs  v.  PurseU,  74  N.  Y.  370;  Dut- 
ton  V.  Smith,  10  App.  Div.  666.  But  where  the  order  which  has  been  made 
settles  the  rights  of  the  parties  with  respect  to  the  subject-matter  and  deci- 
sively provides  for  the  course  of  procedure  in  the  given  case^  It  is  UBually 
regarded  as  conclusive.  Matter  of  Oall,  40  App.*  Div.  114.  And  while  doubt- 
less it  is  true  that  orders  do  not  partake  of  that  finality  which  attaches  to 
judgments  (Webb  v.  Buckelew,  82  N.  Y.  665),  yet  even  though  they  be  not 
strictly  res  adjudicata  they  are  so  far  final  and  ecmclusive  that  when  they 
are  sought  to  be  disturbed  it  must  be  upon  new  facts  or  matters  aatside  of 
the  scope  of  the  Issues  presented  and  litigated,  or  which  might  have  beea, 
and  it  should  appear  that  in  some  form  the  rights  of  a  particular  party,  or 
parties,  have  been  prejudiced." 

[2]  As  I  gather  from  the  plaintiff's  affidavit  and  briefs,  what  he 
really  seeks  on  the  present  motion  is  either  an  expression  of  opinion  on 
my  part  to  the  effect  that  the  former  order  made  by  me  is  not  a  bar  to 
a  new  application  for  final  judgment  against  the  successors  of  the  de- 
ceased executrix,  or  else  leave  to  make  such  an  application.  It  would 
appear  from  an  examination  of  the  papers  filed  on  the  former  motion 
that  the  question  whether  or  not  judgment  could  be  rendered  against  the 
successors  of  the  deceased  executrix  was  not  passed  upon  by  me.  As 
a  matter  of  fact,  no  such  question  was  presented  for  my  determination. 
No  relief  was  sought  against  the  Texas  bank,  but  only  against  the  de- 
ceased executrix.  As  pointed  out  in  the  opinion,  the  application  of  the 
plaintiff  was  for  final  judgment  against  and  in  the  name  of  the  deceased 
executrix,  because,  as  claimed,  there  was  an  obstacle  in  the  way  of  re- 
viving and  continuing  the  action  against  her  successor,  the  said  Texas 
bank,  and  that  the  plaintiff  had  so  far  been  unable  to  obtam  an  order 
of  this  court  that  would  effect  the  revival  and  continuance  of  this  action 
against  that  bank.  It  will  be  further  seen  from  .a  reading  of  such  opin- 
ion that  the  motion  was  denied  because  the  defendant  executrix  died 
while  an  order  extending  her  time  to  plead  was  in  force ;  that  the  fail- 
ure of  her  successors  to  appear  and  appeal  from  an  affirmance  of  a  de- 
nial of  an  application  by  the  deceased  executrix  to  set  aside  the  service 
of  the  summons  while  such  order  extending  the  executrix's  time  to 
plead  was  still  in  force  did  not  constitute  an  election  to  be  in  default, 
and  therefore  the  entry  of  a  judgment  against  the  deceased  executrix 
would  not  be  warranted ;  and  that  the  entry  of  a  judgment  against  her 
would  not  be  justified  for  the  further  reason  that  she  was  the  sole  re- 
siduary l^^tee  under  the  will  of  her  husband,  John  W.  Gates,  deceas- 
ed, against  whose  estate  the  action  was  brought,  and  that  all  her  per- 
sonal executors,  her  successors  in  interest,  had  not  as  yet  been  served 
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With  the  supplemental  summons.    Thorbum  v,  Mitchefl  (Sup.)  178  N. 
Y.  Supp.  692. 

The  plaintifF  is  therefore  right  in  his  contention  that  the  said  order 
of  January  27,  1920,  decided  only  that  judgment  could  not  be  render- 
ed against  the  deceased  executrix,  and  did  not  decide  the  question 
whether  or  not  judgment  could  be  entered  against  her  successors  after 
they  were  brought  in  as  parties  defendant.  It  should  be  noted  that,  in 
reversing  the  order  which  had  theretofore  been  made  at  Special  Term, 
substituting  the  successors  of  the  deceased  executrix  as  parties  de- 
fendant, and  which  was  in  force  when  the  papers  on  the  former  mo- 
tion were  submitted,  the  court  said  : 

"The  substituted  party  comes  into  the  action  as  it  was  when  Mrs.  Gates 
died.  Inasmuch,  however,  as  she  had  not  answeredi  appropriate  provision 
should  be  made  ijt  the  order  for  sufficient  time^  to  enable  the  substituted  de- 
fendants to  answer.*'  Thorbum  v.  Oatea»  191  App.  Div.  50d»  608,  181  N.  T. 
Supp.  620,  621. 

The  order  of  substitution,  among  other  things,  provided  that  the 
plaintiff  have  leave  to  issue  a  supplemental  summons  against  the  said 
bank  as  such  administrator  with  the  will  annexed  of  the  said  estates, 
and  that  upon  the  service  of  the  supplemental  summons  within  the 
state  the  action  be  revived  and  continued  as  agalhst  the  said  bank  in 
the  place  and  stead  of  the  deceased  executrix.  When  the  former  mo- 
tion was  made,  the  plaintiff  did  not  avail  himself  of  the  leave  so  giv- 
en to  him  to  serve  a  supplemental  summons  upon  the  Texas  bank, 
but  appealed  from  such  order,  which,  after  the  entry  of  an  order  on 
such  former  motion,  was  reversed,  and  the  motion  was  granted  to  the 
extent  indicated  in  the  opinion  handed  down  on  such  appeal  Thor- 
bum V.  Gates,  191  App.  Div.  506,  181  N.  Y.  Supp.  520.  A  motion  for 
a  reargument  was  subsequently  denied.  Thorburn  v.  Mitchell,  l93  App. 
Div.  174,  183  N.  Y.  Supp.  424.  It  would  seem  from  a  reading  of  the 
opinions  of  the  Appellate  Division,  that  the  action  could  be  revived 
and  continued  against  the  successor  of  the  deceased  executrix,  on 
motion  made  upon  notice,  and  that,  in  order  to  continue  it,  it  was  not 
necessary  to  serve  a  supplemental  summons  upon  it  within  this  state. 
It  appears  from  the  uncontradicted  averments  contained  in  the  mov- 
ing affidavit  that  the  order  of  the  Appellate  Division  was  unanimous- 
ly affirmed  by  the  Court  of  Appeals  on  December  6,  1921.  Thorbum 
v.  Fu-st  Nat.  Bank  of  Port  Arthur,  Texas,  232  N.  Y.  544,  134  N,  E. 
565. 

From  v/hat  has  preceded  it  is  clear  that  the  facts  have  materially 
changed  since  the  former  motion  was  decided,  and  so  far  as  the  pa- 
pers disclose  there  is  not  now  any  obstacle  to  a  new  application  as 
to  the  successors  of  the  deceased  executrix.  The  former  order  is 
not  a  bar  to  such  an  application,  and  since  the  rights  of  none  of  the 
defendants  will  in  any  way  be  affected  or  prejudiced  thereby,  leave 
should  therefore  be  given  to  the  plaintiff  to  make  such  new  applica- 
tion at  a  Special  Term  on  new  and  proper  papers.  That  such  leave 
may  be  granted  in  a  case  like  the  present  one,  where,  as  above  shown, 
new  and  different  facts  have  since  arisen,  is  established  by  abundant 
authority.    Belmont  v.  Erie  R.  Co.,  52  Barb.  637;   Riggs  v.  Pursell, 
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supra;  New  York  Cabte  Co.  v.  Mayor^  etc.,  of  N.  Y.,  104  N-  Y.  1^ 
40,  10  N.  E.  332;  German  Exchange  Bank  v.  Kroder,  14  Misc  Rep. 
179,  3S  N.  Y.  Supp.  380;  Cruikshank  v.  Cruikshank,  30  App.  Div. 
381,  51  N,  Y.  Supp.  926;  Matter  of  Tredwell's  Estate,  supra;  Ruth- 
erfurd  Realty  .Co.  v.  Cook,  198  N.  Y.  29,  90  N.  E.  1112;  People  v. 
Cimino,  163  App.  Div.  217,  147  N.  Y.  Supp.  1079. 

[3]  As  the  plaintiff  has  applied  for  one  or  more  kinds  of  relief  in  the 
alternative,  as  well  as  for  general  relief,  and  as  the  parties  are  before 
the  court  and  a  hearing  has  been  had  upon  the  merits,  leave  to  make 
such  new.  application  may  be  granted  under  the  broad  provisions  of 
section  117  of  the  Civil  Practice  Act,  which  find  their  origin  in  the 
seventh  sentence  of  section  768  of  the  Code  of  Civil  Procedure,  as 
amended  by  chapter  763  of  the  Laws  of  1911.  The  court  in  Chap- 
man V.  George  R.  Read  &  Co.,  149  App.  Div.  52,  53,  133  N.  Y.  Supp. 
625,  626),  speaking  of  the  latter  enactment,  said: 

"This  legislative  enactment  should  receive  a  liberal  construction  to  accom- 
plish the  purpose  intended.  It  is  quite  dear  that  the  purpose  of  the  Legisla- 
ture was  to  enable  not  only  a  moving  party,  but  a  party  against  whom  a  mo- 
tion is  made,  to  demand  such  relief,  as,  on  the  facts  presented,  he  deems 
himself  to  be  entitled  to  at  the  time,  and  thus  minimize  practice  motions  and 
both  save  time  to  the  courts  and  expense  to  litigants." 

The  same  construction  was  given  to  the  said  enactment  in  Barrett 
Mfg.  Co.  V.  Sergeant,  149  App.  Div.  1,  133  N.  Y.  Supp.  526,  and  John- 
son V.  Millard,  199  App.  Div.  73,  190  N.  Y.  Supp.  865.  Even  before 
the  amendment  of  1911  the  courts  in  King  v.  Barnes,  51  Hun,  550,  4  N. 
Y.  Supp.  247,  Randall  v.  Randall,  139  App.  Div.  674,  124  N.  Y.  Supp. 
524,  and  Headdings  v.  Gavette,  86  App.  Div.  592,  83  N.  Y.  Supp. 
1017,  not  only  granted  on  one  application  differentt kinds  of  relief, 
but  included  a  relief  not  fcven  prayed  for ;  and  under  the  words  "and 
for  such  other  and  further  relief"  s^s  to  the  court  may  seem  proper, 
the  court,  in  a  motion  to  serve  a  supplemental  answer,  permitted  an 
amended  answer  to  be  served.  Myers  v.  Rosenback,  7  Misc.  Rep. 
560,  28  N.  Y.  Supp.  9. 

As  I  am  greatly  in  doubt  whether  I  have  the  power  to  grant  the 
relief  prayed  for  in  the  first  and  second  paragraphs  of  the  notice  of 
motion,  notwithstanding  the  opinion  of  the  court  in  Belmont  v.  Erie 
R.  Co.  supra,  52  Barb.  637,  at  page  651,  "that  whatever  can  be  done 
upon  motion  to  the  court  may  by  the  court,  upon  further  motion,  be 
altered,  modified,  or  wholly  undone,"  the  motion,  so  far  as  concerns 
such  paragraphs,  will  be  denied.  I  have,  however,  as  already  stated, 
and  in  accord  with  the  prayer  for  general  relief  contained  in  the  third 
paragraph  of  the  notice  of  motion,  concluded  to  grant  leave  to  the 
plaintiff  to  apply  at  Special  Term  on  new  and  proper  papers  for  final 
judgment  against  the  representatives  of  the  estates  of  John  W.  Gates 
and  Charles  G.  Gates.  Whether  the  plaintiff  is  entitled  to  such  a 
judgment  is  an  open  question  for  the  determination  of  the  Special 
Term  upon  the  hearing  of  such  new  motion. 

Motion  gfranted  to  the  extent  above  indicated,  but  in  all  other  re- 
spects denied,  without  costs.    Settle  order  on  notice. 
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(BOB  App.  DiT.  817) 

MoQOVERN  M  al.  V.  CITY  OF  NEW  YOIIK. 

(Supreme  Ck>iirtv  AppeUnte  DiylsiOD,  First  Department    July  14,  ld22.) 

1.  Munloipai  corporations  «=s>360(6)->Mi8repreaentat10B  to  bidders  as  to  work 

Included  in  spedflcatlons  does  not  authorize  reoovery  for  additional  work. 

If  the  officers  of  a  city  misrepresented  to  bidders  for  a  public  contract 
the  work  included  in  certain  provisions  of  the  specifications,  such  mis- 
representations at  most  would  afford  a  basis  for  a  suit  in  equity  to  be  re- 
lieved from  tbe  contract,  but  would  not  be  binding:  on  tbe  city  In  an  ac- 
tion at  law  to  recover  the  balance  due  on  the  contract. 

2.  Evfdence  ^=9461(1)— Parol  evldei|ee  as  to  bidders'  construction  of  speeHloa- 

tions  or  declarations  of  subordinate  employee  of  city  Is  not  admissible. 

In  an  action  by' a  subway  contractor  against  a  city,  parol  evidence  as 
to  tbe  construction  placed  by  the  contractor  on  the  specifications  when  he 
was  preparing  and  submitting  his  bid,  and  as  to  declarations  made  by  a 
former  subordinate  employee  of  the  dty  as  to  the  meaning  of  the  specifi- 
cations, is  inadmissible  to  aid  in  the  construction  of  the  contract  and 
specifications. 

3.  Municipal  corporations  ^3»352— Subway  contractor  held  not  entitled  to  under- 

pinning price  for  supporting  stoops. 

Where  a  contract  with  a  city  for  the  construction  of  a  subway  fixed  a 
price  per  lineal  front  foot  of  buildings  underpinned,  and  it  appeared  from 
the  evidence  that  the  underpinning  of  the  ground  walls  of  the  buildings 
consisted  in  properly  supporting  them  to  guard  permanently  against  their 
resting  upon  the  subway,  and  was  done  only  In  accordance  with  plans 
submitted  to  the  city  engfaieers  and  approved  by  them,  as  reauired  by  the 
eontraet,  fbe  work  of  supporting  stoops  <if  buUdinga»  flome  of  wMck 
abutted  on  the  avenue  and  some  of  which  did  noU.  whlcb  work  was 
principal^  for  the  purpose  of  supporting  the  stoops  while  tbe  sub- 
way wan  being  constructed,  and  tbe  plans  for  which  were  not  submit- 
ted to  the  dty  engliieers,  is  not  to  be  paid  fbt  at  the  rate  for  underpin- 
ning, but  is  indbded  in  the  dbarge  for  excavation,  which  the  ocntract 
specified  should  include  the  work  of  supporting  all  sorfaee  and  aubeur- 
face  structures  encountered  during  the  prosecution  of  the  work« 

4.  Municipal  corporations  ^=>352— Subway  contraotor  held  entitled  to  payment 

for  emergency  exits  and  ventilating  chambers  as  for  tunnel  excavations. 

Where  it  was  contemplated  when  the  contract  for  subway  construction 
was  entered  Into  that  the  express  tracks,  which  wwe  located  beneath 
the  local  tracks,  would  be  tunneled  through  solid  rock,  the  work  of  con- 
structlng  the  emergency  exits  from  the  express  tracks  and  of  ventilating 
the  chambers  above  them  should  be  paid  for  at  the  rate  specified  for  tun- 
nel excavation,  it  being  undb^uted  that  it  was  as  expensive  as  the  ex- 
cavatiiMi  for  the  trades  themselves,  and  the  dty  en^neer  bad  no  right 
to  limit  the  charge  for  the  upper  portion  of  such  excavations  to  the  rate 
prescribed  for  rock  excavation. 

6.  Municipal  corporations  €=s>360(6)— Subway  contraotor  held  entitled  to  extra 
compensation  for  moving  duct  lines. 

Where  a  subway  contract  fixed  a  price  per  lineal  foot  for  changes  of 
dectrical  conduits  or  ducts»  made  necessary  because  of  physical  interfer- 
ence with  the  railroad  structures,  and  requiring  the  removal,  rdaying,  ov 
reconstruction  in  other  than  the  original  position,  but  the  removal  of  cer- 
.tain  of  the  ducts  was  not  necessary  for  the  construction  of  the  subway, 
nor  required  by  the  dwners,  and  the  contractors  had  intended  to  support 
them  during  the  work  and  then  replace  them,  but  the  commission  required 
their  removal  to  a  new  position  iinder  tbe  sidewalk,  which  required  con* 
siderable  additional  excavation,  tbe  contractor  was  entitled  to  the  rea- 
sonable cost  of  that  work  under  the  provision  of  the  contract  for  extra 
work. 

^=»For  other  casea  see  same  topic  ft  KBT-NUMBBR  In  al!  K«y-Niunb«r«d  Dlsests  t  Indexea 
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6.  Appoal  and  error  <8=»883— Defendant  held  to  have  waived  daln  there  was 

question  for  jary  as  to  one  Issue. 

In  an  action  by  a  subway  contractor  against  the  city,  where,  at  the 
close  of  the  evidence,  the  city  moved  for  a  dismissal  of  one  caose  of  ac- 
tion, and  the  plaintiffs  moved  for  a  directed  verdict  in  their  favor  there- 
on, whereupon  the  court  invited  a  suggestion  as  to  whether  there  was 
any  question  of  fact,  and  no  claim  was  made  by  the  city  that  there  was 
such  question,  the  dty  had  waived  its  right  to  contend  that  there  was  a 
question  for  the  jury  as  to  that  cause  of  action. 

7.  Munioipal  corporations  «s»360( 6)— Subway  contraetor  held  entitled  t*  extra 

pay  for  additional  oost  eaused  by  strlliino  mud. 

Where  it  was  the  expectation  that  subway  constructions  should  all  be 
in  solid  rock,  which  was  based  on  the  borings  made  by  the  city,  but 
.  which  the  city  expressly  stated  were  not  guaranteed,  and  there  was  a  map 
on  file  with  the  commission  at  the  time  showing  that  a  creek  formerly 
crossed  the  line  of  the  subway,  which  should  have  informed  the  commis- 
sion that  filled-in  land  and  mud  would  be  encountered  at  that  point,  the 
contractor,  who  had  no  knowledge  of  the  existence  of  the  creek,  and  who 
had  no  opportunity  to  make  his  own  borings,  which  would  have  inter- 
rupted traffic  in  the  street,  is  entitled  to  extra  compensation  for  the  ex- 
tra work  made  necessary  by  striking  the  mud. 

8.  Munioipal  corporations  ^s»360 (6)— Subway  contractor  held  entitled  to  reoover 

extra  compensation  for  work  beyond  ordered  line  of  excavation. 

Where  a  subway  contractor  was  required  to  do  some  excavating  be- 
yond the  ordered  line  of  excavation,  because  the  work  was  in  soft  mud, 
instead  of  solid  rock,  as  expected  by  the  parties,  the  contractor  is  entitled 
to  pay  for  that  excavation  under  the  contract  provision  for  extra  work. 

9.  IMunlcipal  corporations  <&=s>360(4>— City  held  to  have  waived  fornal  preeenta- 

tlon  of  dalms  to  engineer. 

Where  claims  by  subway  contractors  for  extra  work  were  asserted 
from  time  to  time  as  they  were  required  to  perform  the  work,  and  were 
understood  by  the  chief  ^gineer  of  the  ci^,  who  knew  that  the  con- 
tractors did  not  intend  to  waive  such  claims,  the  eitjr  waived  the  reqoire- 
ment  of  the  contract  that  such  claims  be  presented  to  the  chief  engineer 
on  or  before  the  15th  day  of  the  month  following  the  performftnee  of  the 
work. 

Appeal  from  Trisll  Term,  New  York  County. 

Action  by  Patrick  McGovcm  and  another  against  the  City  of  New 
York.  From  a  judgment  for  plaintiffs  for  $330,381.28,  entered  on  a 
verdict  in  part  directed  by  the  court,  and  interest  added  by  the  court, 
and  from  an  order  adding  interest  and  granting  an  additional  allowance 
of  $2,000,  the  defendant  appeals.  Judgment  modified,  by  eliminating 
therefrom  the  amount  of  recovery  allowed  on  the  first  cause  of  action, 
and,  as  so  modified,  afiirmed. 

See,  also,  185  App.  Div.  609,  171  N.  Y.  Supp.  909. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
PAGE,  and  MERRELL,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Willard  S. 
Allen,  of  New  York  City,  of  counsel,  and  John  F.  O'Brien  and  Charles 
C,  Smith,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Thomas  F.  Conway,  of  New  York  City  (Joseph  A.  Kellogg  and 
Thomas  E.  O'Brien,  both  of  New  York  City,  on  the  brief),  for  respond- 
ents. 

^=s>For  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indazsa. 
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LA.UGHLIN,  J.  This  action  was  brought  to  recover  a  balance 
claimed  to  be  owing  under  a  contract  in  writing  made  between  the 
plaintiff  McGovern  and  the  defendant  by  the  Public  Service  Commis- 
sion, First  District,  on  the  13th  day  of  February,  1912,  for  the  construc- 
tion of  section  9,  route  5,  of  the  Lexington  avenue  subway  in  the 
borough  of  Manhattan  between  a  point  50  feet  north  of  the  center  line 
of  East  Sixty-Seventh  street  and  a  point  70  feet  south  of  the  center  . 
line  of  East  Seventy-Ninth  street^  and  for  damages  for  breaches 
thereof.  The  contract  was  duly  assigned  to  the  i^intiffs  under  the 
firm  name  of  Patrick  McGovern  &  Co.  Proposals  were  not  invited 
for  the  construction  of  the  subway  for  a  gross  sum,  but  on  a  unit  basis 
for  the  different  classes  of  work  and  material,  and  the  contract  accord- 
ingly provided  for  payment  for  the  work  and  labor  performed  and  the 
materials  furnished  according  to  the  unit  basis  of  prices  contained  in 
the  proposal  of  the  bidder,  and  for  work  not  coming  within  the  speci- 
fied classifications  at  cost  plus  10  per  cent. 

The  avenue  is  75  feet  in  width,  and  the  fee  thereto  was  owned  by  the 
city,  and  the  width  of  the  carriageway  between  the  curbs  is  37%  feet, 
leaving  a  sidewalk  and  areaways  on  each  side  of  the  width  of  18  feet 
9  inches.  The  plans  provided  for  an  open  cut  from  the  surface  for  the 
construction  of  two  local  tracks,  and  for  the  construction  of  two  ex- 
press tracks  in  tunnels  underneath  the  local  tracks,  and  for  local  sta- 
tions at  Sixty-Eighth  and  Seventy-Seventh  streets,  and  at  those  streets 
the  surface  of  the  street  was  to  be  excavated  for  the  entire  width  of  the 
avenue  and  for  some  distance  beyond  in  the  intersecting  streets.  The 
center  line  of  the  avenue  was  made  the  center  line  of  the  subway.  From 
the  intersecting  streets  at  which  stations  were  to  be  constructed  the 
width  of  the  cut  became  gradually  narrower,  and  between  the  second 
and  third  blocks  therefrom  it  attained  the  minimum  width  of  33  feet. 

One  of  the  units  for  which  the  bidders  were  invited  to  submit  pro- 
posals was  underpinning,  and  they  were  required  to  specify  the  amount 
per  lineal  front  foot  of  building  underpinned  for  which  they  would  do 
the  work,  and  the  blank  in  the  specifications  was  filled  in  in  accordance 
with  the  bid  at  $82.  The  plaintiffs  were  allowed  on  this  basis  for  un- 
derpinning the  front  walls  of  buildings  on  premises  abutting  on  the 
street.  They,  however,  claim  to  be  entitled  to  recover  in  addition  there- 
to on  tfie  perimeter  measurement  of  certain  stoops,  some  of  which  were 
appurtenant  to  dwellings  the  front  walls  of  which  were  underpinned, 
and  some  of  which  were  appurtenant  to  dwellings  no  wall  of  which  was 
underpinned..  That  claim  was  disallowed  by  the  chief  engineer  repre- 
senting the  defendant.  The  claim  made  by  the  plaintiffs  for  underpin- 
ning which  was  so  disallowed  is  with  respect  to  67  stoops,  and  aggre- 
gates the  sum  of  $148,153.50,  and  it  constitutes  the  first  cause  of  ac- 
tion. 

On  the  issues  arising  with  respect  to  that  claim  the  courts  over  the 
defendant's  objections  that  the  determination  of  the  engineer  was  con- 
clusive and  that  the  contract  did  not  permit  the  recovery  for  the  work; 
and  its  exception,  permitted  the  plaintiffs  to  present  the  testimony  of 
experts  to  the  effect  that  the  work  performed  in  supporting  the  stoops 
was  underpinning,  and  also  permitted  the  plaintiffs  to  show,  over  the 
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city's  objection  and  exception  that  the  evidence  was  incompetent,  that 
in  preparing  their  proposal  they  considered  that  the  work  which  they 
might  be  required  to  do  or  which  it  might  become  necessary  to  do  in 
supporting  the  stoops  was  underpinning.  They  were  also  permitted  to 
show,  over  like  objections  and  exception,  that  on  a  prior  advertisement 
in  1910  for  proposals  for  this  work  the  proposal  of  another,  bidder  of 
•  $150  per  foot  was  prepared  on  the  same  theory^  and  that  an  assistant 
engineer,  then  in  the  employ  of  the  Public  Service  Commission,  but 
who  was  not  in  its  employ  when  the  bids  on  which  the  contract  was 
let  were  received,  was  consulted,  and  advised  the  bidder  that,  inasmuch 
as  there  was  no  item  in  the  contract  for  stoops,  the  stoops,  as  well  as 
the  walls  of  the  buildings,  would  be  included  in  the  bid  for  under* 
pinning.  Over  like  objection  and  exception  the  plaintiflFs  were  permit- 
ted to  show  that  after  the  making  of  this  contract,  and  after  the  claim 
had  been  made  that  the  plaintiflFs  were  entitled  to  recover  for  under- 
pinning, the  chief  engineer,  preliminary  to  inviting  proposals  on  an- 
other section  of  the  work,  changed  the  phraseology  of  the  specifications 
with  respect  to  the  underpinning,  so  as  to  make  it  perfectly  clear  that 
the  payment  for  underpinning  work  would  be  limited  to  underpinning 
the  front  walls  of  the  buildings.  The  court  Ijaving  received  expert  tes^ 
timony  on  bdialf  of  the  plaintiffs  with  respect  to  whether  the  work  in 
supporting  the  stoops  constituted  underpinning,  the  city  called  several 
engineers,  who  took  the  opposite  view  and  sustained  the  chief  engineer 
of  the  Public  Service  Commission  in  rejecting  the  claim.  Upon  this 
evidence  and  the  provisions  of  the  specifications,  the  court  left  it  to  the 
jury  as  a  question  of  fact  to  determine  whether  this  work  was  imder- 
pinning,  or  was  restoration,  for  which,  under  the  specifications,  the  con- 
tractor was  to  be  contpensated  by  the  payment  which  he  received  for  ex- 
cavation work. 

[1,2]  There  is  no  evidence  or  claim  that  any  representation  was 
made  to  bidders  by  any  one  representing  the  defendant  concerning  the 
construction  of  the  contract  and  specifications  with  respect  to  under- 
pinning, and,  if  there  had  been,  at  most  it  might  have  afforded  a  tesis 
for  a  suit  in  equity  to  be  relieved  from  the  contract,  but  on  no  theory 
would  it  be  binding  in  an  action  predicated  on  the  contract  as  this  is. 
No  authority  has  been  cited,  and  we  know  of  none,  authorizing  the  re- 
ceipt of  evidence  with  respect  to  the  construction  which  a  bidder  in 
preparing  a  proposal  placed  upon  the  contract  which,  if  successful,  he 
was  to  be  csdled  upon  to  execute,  or  upon  the  plans  or  specifications 
which  were  to  form  a  part  thereof,  or  which  sustains  the  rulings  of 
the  court  with  respect  to  such  construction  by  a  former  bidder,  or  a 
declaration  made  to  him  by  a  subordinate  employee  of  the  Public  Serv- 
ice Commission  or  of  the  city  with  respect  to  the  construction  of  the 
contract  and  specifications.  On  the  assumption  that  there  was  a  question 
of  fact  for  the  determination  of  the  jury  on  this  point,  the  evidence  to 
which  reference  has  been  made  was  not  only  incompetent,  but  was  most 
prejudicial,  and  the  recovery,  which  was  for  the  full  amount  claimed 
on  the  first  cause  of  action,  could  not  be  permitted  to  stand- 

[3]  We  are  of  opinion,  however,  that  even  the  exp^  testimony  was 
improperly  received,  and  that  the  contract  plainly  Junited  the  right  of 
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recovery  for  underpinning  to  the  lineal  feet  front  of  the  niain  walls 
of  the  buildings  underpinned,  and  recently  this  court  so  held  in  con- 
struing a  contract  and  specifications  which  were  similar  in  all  material 
respects  to  those  in  the  case  at  bar  for  the  construction  of  another  sec- 
tion of  the  same  subway.  Daniels  Co.  v.  City  of  New  York,  196  App. 
Div.  856,  188  N.  Y.  Supp.  716.  The  theory  anjj  basis  upon  which 
the  plaintiffs  here  make  a  claim  for  underpinning  the  stoops  are  the  same 
as  those  upon  which  a  like  claim  was  made  in  Daniels  Co.  v.  City  of 
New  York,  supra ;  but  the  learned  counsel  for  the  respondent  has  here 
presented  them  more  elaborately,  and  he  contends  that  our  former  de- 
cision is  not  controlling.  It  is  therefore  proper  that  we  should  refer  to 
the  evidence  with  respect  to  the  general  nature  of  the  work  of  under- 
pinning the  walls  of  the  building,  and  with  respect  to  the  work  which 
it  is  ckimed  constituted  underpinning  the  stoops. 

In  the  case  at  bar  it  is  perfectly  clear  that  neither  the  .stoops  nor  the 
walls  underneath  them  formed  or  constituted  any  support  to  the  build- 
ings, and  the  work  done  in  supporting  the  stoops  was  materially  differ- 
ent from  that  performed  in  underpinning  the  walls  of  the  buildings. 
The  walls  of  the  buildings  were  supported  in  place  by  timbers,  known 
as  needles,  which  were  passed  through  holes  made  in  the  upper  part  of 
the  foundation  walls  at  right  angles  thereto,  and  then  excavations  were 
made  to  the  required  depth,  in  some  instances  under  the  entire  wall,  and 
in  some  instances  pits  only  were  excavated  at  intervals,  and  then  walls 
or  piers,  depending  upon  whether  there  was  a  complete  excavation  or 
pits  only,  were  constructed  from  the  base  to  the  bottom  of  the  founda- 
tion walls,  which  evidently  were  sufficiently  cohesive  to  remain  in  place 
and  permit  the  performance  of  this  work  when  the  weight  of  the  build- 
ings was  thus,  transferred  from  them  to  the  needles,  and  where  piers 
were  constructed  steel  I-beams  running  longitudinally  under  the  old 
foundation  walls  were  placed  thereon,  and  then  the  timbers  were  re- 
moved and  the  holes  made  by  them  filled  with  masonry. 

Section  77  of  the  specifications  required  the  contractor  to  "safely  and 
permanently  underpin  adjacent  buildings,"  and  in  so  doing  to  use  *'such 
methods  of  construction  or  underpinning,  pnetunatic  or  otherwise,  as 
special  conditions  shall  require  and  the  engineer  shall  approve."  Section 
78  provided  that,  when  the  underpinning  of  a  building  is  necessary  and 
the  work  is  done  as  provided  in  section  77,  payment  would  be  made  "as 
and  at  the  price  provided  in  schedule  item  4,"  and  item  4  provided  that 
"for  underpinning  buildings,  including  all  incidental  work  and  materi- 
al," the  contractor  should  receive  for  buildings  of  the  description  here 
in  question  the  sum  of  "$82  per  lineal  front  foot  of  building  underpin- 
ned." Pursuant  to  the  provisions  of  said  section  77,  the  contractors  in 
every  instance  submitted  to  the  section  engineer,  in  advance  of  doing  the 
work,  a  sketch  showing  the  manner  in  which  they  contemplated  under- 
pinning the  wall  of  a  building,  and  obtained  the  approval  thereof  before 
'proceeding  with  the  work ;  but  in  no  instance  was  any  such  sketch  sub- 
mitted for  approval  or  approved  with  respect  to  the  work  of  supporting 
the  stoops.  Part  of  the  claim  of  the  plaintiffs  was  for  underpinning  29 
stoops  appurtenant  to  buildings  the  walls  of  which  were  not  under- 
pinned, and  the  remaining  claim  for  38  stoops  is  with  respect  to  stoops 
195N.Y.S.— 58 
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appurtenant  to  buildings  the  waBs  of  which  were  underpinned.  It  is 
not  definitely  shown,  either  by  the  testimony  or  by  the  documentary  evi- 
dence, whether  the  front  walls  of  the  buildings  were  on  the  street  lines, 
or  to^what  extent,  if  any,  they  set  back  therefrom. 

The  learned  counsel  for  the  city  asserts  that  the  stoops  were  all  btiilt 
upon  the  avenue  and. constituted  encroachments  thereon,  which  the  city 
was  under  no  obligation  to  support  and  might  have  removed.  The  doc- 
umentary evidence  indicates,  however,  that  the  stoops  projected  from 
8.4  feet  to  13  feet  from  the  buildings  and  for  the  most  part  were  over 
the  avenue.  In  the  main,  the  walls  upon  which  the  stoops  rested  con- 
sisted of  rubble  masonry  with  a  brownstone  veneering,  and  extended  on 
either  side  and  under  the  outer  edge  of  the  stoops,  and  they  varied  in 
depth,  some  of  them  being  only  a  few  feet  deep,  and  others  extending 
nearly  the  depth  of  the  foundation  wall  of  the  building.  The  evidence 
was  uncontroverted,  however,  that  in  no  instance  did  any  weight  of  a 
building  rest  on  the  walls  of  the  stoops,  and  that,  with  certain  excq)- 
tions,  the  weight  carried  by  these  walls  was  not  sufficient  to  exert  any 
pressure  on  the  subway  structure  when  completed,  whidi  was  the  pur- 
pose for  which  section  77  of  the  specifications  required  safe  and  perma- 
nent underpinning  of  adjacent  buildings.  The  exceptional  instances  in 
which  the  walls  supporting  the  stoops  would  exert  a  pressure  against 
the  subway  structure  were  where  excavations  were  required  to  be  made 
under  the  \\^ls  of  the  stoops  in  the  performance  of  other  subway  con- 
struction work,  such  as  sewer  and  ventilating  chamber  construction, 
and  those  are  ^e  only  instances  in  which  it  became  necessary  to  extend 
the  foundation  walls  of  the  stoops  downward,  or  to  support  them  by 
piers  constructed  underneath,  as  was  done  with  respect  to  the  walls  of 
the  buildings.  Moreover,  in  such  instances  the  foundation  walls  were 
not  thus  extended  downward  at  the  outset  in  order  to  support  the 
stoops  pending  and  after  the  construction  of  the  subway,  but  after  the 
complete  construction  of  the  subway.  The  other  work  done  with  re- 
spect to  the  support  of  the  stoops,  which  it  is  claimed  constituted  un- 
derpinning, consisted  principally  in  supporting  the  stoops  against  set- 
tling during  the  construction  of  the  subway  by  passing  ne^le  beams 
through  the  walls,  and  after  the  construction  of  the  subway  in  filling  in 
masonry  in  the  holes  in  the  walls  through  which  the  needle  beams  were 
inserted,  and  in  cracks  in  the  walls  caused  by  the  stoops  settling  away 
frt>m  the  building,  due  to  subway  excavation,  and  being  subsequently 
jacked  back  into  place. 

Section  62  of  the  specifications,  so  far  as  here  material,  provided  that 
the  contractor  should  at  all  times,  by  suitable  bridging  or  other  sup- 
ports, maintain  and  support  "all  surface  and  subsurface  structures  en- 
countered during  the  prosecution"  of  the  work  in  a  "safe  condition  for 
the  usual  service  and  to  the  reasonable  satisfaction  of  the  owners,"  and 
obligated  the  contractor  to  protect  from  injury  "all  surface  and  sub- 
surface structures  and  surfaces  of  whatever  character  along  the  lin^ 
of  work,  and  in  the  event  of  injury  thereto  fully  to  restore  the  same  to 
as  good  a  condition  as  before  the  injury  was  done,"  and  that  this  woric 
should  all  be  at  the  expense  of  the  contractor,  and  should  be  included 
m  the  prices  stipulated  in  the  schedule  for  excavation,  "except  as  otiher- 
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wise  herein  specifically  provided."  Sectioa  81  of*  Ae  specifications  pro- 
vided that  the  cost  of  removing  walls  or  other  parts  of  vaults  from 
within  the  lines  of  excavation  was  to  be  included  in  the  item  for  earth 
excavation,  but  that  the  restoration  thereof  within  the  ordered  net  lines 
of  excavation  would  be  paid  for  at  the  unit  prices  applicable  to  the  sev- 
eral classes  of  work  and  material  involved  therein,  but  that  this  was  not 
to  be  construed  "as  applicable  to  any  work  beyond  the  ordered  net  Unes 
of  excavation,  which  shall  be  at  the  contractor's  own  cost  and  expense/' 
Section  SW  of  the  specifications  provided  that  the  prices  therein  stipu- 
lated for  excavation  were  to  include,  among  other  things,  "the  mainte- 
nance, support,  etc.,  of  all  surface  and  subsurfaee  structures  of  what- 
ever nature,  payment  for  the  maintenance  and  support  of  which^is  not 
herein  elsewhere  specifically  provided  for." 

The  learned  counsel  for  the  respondent  contends  that  these  provisions 
of  the  specifications  are  inapplicable,  for  the  reason  that  it  is  elsewhere 
provid^,  under  the  general  provisions  to  which  reference  has  been 
made,  for  ^ymsnt  for  this  underpinning,  and  he  cites  in  support  of 
his  contention  the  testimony  of  experts  to  the  effect  that  the  work  was 
known  as  underpinning,  and  also  the  case  of  Broadway  Realty  Co.  v. 
Law)'ers'  Title  Insurance  &  Trust  Co.,  226  N.  Y.  335,  123  N.  E.  754, 
which  related  to  the  marketability  of  a  title,  and  held  that  it  was  not 
marketable  for  the  reason  that  a  stoop  appurtenant  to  the  building  con- 
stituted an  encroachment  of  the  building  upon  a  public  street.  The 
point  now  presented  for  decision  is  not  whether  these  stoops  could  be 
considered  for  any  purpose  part  of  the  buildings,  but  whether  by  the 
contract  or  by  any  specifications  with  regard  to  imderpinning  the  parties 
intended  that  the  stoops  should  be  deemed  parts  of  the  buildings,  and 
whether  the  contractors  are  entitled  to  be  paid  for  the  work  thus  done  in 
supporting  them  as  for  underpinning.  If  so,  then  the  city  will  be  oblig- 
ed to  pay  for  underpinning  two  front  walls  in  38  instances,  for  it  lias 
already  paid  for  the  lineal  foot  frontage  of  the  buildings  underpinned 
with  respect  to  the  frontage  measurement  of  the  walls  back  of  the 
stoops.  That,  I  think,  would  be  an  erroneous  construction,  and  would 
in  effect  eliminate  the  word  "front"  from  the  provisions  of  the  specifi- 
cations wherein  it  is  provided  that  the  contractor  shall  receive  for  un- 
derpinning buildings,  including  all  incidental  work  and  material,  $^  per 
lineal  front  foot  of  building  underpinned.  This,  I  think,  clearly  con- 
templates only  one  front  footage  measurement.  The  engineer  was 
therefore  right  in  construing  it  as  meaning  the  measurement  along  the 
front  wall  of  the  bdildmg  only,  and  I  think  the  defendant's  motion  for 
a  dismissal  of  the  first  cause  of  action  should  have  been  granted,  and 
^o^e^^S^^^*^  should  now  he  granted,  and  the  recovery  reduced  by 
$148,153.50,  and  $45,011.18,  the  interest  computed  by  the  court  thereon. 

[4]  The  second  cause  of  action  is  to  recover  $6,634.80,  being  the 
difference  between  $8.25  per  cubic  yard  on  1,843  cubic  yards  of  excava- 
tion for  emergency  exits  and  a  ventilating  chamber,  and  $4.65  per  cubic 
yard,  which  was  allowed  to  the  contractors  therefor.  On  this  cause  of 
action  a  verdict  was  directed  in  favor  of  the  plaintiffs  for  practically 
the  amount  claimed.  The  engineer  classified  this  work  under  the  class- 
ification made  by  the  specifications  for  "rock  excavations  (except  exca- 
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vations  for  sewers  and  pipes),'*  the* contract  price  of  which  was  $4.65 
per  cubic  yard.  The  learned  counsel  for  the  city  contends  that  under 
The  general  provisions  of  the  contract  with  respect  to  the  conclusiveness 
of  the  determination  and  certificate  of  the  engineer,  which  are  the  same 
*as  those  set  forth  in  our  opinion  in  Daniels  Co.  v.  City  of  New  York, 
supra,  and  need  not  be  restated  here,  the  determination  of  the  engineer 
is  binding  and  conclusive  on  the  contractors,  in  the  absence  of  fraud  or 
bad  faith,  of  which  there  is  no  evidence.  The  learned  counsel  for  the 
respondents  claim  that  this  work  was  incidental  to  the  construction  of 
the  tunnel  for  the  express  tracks,  and  that  the  refusal  of  the  engineer  to 
classify  it  under  the  item  in  the  specifications  for  "tunnel  excavation 
(except  tunneling  for  sewers),'*  for  which  the  contract  price  was  $8.25 
per  cubic  yard,  was  arbitrary,  and  not  merely  an  error  in  classifying 
the  work,  but  constituted  an  erroneous  construction  of  the  contract  and 
specifications,  which  is  reviewable  by  the  court  imder  our  former  de^ 
cision  to  which  reference  has  been  made. 

The  plans  required  the  construction  of  an  exit  for  passengers  on 
each  side  of  the  avenue  from  each  of  the  express  tracks  to  the  local  sta- 
tions at  Sixty-Eighth  street  and  Seventy-Seventh  street,  and  also  a 
large  ventilating  chamber  over  and  in  connection  with  the  express 
tracks.  When  the  plans  and  specifications  were  prepared,  it  was  ex- 
pected that  the  entire  excavation  for  the  express  tracks  covered  by  this 
contract  would  be  tunneled  through  solid  rock.  The  learned  counsel 
for  the  respondents  contends  that,  since  the  construction  of  the  exits 
and  of  the  ventilating  chamber  were  required  only  in  connection  with 
and  for  the  express  tracks,  the  excavation  therefor  constituted  tunnd 
excavation.  The  plaintiffs  presented  evidence,  which  was  uncontro- 
verted,  tending  to  show  that  the  cost  of  excavating  the  perpendicular 
tunnels  for  the  exits  and  of  excavating  for  the  air  chamber  was  greater 
than  the  cost  of  tunneling  for  the  express  tracks.  Neither  the  contract 
nor  the  specifications  contained  any  separate  classification  for  this  ex- 
cavation. The  engineer  classified  it  as  rock  excavation  above  a  point 
midway  between  the  roof  of  the  express  tunnel  and  the  floor  of  the 
local  tracks,  and  as  tunnel  excavation  below  that  point.  The  excava- 
tion was  of  the  same  general  character  and  cost,  both  above  and  below 
the  line  thus  arbitrarily  assumed  by  the  engineer  in  classifying  the 
work.  I  am  of  opinion  that  this  was  not  a  question  of  classification 
of  work  or  materials,  upon  which  the  determination  and  certificate  of 
the  engineer  were  made  conclusive,  and  that  it  was  all  tunnel  excava- 
tion, within  the  fair  intent  and  meaning  of  the  coAtract  and  specifica- 
tions. The  facts  being  uncontroverted,  the  learned  court,  therefore,  was 
right  in  directing  a  verdict  in  favor  of  the  plaintiffs  on  this  cause  of 
action. 

The  third  cause  of  action  was  for  extra  work  performed  and  mate- 
rials furnished  by  the  contractors  under  the  contract  in  constructing, 
removing,  relocating,  and  restoring  certain  ducts  containing  electrical 
wires,  and  in  supplying,  furnishing,  and  drawing  cables  into  and  through 
them.  On  that  cause  of  action  a  verdict  was  directed  in  favor  of  the 
plaintiffs  for  $43,796.20.  The  city  conceded  that  the  contractors  per- 
formed this  work  and  furnished  these  materials,  and  that  the  amount 


Digitized  by 


Google 


Sup.  Ct.)  m'govb^in  v.  city  op  new  xobk  93S 

(196  K.T.S.) 

claimed  was  the  reasonable  value  thereof,  but  it  denied  liability  there- 
for. There  were  several  duct  lines  under  Lexington  avenue  within  the 
area  which  the  contractors  were  required  to  excavate  by  open  cut.  The 
Empire  City  Subway  Company  had  one  on  each  side  of  the  street,  ex- 
tending from  one  end  of  the  section  to  the  other.  The  Consolidated 
Telegraph  &  Electrical  Subway  Company  had  another  duct  line,  ex- 
tending the  entire  length  of  the  section.  It  was  on  the  easterly  side 
from  Sixty-Seventh  to  Sixty -Ninth  streets,  and  there  crossed  to  the 
westerly  side.  Each  of  the  ducts  carries  many  cables.  The  Empire 
ducts  carry  the  telephone  and  the  police  and  fire  department  wires,  and 
the  Consolidated  ducts  carry  the  Edison  Company's  high  and  low  ten- 
sion wires.  The  ducts  were  of  tile  incased  in  concrete,  and  within  them 
there  were  individual  channels  for  the  cables.  At  each  street  inter- 
section, the  continuity  of  the  ducts  was  broken  by  a  manhole,  and  the 
cables,  which  were  of  the  length  between  the  manholes,  with  some  al- 
lowance for  slack,  were  drawn  through  the  ducts,  and  hung  upon  racks 
along  the  wall,  and  spliced  together  at  the  manholes.  The  contract 
plans,  upon  which  the  bids  were  received,  showed  the  duct  lines  as  they 
then  existed  in  the  avenue,  but  did  not  indicate  whether  they  were  to 
be  retained  in  place  or  moved  elsewhere  during  the  construction  of  the 
subway  or  when  it  was  completed.  With  respect  to  such  subsurface 
structures,  section  39  of  the  specifications  provided  as  follows : 

"Detailed  Drawings. 
•*Sectloii  No.  89.  The  engineer  will  prepare  and  famish  to  the  contractor, 
from  time  to  time  as  required,  drawings  and  plans  amplifying  snch  details  of 
the  contract  drawings  as  may  be  necessary,  and  drawings  and  plans  necessary 
to  show  the  adjustment  and  reconstmctlon  of  all  surface  and  subsurface  stnio- 
tores  wherever  the  reconstruction  of  the  same  is  necessitated  by  the  construc- 
tion of  the  railroad.  These  plans  must  be  strictly  followed,  unless  local  con- 
ditions should  develop,  during  construction,  suggesting  changes,  when,  with 
the  approval  of  the  engineer,  such  changes  may  be  permitted." 

Section  58  of  the  specifications  required  the  contractors  to  give  one 
week's  notice  in  advance,  to  the  proper  city  officials  and  to  all  com- 
panies owning  or  having  charge  of  surface  or  subsurface  structures 
along  any  part  of  the^work,  of  their  intention  to  commence  operations 
along  that  part  of  the  route,  and  to  co-operate  with  those  in  charge 
of  said  structures  and  furnish  them  reasonable  facilities  for  inspecting 
"the  methods  of  caring  for  their  property."  Section  59  provided  that 
the  engineer  would  prepare  a  tentative  plan  to  be  submitted  to  the  par- 
ties interested  with  respect  to  the  rearrangement  of  "subsurface  struc- 
tures requiring  removal  and  relaying  or  reconstruction,  due  to  interfer- 
ence with  the  railroad  structure,"  and  "required  him  to  make  any  rea- 
sonable changes  requested  by  interested  parties  and  approved  by  him," 
and  provided  that  a  further  plan  should  be  made  then,  which,  on  the 
approval  of  the  engineer,  would  be  final. 

Section  60  provided  that,  whenever  it  became  "necessary  to  cut, 
move,  change,  or  reconstruct  any  surface  or  subsurface  structures  or 
connections  therewith,  such  work  shall  be  done  according  to  the  rea- 
sonable satisfaction  of  the  owners  of  such  pipes  or  other  structures." 
Section  61  required  that  all  work  of  reconstruction  or  alteration  should 
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be  done  with  reasonable  dispatch,  and  that  facilities  should  be  provided 
to  the  end  that  the  woric  would  "interfere  as  little  as  possible  with  the 
pfactical  working  and  use  of  such  structures."  Section  62  required 
the  contractor,  by  suitable  bridging  or  other  supports,  to  maintain  and 
support  in  a  safe  condition  for  the  usual  service  and  reasonable  sat- 
isfaction of  the  owners  "all  surface  and  subsurface  structures  encoun- 
tered during  the  prosecution"  of  the  work,  and  to  protect  such  struc- 
tures from  injury,  and,  in  the  event  of  injury,  to  restore  them  to  as 
good  a  condition  as  existed  prior  thereto,  and  that  all  of  this  work,  in- 
cluding "all  changes  of  surface  or  subsurface  structures  made  by  the 
contractor  for  his  own  convenience  in  executing"  the  work,  should  be 
done  at  the  expense  of  the  contractor  and  included  in  the  prices  stipu-, 
lated  in  the  schedules  for  excavation,  "except  as  otherwise  herein  spe- 
cifically provided." 

Section  64  provided  that  changes  of  electrical  conduits  or  ducts  andi 
their  appurtenances,  other  than  street  railroad  ducts,  found  in  the 
streets,  "made  necessary  because  of  physical  interference  with  the  rail- 
road structures,  and  requiring  the  removal,  relaying,  or  reconstruction 
in  other  than  the  original  position,  will  be  paid  for  at  the  price  stipu- 
lated in  schedule  item  127,"  and  that  the  price  per  duct  foot  as  there- 
in provided  was  "to  include  the  cost  of  all  ducts  in  place,  of  all  man- 
holes, vaults,  service  boxes,  and  their  appurtenances,  all  drawing  of 
cables  and  providing  new  cables  where  necessary,  of  the  proper  restora- 
tion of  all  services  that  may  be  aifected  by  the  chan^  in  the  duct 
lines,  oi  such  excavation  and  restoration  of  street  services  as  may  be 
necessitated  by  the  changes  in  duct  lines,  or  allowance  for  damages 
or  extra  service  other  than  is  provided  for  items  of  the  diflFerent  class- 
es of  construction  shown  in  the  schedule,  or  where  not  susceptible  of 
classification,  then  as  otherwise  provided  herein."  The  provision  "as 
otherwise  provided  herein"  relates  to  the  payment  on  the  basis  of  cost 
plus  10  per  cent. 

[6]  The  plaintiffs  showed  by  testimony  of  experts  that  all  of  these 
duct  lines  might  have  been  retained  in  place,  with  certain  changes  of 
manholes  and  "flattening  out"  of  the  ducts,  where  the  roofs  of  the 
subway  stations  came  close  to  the  surface  of  the  street,  and  tfiat  if 
they  had  been  so  retained  in  place,  with  these  changes,  there  would 
have  been  very  little  additional  excavation  required,  and  that  no  sub- 
stantial amount  of  new  cable  would  have  been  required.  The  commis- 
sion estimated  that  155,300  feet  of  duct  would  be  required  to  be  relaid 
as  provided  in  section  64  of  the  specifications,  and  this  estimate  was  in- 
serted in  the  form  of  proposals  for  the  use  of  bidders,  with,  however, 
a  note  to  the  effect  that  it  was  understood  that  the  quantities  of  the 
various  items  specified  were  given  as  a  basis  for  the  uniform  compari- 
son of  bids,  and  were  not  in  any  way  guaranteed  or  represented  as  cor- 
rect, or  intended  to  be  relied  on,  and  that  they  should  not  be  taken  as 
final,  and  should  form  no  basis  for  any  claim  in  case  they  did  not 
correspond  with  the  final  measurements  or  quantities,  and  that  the 
commission  reserved  the  right  to  increase  or  diminish  or  omit  entirely 
any  of  the  quantities  or  items. 
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The  ccmtractors  at  first  proceeded  on  the  assumption  that  the  ducts 
were  to  be  supported  and  retained  in  place,  and  there  is  evidence  tend- 
ing to  show  that  that  course  was  satisfactory  to  the  owners  of  the 
structures ;  but  the  commission  prepared  plans  changing  the  position  of 
most  of  the  ducts  and  requiring  that  they  be  placed  outside  the  open 
cut  excavation  and  under  the  sidewalks.  This  required  excavations 
from  the  surface  of  the  carriageway  and  sidewalks  outside  the  open 
subway  cut,  about  3  feet  in  width  and  about  7  feet  in  depth,  and  relo- 
cation of  many,  manholes.  This  change  of  location  of  the  ducts  also 
involved  installing  new  cables,  owing  to  the  fact  that  the  old  cables 
were  not  of  suitable  length,  and  the  replacing  of  a  part  of  the  lines  of 
duct  by  split  tile  ducts,  which  was  less  expensive  than  it  would  have 
been  to  replace  the  cables,  and  the  telephone  company,  under  an  ar- 
rangement with  the  contractors  with  xespect  to  the  cost  of  the  work, 
laid  the  split  tile  ducts.  By  reason  of  these  changes  in  the  location  of 
the  ducts,  plaintiffs  were  required  to  lay  258,609  feet  of  new  duct,  but 
were  only  allowed  by  the  defendant  for  190,030  feet  thereof.  After 
plaintiffs  made  the  excavation  for  the  New  York  Telephone  Com- 
pany's duct  on  the  easterly  side  of  the  avenue  and  constructed  the 
ducts  therein,  they  made  an  arrangement  with  the  telephone  com- 
pany by  which  it  furnished  the  new  cable  required  and  installed  it  in 
the  duct  for  $10,000. 

The  evidence  is  uncontroverted  with  respect  to  the  work  required 
to  be  done  by  the  contractors,  upon  which  this  cause  of  action  is  predi- 
cated, or  the  reasonable  cost  and  value  thereof.  The  city  merely  con- 
tends that  under  the  provisions  of  section  64  of  the  specifications,  to 
which  reference  has  been  made,  the  work  was  included  in  the  unit 
price  of  15  cents  per  cubic  foot  for  excavation.  It  plainly  appears,  how- 
ever, that,  with  the  exception  of  the  split  tile  duct,  this  work  was  order- 
ed by  the  commission  and  did  not  fM-operly  fall  within  the  provisions  of 
section  62  of  the  specifications,  for  the  reason  that  it  was  not  caused  to 
any  material  extent  by  interference  bv  the  construction  of  the  subway 
with  the  ducts  as  they  were  in  place.  The  commission  did  not  direct  the 
laying  of  the  split  tile  duct  lines,  but  it  was  shown  that  that  was  satis- 
factory to  the  owners,  and,  if  that  course  had  not  been  pursued,  it 
would  have  been  necessary  to  move  the  cables  into  new  ducts  at  a  cost 
of  $9,000  in  excess  of  the  cost  in  laying  the  split  tile  ducts.  The  re- 
covery for  the  additional  cables  furnished  was  at  the  contract  price,  and 
that  for  the  excavation  was  at  the  contract  price  for  sewer  excava- 
tions, which  was  quite  similar,  and  that  for  the  other  work  was  on  the 
basis  of  cost  plus  ten  per  cent.  I  am  of  opinion,  therefore,  that  the 
court  properly  directed  a  verdict  for  the  plaintiffs  on  tWs  cause  of 
action< 

The  fourth  cause. of  action  is  for  two  items:  (1)  For  $4,428.85  for 
gas  pipes  relaid,  owing  to  physical  interference  with  the  subway  struc- 
ture or  surface  structures;  and  (2)  $3,207.75  for  gas  pipes  relaid, 
due.  to  interference  with  the  split  tile  duct  line.  The  court  directed  a 
verdict  in  favor  of  the  plaintiff  for  the  whole  amount  demanded  on  this 
cause  of  action.  The  city  claims  that  since  the  split  duct  line  was  not 
ordered  by  the  commission,  and  was  laid  pursuant  to  a  private  ar- 
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rangement  between  the  contractors  and  the  telephone  company,  there 
can  be  no  recovery  therefor.  As  already  observed,  it  appears  that  the 
laying  of  the  split  duct  line  was  an  economical  arrangement,  and  the 
cost  thereof  and  of  changing  the  location  of  the  gas  pipes  incident 
thereto  was  less  than  it  would  have  cost  to  remove  the  cables  into  new 
ducts.  Section  63  of  the  specifications,  as  far  as  here  material,  pro- 
vided that  changes  of  gas  pipes  rendered  necessary  owing  to  physical 
interference  with  the  railroad  structure  and  requinng  the  removal,  re- 
laying; or  reconstruction  of  the  pipes  and  appurtenances  in  other  than 
their  original  positions,  would  be  paid  for  at  the  prices  stipulated  in 
schedule  items  77-99,  which  provided  that  the  prices  were  to  be  "per 
litieal  foot  of  pipe  laid,  including  all  work,  labor,  and  material  incident 
to  such  laying,"  except  that,  if  new  pipe  had  to  be  provided  and  was 
ordered  by  the  engineer,  it  would  "be  paid  for  in  addition  to  the  price 
paid  for  laying,  etc.,  at  the  price  stipulated  in  schedule  items  100  and 
101,"  which  related  to  the  cost  of  new  pipe  delivered  on  the  work. 

[8]  With  respect  to  the  claim  for  relaying  gas  pipes,  with  the  excep- 
tion of  $450  thereof,  the  city  contends  that  part  of  the  pipe  for  which 
the  claim  is  made  was  moved  or  rel^id  for  the  convenience  of  the  con- 
tractor ;  but  the  uncontroverted  evidence  is  that  the  plaintiffs  made  no 
claim 'for  gas  pipes  removed  and  relaid  solely  iot  their  convenience, 
and  that  it  was  necessary,  owing  to  interference  with  the  subway  con- 
struction, to  change  the  location  of  all  of  the  gas  pipes  for  which  they 
made  claims.  An  item  of  $450  was  for  lining  up,  grading,  and  calking 
the  joints  of  a  36-inch  gas  main,  which  was  i^equired,  not  by  the  com- 
mission, but  by  the  gas  company,  before  it  deemed  it  safe  to  admit  gas 
into  the  pipe.  There  was  evidence  on  the  part  of  the  plaintiffs,  which 
was  uncontroverted,  to  the  effect  that  this  was  equivalent  to  relaying 
the  gas  main,  and  that  the  reasonable  value  thereof  was  $4.50  per 
Uneal  foot.  At  the  close  of  the  evidence  the  city  moved  for  a  dismissal 
of  this  cause  of  action,  and  the  plaintiffs  moved  for  a  direction  of  a 
verdict  in  their  favor  thereon.  The  court  invited  a  suggestion  as  to 
whether  there  was  any  question  of  fact,  and  no  claim  was  made,  by 
the  city  that  there  was  a  question  of  fact  for  the  consideration  of  the 
jury  with  respect  to  this  cause  of  action.  The  court  thereupon  di- 
rected the  verdict.  It  is  now  too  late  for  the  city  to  contend  that  it  was 
for  the  jury  to  pass  upon  the  expert  testimony. 

[7]  The  fifth  cause  of  action  was  for  $30,249.66,  for  the  cost  of 
extra  work  not  contemplated  by  the  contract,  plans,  or  specifications. 
It  consists  of  an  item  of  $2,809.29  for  making  tKe  tunnel  larger  than 
was  contemplated,  owing  to  the  fact  that  soft  earth  and  mud  were 
encountered  between  a  point  100  feet  south  of  Seventy-Fourth  street 
and  a  point  just  north  of  Seventy- Fifth  street,  and  an  item  of  $21,931.- 
78  for  the  excess  cost  of  excavation  incident  to  encountering  this  soft 
earth  and  mud,  and  an  item  of  $5,508.59  for  reconstructing  the  local 
tracks  caused  by  the  settlement  thereof  at  that  point.  The  court  di- 
rected a  verdict  for  the  full  amount  of  the  claim.  The  basis  on  which 
a  recovery  was  had  on  this  cause  of  action  was  the  difference  between 
the  amount  it  cost  the  plaintiffs  to  construct  the  tunnel  between  these 
points  and  the  amount  it  would  have  cost,  if  they  had  not  encountered 
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the  isoft  ground  and  muA  The  evidence  with  respect -to  the  plaintiff s' 
damaees  on  that  theory  is  uncontroverted  and  is  of  a  most  satisfactory 
nature,  for  it  is  based  on  the  actual  cost  of  construction  of  the  tunnel 
between  these  points,  and  the  actual  cost  to  them  of  constructing  the 
tunnel  for  the  same  distance  at  other  points  where  the  construction 
was  through  solid  rock,  which  it  was  supposed  would  be  encountered 
at  this  point.  The  dty  contends  that  in  any  event  this  was  not  the 
proper  measure  of  damages,  and  that  the  recovery  should  have  been 
limited  to  the  difference  between  the  actual  cost  of  the  construction  of 
the  tuimel  between  these  points  and  the  amount  received  by  the  con- 
tractors therefor. 

Manifestly  that  would  not  afford  the  contractors  adequate  relief, 
•for  it  would  eliminate  their  profits  on  the  construction  of  the  tunnel 
between  these  points.  This  cause  of  action  was  based  on  misrepresen- 
tations induced  by  borings  made  in  behalf  of  the  commission  to  shdw 
the  nature  of  the  material  to  be  encountered.  The  borings  were  shown 
on  the  supplemental  drawings  submitted  for  the  inspection  of  bidders, 
which,  however,  contained  a  note  to  the  effect  that  they  were  not  guar- 
anteed. The  contract  drawings,  however,  which  presumably  were 
based  on  these  borings  and  were  likewise  submitted  for  the  inspection 
of  bidders,  indicated  that  the  tunnel  was  to  be  constructed  throughout 
Ae  entire  distance  through  solid  rock,  and  they  contained  no  note  or 
information  to  the  effect  that  bidders  might  not  rely  thereon,  with  the 
exception  of  a  note  as  follows: 

"If  rock  is  not  encountered,  the  design  of  the  side  walls  and  floor  wiU  be 
modified." 

There  was  a  map  on  file  with  the  commission  at  this  time,  showing 
that  formerly  a  creek  crossed  the  avenue  at  this  point,  and  i£  that  had 
been  taken  into  consideration  by  the  engineers  representing  the  com-, 
mission,  they  should  have  known  that  the  avenue  had  been  filled  in, 
at  this  point  over  the  bed  of  the  creek,  and  should  have  anticipated 
that  soft  earth  or  mud  might  there  be  encountered.  Owing  to  the  fact 
that  soft  earth  and  mud  were  thus  encountered,  the  contractors  were 
obliged  to  employ  a  pneumatic  method  of  tunneling,  involving  the  use 
of  compressed  air  to  prevent  the  earth  between  the  tunnel  and  the  cut,, 
some  28  feet  above,  in  which  the  local  tracks  were  constructed,  and 
at  the  sides,  from  falling  in,  and  it  became  necessary  to  change  die 
plans,  by  materially  thickening  the  side  and  upper  walls  of  the  tunnd 
to  support  the  earth.  This  contract  also  contains  the  usual  provisions 
that  the  bidders  must  inspect  the  premises  themselves;  but  I  am  of 
opinion  that  the  authorities,  the  latest  of  which  is  Fotmdation  Co.  v^ 
State  of  New  York,  233  N.  Y.  177,  135  N.  E.  236,  holding  that  in  such 
case  ordinarily  bidders  shall  have  no  claim  for  extra  work,  and  must 
at  their  peril  discover  the  nature  of  the  material  to  be  encounteredi 
are  not  controlling  on  the  facts  of  this  case,  which,  I  think,  bring  it ' 
fairly  within  the  doctrine  of  Faber  v.  City  of  New  York,  222  N.  Y, 
255,  118  N.  E.  609. 

Here  not  only  was  the  contract  let  on  a  unit  basis  instead  of  for  a 
gross  sum,  but  it  was  for  work  to  be  done  under  one  of  the  principal 
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thoroughfares  of  the  city,  and  it  was  not  expected  that  the  bidders 
should  make  and  rely  on  their  own  borings,  and  it  was  perfectly  evi- 
dent that  that  would  have  been  impracticable,  even  if  they  could  have 
obtained  the  necessary  permits  therefor,  because  the  street  was  left 
open  for  public  use  until  after  the  work  of  construction  was  actually 
commenced,  and  the  extra  work  was  rendered  necessary  by  conditions 
which  might  have  been,  but  were  not,  discovered  by  the  commission, 
and  could  not  have  been  discovered  by  bidders.  Moreover,  I  am  of 
opinion  that  this  claim  of  the  contractors  comes  within  the  provisions 
of  article  XII  of  the  contract,  which,  so  far  as  here  material,  provides 
as  follows: 

••Work  Not  Susceptible  of  Classification. 

•'Article  XII.  In  case  any  work  or  materials  shall  be  required  to  be  done  * 
or  furnished  in  or  about  the  works — whether  specified  herein  or  indicated  on 
the  plans  or  not — which  are  not  susceptible  of  classification  under  the  sched- 
ule of  unit  prices,  the  contractor  shall  and  wlU,  if  ordered  by  the  engines, 
do  and  perform  such  work  and  furnish  snch  materials  at  and  for  the  actual 
and  necessary  net  cost  in  money  to  the  contractor  for  labor  and  for  material, 
where  new  material  is  used  and  in  addition  thereto  ten  per  centum  (10%)  of 
such  net  cost  for  the  use  of  tools  and  plan,  superintendence  and  all  oth^r  ex<« 
penses  incidental  to  the  performance  of  such  work  and  the  famlsbinff  of  soch 
material,  and  the  contractor  shall  have  no  further  claim  in  excess  of  the 
above ;  but  this  method  of  payment  shall  not  apply  to  the  performance  of  any 
work  or  the  furnishing  of  any  material  which  in  part  or  in  whole  is  suscepti- 
ble of  classification  imder  such  schedule,  which  work  or  material  shall  be  pidd 
for  in  part  or  in  whole,  aa  the  case  may  be,  at  the  unit  price  given  in  audi 
schedule*  except  as  herein  otherwise  expressly  provided." 

If  these  provisions  of  the  contract  are  to  have  any  scope,  it  seems 
to  me  that  they  fairly  cover  this  claim,  for  concededly  this  work  was 
unforeseen,  and  the  actual  cost  of  constructing  the  tunnel  between 
these  points  was  increased  by  this  unforeseen  condition,  for  the  amount 
of  which  the  recovery  was  had.  I  am  therefore  of  opinion  that  the 
court  was  also  right  in  directing  a  verdict  on  this  cause  of  action* 

[8]  The  sixA  cause  oi  action  was  to  recover  a  balance  of  $25,000^ 
alleged  to  be  owing  on  account  of  extra  work,  labor,  and  services 
performed  and  material  furnished  at  the  special  instance  and  request 
o£  the  defendant ;  but  the  plaintiffs  on  the  trial  abandoned  all  of  that 
cause  of  action,  with  the  exception  of  nine  items,  for  which  they 
claimed  the  aggregate  amount  of  $9,200.40.  The  court  directed  a  ver- 
^ct  in  their  favor  with  respect  to  seven  of  the  items^  and  left  the  other 
two  to  the  jury,  and  the  verdict  was  rendered  in  favor  of  the  plaintiffs 
thereon.  The  first  item,  for  $1,875.60,  and  the  second,  for  $1,719.30, 
were  for  laying  concrete  under  the  side  walls  of  the  tunnel  and  for 
excavating  therefor.  This  work  was  .all  beyond  the  "ordered  line  of 
tacavation,"  which  was  a  line  1  foot  2  inches  below  the  base  of  the 
rails.  The  contractors  were  required  by  an  order  of  the  engineer  to 
change  the  outside  line  of  the  structure,  which  required  excavation 
beyond  the  "ordered  line  of  excavation."  It  appears  that  the  contrac- 
tors had  been  paid  for  like  work  on  other  parts  of  the  contract  The 
facts  were  uncontroverted,  and  the  right  of  the  plaintiffs  to  recover  for 
these  items  depended  upon  the  construction  of  the  contract  work.    I 
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am  of  opinion  that  the  plaintiffs  were  entitled  to  cecover  therefor^  and 
that  the  verdict  thereon  was  proper  and  right. 

Item  3,  for  $648,  is  for  extra  concrete  in  the  side  walls,  and  item 
4,  for  $2,508,  is  for  extra  tunnel  excavation  therefor.  This  work  was 
required  by  the  engineer,  and  the  city  paid  the  contractor  for  other 
similar  work.  These  claims  were  predicated  upon  a  change  in  the 
plan.  The  only  point  presented  by  the  evidence  with  respect  to  these 
two  items,  which  the  defendant  claimed  required  submission  to  the 
jury,  was  as  to  whether  this  work  was  done  in  a  medium  rock  section 
or  in  a  hard  rock  section,  and  the  jury  on  conflicting  evidence  found 
in  favor  of  the  plaintiffs. 

The  fifth  item,  for  $327,  the  sixth  item,  for  $292.50,  the  seventh 
item,  for  $440,  and  the  eighth,  for  $560,  were  for  gravel  placed  in  soft 
ground  and  the  excavation  therefor  under  the  floor  of  the  local  level 
and  for  drainage  pipes.  This  work  was  not  contemplated  when  the 
contract  was  let,  and  would  not  have  been  necessary,  but  for  the  fact 
that  soft  earth  and  mud  were  encountered,  and  water  therefrom  satu- 
rated the  bottom  of  the  local  cut,  rendering  it  necessary  to  excavate  6 
inches  bdow  die  subgrade  and  to  refill  with  gravel  in  order  to  obtain  a 
firm  foundation  on  which  to  lay  the  concrete  bottom.  This  also  neces- 
sitated the  laying  of  tile  drains  to  carry  the  water  to  a  sump.  Item  9, 
for  $830,  relates  to  extra  rock  excavation,  consisting  of  triangtdar 
pieces  of  rock  at  points  where  the  sewer  trenches  and  the  subway  ex- 
cavation met,  the  removal  of  which  became  necessary  for  the  safety 
of  the  subway  and  to  expedite  the  construction  thereof.  I  am  of  opin- 
ion, therefore,  that  the  plaintiffs  were  entitled  to  recover  on  the  sixth 
cause  of  action,  in  so  far  as  they  have  recovered  hereon. 

[8]  Finally,  the  appellant  contends  that  these  claims  in  behalf  of 
the  contractor  were  not  presented  to  the  chief  engineer  on  of  before 
the  15th  day  of  the  month  following  the  accrual  Siereof,  as  required 
by  article  43  of  the  contract,  and  that  by  virtue  thereof  the  claims  were 
forfeited.  These  claims  were  asserted  in  behalf  of  the  contractors 
from  time  to  time  as  they  were  required  to  perform  the  work,  and  they 
were  thoroughly  understood  by  the  chief  engineer,  and  he  understood 
perfectly  well  that  the  contractors  did  not  intend,  to  waive  them.  If 
said  article  43  applies  to  such  claims,,  I  am  of  opinion  that  the  defend- 
ant' should  be  de^ed  to  have  waived  the  formal  presentation  tihereof. 
See  Foundation  Co.  v.  State  of  New  York,  supra. 

The  other  points  have  been  examined,  and  we  find  no  merit  therein. 
It  follows  that  the  judgment  should  be  modified,  without  costs  to  ap- 
pellant, by  eliminating  therefrom  the  amount  represented  by  the  re- 
covery on  the*  first  cause  of  action  as  already  stated,  and,  as  so  modi- 
fied, affirmed.  ' 
..  Ji^dgment  modified,  as  directed  in  opinion,  and.  as  so  mocHfied,  af- 
firmed, without  costs.    Settle  order  on,  notice.    All  concur. , 
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PEOPLE  V.  BUFFALO  GRAVEL  CORPORATION  tt  «L 

(Supreme  Court,  Extraordinary  Trial  Term,  Erie  County.    June  12,  1922.) 

1.  Indictment  and  information  ^s»l37(3)— IMotion  to  di8ml8S  nay  be  gnwtnd^ 

eitlier  for  fallnro  to  indorse  or  present,  or  for  presence  of  tliird  party  in  Jmy 
room. 

A  motion  to  dismiss  an  Indictment,  under  Code  Cr.  Proc.  §  313,  may  be 
made  on  either  or  both  of  the  following  grounds,  and  no  other:  first, 
when  not  found  indorsed  and  i>resented,  as  prescribed  by  sections  268 
and  272;  and,  second,  when  a  person  has  been  permitted  to  be  present 
during  sessions  of  the  grand  jury,  while  the  charge  embodied  in  the  in- 
dictment was  under  consideration,  except  as  provided  In  sections  262, 
263,  and  264. 

2.  Indictment  and  Information  ^=p  137 (4)— Court  may  set  aside  Indtetment  f^und 

In  violation  of  defendant's  oonstltutlonal  riglits. 

Independently  of  the  enumerated  grounds  for  dismissing  an  Indictment 
\mder  Code  Cr.  Proc  §  313,  the  court  has  inherent  power  to  set  an  in- 
dictment aside  which  has  been  found  in  violation  of  defendant's  consti- 
tutional rights,  as  where  it  was  found  without  evidence,  etc.,  or  where 
defendant  has  been  compelled  to  give  evidence  against  himself. 

3.  Intflotmont  and  information  #=»t37(4)--Grand  Jury  Judges  wliether  evldouoo 

sufficient  to  support  indictment. 

Code  Cr.  Proc.  §  258,  provides  that  the  grand  jury  ought  to  find  an  in- 
dictment when  all  the  evidence,  taken  together.  Is  such  as  in  their  judg- 
ment would  warrant  a  conviction  by  a  jury;  but  it  Is  the  judgment  of 
the  grand  jury,  and  not  that  of  the  court,  that  prevails,  and  when  there 
is  some  evidence  to  support  an  indictment,  which  they  in  their  judgment 
have  the  right  to  accept  as  sufficient  to  warrant  a  conviction  on  trial,  if 
uncontradicted  and  unexplained,  then  there  is  sufficient  evidence  for  the 
grand  jury. 

4.  Criminal  law  <Ss»li44(3)— Indlctmsnt  presumed  to  be  based  on  sufficient  evi* 

deuce. 

The  presumption  is  that  an  indictment  is  based  on  le^al  and  soffident 
evidence  until  there  is  satisfactory  proof  to  the  contrary. 

5.  Witnesses  ^=;>202— "To  give  evidence  against  one's  self"  defined. 

To  "give  evidence  against  one's  self,"  within  meaning  of  Const  U.  S. 
Amend.  6,  and  Const.  N.  Y.  art  1,  §  6,  means  to  give  evidence  whldi  may 
be  thereafter  used  against  one,  and  which  tends  to  convict  him  of  a 
crime,  either  directly  or  by  affording  a  due  to  other  facts  which  may  con- 
vict 

6.  Witnesses  ^=>305(1)— Constitutional  privilege  that  no  one  be  compelled  to 

testify  against  himself  may  be  waived. 

The  privilege  of  Const  art  1,'  §  6,  diat  no  person  be  compelled  to  be  a 
witness  against  himself,  is  a  personal  one^  and  may  be  waived  by  the 
witness,  and  such  waiver  is  effected  by  testifying  without  claiming  the 
privilege. 

7.  Criminal  law  ^=:>42— Immunity  given  by  statute  must  be  broad  as  eonstitn- 

tional  privilege  of  which  witness  deprived. 

Statutes  giving  immunity  against  the  use  of  evidence  given  as  against 
prosecution  for  any  matter  concerning  which  the  privileged  testimony  is 
given,  must  be  as  broad  as  the  privilege  of  Const,  art.  1,  §  6,  providing 
that  no  one  shall  be  ccAnpelled  to  be  a  witness  against  himself  and  of 
which  the  witness  is  deprived. 

8.  Criminal  law  ^=s>42— Immunity  against  testimony  given  under  oompnislon  must 

bo  against  prosecution. 

Immunity  against  the  use  of  testimony  given  under  compulsion  is  not 
an  adequate  substitute  for  constitutional  privilege  of  article  1,  §  6.  The 
Immunity  must  be  against  prosecution. 

^s>For  other  casas  see  same  topic  &  KEY-NUMBER  in  all  Kejr-Numbere^DigestB  ft  IndUM 
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^9.  Criminal  law  «=»42~lmiiianlty  from  prosooatioii  of  wifoesses  testifying  under 
coropnislon  not  available  to  oerporatlon. 

Immunity  from  prosecution  on  account  of  testifying  under  compulsion 
Is  not  available  to  a  corporation  against  being  compelled  to  produce  its 
books,  papers,  and  documents  for  inspection  and  examination  in  either  a 
civil  or  criminal  proceeding. 

10.  Criminal  law  «=»42— Immunity  from  teetifying  not  olaimed  by  oorporatlon 
ofiicer,  so  as  to  excuse  him  from  producing  corporation's  books. 

Immunity  from  prosecution  on  account  of  testifying  under  compulsion 
may  not  be  claimed  by  an  officer  or  employ*  of  a  corporation,  so  as  to 
excuse  him  from  producing  books,  etc.,  of  the  corporation,  as  distinguished 
from  his  private  papers,  even  though  such  books,  eta,  may  contain  en- 
tries which  may  convict  the  party  producing  them ;  but  the  officer  may 
not  be  required  to  produce  his  private  papers  without  having  benefit  of 
the  immunity. 

M.  Witnesses  ^=:»305( I)— Constitutional  privilege  that  no  one  compelled  to  give 
testimony  against  himself  personal  to  witness. 

The  constitutional  privilege  that  no  one  be  compelled  to  give  testimony 
against  himself  is  personal  to  the  witness,  but  may  be  waived  by  testify- 
ing without  objection  or  falling  to  assert  the  privilege. 

12.  Criminal  law  ^=:»42— Not  necessary  for  witness  to  assert  constitutional  priv- 
ilege to  have  benefit  of  Immunity  statute. 

It  is  not  necessary  that  the  constitutional  privilege  that  no  one  be  com* 
pelled  to  testify  against  himself  be  asserted  by  a  witness  in  order  that  he 
may  have  the  benefit  of  an  immunity  statute ;  there  being  no  waiver  of 
the  immunity  by  testifying  without  objection. 

13.  Criminal  law  <&=942— To  give  witness  immunity,  testimony  mist  be  pertinent 
and  ''eonoernlng  the  matter''  oharged. 

The  mere  giving  of  testimony,  unless  it  be  In  some  manner  pertinent  tf> 
the  charge,  Sther  directly  or  by  affording  a  clue  to  other  facts,  does  not 
give  rise  to  immunity;  "concerning  the  matter"  means  concerning  it  in 
a  substantial  way. 

14.  Criminal  law  e==»42— Fallnre  to  administer  oath  to  witness  oommanded  to  ap- 
pear and  testify  under  immunity  oonsidered  as  waiver  of  oath  by  examining 

Where  a  witness  was  commanded  to  appear  before  a  committee  ap- 
pointed under  General  Business  Law,  §§  340,  341,  known  as  the  Donnelly 
Anti-Trust  Act,  and  give  testimony,  and  was  examined,  in  the  belief  that 
his  examination  was  conducted  pursuant  to  the  authority  of  the  commit* 
tee  and  that  he  was  compelled  to  testify,  he  is  as  much  entitled  to  claim 
Immunity  from  prosecution  as  if  the  oath  had  been  administered,  and  the 
failure  to  administer  the  oath  must  be  considered  aa  a  waiver  of  the  oath 
by  the  examining  party. 

The  BuflFalo  Gravel  Corporation  and  others  were  indicted  for  vio- 
lation of  the  Donnelly  Anti-Trust  Law.  On  motion  to  dismiss.  Mo- 
tion denied. 

See,  also,  118  Misc.  Rep.  61,  192  N.  Y.  Supp.  423;  201  App.  Div. 
242,  194  N.  Y.  Supp.  225. 

Guy  B.  Moore,  Dist.  Atty,,  of  Buffalo  (Timothy  N.  Pfeifer,  of 
counsel),  for  the  People. 

Henry  W.  Killeen,  of  Buffalo,  for  defendants. 

COLE,  J.  As  a  result  of  disclosures  made  through  investigations 
conducted  in  the  city  of  Buffalo  by  the  joint  legislative  committee 
oa  housing,  known  as  the  Lockwood  Committee,  in  the  spring  and 
early  summer  of  1921,  the  Governor  by  proclamation  called  an  Ex- 

^s9For  otber  cases  see  same  topic  ft  KBY-NUMBBK  Id  all  Key-Numbered  Digeati  a  Indezee 
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traordinary  Term  of  Supreme  Court  and  directed  the  convening  there- 
of with  a  grand  and  trial  jury  on  July  25,  1921.  Said  court  was  con- 
vened; a  grand  jury  was  summoned  and  organized,  and  held  sessions 
covering  approximately  a  month,  and  the  grand  jury  presented  four 
indictments,  including  this  one,  against  a  large  number  of  corpora- 
tions and  individuals,  accusing  the  several  defendants  of  violation 
of  sections  340  and  341  of  the  General  Business  Law  (Consol.  Laws, 
c.  20),  known  as  the  Donnelly  Anti-Trust  Act.  This  particular  indict- 
ment accuses  the  defendants  of  a  violation  of  the  provisions  of  sections  , 
340  and  341  of  said  statute,  by — 

'*doing  an  act  in  this  state  pureuant  to  and  in  and  toward  and  for  the  con- 
summation of  a  contract,  agreement,  arrangement  and  combination  whereby 
a  monopoly  in  the  production  and  sale  in  this  state  of  an  article  and  com- 
modity of  common  use  was  and  might  be  created,  established  and  maintained, 
and  whereby  competition  in  this  state  in  the  supply  and  price  of  such  an 
article  and  commodity. was  and  might  be  restrained  and  prevented." 

A  copy  of  the  said  contract  is  set  forth  at  length  in  the  indictment. 
It  purports  to  provide  for  the  control  by  the  Buffalo  Gravel  Corpora- 
tion of  what  is  alleged  to  be  the  greater  part  of  sand  and  gravel  pro- 
cured from  the  Niagara  river  for  building  purposes,  and  for  a  com- 
bination looking  to  that  end  by  the  other  four  defendant  corporations. 
The  indictment  alleges  in  detail  acts  on  the  part  of  all  of  said  defend- 
ant corporations  and  officers  tending  to  effect  the  consummation  of 
the  provisions  of  said  contract. 

The  defendants  were  arraigned  on  the  day  of  the  return  of  the  in- 
dictment and  pleaded  not  guilty,  reserving  the  right  (permitted  by 
the  court)  to  promptly  demur  or  move  to  dismiss  the  indictment  The 
motion  was  accordingly  made,  on  pertinent  grounds,  hereinafter  more 
specifically  stated,  for  a  dismissal  of  this  indictment,  and  was^prompt- 
ly  brought  on  for  argument.  In  view  of  what  must  appear  to  one 
unacquainted  with  the  facts  to  be  wholly  unwarranted  delay,  the  fol- 
lowing history  of  the  proceedings  since  the  return  of  such  motion  is 
deemed  very  desirable : 

Similar  motions  were  likewise  promptly  made  on  the 'part  of  the 
several  defendants,  numbering  many  corporations  and  individuals,  in 
each  of  the  other  three  indictments.  It  was  inevitable  that  the  dis- 
trict attorney  should  have  reasonable  time  in  which  to  procure  an- 
swering affidavits,  and  this  was  accorded.  As  the  questions  arising 
on  each  motion  were  substantially  the  same,  it  was  agreed  that  the 
district  attorney,  when  all  briefs  were  filed  on  the  part  of  the  defend- 
ants (and  they  were  in  fact  filed  with  commendable  promptness)  might 
have  two  weeks  in  which  to  file  an  answering  brief. 

Before  such  answering  brief  was  filed,  or  could  be,  an  action  was 
commenced  in  Supreme  Court,  on  the  equity  side  of  the  court,  by  the 
defendant  Buffalo  Gravel  Corporation,  against  the  district  attorney, 
to  procure  an  injunction  restraining  him  from  prosecuting  the  in- 
dictment upon  the  alleged  ground  that  the  statute  upon  which  the  in- 
dictment was  based  was  unconstitutional.  The  district  attorney  de- 
murred to  the  complaint.  He  then  requested  this  court  to  hold  this 
motion^  and  the  final  submission  thereof,  and  similar  ones  in  the  other 
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cases,  until  the  decision  by  the  Special  Term  upon  the  demurrer  in  the 
equity  action,  and  until  the  decision  by  the  Appellate  Division,  in  case 
an  appeal  should  be  taken  from  such  decision.  These  motions  were 
accordingly  held.  The  Special  Term  in  the  equity  action  overruled  the 
demurrer  (118*  Misc.  Rep.  61,  192  N,  Y.  Supp.  423),  an  appeal  was 
taken,  and  the  decision  of  the  Special  Term  was  reversed,  and  the  de- 
murrer sustained,  early  in  May  of  the  present  year  (201  App.  Div. 
242,  194  N.  Y.  Supp.  225).  This  motion,  and  the  others,  were  then 
finally  submitted  as  soon  as  possible,  viz.  on  May  22,  1922,  and  the 
decision  thereof  taken  up  in  preference  to  and  over  all  other  matters. 

It  is  to  be  borne  in  mind  that  the  indictment  is  not  demurred  to« 
Its  form  and  sufficiency  upon  the  face  thereof,  or  the  sufficiency  of 
the  facts  alleged,  are  not  challenged,  as  they  might  have  been  under 
the  provisions  of  section  323  of  the  Code  of  Criminal  Procedure. 

[f]  This  is  a  motion  to  dismiss.  Such  a  motion  may,  under  the 
statute  (section  313,  Code  of  Criminal  Procedure),  be  made  upon  either 
or  both  of  the  following  two  groimds,  and  no  other: 

(1)  "When  It  is  not  found,  Indorsed  and  presented  as  prescribed  in  sec- 
tions 268  and  272.'' 

(2)  "When  a  person  has  been  permitted  to  be  present  during  the  session  of 
the  grand  Jury,  while  the  charge  embraced  in  the  indictment  was  under  con- 
sideration, except  as  provided  in  sections  262,  263  and  264." 

It  is  not  claimed  that  these  requirements  were  not  complied  with, 
and  the  motion  is  not  made  on  either  of  those  grounds,  which  the 
statute  declares  to  be  the  only  permissible  grounds. 

[2]  Independently  of  the  above  two  enumerated  statutory  grounds, 
the  court  has  inherent  power  to  set  aside  an  indictment  which  has  been 
found  in  violation  of  constitutional  rights  of  a  defendant,  as  where 
an  indictment  has  been  found  without  evidence,  or  whollv  upon  illegal 
and  incompetent  evidence.  People  v.  Glen,  173  N.  Y.  o95,  66  N.  6. 
112;  People  v.  Sexton,  187  N.  Y.  495,  80  N.  E.  396,  116  Am.  St. 
Rep.  621.  Or  where,  in  violation  of  his  constitutional  rights  he  has 
been  compelled  to  give  evidence  against  himself.  People  v.  Stein- 
hardt,  47  Misc.  Rep.  253,  259,  93  N.  Y.  Supp.  1026;  People  v.  Singer, 
5  N.  Y.  Cr.  R.  1  (Special  Temi);  People  v.  Haines  (Gen.  SessO  1 
N.  Y.  Supp.  55 ;  People  ex  rel.  Hummel  v.  Trial  Term,  105  App.  Div. 
598,  94  N.  Y.  Supp.  1037,  affirmed  184  N.  Y.  30,  76  N.  E.  732.  It  is 
upon  this  third  groimd,  recognized  by  the  courts,  that  this  motion  is 
predicated. 

Several  errors  are  alleged:  (1)  In  drawing  and  summoning  of  the 
grand  jury.  (2)  In  the  impaneling  and  organizing  of  the  grand  jury, 
including  alleged  improper  remarks  of  the  district  attorney  in  con- 
nection with  the  selection  of  the  jurors,  and  the  improper  sustaining 
of  challenges.  (3)  The  absence  of  the  justice  presiding,  both  from 
the  city  and  from  the  county,  during  sessions  of  the  grand  jury.  I 
have  given  to  all  of  the  objections  above  referred  to  careful  atten- 
tion and  consideration,  and  I  do  not  consider  any  of  them  as  present^ 
ing  any  serious  obstacle  to  the  validity  of  the  indictment. 

It  is  also  urged  that  the  statute  on  which  the  indictment  is  founded 
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IS  unconstitutional,  but  this  question  has  been  disposed  of  by  the  Appel- 
late Division,  as  hereinbefore  stated. 

It  is  also  urged  that  the  evidence  before  the  grand  jury  was  insuf- 
ficient, and  tliat  the  indictment  was  based  on. illegal  and  incompetent 
evidence.  To  my  mind  no  more  sound  or  thorough  discussion  of  the 
law  upon  this  subject  can  be  found  than  that  of  Mr.  Justice  Kene- 
fick  in  People  v.  Steinhardt,  47  Misc.  Rep.  253,  93  N.  Y.  Supp.  1026. 
At  page  259  of  47  Misc.  Rep.,  at  page  1030  of  93  N.  Y.  Supp.,  in  the 
most  able  opinion  in  that  case,  he  says : 

*'I  am  In  entire  accord  with  such  of  these  cases  as  hold  that  an  indictment 
should  be  set  aside  when  the  grand  jury  has  compelled  a  defendant  to  testify 
before  it  in  violation  of  his  constitutional  rights,  or  when  there  is  no  com- 
petent testimony  before  it  to  sustain  the  charge.  I  cannot  reconeUe  myself 
to  the  soundness  of  the  cases  which  decide  that  the  court  is  authorized  to  re- 
view the  aufjflcieno]/  of  the  evidence  upon  which  the  indictment  is  based.  This 
is  in  effect  substituting  the  Judgment  of  the  court  for  that  of  the  grand  Jury, 
and  thus  destroying  the  character  of  that  body  as  an  independent  judicial 
institution.  Nor  do  I  approve  of  the  principle  laid  down  in  some  of  the  above 
case&  that,  assuming  that  there  is  sufficient  competent  evidence  to  sustain  the 
charge,  the  court  has  the  power  to  determine  whether  some  Ulegal  evidence 
which  has  been  received  has  not  impr<^erly  influenced  the  finding  of  the  indict- 
ment The  latter  ruling  applies  the  principle  adopted  by  the  appellate  courts 
in  reviewing  a  Judgment  of  conviction  and  entirely  loses  sight  of  the  fact  that 
the  grand  jury  is  an  investigating  and  accusing  body  against  whose  finding 
the  presumption  of  innocence  still  prevails.  If  these  rigid  rules  are  to  be  ap- 
plied to  the  proceedings  before  a  grand  Jury,  its  usefulness  as  an  investigatii^ 
tribunal  is  greatly  impaired.  I  take  it  then  that  the  Inherent  power  of  the 
court  to  set  aside  indictments  is  limited  to  cases  where  the  indictment  is 
found  without  evidence,  or  tchollv  upon  Ulegal  and  incompetent  testimony, 
and  to  cases  where  the  indictment  is  based  in  part  upon  the  testimony  of  the 
def^ndacft,  compelled  to  be  a  witness  against  himself  in  violation  of  his  con- 
stitutional right."    The  italics  in  the  foregoing  quotation  are  my  own. 

I  find  no  authoritative  decision  in  this  state. in  fact  deciding  that 
on  a  motion  to  dismiss  an  indictment  the  court  may  review  the  suffi- 
ciency of  the  evidence,  in  so  far  as  it  involves  the  weight  thereof, 
or  other  than  to  determine  whether  or  not  there  is  some  evidence  tend- 
ing to  sustain  the  charge,  which  the  grand  jury  in  their  judgment 
might  accept  as  sufficient.  In  People  v.  Glen,  173  N.  Y.  395,  66  N.  E. 
'112,  the  late  Judge  Werner,  in  discussing  a  case  wherein  alleged  error 
in  denying  a  motion  to  dismiss  an  indictment  was  involved,  says  (173 
N.  Y.  at  page  400,  66  N.  E.  114) : 

"Our  courts  have  also  always  asserted  and  exercised  the  power  to  set  aside 
indictments  whenever  it  has  been  made  to  appear  that  they  have  been  found 
without  evidence,  or  upon  iUegal  and  incompetent  testimony." 

And  again  in  the  same  opinion  (173  N.  Y.  at  page  401,  66  N.  E. 
114): 

"While  in  a  certain  sense  it  [the  grand  jury]  is  a  part  of  the  court  In  con- 
nection with  which  it  conducts  Its  deliberations,  it  is,  for  manjr  purposes, 
free  from  any  restraint  by  that  court.  A  grand  jury  is  clothed  with  power 
to  determine  both  the  facts  and  the  law." 

In  People  v.  Sexton,  187  N.  Y.  495,  80  N.  E.  396,  116  Am.  St.  Rep. 
621,  the  same  learned  judge,  referring  to  section  258  of  the  Code  of 
Criminal  Procedure,  says  (187  N.  Y.  at  page  511,  80  N.  E.  402,  116 
Am.  St.  Rep.  621): 
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"Wbenevep  It  clearly  aopears,  therefore,  that  the  legal  evidence  received  by 
a  grand  jury  is  Insaffident  to  support  an  indictment,  or  that  illegal  evidence 
is  the  sole  basis  for  an  indictment,  the  person  Indicted  has  a  constitutional 
right  to  make  a  motion  to  dismiss."  ^ 

[3]  Section  258  of  the  Code  of  Criminal  Procedure  provides: 

'*The  grand  Jury  ought  to  find  an  indictment,  when  all  the  evidence  before 
them,  taken  together,  is  such  as  in  their  judgment  would,  if  unexplained  or 
uncontradicted,  warrant  a  conviction  by  the  trial  Jury." 

But  it  is*  "their  judgment,"  not  that  of  the  court,  that  must  pre- 
vail. And^  when  there  is  some  evidence  to  supporJt  the  indictment, 
which  the  jury  in  their  judgment  have  the  right  to  accept  as  sufficient 
to  warrant  a  conviction  upon  a  trial,  if  uncontradicted  or  unexplained, 
then  there  is  **sufl&cient"  evidence  for  the  grand  jury. 

[4]  The  defendants  have  endeavored  to  show  that  all  the  compe- 
tent evidence  before  the  grand  jury  is  presented  by  affidavits  on  this 
motion.  It  is  almost  self-evident  that  this  cannot  be  done,  and  is  not 
done.  From  the  affidavit  of  the  district  attorney  it  appears  that  other 
competent,  legal,  and  material  evidence  was  presented  to  the  grand 
jury.  It  must  be  borne  in  mind  that  an  indictment  imports  absolute 
verity,  until  properly  impeached.  People  v.  Sexton,  187  N.  Y.  495- 
512,  80  N.  E.  396-402,  116  Am.  St.  Rep.  621;  People  v.  Glen,  173 
N.  Y.  395-403,  66  N.  E.  112-115.  The  presumption  is  that  an  in- 
dictment is  based  upon  legal  and  sufficient  evidence,  until  there  is 
satisfactory  proof  to  the  contrary.  Id.  I  have  examined  the  minutes 
of  the  grand  jury  to  such  extent  as  necessary  in  this  connection,  and 
am  of  the  opinion  that  the  indictment  is  not  impeached  upon  this 
ground,  and  therefore  should  not  be  set  aside,  unless  for  some  other 
reason. 

It  is  claimed,  and  strenuously  urged  as  one  of  the  grounds  of  this 
motion,  that  all  of  the  defendant  corporations  and  some  of  the  indi- 
vidual defendants  were  compelled  to  give  evidence  against  themselves 
in  violation  of  their  rights  under  both  the  federal  Constitution  (Fifth 
Amendment)  and  the  identical  provision  in  the  state  Constitution  (ar- 
tide  1,  §  6),  in  each  of  which  it  is  declared  that — 

"No  person  ♦  ♦  *  sliaU  •  •  *  be  compelled  in  any  criminal  case  to 
be  a  witness  against  hlmeelf ." 

In  this  connection  it  is  important  to  determine  the  pertinent  facts. 
By  joint  resoluticwi  of  the  Legislature  the  so-called  Lockwood  Commis- 
sion was  constituted,  with  power  to  investigate  housing  conditions  and 
the  causes  thereof  generally  throughout  the  state,  to  compel  the  at- 
tendance of  witnesses  and  to  examine  them,  and  to  compel  the  produc- 
tion of  books,  documents,  and  papers.  By  the  resolution  creating  the 
commission,  or  by  a  subsequent  amendment  thereto,  it  was  resolved: 

"That  no  person  shall  be  excused  from  attending  and  testifying  before  said 
committee,  or  before  any  subconnnittee  thereof,  or  from  producing  books,  pa- 
pers, contracts,  agreements  or  other  documents  before  the  com-mittee,  or  such 
subcommittees,  in  obedience  to  its  subpoena,  on  the  ground  or  for  the  reason 
that  the  testimony  or  evidence,  documentary  or  otherwise,  required  of  him 
naay  tend  to  incriminate  or  degrade  him,  or  to  subject  him  to  a  penalty  or  for- 
feiture;  but  no  person  so  attending  and  testifying,  or  producing  such  books 
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or  documents  shall  be  subjected  to  prosecution,  or  to  any  penalty*  or  for- 
feiture, for  or  on  account  of  the  particular  transaction,  matter  or  thins  con- 
cerning which  he  may  testify,  or  produce  evidence,  documentary  or  otherwise, 
before  said  committee  or  subcommittee,  or  in  obedience  to  its  sabpcena." 

It  may  be  noted  that  this  privilege  is  almost  identical  in  language 
with  the  provision  of  section  345,  General  Business  Law,  under  which 
the  indictment  is  found. 

In  May,  1921,  one  member  of  the  committee,  its  assistant  coimsel, 
Mr.  George  Brennan,  a  stenographer,  a  Mr.  Leo  Glassel,  an  examiner 
(whether  he  is  an  attorney  or  not,  does  not  clearly  appear),  investi- 
gators, and  process  servers  came  to  Buffalo  and  established  headquar- 
ters at  the  Statler  Hotel.  They  worked  fast  and  eflFectively.  Inves- 
tigators, in  most  cases  with  Mr.  Glassel,  called  at  the  offices  of  prac- 
tically all  of  the  defendant  corporations  in  this  and  the  other  indict- 
ments, and  informed  the  officers  and  employees  who  they  were;  that 
they  had  the  right  to  examine  the  books  and  papers  of  their  concern; 
that  it  was  useless  to  resist,  for  disclosure  and  production  could  be 
compelled.  They  left  no  doubt  of  that  fact  in  the  mind  of  any  on 
whom  they  called.  They  were  permitted  to  make  such  examination. 
A  subpoena  was  then  served  on  them,  requiring  them  to  appear  be- 
fore such  committee,  either  forthwith  or  on  the  following  day,  at  a 
room  in  the  Statler  Hotel,  "to  testify  and  give  evidence"  in  an  in- 
vestigation (referring  to  the  joint  resolution  of  the  Legislature),  and 
were  required  by  the  terms  of  the  subpoena  to  produce  all  books,  cor- 
respondence, agreements,  and  all  such  matters  as  the  committee's 
representatives  shall  deem  necessary.  The  subpoena  contained  the  com- 
mon provision  for  punishment  for  disobedience.  It  was  signed :  "By 
order  of  the  Committee,  Charles  C.  Lockwood,  Chairman."  They  were 
enjoined  again  to  obey  the  subpoena,  and  to  produce  the  books,  etc.,  re- 
quired by  its  terms.  Indorsed  on  the  subpoena  was  a  full  copy  of  the 
resolution,  including  the  compulsory  and  immunity  provision  above 
quoted. 

In  every  instance  the  subpoena  was  obeyed,  by  attending,  producing, 
and  leaving  the  books,  papers,  and  documents,  which  were  all  corpo- 
rate books,  and  not  private.  In  some  cases  the  persons  subpoenaed 
were  not  orally  examined.  In  a  number  of  cases  they  were  examined 
by  Mr.  Brennan,  and  the  examination  taken  by  the  stenographer  pres- 
ent. The  examination  generally  related  to  matters  as  to  which  as 
a  witness  they  would  have  been  privileged  to  testify,  except  for  the 
above-quoted  immunity  provision  in  the  resolution  and  in  section  345, 
General  Business  Law.  The  testimony  so  taken  was  used  before  the 
grand  jury.  Mr.  Hyman,  one  of  the  defendants  in  this  indictment,  is 
one  of  those  so  examined.  He  makes  an  affidavit  on  this  motion,  in 
which  he  first  says  he  is  not  certain  whether  he  was  sworn  on  that 
occasion.  He  makes  a  later  affidavit,  in  which  he  says  it  is  his  best 
recollection  that  he  was  sworn.  After  answering  affidavits  were  pre- 
sented, avefring  that  he  was  not  sworn,  he  makes  a  further  affidavit 
stating  unequivocally  that  he  was  sworn.  His  recollection  seems  to  be 
quite  progressive. 
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A  large  number  of  affidavits  in  sup|x>rt  of  this  motion,  and  the  others 
made  concurrently  herewith,  were  presented,  and  no  other  person  says 
that  he  was  sworn.  Some  say  that  they  do  not  recollect  whether  they 
were  or  not,  others  say  it  is  their  best  recollection  that  they  were  not 
sworn,  and  others  that  they  were  not.  Mr.  Brennan  says,  in  an  affi- 
davit, that  none  of  these  persons  subpoenaed  were  sworn;  that  they 
were  separately  told  that  it  was  not  a  meeting  of  the  committee ;  that 
if  they  wished  to  say  anything  they  must  do  so  voluntarily,  and  that 
their  statements  could  be  used  against  them ;  and  that  the  statements 
i¥ere  in  every  instance  volimtarily  given.  Every  affiant  in  support  of 
these  motions  denies  these  averments  of  Mr.  Brennan,  and  says  that 
he  was  given  no  such  information;  that  he  was  led  to  believe,  by  the 
show  of  authority  on  the  part  of  the  investigators,  by  the  terms  of 
the  subpoena  itself,  and  by  the  conduct  of  all  those  in  charge  at  the 
meeting  place  at  the  hotel,  and  of  the  proceeding,  that  they  must  obey ; 
that  they  did  obey,  and  were  given  to  understand  that  they  must  obey, 
and  whenever  they  were  examined  they  believed  they  had  no  alterna- 
tive. 

Upon  this  subject  I  reach  the  following  conclusiwis: 

(1)  Nithen  Mr.  Hyman,  nor  any  other  witness  attending,  was 
sworn. 

(2)  None  of  the  said  witnesses  was  given  the  advice  or  caution  al- 
leged by  Mr.  Brennan.  In  so  far  as  ^fiants  aver  to  the  contrary  of 
either  of  the  foregoing  two  conclusions,  they  are  mistaken,  and  I  have 
no  disposition  to  find  the  mistake  willful. 

(3)  The  meeting  at  the  Statler  must  be  held  to  be  a  meeting  of  the 
subcommittee,  and  I  cannot  resist  the  inquiry:  If  it  was  not,  what 
was  it?  The  witnesses  were  told  that  it  was.  The  subpoena  said  so. 
It  told  them  to  appear  under  pain  of' punishment  for  failure.  They 
produced  books,  which  could  not  have  been  con:q)el]ed  by  mere  in- 
vestigators and  assistant  counsel.  A  member  of  the  committee  and 
a  complete  organization  for  an  effective  meeting  of  a  subcommittee 
was  present.  It  was  the  intention  of  the  investigators,  the  mcimber  of 
the  committee^  and'  assistant  counsel  that  every  witness  subpoenaed 
should  understand  that  it  was  a  meeting  of  a  subcommittee,  and  that 
hie  was  bound  to  attend.  The  state  should  now  be  estopped  from 
successfuUv  claiming  to  the  contrary.  For  the  court  to  hold  other- 
wise would  be  to  tolerate  trickery  and  fraud  on  the  part  of  representa- 
tives of  the  state. 

With  these  facts  in  mind,  it  remains  to  determine  the  principles 
of  law  applicable  to  those  facts,  ^  they  affect  the  several  parties  tm- 
der  indictment  who  claim  immunity. 

[B]  It  is  unnecessary  to  "determine  here  whether  the  Fifth  Amend- 
ment to  the  federal  Constitution  is  confined  in  its  application  solely 
to  proceedings  in  the  federal  courts  (Brown  v.  Walker,  161  U.  S. 
606,  16  Sup.  Ct.  644,  40  h.  Ed.  819),  for  the  reason  that  the  state  Con- 
stitution contains  an  identical  provision  (article  1,  §  6),  which  is  that 
no  person  ''shall  *  *  *  be  compelled,  in  any  criminal  case  to  be 
a  witness  against  himself."  The  two  constitutional  provisions  being 
identical  in  language,  the  decisions  of  the  United  States  courts  are 
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properly  accepted  as  authoritative  in  construing  the  provision,  whcre- 
ever  its  application  is  involved.  The  provision  is  fundamentaL  It 
stands  out  prominently  in  the  American  Bill  of  Rights.  ^  It  means 
what  it  says.  The  courts  have  invariably  declined  tp  impair  its  force 
or  lessen  its  value  by  judicial  construction,  no  matter  how  great  the 
demand  of  zealots  at  times. 

[8]  To  give  evidence  against  one's  self  mean^  to  give  evidence 
which  may  be  thereafter  used  against  one,  and  which  tends  to  con- 
vict him  of  a  crime,  either  "directly  or  by  affording  a  clue  to  other 
facts  which  may  convict.  People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y. 
219,  38  N.  E.  303;  People  ex  rel.  Lewisohn  v.  O'Brien,  176  N.  Y. 
253,  68  N.  E.  353.  The  privilege,  however,  is  a  personal  one,  and 
may  be  waived  by  the  witness,  and  such  waiver  is  effected  by  testify- 
ing without  claiming  the  privilege.    Wigmore  on  Evidence,  §  2276. 

[7]  This  provision  has  been  found  at  times,  and  with  respect  to 
classes  of  crimes,  to  constitute  a  serious  handicap  in  the  administra- 
tion of  public  justice.  Immunity  statutes,  giving  immunity  against 
the  use  of  evidence  given,  or  against  prosecution  for  any  matter  con- 
cerning which  the  privileged  testimony  is  given,  have  therefore  fre- 
quently been  passed,  both  by  Congress  and  by  the  several  state  Legis- 
latures ;  by  the  federal  government  notably  with  reference  to  investi- 
gations and  prosecutions  under  the  Interstate  Commerce  Act  (U.  S. 
Comp.  St.  §  8563  et  seq.)  and  the  Sherman  Anti-Trust  Act  (U.  S. 
Comp.  St.  §  8820  et  seq.),  and  in  this  state  notably  with  reference  to 
investigations  and  trials  for  bribery,  gambling,  and  conspiracy,  and 
particularly  with  reference  to  actions,  proceedings,  and  investigations 
under  the  provisions  of  the  law  under  which  this  indictment  was 
found,  and  investigations  under  the  resolution  creating  the  Lockwood  ^ 
Commission,  the  material  portion  of  which  is  quoted  above.  It  is  with 
the  construction  and  application  of  such  an  immunity  provision  that 
we  have  to  deal  here.  Such  statutes,  when  sufficiently  broad,  have 
been  invariably  held  to  be  constitutional,  and  not  an  invasion  of  the 
constitutional  privil^e  of  the  witness.  The  immunity  (when  suffi- 
ciently broad)  is  held  to  be  a  substitute  for  the  exercise  of  the  privi- 
lege. 

[8]  But  to  be  effective  the  immunity  given  by  the  statute  must  be 
as  broad  as  the  privilege  of  which  the  witness  is  deprived.  People 
ex  rel.  Lewisohn  v.  O'Brien,  176  N.  Y.  253,  68  N.  E.  353;  Counsel- 
man  V.  Hitchcock,  142  U.  S.  547,  12  Sup.  Ct.  195,  35  L.  Ed.  1110. 
Immunity  against  the  use  of  the  testimony  given  under  compulsion 
is  not  an  adequate  substitute  for  the  privilege.  The  immunity  must 
be  against  prosecution.  Id.  Such  is  the  provision  of  the  statute  and 
resolution  here  involved. 

[>]  First.  As  to  when,  and  what,  the  constitutional  privil^e  docs 
not  apply :  It  is  not  available  to  a  corporation  against  b^g  compelled 
to  produce  its  books,  papers,  and  documents  for  inspection  and  ex-  . 
amination  in  either  a  civil  or  criminal  action  or  proceeding.  Hale  v. 
Henkel,  201  U.  S.  43-75,  26  Sup.  Ct.  370,  50  L.  Ed.  652;  Wilson  v. 
U.  S.,  221  U.  S.  361-378-383,  31  Sup.  Ct.  538,  55  L.  Ed.  771,  Ann. 
Cas.  1912D,  558;   Dreier  v.  U.  S.,  221  U.  S.  394,  31  Sup.  Ct  550,  55 
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L.  Ed.  784.  The  right  to  compel  such  production  and  examination 
exists  with  respect  to  corporati<Mis  under  the  power  of  visitation  which 
resides  in  the  state. 

[10]  2.  Such  immunity  may  not  be  claimed  by  an  officer  or  em- 
ployee of  a  corporation,  so  as  to  excuse  him  from  producing  books, 
papers,  and  documents  of  the  corporation,  as  distinguished  from  his 
private  papers,  even  though  such  books  or  documents  may  contain 
entries  which  may  convict  the  party  producing  them.  He  may  not, 
however,  be  required  to  produce  his  private  papers,  nor  be  compelled 
to  testify,  without  having  the  benefit  of  the  immunity  afforded  by  the 
statute.    Dreier  v.  U.  S.,  supra ;  Wilson  v.  U.  S.,  supra. 

[11]  3.  The  constitutional  privilege  is  personal  to  the  witness.^  It 
may  be  waived  by  him,  and  it  is  waived  by  testifying  without  objec- 
tion, and  by  failing  to  assert  the  privilege,  for  it  must  be  asserted 
to  be  available,  Wigmore  on  Evidence,  vol.  3,  §  2276;  People  v. 
Sharp,  107  N.  Y.  427,  14  N.  E.  319,  1  Am.  St.  Rep.  851. 

[12]  It  is  not  necessary,  however,  that  the  privilege  be  asserted 
by  the  witness,  in  order  that  he  have  the  benefit  of  an  immunity  stat- 
ute. In  such  case  there  is  no  waiver  of  the  immunity  by  testifying 
without  objection.  The  statute  has  in  advance  deprived  his  objection 
of  any  force. 

"A  person  \yho  yields  from  the  necessity  of  obedience  cannot  be  said  to 
have  the  prower  of  acting  by  hlfl  own  choice.  And  where  the  law  says  he 
shall  be  compelled  to  attend  and  shall  be  compelled  to  testify,  acquiescence  is 
not  election,  and  he  is  not  one  of  whom  it  can  be  said  he  receives  no  injury 
from  that  to  which  he  willingly  and  knpwingly  agrees  and  consents.  There 
can  be  no  volition,  where  there  is  neither  power  to  refuse  nor  opportunity  to 
elect."  People  v.  Sharp,  supra,  107  N.  Y.  at  page  446,  14  N.  El  333  (1  Am.  St 
Rep.  851). 

There  are  authorities  in  other  jurisdictions  to  the  contrary,  and 
siich  is  the  view  of  Professor  Wigmore.  See  5  Wigmore  on  Evidence 
(2d  Ed.)  §  2281a. 

[13]  4.  The  mere  giving  of  testimony,  unless  it  be  in  some  man- 
ner pertinent  to  the  charge,  either  directly  or  by  affording  a  clue  to 
other  pertinent  facts,  does  not  give  rise  to  immunity.  "Concerning 
the  matter"  means  concerning  it  in  a  substantial  way.  Wigmore  on 
Evidence,  vol.  3,  §  2281 ;  Brown  v.  Walker,  161  U.  S.  S91,  16  Sup. 
Ct.  644,  40  L.  Ed.  819;  Heikc  v.  U.  S.,  227  U.  S.  131,  144,  33  Sup. 
Ct.  226,  57  L.  Ed.  450,  Ann.  Cas.  1914C,  128.  This,  however,  is  of 
little  importance  in  this  case,  for  the  reason  that  such  testimony  as 
was  given  before  the  committee,  was  pertinent  to  the  charge.  It  re- 
lated to  the  very  matter  which  is  the  foundation  of  the  charge. 

[14]  5.  Must  the  witness  be  sworn  in  order  to  avail  himself  of  the 
•immunity  provisions  of  the  statute?  Of  course,  in  practice,  compul- 
sion never  occurs  against  one  resisting,  on  the  ground  of  privilege, 
against  testifying,  until  the  witness  is  first  sworn,  for  as  a  practical 
proposition  the  witness  always  is  sworn,  before  compulsion  is  attempt- 
ed. But,  although  immunity  is  a  substitute  for  the  constitutional  priv- 
ilege, it  does  not  follow  that  all  considerations  applicable  to  a  ques- 
tion of  constitutional  privilege  are  alike  applicable  to  a  question  of 


Digitized  by 


Google 


950  196  NBT^  YORK  SUPPLEMENT  (Sup.  Ct 

immunity.    As  stated  in  Heike  v.  U.  S.,  supra,  227  U.  S.  at  page  142^ 
33  Sup.  Ct.  228  (57  L.  Ed.  450,  Ann.  Cas.  1914C,  128) : 

"There  is  no  need  to  consider  exactly  how  far  the  parallelism  should  be 
carried." 

A  reason  why  he  should  be  sworn  before  he  may  avail  himself  of 
his  privilege  is  that,  before  his  privilege  should  be  accepted  and  al- 
lowed by  the  court,  he  should  be  required  to  assert  his  privilege  un- 
der oath.  People  ex  rel.  Taylor  v.  Seaman,  8  Misc.  Rep.  152,  29 
N.  Y.  Supp.  329.  Whereas,  as  has  already  been  seen  (People  v. 
Sharp,  107  N.  Y.  446,  14  N.  E.  319,  1  Am.  St.  Rep.  851),  he  is  not 
required  to  assert  his  privilege  under  an  amnesty  statute.  The  oath 
'is  a  matter  that  may  be  waived.    5  Wigmore  on  Evidence  (2d  Ed.) 

5  2281a. 

There  is  eminent  authority  that  being  compelled  to  attend  before 
a  coroner,  a  committing  magistrate,  or  a  grand  jury,  without  being 
sworn,  may  of  itself,  under  some  circumstances,  constitute  a  viplation 
of  the  constitutional  privilege  against  being  .compelled  to  be  a  witness 
against  one's  self.  People  v.  Ferola,  215  N.  Y.  285  (see  the  opinion 
of  Judge  Miller  at  pages  28^290),  109  N.  E.  500-502.  The  facts 
th6re  were  unusual,  and  there  is  no  necessity  to  carry  the  rule  be- 
yond the  facts  of  that  case. 

I  have  no  doubt  that,  when  a  person  is  commanded  by  subpoena  to 
appear  before  a  court  or  body  authorized  by  law  to  require  and  com- 
pel obedience,  to  give  testimony,  and  where  he  in  fact  appears  before 
such  tribunal  in  obedience  to  such  subpoena,  when  such  person  is  ex* 
amined  in  the  belief,  justified  by  the  circumstances,  that  his  examina- 
tion is  being  conducted  pursuant  to  the  authority  of  such  court  or 
body,  and  that  he  is  compelled  by  law  to  give  such  testimony,  and 
that  he  is  given  immunity  from  prosecution  by  the  very  law  which 
compels  him  to  attend  and  testify,  he  is  as  much  entitled  to  claim  im- 
munity from  prosecution  as  if  the  oath  had  been  administered  to  hkn. 
The  failure  to  administer  the  oath  must  be  considered  simply  as  i 
waiver  of  the  oath  by  the  examining  party.    United  States  v.  Armoui 

6  Co.  (D.  C.)  142  Fed.  808^25. 

Applying  the  foregoing  principles  of  law  to  the  facts  as  hereinbe- 
fore f oimd,  the  following  conclusions  result : 

(1)  None  of  the  corporations'  indicted,  whose  books  were  produced 
by  tne  officers  or  employees  thereof  before  the  committee,  or  tiie  grand 
jury,  are  entitled  to  claim  immunity. 

(2)  None  of  the  officers  or  employees  who  simply  produced  corpo- 
rate books,  documents,  and  papers,  and  who  gave  no  testimony,  are 
entitled  to  claim  immunity. 

(3)  Such  individual  defendants  as  were  called  and  gave  testimony 
which  had  any  tendency  to  convict  them,  either  before  the  committee 
at  the  council  chamber,  or  at  the  Statler  Hotel,  under  the  circum- 
stances hereinbefore  determined,  are  entitled  to  have  their  claim  of 
immunity  allowed,  and  as  to  them  the  indictment  must  be  dismissed. 

The  defendant  Carroll  appeared  at  the  Statler  Hotel,  and  before 
the  committee  meeting  at  the  council  chamber,  and  produced  corpo- 
rate books  and  papers  only,  but  was  not  examined  and  gave  no  testi- 
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mony,  sworn  or  unsworn,  and  cannot  successfully  daim  immunity 
from  prosecution. 

The  defendant  Daniel  Knowlton  produced  corporate  bodes  and 
papers  only  before  the  committee  at  the  council  chamber,  but  gave 
no  testimony,  sworn  or  unsworn,  and  was  in  no  manner  examined, 
and  cannot  successfully  claim  immunity. 

The  defendant  Samuel  Dark  was  not  subpoenaed.  He  produced  no 
books  and  gave  no  testimony,  and  cannot  successfully  assert  his  im- 
munity. 

The  defendant  David  Hyman  gave  testimony  under  circtunstances 
entitling  him  to  immunity  from  prosecution.    As  to  him  the  indictment ' 
must  be  dismissed. 

As  to  all  the  other  defendants  accused  by  this  indictment,  the  mo- 
tion to  dismiss  the  indictment  is  denied. 


ai9MlsaHep.2(»)  beSKIN  y.  STATE, 

(Court  of  Clahns  of  New  York.    Augnat  T,  1022.) 

1.  Cmitractt  ^s>30l— OwMr  held  liable  to  oontraotor  for  causing  delay  In  een- 

pietlim  contract  wltliin  time  eet 

Where  the  fAilure  of  a  contractor  to  oomplete  the  work  by  the  time  set 
Is  due  to  a  default  of  the  owner,  the  contractor  may  without  notice  con»- 
plete  the  work  and  recover  the  additional  expense  made  necessary  by  the 
delay. 

2.  Highways  ^=>l  1 8(4) —State  held  liable  to  contractor  for  causing  delay  In  com- 

pletion of  highway  contract 

Where  plaintiff  contracted  to  repair  certain  highways,  with  bituminous 
macadam  within  a  certain  time,  and  was  prepared  to  carry  out  his  con- 
tract when  ordered  by  the  state  not  to  commence  work  until  a  new  sub- 
base  was  laid,  which  delay  prevented  plaintiff  from  completing  his  con- 
tract until  the  next  season  after  the  time  set  for  completion,  the  state 
was  liable  for  damages  sustained  by.  plaintlH;  dne  to  the  advanced  cost 
of  labor  and  material. 

Claim  by  Samuel  Beskin  against  the  State  of  New  York.  Award 
for  claimant. 

James  G.  Meyer,  of  Beacon,  for  claimant. 

Charles  D.  Newton,  Atty,  Gen.  (Edward  M.  Brown,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  State. 

PER  CURIAM.  The  above-entitled  claim  was  heard  by  Charles 
Morschauser,  one  of  the  judges  of  this  court,  and  the  case  was  sub- 
mitted to  the  court  for  decision.  Judge  Morschauser's  term  as  a  ju4ge 
of  this  court  expired  before  the  decision  was  actually  made.  Before 
leaving  the  court,  however,  he  wrote  an  opinion  in  this  case.  The 
court  now  adopts  that  opinion.    It  is  in  the  following  language : 

'fPhe  claimant  filed  a  claim,  alleging  that  he  had  a  contract  with  the  state 
for  the  repair  of  the  Livingston-Hudson,  Part  I,  State  Highway,  and  the 
Livingston-Hudson,  Part  II,  State  Highway,  No.  5073,  under  contract  No. 
1117.  The  contract  called  for  the  repair  with  bituminous  macadam  by  the 
penetration  method  of  a  total  length  of  3.67  miles  in  the  county  of  Golunri)la« 

^p=:>For  oUier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digeeta  &  Indezea 
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tlie  claimant  to  furnish  all  the  materials,  labor,  and  tools  to  complete  such 
repair  work.  The  claimant  asserted  that  he  was  delayed  by  the  state  in  the 
completion  of  his  contract  and  sustained  damages  thereby  fai  the  sum  of  $i,- 
231.49.  On  the  trial  the  claimant  asked  leave  to  amend  his  claim  by  alleging 
that  the  damages  sustained  because  of  such  delay,  which  was  caused  by  the 
state,  amounted  to  the  sum  of  $5,198.73.  No  objection  to  the  allowance  of 
such  amendment  was  made  by  the  state  and  the  amendment  was^allowed. 

"The  state  in  its  defense  claims  that  any  delay  that  the  claimant  suffered 
was  by  reason  of  his  own  neglect  and  delay,  and  therefore  the  state  is  not 
liable.  The  contract  was  made  on  the  11th  day  of  July,  1917,  and  according 
to  its  terms  the  claimant  was  to  proceed  within  10  days  thereafter.  The  con- 
tract was  to  resurface  with  a  top  and  bottom  course  the  highway  in  question. 
'The  highway  In  question  had  been  a  macadam  road  built  by  the  state,  bat  did 
not  have  any  subbase.  The  terms  of  the  contract  required  its  completion  by 
the  contractor  on  or  about  the  15th  day  of  November,  1917.  After  the  letting 
of  the  contract  It  was  discovered  by  the  state  that  the  work  as  designed  and 
contracted  for  conld  not  go  on,  for  the  reason  that  the  top  and  bottom  course, 
required  under  the  claimant's  contract  could  not  be  placed  upon  this 
highway  until  a  subbase  had  been  placed  thereon,  making  the  same  a  sub- 
stantial roadway,  and  it  was  found  that.  If  a  top  and  bottom  course  was 
laid  on  the  roadway  as  it  then  existed,  it  would  be  useless.  The  claimant 
under  his  contract  was  to  place  on  this  highway  only  a  top  and  bottom  course, 
and  he  was  In  no  way  under  his  contract  to  furnish  or  construct  a  subbase. 
The  war  conditions  were  such  at  that  time  that  the  claimant  could  not  trans- 
port his  plant,  machinery,  and  tools  to  begin  work  on  this  contract,  and  as 
the  state  had  made  a  contract  which  the  contractor  could  not  perform-  until 
the  subbase  had  ^  been  placed  on  the  highway,  both  the  state  and  the  claimant 
entered  into  a  mutual  contract,  at  claimant's  request,  whereby  the  comple- 
tion of  the  contract  was  extended  to  August,  1918.  The  effect  of  this  exten- 
sion of  the  date  of  the  completion  of  the  contract  was  in  effect  the  same  as 
though  the  original  contract  had  required  the  claimant  to  complete  the  same 
August,  1918. 

'The  claimant  in  the  spring  of  1918  had  his  plant,  tools/  machinery,  and 
men  and  materials  on  the  ground  at  the  location  where  be  was  to  do  the  work, 
ready  to  proceed  with  the  work  required  of  him  under  his  contract  with  the 
state.  He  was  ordered  by  officials  of  the  state  in  charge  of  the  work  to  stop 
work  on  his  contract  until  the  state  bad  put  on  this  highway  a  subbase,  which 
was  to  be  built  below  the  top  an'd  bottom  course,  as  a  foundation  for  the  top 
and  bottom  course.  The  state  and  the  claimant  attempted  to  agree  upon  a 
price  for  which  daimant  would  do  the  work  of  placing  upon  this  highway  a 
subbase,  but  they  could  not  agree  upon  the  price,  and  thereupon  the  claimant 
turned  over  to  the  state  his  entire  plant  which  he  had  there  at  that  time,  per- 
mitting the  state  to  use  the  same  for  the  purpose  of  placing  upon  this  highway 
a  subbase  which  was  necessary  before  the  claimant  could  go  on  with  his  con- 
tract The  state  took  over  claimant's  plant  and  proceeded  with  the  work  for 
about  a  week,  when  the  claimant  and  the  state  entered  into  a  contract  where- 
by the  claimant  was  to  construct  this  subbase,  and  thereupon  the  claimant  pro- 
ceeded to  construct  the  subbase.  The  claimant  had  before  that  time  off«ed 
to  do  the  work  at  a  price  cheaper  than  the  state  could  do  it  and  after  the 
state  had  attempted  to  use  claimant's  plant  it  found  that  the  price  offered  by 
the  claimant  was  cheaper,  and  it  would  be  an  advantage  to  the  state  to  al- 
low the  clainwint  to  proceed  with  the  work.  The  claimant  thereupon  con- 
structed the  subbase  under  a  new  contract  with  the  state. 

'*The  state  in  the  spring  of  1918.  when  the  claimant  was  ready  wiOi  his 
plant  to  do  the  work  under  his  original  contract  to  construct  a  top  and  bot- 
tom course,  refused  to  allow  the  claimant  to  go  on  with  his  contract  until  the 
subbase  had  been  constructed.  The  state,  when  it  made  its  original  contract 
for  a  top  and  bottom  course  with  the  claimant  required  him  to  proceed  at 
once,  knowing  that  a  subbase  would  be  necessary  before  the  claimant  could 
proceed  with  his  work,  and  thereafter  objected  to  the  claimant  proceeding 
under  his  original  contract  and  ordered  him  to  stop  work  until  the  subbase 
had  been  laid.  The  clahnant  then  proceeded  to  lay  the  subbase,  and  after 
the  completion  of  the  subbase  proceeded  to  perform  his  original  contract  of 
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placing  a  top  and  bottcMn  course  on  this  highway.    This  work  of  placing  a  top 
and  bottom  course  upon  the  highway  was  finished  August  2,  1919. 

"It  appeared  by  the  evidence  that  it  the  claimant  had  not  been  interfered 
with,  he  could  have  finished  his  original  contract  and  had  the  highway  re- 
surfaced with  a  top  and  bottom  course  before  August  15,  1918,  the  time  and 
date  under  his  contract  for  the  completion  of  the  contract  to  resurface  the  tap 
and  bottom  course  of  this  highway,  under  the  extension  nratually  agreed 
upon  between  the  state  and  the  daimant.  By  reason  of  the  delay,  which  was 
caused  by  the  state,  the  claimant  was  delayed  136  days,  with  the  result  that  he 
could  not  commence  the  work  under  his  original  contract  until  after  the  sub* 
base  was  laid.  After  the  completion  of  the  construction  of  the  subbase,  he  com- 
menced work  under  his  original  contract,  but  was  prevented  from  completing 
it  by  reason  of  weather  conditions,  the  winter  coming  on,  and  he  did  not  finish 
it  until  1919,  although  he  commenced  the  work  in  1918.  If  the  claimant 
had  not  been  compelled  to  put  in  a  subbase,  or  to  wait  until  the  state  did  so, 
he  had  sufildent  men,  materials,  tools,  and  mfichinery,  and  could  have  resur- 
faced this  highway  and  completed  the  work  called  for  under  his  original  con- 
tract by  August,  1918. 

"The  state,  when  it  made  the  original  contract  with  the  claimant,  should 
have  known  that  a  subbase  was  necessary  before  the  claimant  could  proceed 
with  his  contract  This  highway  was  one  of  the  main  thoroughfares  used  by 
the  government  for  the  transportation  of  its  munitions  of  war  by  large  trucks, 
and  was  used  for  that  purpose,  and  a  subbase  was  absolutely  necessary  be- 
fore the  top  and  bottom  course  could  be  placed  upon  this  highway.  The  error 
or  mistake  on  the  part  of  the  state  In  letting  the  contract  for  a  top  and  bot- 
tom course  to  the  claimant,  when  there  was  no  subbase,  was  in  no  way  attrib- 
utable to  the  claimant,  and  ,the  necessity  of  placing  this  subbase  up<m  the 
highway  was  the  cause  of  the  delay.  The  state,  when  it  m&de  the  contract, 
could  have  easily  discovered  the  fact  that  there  was  no  subbase,  and  must 
have  known  that  a  subbase  would  have  to  be  placed  upon  the  highway  before 
the  claimant  could  proceed  under  his  contract.  There  was  nothing  in  the 
contract  between  the, state  and  the  claimant  requiring  the  claimant  to  wait 
or  give  him  any  notice  that  a  subbase  would  be  required. 

"By  reason  of  the  war  and  existing  conditions,  the  price  of  material  and 
labor  Increased,  so  that  the  claimant  was  compelled  to  pay  a  much  larger 
sum  for  materials  and  labor  at  the  time  he  completed  his  contract  than  he 
would  have  been  compelled  to  do,  had  he  been  permitted  to  complete  his  con- 
tract within  the  time  agreed  upon  between  the  state  and  the  claimant  The 
claimant,  by  reason  of  this  fact,  was  damaged  in  the  sum  of  $5,193.73.  The 
engineers  of  the  claimant  and  the  engineers  of  the  state  agreed  that  this  was 
the  amount  of  damages  sustained  by  reason  of  the  increased  cost  of  labor 
and  materials,  and  the  state  on  the  trial  conoeded  that  the  damage  suffered  by 
the  claimant  caused  by  the  delay  on  account  of  the  increased  cost  of  labor 
and  materials  was  this  amount 

[1]  "Where  the  failure  of  a  contractor  to  complete  the  work  by  the  time  set 
is  due  to  a  default  of  the  owner,  the  contractor  may,,  without  notice,  complete 
the  work  and  recover  the  additional  expense  made  necessary  by  the  delay. 
Bamum  v.  Williams,  115  App.  Div.  694,  102  N.  Y.  Supp.  874,  afQrmed  190  N. 
Y.  539,  83  N.  B.  1122 ;  Mansfield  v.  New  York  CJent  &  H.  R.  B.  Co.,  102  N.  Y. 
205,  6  N.  E.  386:  Mansfield  v.  New  York  Cent.  &  H.  B.  R.  Co.,  114  N.  Y.  331, 
21  N.  B.  735,  1037,  4  L.  B.  A.  566. 

[2]  "In  a  recent  case  decided  in  this  court,  after  the  state  had  made  a  con- 
tract with  the  claimant,  and  the  state  informed  the  claimant  that  the  macad- 
am base  for  the  asphalt  was  not  sufficient,  and  when  the  state  and  the  claim- 
ant could  not  agree  upon  a  price  for  making  It  sufficient,  and  the  state 
canceled  part  of  the  contract  and  virtually  destroyed  the  contract  the  claimant 
had  entered  into,  whereby  the  state  by  its  order  removed  from  the  contract 
most,  if  not  all,  of  the  work  on  which  the  claimant  could  make  any  profit, 
which  it  claimed  it  had  a  right  to  do  under  the  terms  of  the  contract.  It  was 
held  by  Judge  Ackerson  that  there  was  no  reason  why  the  state  could  not 
have  fully  understood  what  it  was  doing  when  it  made  the  contract  With 
claimant  to  place  asphalt  on  this  old  macadam.    Judge  Ackerson  in  his  opln- 
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ion  very  dearly  pointed  out  what  the  rightm  ot  the  parties  are  under  tfie  div 
cnmstancee  and  said:  'When  it  determined  (meaning  the  state)  that  such 
macadam  base  was  insufDcient,  it  seems  to  us  that.it  must  have  done  one  of 
three  things,  viz.:  (1)  Permitted  claimant  to  make  it  sufficient  under  a  sup- 
plemental contract ;  (2)  performed  such  work  itself  or  by  an  independent  con- 
tractor ;  (8)  cancelled  the  contract  and  thereby  became  liable  to  claimant  for 
its  damages/  See  Langan  Ckmstruction  Corporation  v.  State  of  New  York, 
110  Misc.  Hep.  177,  180  N.  Y.  Supp.  249. 

"It  seems  to  us  that  the  loss  sustained  by  the  claimant  (the  amount  is  not 
disputed  and  Is  conceded  by  the  state)  was  clearly  caused  through  the  fault 
and  neglect  of  the  state,  and  not  through  any  fault  of  the  clainoant  The 
state  made  a  contract  for  the  resurfacing  of  a  highway,  and  the  contractor 
had  nothing  to  do  with  the  condition  of  the  highway.  His  contract  simply 
called  for  the  placing  of  a  top  and  bottom  course  on  this  highway.  The  state, 
when  it  made  the  contract,  knew  that  there  was  no  subbase  on  this  highway, 
and  also  roust  have  known  that  it  would  require  a  subbase  before  the  top  and 
bottom  course  could  be  laid.  No  information  of  this  was  given  the  contractor, 
and  the  contractor  was  given  a  certain  time  within  which  to  complete  his  con- 
tract. When  the  state  found  that  a  subbase  waJs  necessary,  and  the  contractor 
found  that  he  could  not  transport  his  plant,  because  the  conditions  of  trans- 
portation were  such  that  it  was  impossible  for  him  to  do  so,  they  mutually 
agreed  to  extend  the  time  of  the  cwnpletion  of  the  contract  to  August,  1918, 
When  the  contractor  in  the  spring  of  1918  was  ready  with  his  plant  to  pro- 
ceed with  the  contract,  the  state,  because  of  its  omission  to  have  a  subbase 
or  make  provision  for  it,  prevented  the  contractor  from  going  on  with  the 
work,  so  that  he  could  complete  it  that  season,  but  compelled  the  contractor 
to  wait  until  a  subbase  was  placed  upon  this  highway.  This  compelled  the 
contractor  to  carry  his  original  contract  before' the  completion  thereof  from 
that  season  until  the  following  season.  In  the  meantime,  because  of  the  price 
of  labor  and  materials  having  gone  up,  and  by  reason  of  this  fact  the  contrac- 
tor was  compelled  to  pay  more  than  he  would  have  been  compelled  to  pay,  if 
he  had  not  been  delayed  in  his  original  contract,  and  he  suffered  a  loss  of 
$5,193.73. 

"Therefore  we  think  the  claimant  should  receive  an  award  of  $5,198.73." 

Ordered  accordingly.  

(119  Misc.  B^.  99) 

THOMPSON  V.  NEW  YORK  CENT.  R.  CO, 

(Niagara  CJounty  Court    July,  1922.) 

1.  Carriers  ^=9261— That  no  signed  receipt  or  statement  wae  exeeuted  oonosm- 

ing  ticket  presented  for  redemption  held  no  defense,  in  suit  to  recover  amount 
paid,  unless  requested. 

Where  plaintiff,  on  day  he  purchased  a  ticket,  presented  it  to  defendant 
carrier's  agent  for  redemption,  the  fact  that  he  signed  no  receipt  or 
statement  of  facts  concerning  the  ticket  or  its  purchase  was  no  defense, 
in  a  suit  to  recover  the  amount  paid,  unless  he  was  requested  to  do  so. 

2.  Justices  of  the  peace  <S=:>  185  (3)— Finding  of  fact  not  disturbed  on  appeal. 

A  finding  of  fact  by  a  justice  court,  not  against  the  overwhelming 
weight  of  evidence,  will  not  be  disturbed  on  appeal. 

3.  Carriers  <8=»261— Refusal  to  sign  receipt  or  statement  regarding  unused  ticket 

iieid  not  to  Justify  refusal  to  redeem. 

Penal  Law,  §  1562,  contains  no  provision  requiring,  as  a  condition  of 
redemption  of  an  unused  railroad  ticket,  that  purchaser  sign  a  receipt  or 
statement  of  facts  concerning  it,  and  his  refusal  to  do  so  did  not  Justify 
the  carrier's  refusal  to  redeem  it 
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Appeal  from  Justice  Court. 

Action  by  George  F.  Thompson  against  the  New  York  Central  Rail- 
road Company.  From  a  judgment  of  a  Justice's  Court  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Locke,  Babcock,  Spratt  &  Hollister,  of  Buffalo,  for  appellant 
George  F.  Thompson,  of  Middleport,  pro  se. 

HICKEY,  J.  This  is  an  appeal  by  defendant  from  a  judgment  of 
$5.13  in  favor  of  plaintiff  rendered  in  a  Justice's  Court  of  the  town 
of  Royalton,  Nis^ara  county.  It  appears  that  on  the  13th  day  of 
March,  1922,  plaintiff  purchased  a  ticket  of  defendant  at  the  Grand 
Central  Terminal,  New  York  City,  for  Albany,  and  paid  the  sum  of 
$5.13  therefor.  On  the  same  day,  and  before  the  train  on  which  he 
expected  to  travel  left  the  station,  he  called  at  the  ticket  office,  pre- 
sented his  ticket  and  asked  to  have  it  redeemed.  There  is  a  conflict  in 
the  evidence  as  to  what  took  place  between  the  plaintiff  and  the  ticket 
agent  when  plaintiff  presented  his  ticket  for  redemption.  Defend- 
ant's witnesses  testified  that  plaintiff  was  presented  with  a  form  of 
receipt  and  a  statement  of  facts  concerning  the  ticket  and  its  pur- 
chase, and  told  to  sign  it  if  he  wanted  his  money  back.  It  appears  that 
plaintiff  did  not  sign  a  receipt  or  statement,  and  his  testimony  is  that 
no  receipt  or  other  paper  was  presented  to  him  to  sign,  nor  was  he 
requested  to  sign  any  receipt  or  statement  of  facts ;  that  he  was  told 
by  the  ticket  agent  to  go  to  Lexington  avenue ;  that  he  refused,  and 
told  the  agent  he  would  sue  the  company  if  his  money  was  not  paid 
back ;  and  that  the  agent  refused  to  give  him  back  his  mon^. 

[1,2]  There  was  thus  presented  a  question  of  fact  for  the  justice 
to  pass  upon.  It  was  for  the  justice  to  say  who  was  telling  the  truth, 
plaintiff  or  defendant's  witnesses.  That  plaintiff  signed  no  receipt 
or  statement  is  no  defense,  unless  he  was  requested  so  to  do.  The 
justice  seems  to  have  accepted  plaintiff's  version  that  no  such  request 
was  made.  Such  finding  was  not  against  the  overwhelming  weight  of 
evidence,  and  cannot,  therefore,  be  disturbed.  The  record  appears  to 
present  no  other  question  for  review. 

[3]  It  may  not  be  out  of  place,  however,  to  call  attention  to  section 
1562  of  the  Penal  Law  (Consol.  Laws,  c.  40).  This  section  provides 
for  the  redemption  of  unused  railroad  tickets,  and  imposes  a  penalty 
on  any  railroad  company  refusing  to  redeem.  The  section  contains 
no  provision  requiring,  as  a  condition  of  the  redemption,  that  the 
purchaser  sign  a  receipt  or  statement  of  facts  concerning  the  ticket 
purchased.  Nor  does  it  confer  any  authority  on  railroad  companies 
to  prescribe  the  conditions  of  redemption.  Hence,  even  if  plaintiff 
was  requested  to  sign  the  receipt  and  statement  of  facts  claimed  by 
defendant's  witnesses  to  have  been  presented  to  him,  and  refused  so 
to  do,  it  is  by  no  means  clear  that  such  refusal  justified  the  defend- 
ant in  refusing  to  redeem  the  unused  ticket  in  question. 

Defendant  has  called  my  attention  to  the  case  of  Salomon  v.  New 
York  Central  &  H.  R.  R.  R.  Co.,  165  App.  Div.  35,  150  N.  Y.  Supp. 
2&2.    This  authority  is  in  no  sense  in  point.    In  that  case  the  claim- 
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ant  was  the  transferee  of  a  ticket  which  embodied  a  contract  signed 
by  the  purchaser  to  the  effect  that  it  was  not  transferable.  No  such 
state  of  facts  is  presented  by  the  record  in  this  case,  and  no  claim  to 
that  effect  is  made. 

It  follows  that  the  judgment  below  must  be  affirmed,  with  costs. 
So  ordered. 

Judgment  affirmed 


PEOPLE  V.  MITTLER, 

(Court  of  Special  Sessions,  City  of  New  York.    Angust  22,  1822.) 

Criminal  law  ^=»206-^ppeal  pending  In  Court  of  General  Sessions  at  passage 
of  act  oonf erring  appellate  Jurisdiction  on  another  court  may  be  prosecuted 
to  final  determination  in  Court  of  General  Sessions. 

Where  an  appeal  from  a  judgment  of  tbe  City  Magistrate's  Court  was 
talcen  to  the  Ck)urt  of  General  Sessions,  and  was  pending  in  that  court 
when  Laws  1922,  c.  595,  conferring  appellate  Jurisdiction  on  the  Court  of 
Special  Sessions,  became  effective,  the  appeal  could  be  prosecuted  to  final 
determination  in  the  Court  of  General  Sessicms,  under  General  Construc- 
tion Law,  §  94. 

Benjamin  Mittler  was  convicted  of  disorderly  conduct  tending  to  a 
breach  of  peace  in  the  City  Magistrate's  Court,  and  appealed  to  the 
Court  of  General  Sessions.  The  magistrate  filed  his  return  in  the 
Court  of  Special  Sessions.  Return  transferred  to  the  Court  of  General 
Sessions. 

Argued  before  KERNOCHAN,  FRESCHI,  and  EDWARDS,  JJ. 

FRESCHI,  J.  Defendant  was  convicted  of  disorderly  conduct  tend- 
ing to  a  breach  of  peace  on  March  8,  1922,  in  a  City  Magistrates'  Court 
in  Manhattan  borough.  On  April  10,  1922,  Hon.  Otto  A.  Rosalsky, 
one  of  the  judges  of  the  Court  of  General  Sessions,  allowed  the  de- 
fendant an  appeal.  According  to  defendant's  affidavit,  verified  August 
3,  1922,  the  defendant  failed  to  file  and  serve  notice  of  the  allowance  of 
the  appeal  upon  the  magistrate,  as  required  by  section  755  of  the  Code 
of  Criminal  Procedure. 

Thereafter,  on  August  4,  1922,  the  appellant  moved  in  the  Court  of 
General  Sessions  "for  leave  to  file  supplemental  specifications  of  error, 
in  the  appeal  allowed  on  March  8,  1922,  and  for  an  extension  of  five 
days'  time  from  the  granting  of  this  motion  to  serve  notice  of  the  al-. 
lowance  of  said  appeal."  Judge  Mancuso,  of  that  court,  on  the  same 
day  granted  the  last-mentioned  motion.  The  Court  of  General  Ses- 
sions property  assumed  and  continued  to  exercise  jurisdiction  in  this 
manner  in  the  case  at  bar,  althougrh  chapter  595  of  the  Laws  of  1922 
had  gone  into  eflFect  on  July  1,  1^2. 

This  statute,  which  confers  appellate  jurisdiction  on  the  Court  of 
Special  Sessions  of  the  City  of  New  York,  has  not  transferred  this  case 
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out  of  the  Court  of  General  Sessions  to  this  court.  Under  General 
Construction  Law  (Consol.  Laws,  c.  22)  §  94,  unless  otherwise  special- 
ly provided  by  law,  all  actions  and  proceedings,  civil  or  criminal,  com- 
menced under  or  by*  virtue  of  any  provision  of  a  statute,  so  repealed, 
and  pending  immediately  prior  to  the  taking  effect  of  such  repeal,  may 
be  prosecuted  and  defended  to  final  effect  in  the  same  manner  as  they 
might  if  such  provisions  were  not  repealed. 

The  city  magistrate,  who  tried  the  case,  filed  on  August  19,  1922, 
with  the  chief  clerk  of  the  Appellate  Term  of  the  Court  of  Special 
Sessions  of  the  City  of  New  York,  a  magistrate's  return  on  said  appeal. 
This  return  should  have  been  filed  by  the  trial  magistrate  with  the  Court 
of  General  Sessions,  where  this  appeal  was  initiated  and  is  still  pending. 

Inasmuch  as  this  appeal  was  pending  in  the  Court  of  General  Ses- 
sions at  the  time  that  chapter  595  of  the  Laws  of  1922  went  into  effect, 
this  proceeding,  commenced  under  the  provisions  of  a  statute  which 
this  new  law  has  repealed,  may  be  continued  in  General  Sessions. 
This  case  is  improperly  in  the  Court  of  Special  Sessions,  and  the  mag- 
istrate's return  on  appeal  is  ordered  to  be  returned  to  the  trial  magis- 
trate. , 

Order  signed  accordingly. 

KERNOCHAN  and  EDWARDS,  JJ.,  vote  to  make  the  order  afore- 
mentioned. 


In  f  W I  EM  ANN'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    August  15,  1922.) 

Courts  «s»200t/i--Siirrooate  held  to  have  power  to  ileoroo  repayment  to  executor 
of  eerfain  sums  by  reelduary  legatees. 

Under  Surrogate's  Court  Act.  15  40.  as  nmwided  by  Laws  1921,  c.  439. 

•   relating  to  the  .luriPdlction  of  Surrogate's  Courts,  the  surrogate  has  power 

to  grant  a  decree  In  favor  of  nn  executor,  requiring  the  repayment  of 

certain  gums  from  the  residuary  legatees  to  meet  a  deficiency  of  assets 

of  the  estate. 

In  the  matter  of  the  accounting  of  the  estate  of  Frederick  Wie- 
mann,  deceased.  Decree  for  executors  against  certain  residuary  lega- 
tees, requiring  repa3rment  of  certain  sums. 

"See,  also,"  179  N.  Y.  Supp.  190. 

Rothwell,  Harper  &  Matthews,  of  New  York  City  (Harold  Harper, 
of  New  York  City,  of  counsel),  for  executors. 

John  M.  Ward,  of  New  York  City,  for  objectors. 

Samuel  N.  Freedman,  of  New  York  City,  for  George  F.  Wiemann 
and  Elsa  Wiemann. 

Julius  Miller,  of  New  York  City,  special  guardian,  for  Selma  Einsel. 

Arthur  C.  Mandel,  of  New  York  City,  for  objecting  legatee. 

COHALAN,  S.  In  this  accounting  proceeding  the  executors  pre- 
sent, without  any  opposition,  a  decree  awarding  them  a  judgment  and 

^s^For  other  cems  «••  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexea 


Digitized  by 


Google 


968  1«J  NBW  YORK  SUPPLBMfiNT  (Sur.  Ct 

execution  thereon  against  certain  residuary  legatees  who  have  been 
overpaid.  A  deficiency  of  assets  of  the  estate  now  exists  by  reason  of 
^  certain  lengthy  and  expensive  litigation  which  was  not  anticipated, 
'  so  that  before  a  proper,  complete  and  equitable  decree  can  be  made, 
it  is  necessary  that  the  executors  seek  a  re-payment  of  certain  sums 
from  the  residuary  legatees. 

The  expediency  of  such  an  affirmative  adjudication  in  the  present 
instance  presents  itself  favorably  to  the  court.  Unquestionably,  prior 
to  the  amendment  to  the  Code  of  Civil  Procedure  by  the  Legislature 
in  1914,  such  an  affirmative  judgment  was  not  within  the  jurisdiction 
of  the  court  to  grant.  Matter  of  Underbill.  117  N.  Y.  471,  22  N.  E. 
1120;  Matter  of  Lang  v.  Stringer's  Estate,  144  N.  Y.  275,  39  N.  E. 
363.  Prior  to  that  amendment  any  overpayment  to  a  legatee,  even 
though  made  in  good  faith,  could  be  recovered  by  an  executor  only 
in  an  action  in  another  court.  In  the  opinion  in  the  Matter  of  Lang, 
supra,  the  Chief  Justice  stated  that — 

"We  should  be  inclined  to  sustain  the  decision  of  tlie  General  Term  If  we 
oould  consistently  with  our  former  decision.  But  as  was  said  in  that  case,  if 
it  is  desirable  that  the  surrogate  should  have  a  broader  jurisdiction,  which 
would  include  a  case  like  this,  it  must  be  conferred  by  the  LegislatuFe.*' 

Section  40  of  the  Surrogate's  Court  Act,  being  Laws  1920,  c  928 
(formerly  section  2510,  C.  C.  P.),  as  amended  by  chapter  439  of  the 
Laws  of  1921,  expresses  the  intent  of  the  Legislature  to  enlarge  the  ju- 
risdiction of  the  Surrogate's  Court,  so  that  now  every  question^  legal 
or  equitable,  arising  in  any  proceeding  properly  before  that  court  may 
be  completely  and  finally  determined  by  the  surrogate.  This  avoids 
circuity  of  action  and  multiplicity  of  suits.  Section  40  of  the  Surro- 
gate's Court  Act  has  provided  that  the  enumerated  powers  therein 
conferred  upon  the  surrogate  are  "in  addition  to  and  without  limita- 
tion or  restriction  on  the  foregoing  powers."  In  the  present  instance 
the  court  in  the  course  of  this  accounting  proceeding  must  grant  tfie 
relief  asked  in  order  to  make  a  complete  and  equitable  decree. 

Compensation  of  special  guardian  fixed  and  costs  taxed.  The  de- 
cree as  submitted  for  signature  will  be  signed  after  all  proper 
amounts  have  been  inserted  therein. 


Digitized  by 


Google 


MBMOBANDUU  DECISIONS 
(US  N.T.8.> 


959 


MEMORANDUM  DECISIONS 


MIcliael  W.  BRISTBR,  appellant,  ▼.  FLAT- 
BUSH  LEASING  CORPORATION,  respond- 
ent. (Supreme  Court,  Appellate  Diviaion,  Sec- 
ond I>epartment.  July  21,  1922.)  Judgment 
reversed  on  the  law,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.  Appeal 
from  order  dismissing  complaint  dismissed, 
without  costs,  on  authority  of  Brister.  an  In- 
fant, V.  Flatbush  Leasing  Corporation,  202  App. 
Div.  2SM,  195  N.  Y.  Supp.  424,  decided  herewith. 
Blackmar,  P.  J.,  and  Rich,  Kelly,  J  ay  cox,  and 
Young,  JJ.,  concur. 


FAIRFAX  THXTILB  MILLS»  Inc.,  t.  ROS- 
ENBBRQ-NEUOASS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  July  14, 
1922.)     Motion  granted.    Order  filed. 

Bdith  Kelly  GOULD,  Applt,  v.  Frank  Jay 
GOULD,  Respt  (Supreme  Court,  Appellate 
Division,  First  DepartmcAt  July  14,  1922.) 
Suit  by  Edith  Kelly  Gould  against  Frank  Jay 
Gould.  From  an  order  of  the  Supreme  Court 
(182  N.  Y.  Supp.  672),  denying  plaintiff's  mo- 
tion for  an  order  to  vacate  judgment  in  favor 
of  defendant,  and  for  leave  to  serve  an  amend- 
ed reply,  plaintiff  appeals.  Order  afiSrmed. 
See,  also,  201  App.  Div.  670,  194  N.  Y.  Supp. 
746. 

PAGE,  J.  The  only  point  made  in  this  ap- 
peal which  has  not  been  disposed  of  on  former 
appeals  in  this  action  is  the  daim  that,  by  rea- 
son of  the  failure  to  file  a  transcription  of  the 
judgment  of  the  CMvil  Tribunal  of  Versailles 
within  two  months  after  it  was  granted  with  the 
proper  officer  of  dvil  status,  this  rendered  the 
judgment  null  and  void.  Section  252  of  the 
French  Civil  Code  states  that  at  the  time  of 
filing  such  transcription  "a  certificate  that  no 
appeal  has  been  taken  therefrom  shall  be  served 
at  the  same  time."  An  appeal  was  taken  in 
the  case  to  the  Court  of  Appeals  at  Paris,  and 
from  its  judgment  to  Court  of  Cassation.  An 
afildavit  of  an  expert  in  French  law  is  presented 
by  the  defendant,  which  states  that  the  two 
months  does  not  begin  to  run  when  an  appeal 
has  been  taken  until  the  rendition  of  the  final 
judgment  on  the  appeal,  which  would  seem 
necessarily  to  be  the  fact  from  the  require- 
ment that  a  certificate  that  no  appeal  has  been 
taken  must  be  served  when  the  transcription  is 
filed.  The  exemplified  extract  '*du  registre  des 
actss  da  manage  de  I'ann^e  1921"  shows  the 


proper  transcription  of  the  Judgments  to  have 
been  made  within  86  days  of  the  rendition  of 
the  final  judgment  of  the  Court  of  Cassation. 
There  is  no  merit  in  this  appeaL  The  order 
should  be  affirmed.  Order  affirmed,  without 
costs.    All  concur. 


Marion  GREATSINGER,  Respondent,  t.  A. 
H.  HAWLEY,  as  Treasurer  of  the  Brotherhood 
of  Locomotive  Firemen  and  Bnginemen,  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department  July  6,  1922.)  Judgment 
(118  Misc.  Rep.  847,  196  N.  Y.  Supp. 
unanimously  affirmed,  with  costs. 


Charles  J.  MISSIR,  appeUant,  t.  SBfYRNA 
THEATRE  COMPANY  et  al,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  Jane  29,  1922.)  Order  reversed 
on  the  law,  with  $10  costs  and  disbursements, 
and  motion  denied,  with  $10  costs,  upon  au- 
thority of  Missir  v.  American  Oriental  Ice  Man- 
ufacturing Co.,  201  App.  Div.  756,  195  N.  Y. 
Supp.  191,  decided  herewith.  Blackmar,  P.  J.» 
and  Rich,  Kelly,  ^  Jay  cox,  and  Young,  J  J.,  con- 
cur. 

In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensation  Law  by 
Mike  SABO,  and  the  daim  for  death  benefits 
by  Elizabeth  Sabo,  Margaret  Sabo,  and  Eliza- 
beth Sabo,  for  the  death  of  Mike  Sabo,  daim- 
ants,  respondents,  v.  BARNET  LEATHER 
COMPANY,  employer,  and  Utica  Mutual  Insur- 
ance Company,  insurance  carrier,  appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. July  6,  1922.)  Award  for  death 
benefits  affirmed,  without  costs,  and  the  award 
for  disability  reversed,  and  daim  dismissed  to 
that  extent,  without  costs,  on  the  ground  that 
there  was  no  lawful  award  for  disability  made 
to  the  daimant  in  his  lifetime.  Matter  of  Ter- 
ry V.  General  Electric  Co.,  232  N.  Y.  120,  183 
N.  E.  373;  Matter  of  Hill  v.  Ancram  Paper 
Mills,  202  App.  Div.  36,  195  N.  Y.  Supp.  622, 
decided  at  this  term.    All  concur. 

Leon  R.  WILSON,  respondent,  T.  LEHIGH 
VALLEY  RAILROAD  COMPANY,  appellant. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. July  6,  1922.)  Judgment  unani- 
mously affirmed,  with  costs. 
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HALSEY  V.   NEW  YORK  SOC.   FOR  SUP- 
PRESSION OF  VICE. 

(Court  of  Appeals  of  New  York.    July  12, 
1922.) 

1.  Mailcious  prosecution  ^=s>l5-^Lack  of  prob- 
able causa  element. 

In  an  action  for  malicious  prosecution,  lack 
of  probable  cause  is  one  6t  the  elements  of 
plaintiff's  case. 

2.  Malicious  prosecution  ^=s>7 1  (2)  —  Lack  of 
probable  cause  question  for  Jury. 

Whether  lack  of  probable  cause  has  been 
established  may  become  a  question  of  law  for 
the  court,  but  is  for  the  jury  either  when  the 
circumstances  upon  which  the  answer  depends 
are  disputed  or  where  conflicting  inferences 
may  fairly  be  drawn  from  them. 

3.  Obscenity  <S=p5^Book  to  be  considered  as  a 
whole. 

In  determining  whether  a  book  is  obscene 
OP  indecent  within  Penal  I^w,  §  1141,  it  must 
be  considered  broadly  as  a  whole,  and  not  judg- 
ed from  paragraphs  alone  which  are  vulgar  and 
indecent. 

4.  Mailcious  prosecution  ^=»(7I(2)  —  Probable 
cause  for  believing  book  obscene  held  ques- 
tion for  Jury. 

Whether  there  was  reasonable  ground  to 
believe  that  the  work  of  a  great  author,  written 
in  admirable  style,  and  which  had  become  a 
part  of  classical  literature,  but  which  contained 
indecent  paragraphs,  was  obscene  and  indecent 
held  a  question  for  the  jury  in  an  action  for 
maliciously  prosecuting  plaintiff  for  selling  such 
book. 

5.  Evidence  <8=s»li  —Judicial  notice  t^ken  that 
book  had  been  widely  sold. 

The  court  may  take  judicial  notice  that 
Mademoiselle  de  Maupin  has  been  widely  sold 
separately  and  as  a  part  of  every  collection  of 
the  works  of  its  author. 

6.  Obscenity  ^=:9&— Style  or  greatness  of  author 
does  not  prevent  book  from  being  indecent. 

A  book  may  be  indecent  within  Penal  Law, 
§  1141,  no  matter  how  great  its  author  or  how 
fascinating  its  style. 

7.  Mailcious  prosecution  ^=»32— Malice  may  be 
presumed  from  lack  of  probable  cause. 

Malice  may  be  presumed  from  lack  of  prob- 
able cause  for  a  prosecution,  but  is  not  an 
inference  which  the  jury  is  required  to  draw, 
Nand  an  instruction  that  malice  was  to  be  pre- 
sumed if  there  was  no  probable  cause  was  not 
accurate. 
Crane  and  Hogan,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  Raymoijd  D.  Halsey  against  the 
New  York  Society  for  the  Suppression  of 
Vice.     From  a  judgment  of  the  Appellate 
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Division,  First  Judicial  Department  (IW  App. 
Div.  961,  185  N.  Y.  Supp.  931),  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon 
a  verdict,  defendant  appeals.    Affirmed- 

♦2 

♦William  O.  BcKJcher,  of  New  York  City, 
for  appellant. 

Edwin  F.  Valentine  and  Sherwood  O. 
Chichester,  both  of  New  York  City,  for  re- 
spondent. 

ANDREWS,  J.  On  November  17,  1917,  in 
the  city  of  New  York,  the  plaintiff  sold  to  an 
agent  of  the  defendant,  one  Sunoner,  an  Eng- 
lish translation  of  Mademoiselle  de  Manpin. 

♦3 
Mr.  Sumner  submitted  the  book  to  City  ♦Mag- 
istrate House  who,  however,  took  no  action. 
He  then,  on  November  22d,  presented  a 
marked  copy  to  Magistrate  Simms,  with  a 
letter  calling  attention  to  certain  pages  which 
he  thought  deserved  examination.  On  the 
28th  he  also  presented  a  verified  complaint 
to  this  magistrate  charging  that  the  hook 
was  obscene  and  indecent,  referring  not  only 
to  the  marked  pages,  but  to  the  entire  work. 
Thereupon  an  order  was  issued  stating  that 
it  appeared  "from  the  within  depositions 
and  statements  that  the  crime  therein  men- 
tioned has  been  committed,"  and  holding  the 
plaintiff  to  answer.  The  plaintiff  was  ar- 
rested at  the  direction  of  Sumner,  and  ar- 
raigned. He  waived  examination,  was  held 
for  the  action  of  the  Court  of  Special  Ses- 
sions, tried  and  acquitted.  The  record  of 
that  trial  is  not  before  us,  but  it  was  con- 
ceded that  the  copy  of  Mademoiselle  de  Mau- 
pin had  been  sold  by  the  plaintiff,  and  the 
acquittal  was  for  the  reason,  apparently, 
that  the  book  was  not  obscene  or  indecent 
This  action  to  recover  damages  for  mali- 
cious prosecution  was  then  begun.  At  the 
close  of  the  evidence  the  case  was  submitted 
to  the  jury,  which  found  a  verdict  for  the 
plaintiff.  The  Appellate  Division  (194  App. 
Dlv.  961,  185  N.  Y.  Supp.  931)  has  affirmed 
the  judgment  entered  thereon. 

The  entire  book  was  offered  in  evid**nce. 
We  are  asked  to  say  from  its  bare  i)erusal 
that  probable  cause  existed  for  the  belief 
on  the  part  of  Sumner  that  the  plaintiff  was 
guilty  by  its  sale  of  a  violation  of  section 
1141  of  the  Penal  Law  (Consol.  Law,  c  40). 

[1 , 2]  In  an  action  for  malicious  prosecu- 
tion, one  of  the  elements  of  the  plaintiffs 
case  is  lack  of  probable  cause.  Whether  or 
not  this  fact  has  been  established  may  be 
for  the  jury  to  determine.  Or  it  may  be- 
come a  question  of  law  for  the  court.  It  Is 
for  the  Jury  either  when  the  circumstances 
upon  which  the  answer  depends  are  disputed 
or  where  conflicting  Inferences  may  fairly 
be  drawn  from  thenu    Bums  v.  Wilkinson, 
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228  N.  T.  118, 126  N.  B.  613;  GaUey  v.  Bren- 
nan,  216  N.  Y.  118,  110  N.  B.  179. 

Theophlle  Gautier  is  conceded  to  he  among 
•4 
the  greatest  *£Yendi  ^writers  of  tlie  nineteenth 
century.  When  some  of  his  earlier  works 
were  submitted  to  Sainte-Beuve,  that  dis- 
tinguished critic  was  astonished  by  the  ya- 
rlety  and  richness  of  his  expression.  Henry 
James  refers  to  him  as  a  man  of  genius 
(North  American  Review,  April,  1873).  Ar- 
thur Symons  (Studies  in  Prose  and  Verse), 
George  Saintsbury  (A  Short  History  of 
French  Literature),  James  Breck  Perkins 
(Atlantic  Monthly,  March,  1887)  >  all  speak  of 
him  with  admiration.  They  tell  of  his  com- 
mand of  style,  his  i>oetical  imagery,  his  ar- 
tistic conceptions,  his  indescribable  charm, 
his  high  and  probably  permanent  place  in 
French  literature.  They  say  that  in  many 
respects  he  resembles  Thackeray.  This  was 
the  man  who  in  1836  published  "Mademoiselle 
de  Maupin."  It  is  a  book  of  over  400  pages. 
The  moment  it  was  issued  it  excited  the 
criticism  of  many,  but  not  all,  of  the  great 
Frenchmen  of  the  day.  It  has  since  become 
a  part  of  French  literatura  No  review  of 
French  writers  of  the  last  100  years  fails  to 
comment  upon  it  With  the  author's  felici- 
tous style,  it  contains  passages  of  purity 
and  beauty.  It  seems  to  be  largely  a,  protest 
against  what  the  author,  we  believe  mistak- 
enly, regards  as  the  prudery  of  newspaper 
criticism.  It  contains  many  paragraphs, 
however,  which,  taken  by  themselves,  are 
undoubtedly  vulgar  and  Indecent 

[8]  No  work  may  be  Judged  from  a  selec- 
tion of  such  paragraphs  alone.  Printed  by 
themselves  they  might,  as  a  matter  of  law, 
come  within  the  prohibition  of  the  statute. 
So  might  a  similar  selection  from  Aristoph- 
anes or  Chaucer  or  Boccaccio,  or  even  from 
the  Bible.  The  book,  however,  must  be  con- 
sidered broadly,  as  a  whole.  So  considered, 
critical  opinion  is  divided.  Some  critics, 
while  admitting  that  the  novel  jfts  been  much 
admired,  call  it  both  "pornogi*aphic  and  dull." 
The  Nation,  Nov.  2, 1893.  Mr.  Perkins  writes 
that— 

"There  Is  much  in  Mademoiselle  de  Maupin 
that  is  unpleasant  and  is  saved  only  by  beauty 

♦6 
of  expression  from  being  vul*gar.  Though  Gau- 
tier's  style  reached  in  this  novel  its  full  per- 
fection, it  is  far  from  bis  best  work,  and  it  is 
unfortunate  that  it  is  probably  the  one  best 
known." 

An  article  In  the  June,  1868,  issBe*  of  the 
Atlantic  Monthly  says  that  this  is  Gautier's 
jrepresentative  romance.  James  calls  it  his 
one  disagreeable  performance,  but  "in  cer- 
tain lights  the  book  is  almost  ludicrously 
Innocent,  and  we  are  at  a  loss  what  to  think 
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Of  tho6e  critics  who  either  hailed  or  de- 
nounced it  as  a  serious  profession  of  faith." 
Fhially,  in  A  Oentury  of  French  Fiction, 
Benjamin  W.  Wells,  professor  of  modem 
languages  in  the  University  of  the  South, 
says: 

"Mademoiselle  de  Maupin  is  an  exquisite  work 
of  art,  but  it  spurns  the  conventions  of  received 
morality  with  a  contempt  that  was  to  dose  the 
Academy  to  Gautier  forever.  With  a  spring- 
board of  fact  in  the  Seventeenth  century  to 
start  from,  he  conceives  a  wealthy  and  ener- 
getic girl  of  20,  freed  from  domestic  restraints, 
and  resolved  to  acquire,  by  mingUng  as  man 
among  men,  more  knowledge  of  the  other  sez 
than  the  conventions  of  social  intercourse  would 
admit  He  transfers  the  adventures  from  the 
real  world  to  a  sort  of  forest  of  Arden,  where 
the  Rosalind  of  Shakspere  might  meet  a  Wat- 
teau  shepherdess  and  a  melancholy  Jacques. 
Thus  he  helps  us  over  the  instinctive  repulsicfn 
that  we  feel  for  the  situation,  and  gives  a 
purely  artistic  inteijest  to  the  self-revelation 
that  comes  to  his  heroine  and  to  Albert  from 
their  prolonged  association.  Various  forms  of 
love  reaching  out  for  an  unattainable  ideal  oc- 
cupy the  body  of  the  book,  and  when  once  the 
actors  learn  to  know  themselves  and' each  oth- 
er Gautier  parts  them  forever.  In  its  ethics 
the  book  is  opposed  to  the  professed  morality 
of  nearly  all,  and  doubtless  to  the  real  morality 
of  most,  but,  as  Sainte-Beuye  said  of  it, 
'Every  physician  of  the  soul,  every  moralist, 
should  have  it  on  some  back  shelf  of  his  li- 
brary,' and  those  who,  like  Mithridates,  no  long- 
er react  to  such  poisons  will  find  in  Mile,  de 
Maupin  much  food  for  the  purest  literary  en- 
joyment." 

♦• 

[4,  6]  *We  have  quoted  estimates  of  the 
book  as  showing  the  manner  in  which  it  af- 
fects different  minds.  The  conflict  among 
the  members  of, this  court  itself  points  a 
finger  at  the  dangers  of  a  censorship  IntAst- 
ed  to  men  of  one  profession,  of  like  educa- 
tion and  similar  surroundings.  Far  better 
than  we  is  a  jury  drawn  from  those  of  varied 
experiences,  engaged  in  various  occupations, 
in  close  touch  with  the  currents  of  public 
feeling,  fitted  to  say  whether  the  defendant 
had  reasonable  ground  to  believe  that  a  book 
such  as  this  was  obscene  or  indecent.  Here 
is  the  work  of  a  great  author,  written  in  ad- 
mirable style,  which  has  become  a  part  of 
classical  literature.  We  may  take  judicial 
notice  that  it  has  been  widely  sold,  separately 
and  as  a  part  of  every  collection  of  the  works 
of  Gautier.  It  has  excited  admiration  as 
well  as  opposition.  We  know  that  a  book 
merely  obscene  soon  dies.  Many  a  Roman  iwet 
wrote  a  Metamorphoses.  Ovid  survives.  So 
this  book  also  has  lived  for  a  hundred  years. 
On  the  other  hand,  it  does  contain  indecent 
paragraphs.  We  are  dealing,  too,  with  a 
translation  where  the  charm  of  style  may  be 
attenuated.  It  is  possible  that  the  morality 
of  New  York  City  to-day  may  be  on  a  higher 
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plane  than  that  of  Paris  in  1839— that  there 
iB  less  vice,  less  crime.    We  hope  so.  . 

[I]  We  admit  freely  that  a  book  may  be 
thoroughly  indecent,  no  matter  how  great  the 
author  or  how  fascinating  the  style.  It  is 
also  true  that  well-known  writers  have  com* 
mitted  crimes;  yet  it  is  difficult  to  trace  the 
connection  between  this  fact  and  the  ques- 
tion we  are  called  upon  to  decide.  Dr.  Dodd 
was  hanged  for  forgery,  yet  his  sermons  were 
not  indecent  Oscar  Wilde  was  convicted  of 
personal  wrongdoing,  and  confined  in  Read- 
ing gaol.  It  does  not  follow  that  all  his 
plays  are  obscene.  It  is  also  true  that  the 
work  before  us  bears  the  name  of  no  pub- 
lisher. That  the  house  which  issued  it  waa 
ashamed  of  its  act  is  an  inference  not  per- 
haps justified  by  any  evidence  before  us. 
•7 

^Regarding  all  these  circumstances,  so  far 
as  they  are  at  all  material,  we  believe  it  la 
for  the  Jury,  not  for  us,  to  draw  the  conclu- 
sion that  must  be  drawn.  Was  the  book  as  a 
whole  of  a  character  to  Justify  the  reason- 
able belief  that  its  sale  was  a  violation  of  the 
Penal  Law?  The  Jury  has  said  that  it  was 
not  We  cannot  say  as  a  matter  of  law  that 
they  might  not  reach  this  decision.  We  hold 
that  the  question  of  probable  cause  was  prop- 
erly submitted  to  them. 

[7]  We  have  examined  various  other  ques- 
tions called  to  our  attention.  The  Jury  was 
told  that  malice  was  to  be  presumed  if  there 
was  no  probable  cause  for  the  prosecution. 
This  is  not  an  accurate  statement  of  the  law. 
Under  such  circumstances  malice  may  be  pre- 
sumed. It  is  not  an  inference  which  the  Jury 
is  required  to  draw.  Stewart  v.  Sonnebom, 
98  U.  S.  187,  193,  25  L.  Ed.  116.  The  atten- 
tion of  the  trial  Judge,  liowever,  was  not 
call^  to  this  error  by  any  exception.  Nor 
do  other  exceptions  as  to  the  exclusion  of 
evidence  and  as  to  the  refusal  of  various  re- 
quests to  charge  Justify  a  reversal  of  the 
Judgment  appealed  from. 

The  Judgment  must  therefore  be  affirmed, 
with  costs. 

CRANE,  J.  (dissenting.)  Section  1141  of 
the  Penal  Law  provides  that  a  person  who 
sells  any  obscene,  lewd,  lascivious,  indecent, 
or  disgusting  book  is  guilty  of  a  misde- 
meanor. 

On  the  28th  day  of  November,  1917,  the  de- 
fendant filed  an  information  in  the  Magis- 
trate's Court  of  the  city  of  New  York  charg- 
ing the  plaintiff  with  the  violation  of  this 
section  in  having  sold  a  book  entitled  "Ma- 
demoiselle de  Maupin"  by  Theophile  Gautier. 
The  accused,  having  waived  examination  be- 
fore the  magistrate,  was  held  for  the  Special 
Sessions,  where  he  was  thereafter  tried  aud 
found  not  guilty.  He  thereupon  commenced 
this   action    charging   this   defendant   with 
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having  maliciously  prosecuted  him,  in  that  it 

♦8 
caused  his  arrest  without  any  ^probable  cause 
to  believe  him  guilty  of  having  sold  an  in- 
decent book;  in  other  words,  charging  the 
defendant  with  having  no  reasonable  grounds 
to  believe  "Mademoiselle  de  Maupin"  an  in- 
decent publication. 

There  have  been  two  trials  of  this  action. 
On  the  first  trial  the  Judge  charged  the  jury 
as  a  matter  of  law  that  there  was  no  prob- 
able cause  to  believe  this  book  indec»it  On 
appeal  this  was  reversed,  on  the  ground  that 
probable  cause  in  this  case  was  a  question 
of  fact  for  the  Jury,  and  not  for  the  court 
Halsey  v.  New  York  Society  for  the  Suppres- 
sion of  Vice.  191  App.  Div.  245,  180  N.  Y. 
Supp.  836. 

The  question  of  probable  cause,  when  there 
is  no  confiict  in  the  evidence,  no  disputed 
facts,  nor  any  doubt  upon  the  evidence  or  in- 
ferences to  be  drawn  from  it  Ib  one  of  law 
for  the  court,  and  not  of  fact  for  the  jury. 
Heyne  v.  Blair,  62  N.  Y.  19;  Hazzard  v. 
Flury,  120  N.  Y.  223,  24  N.  B.  194;  Wass  v. 
Stephens,  128  N.  Y.  123,  28  N.  H.  21. 

In  Carl  v.  Ayers,  53  N.  Y.  14,  17,  the  court, 
speaking  through  ANDREWS,  J^  said: 

"A  person  making  a  criminal  accusation  may 
act  upon  appearances,  and  if  the  apparent  facts 
are  such  that  a  discreet  and  prudent  person 
would  be  led  to  the  belief  that  a  crime  had  been 
committed  by  the  person  charged,  he  will  be 
justified,  although  it  turns  out  that  he  was  de- 
ceived and  that  the  party  accused  was  innocent 
Public  policy  requires  that  a  person  shall  be 
protected,  who  in  good  faith  and  upon  reason- 
able grounds  causes  an  arrest  upon  a  criminal 
charge,  and  the  law  will  not  subject  him  to  lia- 
bility therefor.  But  a  groundless  suspicion, 
unwarranted  by  the  conduct  of  the  accused,  or 
by  facts  known  to  tl^e  accuser,  when  the  accu- 
sation is  made,  will  not  exempt  the  latter  from 
liability  to  an  innocent  person  for  damages  for 
causing  his  arrest" 

When  facts  and  circumstances  are  undis- 
puted, probable  cause  is  a  question  of  law  for 
the  court  which  it  is  error  to  submit  to  the 

♦• 
jury.  Brown  v.  Self  ridge,  224  •TT.  S.  189,  198, 
32  Sup.  Ct  444,  56  L.  Ed.  727;  Anderson  v. 
How,  116  N.  Y.  336,  22  N.  E.  695;  Burt  v. 
Smith,  181  N.  Y.  1,  73  N.  E.  496,  2  An*.  Oas. 
576;  Rawson  v.  Leggett,  184  N.  Y.  504,  77 
N.  E.  662. 

In  Besson  v.  Southard,  10  N.  Y.  236,  240, 
we  find  the  law  stated  as  follows: 

"If  the  facts  which  are  adduced  as  proof  of 
a  wisint  of  probable  cause  are  controverted,  if 
conflictlac  testimony  is  to  be  weighed,  or  if  the 
credibility  of  witnesses  is  to  be  passed  upon, 
the  question  of  probable  cause  should  go  to  the 
jury,  with  proper  instructions  as  to  the  law. 
But  where  there  is  no  dispute  about  facts,  it 
is  the  duty  of  the  court,  on  the  trial,  to  apply 
the  law  to  them." 

Digitized  by  VjOOSIC 


234  N.  y.  ♦&    HALSET  v.  NEW  TORK  SOO. 

(136  N. 

As  an  instance  where  the  court  found  on 
the  facts  that  there  was  probable  cause  and 
clismlssed  the  malicious  prosecution  com- 
plaint, see  Murray  v.  Long,  1  Wend.  140.  So, 
also,  in  Burllngame  v.  Burllngame,  8  Cow. 
141,  where  concededly  there  was  a  mistake 
in  making  the  arrest  See  Driggs  v.  Burton, 
44  Vt  124;  Gilbertson  v.  Fuller,  40  Minn. 
413,  42  N.  W.  203 ;  Bell  v.  AUantlc  City  R. 
Co.,  58  N.  J.  Law,  227,  33  AU.  211;  Stone  v. 
Crocker,  24  Pick.  (Mass.)  81;  Bell  v.  Keepers, 
37  Kan.  64,  14  Pac.  642. 

In  Blachford  v.  Dod,  2  Bam..  &  Adol.  179, 
tlie  facts  were  these:  An  attorney  was  in- 
dicted for  sending  a  threatening  letter.  Be- 
ing acquitted  he  brought  suit  for  malicious 
prosecution,  and  was  nonsuited.  The  court 
said: 

"Here  the  question  of  probable  cause  depends 
on  a  document  coming  from  the  plaintiff  him- 
self, yiz.  the  letter  sent  and  written  by  him 
to  the  defendant;  and  the  only  question  is, 
whether  we  are  justified  in  point  of  law  in  giv- 
ing to  that  letter  the  construction  that  it  con- 
tained a  threat  of  charging  the  defendants  with 
endeavoring  to  obtain  goods  under  false  pre- 
tenses. ♦  •  ♦  I  concur,  therefore,  in  think- 
ing that  the  letter,  independently  of  the  sum- 
mons, showed  a  reasonable  and  probable  cause." 

See  page  187.     , 

The  construction  of  the  letter  and  its 
meaning,  and  whether  from  its  contents  there 
vras  probable  cause,  was  held  to  be  a  ques- 
tion of  law  for  the  court 
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*"It  was  for  the  judge  to  con^strue  the  written 
instrument.'* 

If  it  were  always  for  a  Jury  to  determine 
what  reasonable  men  would  do  on  undisputed 
facts,  there  would  never  be  a  question  of  law 
for  the  court — ^the  rule  would  be  melaningless. 
It  was  for  the  trial  court,  and  It  is  now  foe 
us,  to  say  whether  or  not,  as  a  matter  of  law, 
the  defendant  had  probable  cause  to  believe 
the  plaintiff  guilty  of  selling  an  obscene  book. 
At  the  very  outset  a  marked  distinction  must 
be  drawn.  It  cannot  be  too  strongly  em- 
phasized that  we  are  not  determining  wheth- 
er Mademoiselle  de  Maupin  be  an  indecent 
book.  All  we  are  called  upon  to  determine 
is  whether  or  not^  recognizing  the  latitude 
afforded  all  works  of  literature  and  of  art, 
and  that  tastes  may  differ,  a  reasonable, 
cautious,  and  prudent  man  would  be  justified 
In  believing  that  this  publication  was  obscene 
and  lewd  not  In  certain  passages,  but  in  Its 
main  purpose  and  construction.  When  the 
plaintiff  was  charged  with  having  violated 
section  1141  of  the  Penal  Law  (that is,  charg- 
ed with  a  misdemeanor)  it  necessarily  became 
a  question  of  fact  for  the  triers  of  fact.  Spe- 
cial Sessions  or  jury,  to  determine  his  guilt —  i 
to  determine  whether  the  book  sold  was  in- 1 
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decent  and  Immoral.  People  v.  Eastman, 
188  N.  Y.  478,  481,  81  N.  E.  459, 11  AmL  Oas. 
302. 

In  a  criminal  case  the  questions  of  fiict 
are  always  for  the  jury.  In  People  v.  MuUer, 
96  N.  T.  408,  411  (48  Am.  Rep.  635),  Judge 
ANDREWS  said: 

'The  test  of  an  obscene  book  was  stated  in 
Regma  v.  Hicklin,  L.  R.  3  Q.  B.  360,  to  be, 
whether  the  tendency  of  the  matter  charged  as 
obscenity  is  to  deprave  or  corrupt  those  whose 
minds  are  open  to  such  immoral  Influences,  and 
who  might  come  into  contact  with  it." 

The  Special  Sessions,  as  the  triers  of  fact, 
have  found  the  plaintiff  not  guilty ;  that  is, 
have  found  that  Mademoiselle  de  Maupin  was 
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not  such  an  indecent  •book  as  had  the  tend- 
ency spoken  of  In  the  MuUer  Case.  When  It 
came,  however,  to  the  trial  of  this  action,  an- 
other question  was  presented,  and  that  was 
whether  the  defendant  here  and  the  com- 
plainant in  the  criminal  case  had  reason  to 
believe  that  the  book  had  this  tendency — that 
is,  whether  reasonable  men  would  have  been 
justified  in  believing  the  book  lascivious,  cor- 
rupting to  morals — even  though  in  the  mind 
of  a  jury  they  were  mistaken.  This  reason- 
ing clearly  shows  that  the  jury,  or  triers  of 
fact,  in  a  criminal  case  have  a  different 
question  to  pass  upon  than  those  disposing  of 
the  malicious  prosecution  case.  In  the  latter 
case  when  the  facts  are  all  conceded,  and  no 
different  inferences  are  to  be  drawn  from 
them,  probable  cause  is  a  question  of  law  for 
the  court  In  this  case  we  have  the  book. 
The  inferences  to  be  drawn  from  it  are  all 
one  way.  Vice  and  lewdness  are  treated  as 
virtues. 

The  book  was  submitted  to  the  magistrate 
a  week  before  the  issuance  of  the  warrant 
for  the  plaintiff's  arrest.  The  plaintiff  ap- 
pearedf  waived  examination,  and  was  held 
for  trial  before  the  Special  Sessions.  Schultz 
V.  Greenwood  Cemetery,  190  N.  Y.  276,  83  K. 
B.  41. 

What  is  probable  cause?  We  have  quoted 
above  wha^this  court  said  about  it  in  CSarl 
V.  Ayers,  supra,  and  we  cannot  add  to  it. 
It  is  such  a  state  of  facts  presented  to  the 
complainant  as  would  incline  or  move  rea- 
sonable minded  men  of  the  present-day  and 
of  this  generation  to  believe  the  accused 
guilty  of  the  crime  charged.  Would  reason- 
able, careful,  prudent  men,  acting  with  cau- 
tion, and  environed  with  the  conditions  of 
life  as  they  exist  to-day,  and  not  in  some 
past  age,  be  justified  in  believing  Made- 
moiselle de  Maupin  a  filthy  and  indecent 
book,  and  published  for  no  useful  puri)Ose, 
but  simply  from  a  desire  to  cater  to  the 
lowest  and  most  sensual  part  of  human  na- 
ture?    In  ordet  to  justify  my  conclnaion 
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that  the  defendant  had  probable  cause  to  be- 
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lieve  this  book  such  an  one  as  ^mentioned  in 
section  1141  of  the  Penal  Law,  it  is  not  neces- 
sary to  spread  upon  our  pages  all  the  in- 
decent and  lascivious  part  of  this  work. 
People  T.  Eastman,  supra,  188  N.  T.  481,  81 
N.  E.  459,  11  Ann.  Gas.  302.  Some  facts, 
however,  may  be  mentioned  to  give  point 
and  direction  to  this  inquiry. 

In  the  first  place  the  Society  for  the  Sup- 
pression of  Vice  was  confronted  with  the  fact 
that  the  publisher,  whoever  he  was,  does  not 
put  his  name  to  the  book.  The  book  con- 
sists of  certain  letters ,  purported  to  be  writ- 
ten by  a  young  man  of  22  as  a  sort  of  a 
satire  on  virtue  and  in  praise  of  the  sensual 
passions,  adultery  and  fornication.  It  coun- 
sels vice.  He  tells  his  friend  of  his  love  for 
certain  women,  describes  th^n,  and  relates 
the  scenes  leading  up  to  immoral  practices 
and  to  intercourse.  To  have  a  mistress  in 
the  eyes  of  this  young  man  is  the  first  quali- 
fication of  a  gentleman,  and  adultery  to  him 
appears  to  be  the  most  innocent  thing  in  the 
world,  pe  writes :  "I  deem  it  quite  a 
simple  matter  that  a  young  girl  should  pros- 
titute herself." 

No  doubt  many  books  of  fine  litecature 
known  as  standard  works  have  passages  in 
them  which  may  shock  the  moral  sensibilities 
of  some  people  of  this  day,  but  they  appear 
as  expressions  of  the  times,  and  not  to  my 
knowledge  as  in  praise  of  vice  and  derision  of 
virtue.  Most  works,  wherever  prostitution 
appears,  condemn  or  confess  it  as  a  vice  or 
admit  its  evil  efTects  and  influences.  The 
purport  of  this  book  seems  to  be  to  impress 
upon  the  readers  that  vice  and  voluptuous- 
ness are  natural  to  society,  are  not  wrongs, 
but  proper  practices  to  be  indulged  in  by  the 
young.  Tyomies  Pub.  Co.  v.  United  States, 
211  Fed,  385,  128  O.  O.  A.  47. 

TheQphile  Gautier  published  MUe.  De 
Maupin  in  1835.  The  people  of  his  time  con- 
demned it,  and  by  reason  of  its  lascivious- 
ness  and  bad  taste  he  was  forever  barred 
from  the  French  Academy.  He  acquired  a 
reputation  as  a  writer,  but  it  was  not  be- 
cause of  this  book.    The  New  International 
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Encyclo];)edia  has  this  to  say  about  *  Gautier 
and  his  IVille.  De  Maupin: 

**Theophfle  Gautier,  1811-1872.  Gander's 
next  book,  Mile.  De  Maupin  (1835),  a  curious 
attempt  at  self -analysis,  was  a  frank  expression 
of  Hedonism.  Its  art  is  fascinating,  but  it 
treats  the  fundamental  postulates  of  morality 
with  a  contempt  that  closed  the  Academy  to 
him  for  life." 

In  the  Encyclopedia  Britannica  we  read 
the  following: 

"His  first  novel  of  any  siz^,  and  in  many  re- 
spects his  most  remarkable  work,  was  Mile. 
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De  Maupin.  Unfortunately  this  book,  whfle  it 
establishes  his  literary  reputation  on  an  imper- 
ishable basis,  was  unfitted  by  its  subject,  and 
in  parts  by  its  treatment,  for  general  perusal^ 
and  created  even  in  France  a  prejudice  against 
its  author  which  he  was  very  far  from  really 
deserving."  Article  by  George  Saintsbary, 
(Italics  mine.) 

In  the  Encyclopedia  Americana  may  be 
read: 

^Gautier's  whole  philosophy  is  a  philosophy 
of  paradox,  his  ideal  of  life  hardly  more  than 
a  picturesque  viciousness.  ELis  besettiag  sin 
was  a  desire  to  say  something  clever  and  wick- 
ed to  shock  the  Philistines  (see  Mile.  De  Man- 
pin).    The  Academy  was  forever  closed  to  him." 

When  the  people  of  France  and  Gautier's 
time  condemned  his  book  as  being  vidons 
and  unfit  for  general  perusal,  are  we  going  to 
say  that  the  defendant  in  this  case  did  not 
have  probable  cause  to  believe  the  same 
thing  when  the  translation  was  published  in 
America  by  a  publisher  who  was  ashamed  to 
put  his  name  to  it?  Many  things  have  moved 
in  the  past  century,  and  with  the  teachings 
of  church,  synagogue,  and  college,  we,  at 
least,  have  the  right  to  expect  that  the  gen- 
eral tone  of  morality  in  America  in  1922  is 
equal  to  that  of  France  in  1835.  It  may  be 
true  that  Gautier's  style  is  fascinating  and 
his  imagination  rich,  but  neither  style, 
imagination,  nor  learning  can  create  a  privi- 
leged class,  or  permit  obscenity  because  it  is 
dressed  up  in  a  fashion  difficult  to  imitate 
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or  acquire.  ^American  literature  has  been 
fairly  dean.  That  the  policy  of  this  state 
is  to  keep  it  so  is  indicated  by  section  1141  of 
the  Penal  Law.  The  Legislature  has  de<dar- 
ed^in  this  section  that  no  obscene,  lewd, 
lascivious,  or  disgusting  book  shall  be  sold. 
Language  could  not  be  plainer.    . 

If  the  things  said  by  Gautier  in  this  book 
of  Mile.  De  Maupin  were  stated  openly  and 
frankly  in  the  language  of  the  street,  there 
would  be  no  doubt  in  the  minds  of  anybody. 
I  take  it,  that  the  work  would  be  lewd, 
vicious,  and  indecent  The  fact  that  the 
disgusting  details  are  served  up  in  a  polish- 
ed style,  with  exquisite  settings  and  perfum- 
ed words,  makes  it  all  the  more  dangerous 
and  insidious,  and  none  the  less  obsc^ie  and 
lascivious.  Gautier  may  have  a  reputation 
as  a  writer,  but  his  reputation  doea  not 
create  a  license  for  the  American  market 
Oscar  Wilde  had  a  great  reputation  for  style, 
but  went  to  jail  just  the  same.  Literary 
ability  is  no  excuse  for  degeneracy. 

Sufficient  to  say  that  a  reading  of  this 
book  convinces  me  that  as  a  matter  of  law 
the  Society  for  the  Suppression  of  Vice  had 
probable  cause  to  believe  the  defendant 
plaintiff,  guilty  o)fgjjfigJ|^g  section  1141  of 
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the  Penal  Law  in  selling  this  book,  an^  that 
the  complaint  in  this  case  should  have  been 
dismissed. 

HISCX)CK,  O.  J.,  and  CARDOZO,  POUITO, 
and  Mclaughlin,  JJ^  concur  with  AN- 
DREWS, J. 

CRANE,  J.,  reads  dissenting  opinion,  in 
which  HOGAN,  J.,  concurs. 

Judgment  affirmed. 
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TIFFANY  V.  TOWN  OF  OYSTER  BAY  ^  al. 

(Court  of  Appeals  of  New  York.    July  12, 
1922.) 

1.  Navigable  waters  ^=S938— Grantee  may  fill  In 
land  under  water,  where  title  Is  granted  by 
the  sovereign. 

Where  title  to  lands  under  navigable  wa- 
ters is  granted  by  the  sovereign  to  the  owner  of 
the  adjacent  upland,  such  owner  may,  subject 
to  limitations  imposed  by  United  States  Con- 
stitution,' fill  in  such  lands,  make  upland .  out 
of  them,  and  extinguish  the  jns  publicum. 

2.  Navigable  waters  <^=:936( I)— Rights  to  which 
land  under  navigable  waters  between  high 
and  low  water  mark  are  subject  stated. 

Land  under  waters  of  a  sea,  and  its  arms, 
between  high  and  low  water  mark,  is  subject, 
first,  to  the  jus  publicum,  the  right  of  naviga- 
tion, and  when  the  tide  is  out  the  right  of 
access  to  the  water  for  fishing,  bathing,  and 
other  lawful  purposes,  to  which  the  right  of 
passage  over  the  beach  may  be  a  necessary 
incident;  second,  to  the  jus  privatum,  the  rights 
of  the  owner  of  the  foreshore,  which  rights  are 
at  all  times  subject  to  the  public  rights,  and  to 
the  rights  of  the  riparian  owner  to  access  to 
the  water;  third,  the  rights  of  the  riparian 
owner  over  the  foreshore,  and  rights  of  reason- 
able, safe,,  and  convenient  acceiss  to  the  water 
for  navigation,  fishing,  and  such  other  uses  as 
commonly  belong  to  riparian  ownership. 

3.  Navigable  waters  <d=»38— Title  to  fiiied-tn 
land  held  In  town,  subject  to  rights  of  ripa- 
rian owner. 

Where  riparian  owner  filled  in  land  be- 
low high-water  mark,  after  title  was  granted  to 
him  by  the  state  and  before  final  determina- 
tion of  the  snlt  in  which  title  was  declared  to 
be  in  a  town,  title  to  the  fiUed-in  land  was  in 
the  town,  but  the  riparian  owner  had  the  same 
rights  as  though  no  filling  had  been  done. 

4.  Navigable  waters  €=:943(5)— Town  field  to 
have  no  right  to  construct  publio  bath  house 
on  foreshore  filled  in  by  riparian  owner. 

Where  riparian  owner  filled  in  land  be- 
low high -water  mark  after  title  was  granted  to 
him  by  the  state,  but  before  final  determina- 
tion of  a  suit  in  which  title  was  declared  to  be 
in  a  town,  the  town  had  no  right  to  convert  the 
filled-in  land  into  a  public  park,  build  public 
bath  houses  thereon,  or  in  any  way  deprive  the 


riparian  owner  of  his  right  of  access  along  the 
whole  frontage  of  his  property* 
Crane,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  Louis  C.  Tiffany  against  the 
Town  of  Oyster  Bay  and  others.  From  a 
judgment  of  the  Appellate  Division  (192  App. 
Div.  126,  182  N,  X.  Supp.  738),  reversing  a 
judgment  of  the  Special  Term  in  favor  of 
defendants,  defendants  appeal.  Judgment 
of  the  Appellate  Division  modified  and  af- 
firmed. 
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♦Henry  A.  Uterhart,  of  New  York  Caty,  and 
George  B.  Stoddart,  of  Mineola,  for  appel- 
lants. 
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•Frederic  B.  Ooudert,  of  New  York  City, 
Rowland  Miles,  of  Northport,  and  Wilmot 
T.  Cox,  of  New  York  City,  for  respondent. 
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♦POUND,  X  Plaintiff  had  asserted  rights 
to  lands  below  high-water  mark,  adjacent 
to  his  spacious  residenUal  estate  on  Oyster 
Bay,  along  the  westerly  shore  of  Cold  Spring 
Harbor,  under  a  grant  from  the  state  of  New 
York  made  to  him  by  the  commissioners  of 
the  land  office.  The  validity  of  this  grant 
was  challenged  by  the  town,  and  was  In  a 
former  action  sustained  in  the  trial  court 
and  by  the  Appellate  Division.  Tiffany  v. 
Town  of  Oyster  Bay,  141  App.  Div.  720,  126 
N,  Y.  Supp.  910.  On  appeal  the  judgment  in 
his  favor  was  reversed  on  a  holding  that  the 
waters  of  Cold  Spring  Harbor  were  included 
in  the  Governor  Andros  colonial  grant  or  pat- 
ent of  1677  to  the  town  of  Oyster  Bay  and 
that  plaintiff  had  acquired  no  title  thereto. 
209  N.  Y.  1,  102  N.  E.  585.  Plaintiff  has  a 
shore  frontage  of  about  3,670  feet.  Upon  the 
foreshore  a  wrecked  hull  of  a  vessel  lay 
partly  imbedded  in  sand,  projecting  at  about 
right  angles  with,  the  shore  front.  In  the 
month  of  May,  1913,  before  the  adverse  de- 
cision of  the  appeal,  but  while  the  case  was 
in  this  court  pending  decision,  plaintiff  took 
up  sand  and  material,  which  he  deposited  to 
the  westward  of  the  hull.  Aided  by  the  nat- 
ural wash  along  the  shore,  which  the  wreck 
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tended  to  ♦arrest,  he  thus  covered  the  fore- 
shore with  a  sloping  embankment,  its  front 
about  a  foot  above  high  water,  triangular  in 
shape,  with  its  landward  base  occupying 
about  one-third  of  plaintiff's  frontage.  The 
area  is  not  accurately  defined,  but  was  esti- 
mated on  the  argument  to  be  upward  of  an 
acre. 

After  the  decision  of  this  court,  plaintiff 
offered  to  restore  the  foreshore  by  removing 
the  fill,  thus  putting  the  sliore  back  in  the 


Digitized  by  L:iOOQIC 


234  N.T.*19 


TIFFANT  ▼.  TOWN  OF  OYSTER  BAT 


234  N.Y.*21 


(136  N, 

condition  it  had  been.  This  proposal  the 
town  declined,  and  in  June,  1916,  it  took  pos- 
session of  the  fllled-in  land  and  employed 
defendant  Kunz  to  build  thereon  a  structure 
to  contain  33  public  bath  houses  of  about  50 
feet  by  10  or  15  feet  each ;  height  not  indi- 
cated. Plaintiff  thereupon  began  this  action, 
in  which  he  asks  leave  to  restore  the  fore- 
shore to  its  original  condition,  and  also  asks 
that  defendants  be  enjoined  from  building 
bath  houses  or  any  structures  whatever 
thereon,  and  that  he  be  restored  to  his  rights 
as  a  riparian  owner  of  the  lands  belonging 
to  him. 

The  trial  court  held  that  the  filling  in  of 
the  foreshore  was  a  trespass;  that  the  title 
of  the  town,  derived  from  the  Andros  char- 
ter, authorized  it  to  put  up  the  projected 
bathhouses;  and  that  the  filled-in  land 
could  be  used  generally  for  purposes  of  pub- 
lic recreation.  Tiffany  v.  Town  of  Oyster 
Bay,  104  Misc.  Rep.  445,  172  N.  T.  Supp.  356. 
The  Appellate  Division,  one  of  the  Justices 
dissenting,  reversed  the  Judgment  of  the 
trial  court,  made  new  findings,  and  held  that 
the  plaintiff  was  entitled  to  final  Judgment 
enjoining  and  restraining  the  defendants 
from  erecting  bathhouses  or  any  other  struc- 
tures whatever  on  the  fiUed-in  land  and  de- 
creeing to  the  plaintiff  his  riparian  rights, 
unless  the  defendant  town  of  Oyster  Bay 
should  elect  to  have  the  fill  removed  and  the 
shore  restored  at  plaintiff's  expense ;  in  case 
the  defendant  town  should  so  elect,  the  plain- 
tiff to  restore  the  foreshore  to  its  former 
condition  at  his  expense.  Id.,  192  App.  Div. 
126,  182  N.  Y.  Sijpp.  738. 

The  only  new  findings  material  to  the  issue 
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made  by  the  ^Appellate  Division  are  a  finding 
to  the  effect  that  the  erection  of  the  bath- 
house structure  interferes  with  plaintiff's  ri- 
parian rights  as  owner  of  the  upland,  and  a 
finding  to  the  effect  that  the  maintenance  of 
the  fill  transforms  the  plaintiff  into  an  in- 
land owner,  by  cutting  off  actual  contact 
with  the  waters  of  Cold '  Spring  Harbor  to 
the  extent  of  the  fill. 

[1]  If  plaintiff  had  succeeded  in  establish- 
ing his  titJe  to  lands  under  water,  below 
high-water  mark,  the  fiUed-in  lands  in  front 
of  Ms  upland  would  have  lost  their  charac- 
ter of  foreshore,  and  would  have  become  up- 
land, stripped  of  all  public  easements,  and 
hia  own  easement  as  riparian  owner  wquld 
have  been  merged  in  his  superior  title. 
When  the  sovereign  grants  to  the  owner  of 
the  adjacent  upland  the  title  to  lands  under 
navigable  waters,  such  owner  may,  subject  to 
the  limitations  imposed  by  the  United  States 
Constitution  (Lewis  Blue  Point  Oyster  Cul- 
tivation Co.  V.  Briggs,  198  N.  Y.  287,  91  N. 
E.  846,  34  L.  R.  A.  [N.  S:]  10S4,  19  Ann.  Cas. 
694),  fill  in  such  lands,  make  upland  out  of 
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them,  and  extinguish  the  Jus  publicum  (Wet- 
more  V.  Brooklyn  Gas  light  Co.,  42  N.  Y. 
384;  People  v.  Steeplechase  Park  Co.,  218 
N.  Y.  459,  476,  113  N.  E,  521,  Ann.  Gas. 
1918B,  1099). 

[2J  The  question  is:  What  are  the  present 
rights  of  the  parties  in  relation  thereto? 
The  answer  requires  a  consideraticMi  (a)  of 
the  Jus  publicum ;  (b)  the  Jus  privatum ;  and 
(c)  the  right  of  the  owner  of  the  adjacent 
upland.  The  law  on  the  subject  La  rather 
Indefinite.  Judges  have  decided  cases  and 
indulged  in  safe  generalities,  bnt  have  re- 
frained from  forming  explicit  rules  nnneces- 
sary  to  the  decision.  The  English  cases  in 
point  are  not  wholly  ai^Ucable  to  our  condi- 
tions. 

The  foreshore,  or  land  under  the  waters 
of  the  sea  and  its  arms,  between  high  and 
low  water  mark,  is  subject,  first,  to  the  Jus 
publicum — the  right  of  navigation,  and,  when 
the  tide  is  out,  the  right  of  access  to  the 
water  for  fishing,  bathing,  and  other  lawful 
purposes,  to  which  the  right  of  passage  over 
the  beach  may  be  a  necessary  Incident. 
Barnes  v.  Midland  R.  Terminal  Co.,  193  X. 
Y.  378,  384,  85  N.  B.  1093,  127  Am.  St  Rep. 
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962.  ♦Such  land  Is  also  subject,  secondly,  to 
the  Jus  privatum,  the  rights  of  the  owner 
of  the  foreshore,  the  town  of  Oyster  Bay  in 
this  case,  which  holds  the  land  in  its  corpo- 
rate political  capacity,  in  trust  for  the  pub- 
lic good.  Its  rights  are  general  in  their  char- 
acter, as  yet  not  defined  with  accuracy  be- 
yond the  ownership  and  regulation  of  oyster 
beds  and  some  general  aid  to  commerce,  nav- 
igation,  fishing,  or  bathing.  Such  rights  are 
at  all  times  subject  to  the  public  rights,  and 
to  the  right  of  the  riparian  owner  to  access 
to  the  water  as  Indicated.  Town  of  Brook- 
haven,  Trustees  of  Freeholders  &  Common- 
alty of,  V.  Smith,  188  N.  Y.  74,  78,  80  N.  E. 
665.  9  U  R.  A.  (N.  S.)  326,  11  Ann.  Cas.  L 
The  plaintiff's  contention  is  that  the  right 
of  the  town  is  limited  to  the  improrement 
of  the  foreshore  for  public  navigation,  the 
same  as  if  the  town  grant  stopped  at  high- 
water  mark  (Matter  of  City  of  New  York, 
168  N.  Y.  134,  61  N.  B.  158,  56  L.  R.  A.  500). 
and  left  the  town  a  riparian  owner  on  nav- 
igable tidewater:  but  the  town  holds  title 
for  the  use  of  the  public  as  well  as  for  com- 
merce, whatever  that  may  imply  (Matter  of 
Mayor,  etc.,  of  City  of  New  York.  182  N.  Y. 
361,  75  N.  E.  156).  Thirdly,  the  rights  of 
the  riparian  owner,  the  owner  of  tiie  upland 
fronting  on  navigable  tidewaters,  over  the 
foreshore,  are  rights  of  reasonable,  safe,  and 
convenient  access  to  the  water  for  naviga- 
tion, fishing,  and  such  other  uses  as  com- 
monly belong  to  riparian  ownership.  Town 
of  Brookhaven,  Trustees  of  Freeholders  ft 
Commonalty  of,  v.  Smith,  supra.    Each  right, 
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tbe  right  of  the  public;  of  the  owner  of  the 
foreshore,  and  of  the  riparian  owner,  must 
be  exercised  in  a  reasonable  way.  Hedges 
V.  West  Shore  B.  Co.,  150  N.  Y.  150,  156,  44 
N.  E.  601,  56  Am.  St  Rep.  660. 

[3]  On  the  facta  as  they  appear  in  this 
case,  our  conclusion  is  that  the  title  to  the 
plaintlflTs  upland  and  to  the  fill  made  by  him 
on  the  foreshore  without  authority  having 
been  severed  by  the  decision  in  the  former 
case,  the  town  of  Oyster  Bay  holds  title  to 
tbe  latter,  subject  to  the  rights  of  Tiffany  as 
riparian  owner;  that  the  filled-in  land  re- 
tains its  character  as  land  under  water,  and 
the  plaintiff,  as  owner  of  the  adjacent  up- 
land, has  the  same  rights,  and  no  greater 
rights,  in  and  across  the  same,  as  if  no  fill- 
ing had  been  done,  or  as  if  the  fllliug  had 
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been  done  lawfully  by  the  ♦town;   and  that 
plaintiff's  rights  as  a  riparian  owner  contin- 
ue and  he  has  not  become  an  inland  owner 
to  the  extent  of  the  fill. 

[4]  The  town  of  Oyster  Bay  asserts  the 
right  to  make  such  public  use  of  the  filled-in 
land  as  it  deems  proper,  free  from  any  ease- 
ment on  the  part  of  the  plaintiff  as  owner 
of  the  upland;  to  devote  the  same,  e.  g.,  to 
the  exclusive  use  of  the  public  as  an  amuse- 
ment park.  Oelsner  v.  Nassau  Light  &  Pow- 
er Co.,  134  App.  IMv.  281,  286, 118  N.  Y.  Supp. 
960.  The  trial  court  held,  first,  that  plain- 
tiff's rights  as  riparian  owner  were  termi- 
nated by  the  construction  of  the  fill,  and  by 
the  consequent  unity  of  ownership  of  fore- 
shore and  upland  in  the  town ;  that  the  fill 
belongs  to  the  town  as  upland  by  virtue  of 
plaintiff's  wrongful  act  in  cutting  himself,  off 
from  access  to  the  water;  and,  secondly, 
that,  if  plaintiff  retains  any  such  rights  as 
owner  of  the  upland,  the  purposed  use  of 
the  land  by  the  town  does  not  interfere  there- 
with. 

The  result  first  contended  for  may  be  pos- 
sible as  a  naked  legal  proposition;  L  e., 
plaintiff  made  upland  out  of  the  town's  land 
under  water,  therefore  it  retains  its  char- 
acter as  upland.  But  justice  mitigates  and 
corrects  the  harshness  of  strict  law,  and  per- 
mits plaintiff's  natural  rights  as  owner  of 
the  upland  to  be  kept  alive.  Peterson  v. 
East  Jersey  Water  Co.,  74  N.  J.  Eq.  49,  64, 
70  Atl.  472,  affirmed  on  opinion  below  77  N. 
J.  Eq.  588,  78  Atl.  1134.  When  he  made  the 
fill,  he  acted  under  color  of  title  and  by  au- 
thority of-  the  court,  and  he  should  not  be 
unduly  and  unnecewarily  prejudiced  by  the 
adverse  decision  of  this  court  In  the  first  lit- 
igation between  the  parties.  Because  it  now 
appears  that  plaintiff  was  technically  a  tres- 
passer when  he  made  the  fill,  he  is  not  there- 
by estopped  or  barred  from  asserting  his 
rights  as  riparian  owner.  He  stands  on  his 
own  title.  Justice  does  not  require  and  equi- 
ty will  not  permit  the  permanent  union  of 


his  interest  with  that  of  the  town  as  a  re- 
sult of  his  mistake.  In  equity,  the  union  of 
ownership  of  dominant  and  servient  riparian 
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rights  in  the  same  i)erson  does  not  ♦effect  a 
merger,  unless  such  was  the  intention  of  the 
parties  and  justice  and  equity  require  it. 
Asche  V.  Asche,  113  N.  Y.  232,  236,  236,  21 
N.  E.  70. 

The  second  claim  is  equally  untenable. 
The  town  may  not  fill  in,  occupy,  and  ob- 
struct with  buildings  the  foreshore,  under 
the  pretext  of  providing  for  the  public  en- 
joyment, so  as  to  interfere  with  the  rights 
of  owners  of  the  upland,  although  they  may 
still  be  able  to  reach  the  water.  Their  rights 
pass  along  the  v;hole  frontage  of  their  prop- 
erty. 

The  Appellate  Division,  on  its  finding  of 
fact,  was  right  in  restraining  the  defendant 
from  interfering  with  plalntifTs  suitable  and 
reasonable  means  of  access  to  the  ocean  by 
appropriating  the  fill  to  the  erection  of  a 
permanent  public  bathhouse  structure  50 
feet  in  length,  paralleling  plaintiff's  shore 
line.  Such  an  erection  would  not  have  been 
permitted  on  the  foreshore.  The  fill  does^not 
enlarge  the  rights  of  the  town  in  this  regard. 
What  is  a  reasonable  use  of  the  foreshore 
by  the  proprietary  is  to  some  extent  a  ques- 
tion of  time,  degree,  and  circumstance. 
Doubtless  the  town  has  large  beneficial  rights 
and  privileges  therein,  but  we  should  not  un< 
dertake  by  premature  assertion  to  decide 
their  nature  and  extent  in  detail.  The  ques- 
tion of  conflicting  rights  is  not  as  well  settled 
as  it  might  be.  The  case  of  Sage  v.  Mayor, 
etc.,  of  N.  Y.,  154  N.  T.  61,  70,  47  N.  E.  1096, 
38  li.  H.  A.  606,  61  Am.  St  Rep.  592,  foUow- 
ed  in  Matter  of  City  of  New  York,  supra, 
dealt  with  the  rights  of  a  riparian  ovmer 
merely,  and  is  not  wholly  applicable  to  this 
situation. 

By  the  Judgment  of  the  court  below,  the 
town  at  its  option  is  permitted  to  have  the 
fill  removed  at  plaintiffs  expense.  Equity 
may  thus  permit  the  parties  to  do  what  they 
have  a  legal  right  to  agree  to  do.  When  one 
litigation  over  bona  fide  claims  of  title  to 
property  has  terminated,  and  another  is 
pending,  the  parties  need  not  atand  on  their 
legal  rights.  They  may  adjust  their  differ- 
ences by  mutual  consent  and  concessions. 
The  court  should  encourage  and  facilitate 
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such  settlements.  Even  ♦the  present  decisi<Mi 
does  not  define  the  jus  privatum  with  suffi- 
cient comprehensiveness  to  prevent  further 
differences  as  to  the  rights  of  the  proprietary 
and  the  riparian  owner.  Tbe  town  may  pre- 
fer the  open  water,  if  it  may  not  assert  its 
claim  as  an  owner  of  the  upland. 

The  judgment  appealed  from  should  be 
modified  by  striking  therefrom  the  words  "or 
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any  other  i^tructures  whatever/'  and,  as  bo 
modified,  affirmed,  without  costs. 

HISCOCK,  O.  Jm  and  HOGAN.  CARDOZO, 
McLAUGHUN.  and  ANDREWS,  JJ^  concur, 
CRANE,  J.,  dissents. 

Judgment  accordingly* 
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SdHOENHOLZ  v.   NEW  YORK   LIFE    INS. 
CO.  et  al. 

(Court  of  Appeals  of  New  York.    July  12, 
1922.) 

1.  Insurance  ^s»587--Com  pi  lance  with  provi- 
sions regarding  change  of  benefloiary  usually 
necessary  for  substitution. 

An  insurance  company  is  not  liable  to  an 
alleged  substituted  beneficiary  where  the  pol- 
icy's provisions  regarding  a  change  of  the  bene- 
ficiary have  not  been  complied  with,  unless 
there  has  been  a  substantial  attempt  to  substi- 
tute a  party  givlug  a  consideration,  the  success 
of  which  attempt  has  been  prevented  by  some 
cause  not  within  the  control  of  insured. 

2.  Insuranoe  ^==>2i3,  587— Insured's  assignee 
secured  only  insured's  interest;  assignment 
not  operative  (o  change  beneflclary. 

Assignee  from  insured  of  an  insurance  pol- 
icy providing  that  if  beneficiary  dies  before  iu- 
sured,  beneficiary's  interest  shall  vest  in  insur- 
ed, secured  only  this  interest  and  did  not  be- 
come thereby  a  substituted  beneficiary. 

3.  insuranoe  <&7»587— Party  preventing  compli- 
ance with  provision  for  substitution  of  bene- 
flclary not  entitled  to  be  substituted. 

Where  an  insurance  policy  reserved  to  in- 
sured the  power  to  change  the  beneficiary  on 
giving  notice  to  insurer  accompanied  by  the  pol- 
icy for  an  indorsement  thereon,  a  person  who 
had  prevented  a  compliance  with  this  provision 
by  keeping  the  policy  in  her  possession  was  not 
entitled  to  be  substituted  in  place  of  the  origi- 
nal benefici^y. 
Cardozo  and  Found,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Paulina  Schoenholz  against  tho 
New  York  life  Insuranoe  Company  and  Sar- 
ah Schoenholz.  From  an  order  by  the  Ap- 
pellate Division  reversing  a  Judgment  for 
plaintiff  and  ordering  a  new  trial  (197  App. 
Div.  91,  188  N.  Y.  Supp.  596),  plaintiff,  hav- 
ing given  the  required  stipulation,  appeals. 
Affirmed,  and  Judgment  absolute  granted 
against  plaintiff  on  her  stipulation. 
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♦Reuben  Dorfman,  of  New  York  City,  for 
appellant. 

•26 
♦Louis  H.  Cooke,  of  New  York  City,  for  re- 
spimdents. 
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HISCOCK,  C.  J.  This  action  was  brought 
to  have  canceled  the  designation  of  the  de- 
fendant Sdioenholz  as  beneficiary  in  and  un- 
der a  policy  issued  by  the  defendant  insur- 
ance company  on  the  life  of  one  Schoenholz, 
and  to  have  the  insurance  under  said  policy, 
Schoenholz  being  dead,  paid  to  the  plaintiff. 
The  Special  Term  awarded  Judgment  as  pray- 
ed, but  the  Appellate  Division  reversed  such 
Judgment  We  think  that  the  Appellate  Di- 
vision was  right,  although  placing  our  opin- 
ion on  a  different  ground  than  the  one  adopt- 
ed by  that  court.    While  the  order  of  the  Ap- 
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pellate  Division  purports  to  reverse  <the  find- 
ings of  fact  as  well  as  the  conduslons  of  law 
made  and  reached  at  the  Special  Term,  there 
was,  as  we  think  and  for  the  purposes  of  this 
discussion  shall  assume,  no  dispute  in  respect 
of  the  determinative  facts  necessary  to  pre- 
sent the  questions  whli*  have  been  argued 
and  which  we  shall  consider. 

The  defendant  is  a  domestic  corporation 
engaged  in  the  business  of  issuing  life  in- 
suranca  One  Harry  Schoenholz,  T^^ho  ap- 
pears to  have  been  a  resident  of  this  state, 
took  out  a  policy  for  ^,000,  naming  his  sister, 
the  defendant  Sarah  Schoenholz,  as  l>enefi- 
dary.  This  designation  was  not  based  ui>on 
any  valuable  consideration,  and  in  fact  the 
beneflclary  did  not  know  of  it  Subsequently 
Schoenholz  desired  to  marry  the  plaintiff, 
and — 

"to  obtain  plaintiff's  promise  to  marry  him 
promised  and  agreed  to  assign  the  said  policy 
of  insurance  to  the  plaintiff  and  designate  and 
constitute  plaintiff  ♦  ♦  ♦  his  sole  and  only 
beneficiary  of  insurance  instead  and  in  the  place 
of  said  Sarah  Schoenholz,  and  thereafter  can^e 
such  change  to  be  made  in  such  poUcy  of  in- 
surance, and  plaintiff,  ♦  •  ♦  relying  on  the 
promise  so  made  to  her  by  said  Harry  Schoen- 
holz, and  in  consideration  thereof,  did  give  her 
consent  and  agreement  to  marry,  •  •  • 
and  pursuant  thereto*'  they  were  duly  married 
in  the  state  of  New  York;  "that  in  pursuance 
to  the  aforesaid  agreement  the  said  Harry 
Schoenholz  duly  assigned,  transferred,  and  de- 
livered the  policy  to  the  plaintiff  herein,  and 
that  all  of  the  premiums  thereafter  on  said  pol- 
icy were  duly  paid  by  the  plaintiff  herein;" 
"that  said  policy  was  at  all  times  since  the  as- 
signment and  still  is  in  possession  of  the  plain- 
tiff herein." 

Said  policy  of  insurance  provided  that — 

Any  assignment  thereof  "must  be  made  in 
duplicate  and  one  copy  filed  with  the  company 
at  its  home  ofilce;"  also  "when  the  right  of  rev- 
ocation has  been  reserved  (as  w^s  the  case  in 
this  policy)  the  insured,  if  there  be  no  existing 
assignment  of  the  policy  made  as  herein  pro- 
vided may    ♦    ♦    ♦    designate  a  new  beneficiary 
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♦    *    ♦    by  ♦filing  written  notice  thereof  at  the 
home  office  of  the  company  accompanied  by  the 
poUcy  lor  .uiUI^»,.to^r^6m^^er*oii;  •«& 
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chaoge  shall  take  effect  when  indorsed  upon 
the  policy  by  the  company  and  not  before. 
If  any  beneficiary  shall  die  before  the  insured 
the  interest  of  such  beneficiary  shall  vest  in 
the  insured." 

It  is  expressly  found  that  the  assignment 
of  the  policy  to  plaintiff  was  by  parol,  and 
therefore  it  was  not  in  accordance  with  the 
provision  above  quoted.  No  change  in  the 
designation  of  beneficiary  in  accordance  with 
the  provisions  of  the  policy  was  ever  made 
or  attempted  before  the  death  of  the  insured, 
which  occurred  In  the  state  of  New  York. 
The  beneficiary  designated  in  the  policy,  the 
defendant  Schoenholz,  now  is  and  at  all 
times  has  been  a  resident  of  the  former  em- 
pire of  Austria,  "and,  on  the  ground  that  this 
was  an  action  under  the  provisions  of  sec- 
tion 438  of  the  Code  to  exclude  her  "from  a 
vested  or  contingent  interest  in  or  lien  upon,* 
specific  ♦  •  ♦  personal  property  within 
the  state,"  purported  service  of  the  sum- 
mons was  made  upon  her  by  publication,  but 
she  has  never  appeared  in  the  action. 

Under  these  circumstances  the  defendant 
insurance  company  has  urged  two  defenses  to 
the  action.  The  first  is  the  one  that  the  des- 
ignated beneficiary  Is  a  necessary  party  to 
this  action,  and  that  the  action  is  not  one  in 
rem,  wherein  jurisdiction  can  be  obtained 
through  service  of  the  summons  by  publica- 
tion as  provided  in  section  438  above  referred 
to;  the  second  one  is  that  plaintiff  by  the 
assignment  from  the  insured  referred  to  has 
not  obtained  any  right  to  the  moneys  pay- 
able under  the  policy,  and  that  no  proper 
steps  were  ever  taken,  as  might  have  been, 
to  substitute  her  as  a  beneficiary  under  the 
I>olicy  in  the  place  pf  the  original  designated 
person.  Assuming  for  the  purposes  of  this 
discussion,  without  deciding  it,  that  this 
was  an  acticxi  in  rem  wherein  Jurisdiction 
could  be  obtained  by  service  of  the  summons 
by  publication,  we  think  that  the  other  de- 
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f ense  urged  by  the  insurance  •company  inter- 
poses insuperable  obstacles  to  a  recovery  by 
plaintiff. 

[1,2]  The  defendant  Insurance  Company 
undoubtedly  has  the  right  in  its  own  behalf 
and  independent  of  the  rights  of  the  original 
beneficiary  to  insist  that  the  provisions  of 
its  policy  for  a  change  in  beneficiary  shall 
be  complied  with,  and  that  it  shall  not  be 
liable  to  one  who  is  in  fact  a  stranger  through 
failure  to  comply  with  such  provisions.  Un- 
der the  specific  provisions  of  the  policy  a 
mere  assignment  of  it  to  plaintiff,  even 
though  for  value,  did  not  give  her  a  right  to 
succeed  in  this  action.  The  insured  had  a 
well-defined  Interest  in  the  policy,  which 
consisted  iu  the  righf  to  have  the  amount  of 
the  policy  paid  to  him  in  case  he  outlived 


the  designated  beneficiary.  His  assignment 
of  the  policy  covered  this  interest,  and  was 
in  no  sense  a  compliance  with  the  provisions 
relating  to  a  change  of  beneficiary.  MuUer 
y.  Penn.  Mut  Life  Ins.  06.  of  Philadelphia, 
62  Colo.  245,  161  Pac.  148;  Johnson  v.  New 
York  Life  Ins.  Co.,  56  Colo.  178,  138  Pac. 
414,  L.  R.  A.  1916A,  868;  Anderson  v.  Broad 
Street  Nat.  Bank  of  Trenton,  90  N.  J.  Blq. 
78,  105  Aa  699;  Reid  v.  Durboraw  (O.  O.  A.) 
272  Fed.  99.  Plaintiff,  therefore,  must  rely 
for  recovery  upon  a  designation  of  herself 
in  the  place  of  the  original  beneficiary,  and 
this  she  neither  shows  nor  excuses. 

Undoubtedly  the  insured  had  a  perfect 
right  to  cancel  the  designation  of  his  sister 
as  a  beneficiary  and  substitute  plaintiff  or 
any  one  else  in  her  place.  While  the  rights 
of  a  beneficiary  -  become  vested  upon  the 
death  of  the  insured  without  change  (Shu- 
man  V.  Ancient  Order  of  United  Workmen, 
110  Iowa,  642,  82  N.  W.  831;  Fink  v.  Pink, 
171  N.  Y.  616,  64  N.  E.  506),  they  are  entirely 
contingent,  uncertain,  and  revocable  during 
the  life  of  the  insured.  Nevertheless  an  in- 
surance company  has  a  right  to  insist  that 
there  shall  be  compliance  with  the  provisions 
of  its  policy  in  order  to  accomplish  such  . 
change,  except  that  the  courts,  in  favor  of 
one  claiming  tt>  have  been  designated  as  a 
beneficiary  for  a  valuable  consideration,  will 
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excuse  exact  compliance  with  the  ♦provisions 
of  the  policy  where  the  attempt  at  such  com- 
pliance has  been  substantial  and  its  full  suc- 
cess prevented  by  some  cause  not  within  the 
control  of  the  person  attempting  to  make 
the  change.  Johnson  v.  New  York  Life  Ins. 
Co.  of  Trenton,  56  Colo.  178,  138  Pac.  414,  L. 
R.  A.  1916A,  868 ;  Sullivan  v.  Maroney,  77  N. 
J.  Eq.  565,  78  AU.  150;  Shuman  v.  Ancient 
Order  of  United  Workmen,  110  Iowa,  642,  82 
N.  W.  331;  Tidd  v.  Mclntyre,  116  App.  Dlv. 
602,'  101  N.  Y.  Supp.  867,  and  cases  cited; 
Lahey  v.  Lahey,  174  N.  Y.  146,  66  N.  B.  670, 
61  L.  R.  A.  791,  95  Am.  St  Rep.  554. 

[8]  If  we  should  assume  that  this  doctrine 
could  be  so  extended  as  to  help  one  who  has 
acted  upon  the  promise  of  an  insured  to 
designate  him  as  a  beneficiary,  thereafter 
repudiated  and  broken,  on  the  theory  that 
equity  vrill  regard  that  as  done  which  ought 
to  be  done,  such  assumption  and  doctrine 
will  not  come  to  the  assistance  of  the  plain- 
tiff in  this  case.  It  not  only  does  not  appear 
that  the  insured  on  proper  demand  neglected 
and  refused  to  procure  the  designation  of 
plaintiff  as  a  beneficiary  in  the  place  of  his 
sister,  but  It  afi^rmatlvely  appears  that  plain- 
tiff herself  stood  in  the  way  of  his  effecting 
such  a  change  of  beneficiaries  in  accordance 
with  the  provisions  of  the  policy.  It  is  ex- 
pressly found  that  at  the  time  of  the  pur* 
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ported  assignment  the  policy  was  delivered  to 
her,  and  thereafter  remained  In  her  posses- 
sion. The  Insured  could  only  effect  a  change 
of  beneficiary  by  presenting  the  policy  to  the 
Insurance  company  and  having  indorsed 
thereon  such  change.  Thus  the  co-operation 
of  the  plaintiff  was  necessary  to  effect  the 
change,  and,  there  being  no  finding  or  the 
slightest  evidence  to  indicate  that  she  ever 
offered  such  co-operation  or  made  any  attempt 
to  secure  such  change  of  beneficiary,  she  can- 
not urge  her  own  fault  and  lacls  of  action  as 
an  excuse  for  failure  to  comply  with  the  re- 
quirements of  the  policy.  Instead  of  coming 
within  the  principle  that  equity  will  regard 
that  as  being  done  which  ought  to  be  done, 
she  comes  under  that  other  and  equally  rec- 
ognized maxim  that  one  cannot  make  his 
own  fault  and  neglect  the  basis  for  relief. 
•31 

•In  fact  it  seems  quite  apparent  to  us  from 
the  findings  which  have  been  made  that 
whatever  the  exact  transaction  in  respect  to 
this  policy  was  between  plaintiff  and  her 
proposed  husband  as  an  inducement  to  mar- 
riage, it  rested  upon  the  idea  that  she  would 
secure  the  benefits  of  the  policy  by  an  assign- 
ment thereof,  and  that  the  necessity  for  a 
change  in  designation  of  beneficiary  was  not 
appreciated.  While  this  misconception  may 
result  in  an  unfortunate  miscarriage  of  pur- 
pose, we  do  not  see  how  it  can  now  be  cor- 
rected. 

The  order  of  the  Appellate  Division,  there- 
fore, should  be  afi3rmed,  and  Judgment  ab- 
solute against  plaintiff  granted  on  her  stipu- 
lation with  costs  in  all  courts. 

HOGAN,  Mclaughlin,  crane,  and 

ANDREWS,  JJ.,  concur. 
CARDOZO  and  POUND,  JJ.,  dissent 

Order  affirmed,  etc. 
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WAGNER    V.    MOTOR    TRUCK    RENTING 
CORPORATION  et  aJ. 

(Court  of  Appeals  of  New  York.    July  12, 
1922.) 

1.  Master  and  Mrvant  «=>30l(4)— No  ohaoge 
of  relationship  unless  command  has  been 
surrendered. 

Where  employee  is  furthering  the  business 
of  his  general  employer  by  service  rendered  to 
another,  there  is  no  inference  of  a  new  relation, 
unless  command  has  been  surrendered,  and  no 
inference  of  its  surrender  from  the  mere  fact 
of  its  division. 

2.  Master  and  servant  ^=^301  (4)— Contractor 
employing  trucking  company  held  not  liable 
for  driver's  negligence. 

Where  a  building  contractor  to  secure  the 
removal  of  excavated  material  made  an  agree- 
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ment  with  a  trucking  company  under  which  the 
company  agreed  to  furnish  truclta  at  a  specified 
price  per  day.  each  truck  to  make  a  designated 
number  of  daily  loads,  to  put  a  representative 
in  charge,  and  to  be  responsible  for  truck  driv- 
er's neglect  or  laziness,  drivers  were  not  con- 
tractor's servants. 

3.  Master  and  servant  ^s»330<3)»Jary  author- 
ized to  find  that  piarty  hiring  tru6k8  was  lia- 
ble for  driver's  negligence. 
Where  a   trucking  dompany   employed   by 
a  building  contractor  to  remove  some  excavat- 
ed material  hired  trucks  and  drivers  at  n  stat- 
ed price  per  day  from  a  truck-renting  company, 
and  both  the  buildii^  contractor  and  the  truck- 
ing company  gave  truck  drivers  directions  as 
to   the   routes,   and    employed  men    to    follow 
them  up  and  see  that  drivers  performed  their 
work,   the   jury   was  authorized   to    find    that 
trucking  company  was  liable  for  driver's  neg- 
ligence. 

McLaughlin  and  Cardozo,  JJ.,  dissenting. 

Appeal  from  Supreme  Ck>urt,  Appellate 
Division,  Second  Department 

Action  by  Andrew  Wagner,  as  administra- 
tor of  the  estate  of  Paul  Wagner,  deceased, 
against  the  Motor  Truck  Renting  €k>rpora- 
tion,  the  Hagerty  Motor  Trucking  Company, 
Rodgers  &  Hagerty,  Incoriwrated,  and  an- 
other. From  a  Judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial  Department  (197  App.  Div.  571,  1S3 
N.  Y.  Supp.  596),  aflabrming  a  judgment  en- 
tered on  a  dismissal  of  the  complaint  as  to 
defendant  Rodgers  &  Hagerty,  Incorporated, 
and  reversing  the  judgment  and  granting  a 
new  trial  as  to  the  Hagerty  Motor  Tracking 
Company,  plaintiff  and  the  Hagerty  Motor 
Trucking  Company,  the  latter  giving  the  re- 
quired stipulation,  appeaL  AflBrmed,  and  judg- 
ment absolute  directed  on  the  stipulation  in 
favor  of  plaintiff  against  the  Hagerty  Motor 
Trucking  Company. 

♦32 

♦George  F.  Hlckey,  of  New  York  City,  for 
plaintiff  appellant. 

♦38 

♦Louia  Cohn,  of  New  York  City,  for  de- 
fendant appellant. 

Walter  L.  Glenney  and  Bertrand  Li  Petti- 
grew,  both  of  New  York  City,  for  respondent. 

ANDREWS,  J.  Rodgers  &  Hagerty,  In- 
corporated, had  a  subcontract  which  re- 
quired it  to  do  certain  excavation  work  in 
Brooklyn.  As  an  incident  it  was  required  to 
remove  the  dirt  excavated  to  dumps  some  30 
blocks  away.  It  had  the  necessary  steam 
shovels  and  other  tools,  but  only  some  35 
trucks.  Many  more  would  be  required. 
Therefore,  on  May  20,  1918,  it  entered  into 

♦84 
a  contract  in  writing  with  the  Hagerty  ♦Motw: 
Trucking  Company,  a  concern  engaged   in 
the  trucking  bua^(es8^|or  the  purpose  of  se^ 
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caring  them.  It  had  made  Inquiries  of  the 
latter  company  ''regarding  the  hiring  of  five 
ton  motor  trucks.**  It  received  an  answer, 
quoting  a  price  of  $30  a  day,  and  in  which 
the  Hagerty  Motor  Trucking  Company  agreed 
to  supply  any  number  at  that  rate  in  good 
working  condition,  and  to  place  a  field  office 
on  the  job  with  a  representative  to  take 
charge  of  its  needs.  This  offer  was  accepted. 
It  then  became  necessary  for  the  Mx>tor 
Trucking  Company  itself  to  obtain  trucks 
from  others.  Some  of  these  came  from  an- 
other trucking  company,  the  Motor  Truck 
Renting  Corporation,  at  a  price  fixed  at 
$27.50  a  day.  The  drivers  of  the  trucks 
80  obtained  were  in  the  general  employment 
of  the  latter  cori)oratlon.  It  was  one  of  its 
trucks  which  caused  the  accident  in  question. 
At  the  time  It  was  returning  to  the  excava- 
tion, having  delivered  a  load  at  the  dump. 
The  negligence  of  the  driver  is  not  ques- 
tioned. Nor  is  there  any  claim  made  that 
the  deceased  was  guilty  of  contributory  neg- 
ligence. Upon  a  first  trial  the  complaint  was 
dismissed  as  to  the  Motor  Truck  Renting 
Corporation.  From  this  action  no.  appeal 
was  taken«  It  was  also  dismissed  as  to  the 
Hagerty  Motor  Trucking  Company,  but  a 
verdict  was  obtained  against  Rodgers  & 
Hagerty,  Incorporated.  Upon  on  appeal  the 
Judgment  against  the  latter  was  reversed,  as 
was  also  the  Judgment  in  favor  of  the  Hag- 
erty Motor  Trucking  Company,  and  a  new 
trial  was  directed.  Upon  a  new  trial  a  ver- 
dict was  again  found  against  Rodgers  & 
Hagerty,  Incorporated,  and  in  favor  of  the 
Hagerty  Motor  Trucking  Company.  The  trial 
Judge  set  aside  the  verdict  in  favor  of  the 
plalntlfF  and  dismissed  the  complaint.  The 
Appellate  Division  (197  Aw).  Div.  371,  189 
N.  Y.  Supp.  596)  has  unanimously  affirmed 
this  action  as  to  Rodgers  &  Hagerty,  Incor- 
porated, but  has  reversed  the  judgment  in 
favor  of  the  Hagerty  Motor  Trucking  Com- 
pany, and  as  to  it  has  ordered  a  new  trial. 
Obtaining  permission  to  do  so,  the  plaintiff 

•35 
*now  appeals  to  this  court     The  Hagerty 
Motor  Trucking  Company  also  appeals,  and 
gives  the  required  stipulation. 

"Was  the  servant  whose  negligence  In- 
jured a  third  party,  performing  work  for 
his  master  within  the  scope  of  his  employ- 
ment or  was  he  loaned  by  his  master  to  an- 
other to  do  the  latter 's  business?"  Braxton 
V.  Mendelson,  238  N.  Y.  122,  123,  135  N.  B. 
198. 

[1]  "As  long  as  the  employee  is  furthering 
the  business  of  his  general  employer  by  the 
service  rendered  to  another,  there  will  be 
no  Inference  of  a  new  relation  imless  com- 
mand has  been  surrendered,  and  no  infer- 
ence of  its  surrender  from  the  mere  fact  of 
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Its  division."    Charles  v.  Barrett,  233  N.  X. 
127,  129,  135  N.  B.  199,  200. 

[2]  Concededly  Rodgers  A  Hagerty  was 
not  here  the  general  employer.  It  was  en- 
gaged in  a  building  contract.  It  applies  to 
a  trucking  concern  for  trucks.  In  furnishing 
them  the  Hagerty  Motor  Trucking  Company 
was  engaged  in  its  own  peculiar  line  of  work. 
The  contract  between  the  two  corporations 
consisted  of  an  offer  contained  in  a  letter 
and  its  acceptance.  The  offer  speaks  of  hir- 
ing five-ton  trucks.  It  says  that  the  writer 
will  supply  any  number  needed,  and  put  a 
representative  on  the  Job.  The  answer  is 
that  the  proposal  for  "furnishing"  auto 
trucks  is  accepted.  Evidently  here  is  no  for- 
mal contract  complete  in  itself  which  enables 
us  definitely  to  fix  the  relationship  of  the 
parties.  While  there  is  no  statement  that  the 
Hagerty  Motor  Trucking  Company  contracts 
Itself  to  remove  the  material,  the  placing  of 
a  representative  on  the  Job  Is  more  or  less 
inconsistent  with  the  idea  that  the  purpose 
the  parties  had  in  mind  was  the  renting 
of  the  trucks  and  the  abandonment  of  all 
control  over  them  by  their  owner.  The 
agreement  that  10  loads  a  night  should  be 
drawn,  and  that  the'  Motor  Trucking  Com- 
pany should  remain  responsible  for  the  neg- 
lect or  laziness  of  its  drivers,  is  also  incon- 
sistent with  that  idea.    The  whole  course  of 

•36 
the  proceedings  tends  to  show  at  ♦most  a 
division  of  command.    As  this  is  so,  the  judg- 
ment in  so  far  as  it  affects  Rodgers  &  Hag- 
erty should  be  affirmed. 

[S]  So  should  the  Judgment  as  regards  the 
Hagerty  Motor  Trucking  Company.  For  its 
own  purposes,  in  pursuance  of  its  need  of 
trucks  to  carry  on  its  business  of  trucking, 
it  obtained  the  vehicle  in  question  from  an- 
other trucking  corporation.  The  complaint 
alleges  that  this  truck  owned  by  the  Motor 
Truck  I^enting  Corporation  (and  perhaps 
the  very  name  is  significant),  operated  by 
one  Delehanty  in  Its  general  employ,  "was 
hired  by  the  day  by  virtue  of  a  contract  be- 
tween the  above-named  defendants  to  the 
defendant  the  Hagerty  Motor  Trucking  Com- 
pany," and  this  is  admitted  by  the  latter  cor- 
poration in  its  answer.  With  Rodgers  & 
Hagerty  the  Motor  Truck  Renting  Corpora- 
tion had  no  relations.  Its  comi)ensation  came 
from  its  lessee.  And  for  the  truck  and  its 
driver  it  received  $27.50  a  day,  while  for 
the  work  it  did  the  Hagerty  Motor  Trucking 
Company  received  $30.  The  driver  was  told 
to  report  to  Mr.  Fogarty,  who  represented 
on  the  Job  the  Hagerty  Motor  Trucking 
Company.  Other  instructions  seem  to  have 
been  received  by  him  from  the  representa- 
tives of  Rodgers  &  Hagerty,  Incorporated. 
The  Hagerty  Motor  Trucking  Company  peo- 
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pie  could  lay  him  off  from  the  job,  but  oould 
not  discharge  him.  Rodgers  &  Hagerty,  In- 
corporated, laid  out  the  route  which  the 
trucks  were  to  follow.  And  they  also  could 
lay  off  the  men.  They  also  directed  the  men 
to  the  particular  dump  where  they  were 
to  deliver  their  load.  Both  iRodgers  &  Hag- 
erty, Incorporated,  and  the  Hagerty  Motor 
Trucking  Company  had  so-called  chasers, 
whose  duty  it  was  to  go  up  and  down  the 
line  followed  by  the  trucks,  and  see  that  they 
were  faithfully  performing  their  work.  The 
trucks  were  supposed  to  make  10  trips  a 
night,  and  if  they  did  not  do  so  were  docked. 
Gasoline  and  oil  was  supplied  by  the  Motor 
Truck  Renting  Corjwration,  and  it  made  re- 
pairs in  case  of  accident, 
♦37' 

♦The  contract  between  the  two  corporations 
is  not  described  with  particularity.  Mr. 
Melish,  the  president  of  the  Motor  Truck 
Renting  C5orporation,  says  that  he  had  an 
agreement  to  haul  dirt  from  the  army  base 
to  the  dump  down  by  the  shore  road,  so 
many  loads  a  day  for  $27.50.  But  a  few 
lines  later  he  says  that  the  Hagerty  Motor 
Trucking  Company  agreed  to  hire  two  trucks 
at  the  beginning,  and  that  eventually  there 
were  four  trucks  hired.  Mr,  Fogarty,  the 
representative  of  the  Hagerty  Motor  Truck- 
ing Company,  says  that  the  particular  truck 
causing  the  accident  was  hired  by  him  from 
the  Auto  Truck  Renting  Company. 

In  this  condition  of  the  record  we  think 
the  jury  might  be  authorized  to  find  that 
the  Hagerty  Motor  Trucking  Company  was 
at  the  time  of  the  accident  responsible  for 
the  torts  of  the  driver  of  this  truck.  Indeed 
on  the  trial  it  seems  to  have  been  assumed 
that  responsibility  rested  either  on  it  or  on 
Rodgers  &  Hagerty.  Its  counsel  moved  to 
dismiss  the  complaint  at  the  close  because 
"the  chauffeur  Delehanty,  who  was  in  the 
general  employ  of  the  Motor  Truck  Renting 
Corporation,  was  in  no  way  acting  for  or  on 
behalf  or  in  the  prosecution  of  the  work  of 
the  Hagerty  Motor  Trucking  Company,  was 
not  under  its  control,  but  was  solely  and  ex- 
clusively under  the  control  of  Rodgers  & 
Hagerty.**  In  his  charge,  without  objection, 
the  court  said  that  if  the  plaintiff  was  en- 
titled to  a  verdict,  then  the  jury  must  decide 
whether  Rodgers  &  Hagerty  or  the  Hagerty 
Motor  Trucking  Company  was  liable.  "In 
other  words,  at  the  time  this  accident  hap- 
pened, was  Delehanty  working  for  the  truck- 
ing company,  or  was  he  working  for  Rodgers 
&  Hagerty?"  No  request  was  made  that  the 
jury  might  find  neither  defendant  liable  on 
the  ground  that  the  responsibility  rested  on 
the  general  employer.  Nor  in  the  brief  sub- 
mitted to  us  by  the  Hagerty  Motor  Trucking 
Company   is   any    claim    advanced    that   it 
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should  be  relieved   at  the  expense  of  the  Motor 
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Truck  Renting  Corporation.  CWi^ceding  that 
either  it  or  Rpdgers  &  Hagerty  are  responsi- 
ble, it  is  entirely  devoted  to  the  assertion 
of  the  claim  that  liability  rests  on  the  latter. 
The  judgment  of  the  Appellate  Division 
should  be  affirmed^  with  costs  in  favor  of 
Rodgers  &  Hagerty,  Incorporated,  against 
the  plaintiff,  and  the  order  of  the  Appellate 
Division  in  favor  of  plaintiff  against  Hag- 
erty Motor  Trucking  Company  affirmed,  and 
judgment  absolute  directed  on  the  stipulation 
in  favor  of  the  plaintiff  against  the  Hagerty 
Motor  Tracking  Company,  with  costs  in  all 
courts. 


MctiAUGHLIN,  J.  (dissenting.)  On  the  6th 
of  June,  1918,  plaintiff's  intestate  was  run 
over  by  an  auto  truck,  and  sustained  injuries 
which  resulted  in  his  death.  Thereafter 
this  action  was  brought  on  the  ground  that 
his  death  was  due  to  the  negligence  of  the 
defendants.  There  have  been  two  trials. 
At  the  first,  at  the  close  of  the  evidence,  the 
complaint  was  dismissed  as  to  the  Motor 
Truck  Renting  Corporation  and  Hagerty 
Motor  Trucking  Company,  and  submitted  to 
the  jury  as  to  Rodgers  &  Hagerty.  A  ver- 
dict was  rendered  against  it  for  a  sabstantial 
amount.  It  appealed  to  the  Appellate  Divi- 
sion. Plaintiff  also  appealed  from  the  judg- 
ment dismissing  the  complaint  as  to  the 
Hagerty  Motor  Trucking  Company,  but  did 
not  appeal  from  the  judgment  dismissing  the 
complaint  as  to  the  Motor  Truck  Renting 
Corporation.  The  Appellate  Division  reversed 
both  judgments,  and  directed  a  new  triaL 
The  second  trial  resulted  in  a  verdict  against 
Rodgers  &  Hagerty  and  in  favor  of  the  Hag- 
erty Motor  Trucking  Company.  The  ver- 
dict against  Rodgers  &  Hagerty  was  set 
aside  by  the  trial  court,  and  the  complaint 
dismissed.  An  appeal  was  taken  by  the  plain- 
tiff to  the  Appellate  Division,  whiai  unan- 
imously affirmed  the  dismissal  of  the  com- 
plaint as  to  Rodgers  &  Hagerty,  but  reversed 
the  judgment  in  favor  of  the  Hagerty  Motor 

♦8« 
Trucking  Company  and  directed  ♦a  new  trial. 
By  permission,  the  plaintiff  appeals  to  this 
court  from  the  order  of  the  Appellate  Divi- 
sion affirming  the  judgment  of  the  trial  court 
dismissing  the  complaint  as  to  Rodgers  & 
Hagerty.  The  Hagerty  Motor  Trucking 
Company  also  appeals  from  the  order  of  the 
Appellate  Division  reversing  the  judgment 
in  its  favor,  giving  the  usual  stipulation  for 
judgment  absolute. 

The  facts  are  substantially  as  follows: 
The  Turner  Construction  Company  had  a 
contract  with  the  United  States  government 
for  the  erection  of  an  army  supply  base  in  the 
borough  of  Brooklyn.    It  saUet  to  Rodgers 
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&  Hagerty  the  excavation  work.  Rodgers 
&  Hagerty  had  a  contract  with  the  Hagerty 
Motor  Trucking  Company  to  furnish  the 
trucka  necessary  to  remove  the  material  ex- 
cavated, for  which  it  paid  $30  per  day  of 
10  hours.  During  the  progress  of  the  work 
a  larger  number  of  motor  trucks  was  re- 
quired than  the  Hagerty  Motor  Trucking 
Company  had.  It,  therefore,  had  to  go  into 
the  market  and  hire  other  trucks,  and  among 
which  it  hired  several  from  the  Motor  Truck 
Renting  Corporation.  It  was  one  of  its 
trucks,  operated  by  a  chauffeur  by  the  name 
of  Delehanty,  which  ran  over  plaintifiTs  in- 
testate. It  is  not  claimed  but  what  Dele- 
hanty's  negligence  was  the  sole  cause  of  the 
accident 

The  question  presented,  therefore,  Is  who 
is  responsible  for  his  negligent  act  The  an- 
swer depends  upon  whose  servant  he  was  at 
the  time.  I  am  of  the  opinion  that  he  was 
the  servant  of  the  Motor  Truck  Renting  Cor- 
poration. It  owned  the  truck,  and  was  the 
general  employer  of  Delehanty.  It  paid,  and 
alone  could  discharge  him.  It  was  doing  a 
general  trucking  business,  and  at  the  time 
of  the  accident  he  was  furthering  its  busi- 
ness, and  the  fact  that  the  work  he  was  do- 
ing was  for  Rodgers  &  Hagerty  did.  not 
change  that  relation.  Under  the  arrangement 
which  it  had  with  the  Hagerty  Motor  Trucking 
Company  it  was  to  receive  for  each  truck 
$27.50  per  day  of  10  hours.    The  price  thus 

MO 
paid  Included  chauffeur,  ♦gasoline,  mainte- 
nance, and  upkeep.  The  only  direction  re- 
ceived by  the  Motor  Truck  Renting  Corpora- 
tion from  the  Hagerty  Motor  Trucking  Com- 
pany was  to  have  their  trucks  report*  at  a 
certain  gate,  where  the  excavation  was  be- 
ing made.  The  chauffeur  of  a  truck  on 
reaching  the  place  designated,  would  be  fur- 
nished by  a  representative  of  Rodgers  & 
Hagerty  with  a  badge  on  which  appeared 
"R.  &  H.,  Inc.,"  a  truck  number,  which  was 
attached  to  the  radiator  of  the  truck,  direc- 
tions as  to  the  route,  and  the  disposition  of 
the  load.  Without  the  badge  and  number 
the  truck  could  not  be  loaded.  Delehanty 
was  furnished  with  such  badge  and  number, 
and,  after  the  truck  was  loaded,  was  directed 
where  to  take  it.  It  does  not  appear  that 
the  Hagerty  Motor  Trucking  Company  had 
any  authority  over  trucks  or  chauffeurs  ob- 
tained from  the  Motor  Truck  Renting  Cor- 
poration, except  if  unsatisfactory  it  could 
remove  them  from  that  woric.  Rodgers  & 
Hagerty  could  also,  for  a  similar  reason, 
remove  them  from  the  work.  The  Motor 
Truck  Renting  Corporation  was  paid  by 
Rodgers  &  Hagerty's  checks,  drawn  to  its  or- 
der, but  delivered  to  it  by  the  Hagerty  Motor 
Trucking  Company.    All  that  the  Hagerty 


Motor  Trucking  Company  did,  so  far  as  the 
truck  driven  by  Delehanty  was  concerned, 
was  to  hire  the  truck,  tell  the  Motor  Truck 
Renting  Corporation  where  to  have  the 
chauffeur  report,  and  see  that  it  was  paid  the 
price  agreed  upon.  The  truck,  at  the  time 
of  the  accident,  was  doing  no  work  for  the 
Hagerty  Motor  Trucking  Company  other  than 
enabling  it  to  carry  out  the  contract  to  fur- 
nish necessary  trucks  for  Rodgers  &  Hagerty. 
Under  such  circumstances,  it  seems  to  me 
that  the  general  employer,  and  it  alone,  is 
responsible  for  th6  negligence  of  Delehanty. 
I  am  well  aware  that  the  authorities  on  this 
subject,  especially  in  this  state,  are  some- 
what In  conflict  This  court,  recognizing 
that  fact,  recently  undertook  to  harmonize 
them  by  stating  a  general  rule  to  be  applied: 

'^hat  as  loDg  as  tbe^  employee  is  furthering 
♦41 
the  business  ♦of  his  general  employer  by  the 
service '  rendered  to  another,  there  will  be  no 
inference  of  a  new  relation,  unless  command 
has  been  surrendered,  and  no  Inference  of  its 
surrender  from  the  mere  fact  of  its  division."  • 
Charles  v.  Barrett,  233  N.  Y.  127,  136  N.  H. 
199;  Meade  v.  Motor  Haulage  Co.,  Inc.,  233 
N.  y.  527,  135  N.  B.  908. 

Applying  this  rule,  it  seems  to  me  the  con« 
elusion  stated  necessarily  follows.  See,  al- 
so, McNamara  v.  Leipzig,  227  N.  Y.  291,  125 
N.  B.  244,  8  A.  L.  R.  480;  Matter  of  Schweit- 
zer V.  Thompson  &  Norris  Co.,  229  N.  Y.  97, 
127  N,  B.  904. 

Braxton  v.  Mendelson,  233  N.  Y.  122,  135 
N.  E.  198,  does  not  lay  down  a  different  rule, 
nor  do  I  think  It  an  authority  for  holding 
that  the  Hagerty  Motor  Trucking  Company  la 
liable  in  the  present  case.  There  was  an 
agreement  in  that  case  between  a  milk  com- 
pany and  the  defendant,  engaged  in  the 
trucking  business,  by  which  the  latter  con- 
tracted to  do  all  the  trucking  for  the  milk 
company.  It  was  to  furnish  the  trucks, 
chauffeurs,  gasoline,  and  protect  goods  in 
transit,  do  the  loading,  and  be  liable  for  the 
shortage  of  all  goods  and  breakage;  in  other 
words,  the  defendant  assumed  entire  charge 
of  the  milk  company's  trucking,  and  for  that 
purpose  was  an  independent  contractor.  In 
the  present  case,  the  Hagerty  Motor  Truck- 
ing Company  did  not  agree  to  do  any  work. 
Its  agreement  was  to  furnish  trucKs  &i  a 
stipulated  price. 

I  am  of  the  opinion  that  the  order  of  the 
Appellate  Division  affirming  the  judgment 
dismissing  the  complaint  as  to  Rodgers  & 
Hagerty  should  be  affirmed,  with  costs,  and 
the  order  of  the  Appellate  Division,  revers- 
ing the  Judgment  dismissing  the  complaint  as 
to  the  Hagerty  Motor  Trucking  Company 
should  be  reversed,  and  the  judgment  of  the 
Trial  Term  affirmed,  with  costa* 

Digitized  by  LjOOQIC 


234  N.T.»41 


IN  KE  EVANS'  WILIi 
(136  N.  E.  238) 


234N.T-*44 


HISCOCK,  0.  J.,  and  HOGAN,  POUND, 
and  CRANE,  JJ.,  concur  with  ANDREWS, 
J. 

Mclaughlin,  J.,  reads  dlasentlng  opin- 
ion, in  which  CARDOZO,  J^  concurs. 

Judgment  accordingly. 


284  N.Y.  42,  136  N.  E.  238 

In  re  EVANS'  WILL. 

(Court  of  Appeals  of  New  Tork.    July  12, 
1922.) 

1.  Wills  ^=»555(4)— Words  used  In  gift  to  sons 
or  their  heirs  after  life  estate  held  words  of 
substitution,  and  not  of  limitation. 

Under  a  will  proyiding  that,  after  the  death 
of  a  life  tenant,  land  should  be  sold  and  the 
proceeds  divided  between  the  testator's  sons  "or 
their  heirs,"  and  that  one-third  of  the  reniduary 
estate  should  go  to  each  of  the  sons  or  his  law- 
ful heirs,  and  one-third  should  be  held  for  a 
daughter  during  her  lifetime,  and  after  her 
death  divided  equally  between  the  sons  "or 
their  heirs,"  the  quoted  .words  were  words  of 
substitution,  aud  not  of  limitation,  and  the  heirs 
of  a  son  dying  before  the  time  for  division 
were  substituted  for  him. 

2.  Wills  <8cs>555<4)— Whether  "or"  means 
"and"  and  Is  a  word  of  limitation  dspendent 
on  intention  to  be  o^thered  from  context. 

While  "or"  is  sometimes  equivalent  to 
^and,"  with  the  result  that  "or  his  heirs"  are 
words  of  limitation,  the  question  is  one  of  in- 
tention  to  be  gathered  from  the  whole  will, 
with  context  and  cognate  gifts  shedding  light 
upon  the  meaning. 

[Ed,    Note.-— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  And;  Or.] 


3.  Wilis  ^=s>536— Statute  does  not  preserve 
gift  in  favor  of  heirs  generally  of  one  dying 
before  testator. 

Decedent  Estate  Law,  |  29,  preserves  a  gift 
at  times  in  favor  of  children  or  descendants  of 
one  dying  during  the  life  of  a  testator,  but  not 
in  favor  of  heirs  generally. 

4.  Wills  €=»455— Gift  of  proceeds  of  sale^  eto., 
held  a  bequest,  and  not  a  devise. 

Under  a  will  providing  for  sale  of  real  es- 
tate and  division  of  the  proceeds  and  distribu- 
tion of  a  trust  fund  to  the  testator's  sons  after 
termination  of  a  life  estate,  the  gift  to  the  sons 
was  not  a  "devise,"  but  a  "bequest." 

5.  Wilis  <&=>506(1)— "Heirs"  not  a  term  of 
art,  and  has  little  force  as  word  of  limitation 
In  gift  of  personal  property. 

As  applied  to  a  gift  of  personal  estate,  the 
word  *'heirs"  is  not  a  term  of  art,  and  its  of- 
fice as  a  word  of  limitation  is  by  wavering  and 


dubious  analogy  only  when  the  subject-matter 
of  the  gift  is  money. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs.] 

6.  Wills  <8s>555(4)— Word  having  ne  strlot 
meaning  as  word  of  limitation  will  take  func- 
tion of  word  of  purchase  from  slight  eiroam- 
stances. 

A  word  such  as  "heirs,"  which,  as  applied 
to  personal  property  has  no  strict  or  proper 
meaning  as  a  word  of  limitation,  will  take  from 
slight  circumstances  the  color  and  function  of 
a  word  of  purchase  or  substitution. 

7.  Wills  «s»456— Disjuuctive  has  Mrmai  value 
when  quaiifler  Is  indeterminate  or  MutraL 

The  disjunctiTe  "or"  has  its  normal  value 
when  what  is  counted  on  to  quali^  it  Is  inde- 
terminate or  neutral. 

8.  Conversion  «=>15(2)— Dlreotlon  In  will  te 
sell  and  divide  prooeeds  works  eoavorslon. 

A  direction  in  a  will  for  a  sale  of  real  es- 
tate  and  division  of  the  proceeds  upon  the 
termination  of  a  life  estate  worked  an  equitable 
conversion. 

Appeal  from  Supreme  Court,  Appelate  Di- 
vision, Fourth  Department 

Proceeding  by  John  V.  Evans  to  account 
as  surviving  executor  of  and  trustee  under 
the  will  of  Evan  Evans,  deceased.  A  decree 
construing  the  will  of  Evan  Evans,  deceased, 
adversely  to  Mabel  B.  Blue,  as  administra- 
trix of  Evan  T.  Evans,  deceased,  was  revers- 
ed by  the  Appellate  Division,  Fourth  Judi- 
cial Department  (199  App.  Div.  962,  191  N.  Y. 
Supp.  924),  and  Burt  W.  Evans  and  others 
appeaL  Reversed,  and  decree  of  the  Sur- 
rogate's Ck)urt  affirmed. 

See,  also,  238  N.  Y.  529,  135  N.  B.  901. 

M3 

"^P.  O.  J.  De  Angelis,  of  Utica,  for  appel- 
lants. 

Richard  R.  Martin,  of  Utica,  for  respond- 
ent 

OARDOZO,  J.  The  third  and  ninth  sub- 
divisions of  the  will  of  Evan  Evans,  now  be- 
fore use  for  construction,  contain  the  fol- 
lowing provisions: 

"Third:  I  give,  devise  and  bequeath  to  my 
daughter  Ellen  of  Utica,  N.  Y.,  the  use  daring 
her  lifetime,  of  my  brick  hons|e  on  Miller  street 
which  she  now  occupies;  and  after  her  decease 

•44 
the  same  to  be  sold,  and  the  proceeds  *to  be 
equally  divided  between  my  son  John  V.  Evans 
and  my  son  Evan  T.  Evans  or  their  heirs  re- 
spectively." 

"Ninth:  The  remainder  and  residue  of  my 
property  of  which  I  may  be  possessed  at  my 
decease  and  after  my  just  debts,  bequests  and 
expenses  shall  be  paid,  I  give,  devise  and  be- 
qiieath  as  follows,  vis.:  One-third  of  the  same 
to  my  son  John  V.  Evans  or  his  lawful  heirs* 
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one -third  to  my  son  Evan  T.  EYans  or  his  law- 
ful heirs  and  the  use  of  the  remaining  one-third 
to  my  daughter  Ellen  during  her  lifetime;  the 
principal  to  remain  in  the  hands  of  my  ex- 
ecutors, and  they  to  pay  the  proceeds  or  income 
of  the  same  to  her  annually  at  five  per  cent., 
they  to  give  proper  bonds  for  the  faithful  per- 
formance of  the  same;  and  at  the  death  of  my 
said  daughter  EUen  I  direct  that  this  men- 
tioned one-third  of  the  r^idue  of  my  estate  be 
equally  divided  between  my  son  John  V.  Evans 
and  my  son  Evan  T.  Evans  or  their  heirs  re- 
spectively." 

/ 

Ellen  Evans,  the  life  tenant  of  the  dwell- 
ing and  the  life  beneficiary  of  the  trust,  died 
in  February,  1920.  At  that  time  one  of  the 
sons,  John  V.  Evans,  was  alive;  the  other, 
Evan  T.  Evans,  Tvas  dead.  The  distribution 
of  the  share  that  would  have  gone  to  the 
latter  son,  if  living,  Is  the  question  to  be 
determined.  The  surrogate  held  that  the  chil- 
dren of  Evan  T.  Evans,  who  were  his  heirs 
at  law  and  next  of  kin,  took  by  right  of  sub- 
stitution, to  the  exclusion  of  his  widow,  un- 
der the  direction  that  payment  should  be 
made  to  the  sons  "or  their  heirs  respective- 
ly." TQlman  v.  Davis,  96  N,  Y.  17,  47  Am. 
Rep.  1;  Snider  V.  Snider,  11  App.  Div.  171,  42 
N.  Y.  Supp.  613,  affirmed  160  N.  Y.  151,  54  N. 
m  676;  Ridiardson  v.  Martin,  55  N.  H.  45; 
Ruggles  V.  Randall,  70  Conn.  44,  38  Atl.  885. 
The  Appellate  Division  (191  N.  Y.  Supp.  924) 
held  that  the  words  Just  quoted  were  "words 
of  limitation,  and  not  words  of  substitution" ; 
that  tbe  title  of  the  son  Evan  became  ab- 
solute upon  his  surviving  the  testator,  and 
hence  that  his  widow,  as  well  as  his  children, 
succeeded,  upon  his  death  intestate,  to  his 
share  of  the  estate. 

[1-8]  We  think  the  words  must  be  con- 
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strued  as  words  of  •substitution.  Gittings  v. 
McDermott,  2  Myl.  A  K.  69,  75;  Girdlestone 
▼.  Doe,  2  Sim.  225;  Speakman  v.  Speakman, 
8  Hare,  180;  Matter  of  Ibbettson  v.  Ibbett- 
son,  88  li.  T.  Rep.  461;  Matter  of  Whitehead, 
[1920]  1  Cai.  Cas.  298,  304.  Undoubtedly 
there  are  times  when  "or"  velll  be  held  equiv- 
alent to  "and,"  with  the  result  that  "or  his 
heirs"  become  words  of  limitation.  Steinway 
V.  Steinway,  163  N.  Y.  183,  105,  196,  57  N.  E. 
312,  315;  Miller  v.  Gilbert,  144  N.  Y.  68, 
38  N.  E.  979 ;  Roome  v.  Phillips,  24  N.  Y. 
463,  469.  The  question  is  one  of  intention 
to  be  gathered  from  the  whole  will,  with  con- 
text and  cognate  gifts  shedding  light  upon 
the  meaning.  Here  the  residuary  estate  is 
divided  into  three  parts.  We  cannot  doubt 
that  the  same  words,  if  used  as  words  of 
substitution  In  connection  with  two  of  the 
shares,  were  used  with  like  effect  in  connec- 
tion with  the  other.  A  third  part  is  given 
absolutely  to  John  V.  Evans  "or  his  lawful 
195N.Y.S.-62 
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heirs."  If  the  son  named  had  died  before 
the  testator,  the  words  quoted  would  have 
been  effective  to  substitute  the  next  of  kin, 
for  "heirs"  may  be  read  as  "next  of  kin" 
when  the  subject-matter  of  the  succession 
is  personal  estate.  Tillman  v.  Davis,  95  N.  Y. 
17,  47  Am.  Rep.  1;  Gitthigs  v.  McDermott, 
supra;  Matter  of  Whitehead,  supra.  The 
substitution  thuQ  effected  is  broader  than 
that  prescribed  by  statute,  which  preserves 
a  gift  at  times  In  favor  of  the  children  '>r  de- 
scendants of  one  who  dies  during  the  life  of 
a  testator,  but  not  in  favor  of  heirs  generally. 
Decedent  Estate  Law,  (  29;  Gonsol.  Laws,  c. 
13;  Matter  of  Wells,  113  N.  Y.  396,  21  N.  E. 
137,  10  Am.  St  Rep.  457.  What  is  true  of 
the  third  bequeathed  to  John  is  true  also  of 
the  third  bequeathed  to  Evan.  The  gift  is  to 
him  "or  his  lawful  hdrs,"  and  a  lapse  is 
again  avoided,  irrespective  of  the  statute. 
We  come  then  to  the  final  third,  which  is  to 
be  held  in  trust  for  Ellen  during  life,  and  on 
her  death  is  to  **he  equally  divided"  between 
the  sons  "or  their  heirs  respectively."  The 
words  which  are  words  of  purchase  when 
applied  to  the  first  two  shares  are  not  trans- 
formed into  words  of  limitation  when  applied 
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to  the  last  one.  •The  heirs  are  to  be  substitut- 
ed for  the  sons  if  the  latter  are  not  alive  at 
the  timo  of  the  division.  Marsh  v.  Consumers' 
Park  Brewing  Co.,  220  N.  Y.  205,  115  N.  E. 
513;  Lyons  v.  Ostrander,  167  N.  Y.  135,  60 
N.  E.  834.  If  this  is  true  of  the  gift  of .  a 
share  of  the  residue  under  the  terms  of  the 
ninth  subdivision,  it  must  be  true  also  of  the 
gift  of  the  proceeds  of  the  dwelling  under 
the  terms  of  the  third.  As  the  words  are 
the  same,  so  also  is  the  meaning. 

[4-7]  The  conclusion  thus  reached  gains 
new  force  when  we  remember  that  the  gift  to 
be  construed  is  not  a  devise,  but  n  bequest. 
Gittings  V.  McDermott;  Matter  of  ibbettson 
V.  Ibbettson;  Matter  of  Whitehead,  supra. 
The  dwelling  is  to  be  sold,  and  ithe  proceeds 
are  to  be  divided.  Fisher  v.  Banta,  66  N. 
Y.  468,  477.  The  third  of  the  residue  is  to  be 
invested,  and  the  principal  distributed  when 
the  trust  is  at  an  end.  As  applied  to  a  gift 
of  personal  estate,  the  word  **heirs"  is  not  a 
term  of  art,  as  it  is  in  a  devise  of  real  estate. 
Its  office  as  a  word  of  limitation,  however 
natural  or  presumptive  where  the  subject- 
matter  of  the  gift  is  land,  is  by  analogy  only, 
and  one  that  is  wavering  and  dubious,  when 
the  subject-matter  of  the  gift  is  money.  In 
such  a  context,  "the  force  of  the  disjunctive 
word  *or'  is  not  easily  to  be  got  over." 
Brougham,  L.  C,  in  Gittings  v.  McDermott, 
supra;  cf.  Matter  of  Ibbettson  v.  Ibbettson; 
Matter  of  Whitehead;  Speakman  v.  Speak- 
man, supra.  A  word  which  in  its  setting  has 
no  longer  a  strict  or  proper  meaning  as  a 
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word  of  limitation  will  take  from  slight  cir- 
cumstances tlie  color  and  function  of  a  word 
of  purchase  or  substitution.  The  disjunctive 
has  its  normal  value  when  what  is  counted 
on  to  qualify  it  is  indeterminate  or  neutral. 

[8]  Other  tokens  of  intention  are  not  lack- 
ing in  the  will  before  us.  Their  significance, 
when  they  are  viewed  alone,  may  be  slight, 
or,  at  any  rate,  inconclusive.  They  have, 
none  the  less,  in  combination,  a  cumulative 
value.  Under  the  third  subdivision,  the  re- 
sult of  the  direction  for  a  sale  at  the  ter- 

•47 
mination  of  a  life  estate  Is  an  equitable  •con- 
version. "The  very  subject-matter  of  the 
gift"  is  not  to  "come  ipto  existence"  until  the 
tinie  has  arrived  for  the  ascertainment  of  the 
heirs.  Delaney  v.  McOormack,  88  N.  Y.  174, 
183.  Under  the  ninth  subdivision,  theret  are 
no  words  of  gift  in  the  disposition  of  the  re- 
mainder upon  the  termination  of  the  trust, 
except  as  they  are  foimd  in  the  direction  to 
divide.  Matter  of  Baer,  147  N.  Y.  348,  41  N. 
E.  702.  Forms  and  phrases  of  this  kind  are 
at  least  consistent  with  a  construction  which 
postpones  the  hour  of  vesting  until  the  hour 
of  division,  or  subjects  a  title  whidi  has  vest- 
ed to  intermediate  contingencies. 

Cases  in  this  state  and  elsewhere,  dted 
with  much  reliance  by  counsel  for  the  re- 
spondent, are  distinguished  by  their  special 
features.  Steinway  v.  Steinway,  168  N.  Y. 
183,  57  N.  E.  312,  involved  a  holding  that 
the  words  **or  their  heirs,"  in  the  setting  in 
which  they  were  there  found,  were  words  of 
limitation.  The  court,  however,  was  at  pains 
to  point  out  the  many  tokens  of  intention 
consistent  with  the  meaning  given.  163  N. 
Y.  at  page  190,  57  N.  E.  315.  The  tokens 
there  enumerated  are  lacking  in  the  case  at 
hand.  The  like  is  true  of  Miller  y.  Gilbert, 
144  N.  Y.  68;  38  N.  B.  979.  Of  cases  In  other 
jurisdictions,  some,  as  Hobble  v.  Ogden,  178 
111.  357,  63  N.  E.  104,  involved  the  construc- 
tion, not  of  a  remainder  under  a  will,  but  of 
a.  reversion  imder  a  deed.  Of.  Doctor  v. 
Hughes,  225  N.  Y.  305,  122  N.  E.  221.  Oth- 
ers  (e.  g.,  Muhlenberg's  Appeal,  103  Pa.  587) 
suggest  a  rule  of  greater  generality,  at 
all  events  in  cases  where  the  subject  of  the 
gift  is  personalty,  than  we  are  ready  to  an- 
nounce. All  concede,  however,  that  intention 
is  the  final  test. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  decree  of  the  Surro- 
gate's Court  affirmed,  with  costs  in  the  Ap- 
pellate Division  and  in  this  court 

HISCOCK,  O.  J.,  and  HOGAN,  POUND, 
MCLAUGHLIN,  CRANE,  and  ANRDBWS, 
JJ.,  concur. 

Order  reversed,  etc 
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In  re  MELROSE  AVE.  IN  BOROUGH  OF 
THE  BRONX. 

(Court  of  Appeals  of  New   York.     July   12, 
1922w) 

1.  Municipal  corporations  ^=9966(1)— Land  be- 
longing to  the  state  not  subjeGt. 

Under  Ber.  St  pt.  1,  c.  13,  tit.  1,  f  4, 
snbd.  2,  and  Tax  Law,  f  4,  snbd.  2,  taxes 
could  not  be  imposed  on  land  belonging  to  the 
state. 

2.  Municipal  oorporations  ^=>425— Assess  men  ts 
for  local  Improvements  may  be  imposed  on 
lands  owned  by  the  state  but  only  after  con« 
plianoe  with  restriettons. 

Assessments  for  local  improvements  maj  be 
imposed  upon  land  tielonging  to  the  state,  bot, 
under  Public  Lands  Law,  §  21,  only  after  com- 
pliance with  restrictions,  as,  for  example,  no- 
tice to  the  state  comptroller. 

3.  Escheat  ^=s>7— No  Indeterminate  interval  of 
suspension  or  abeyanoe. 

Under  Const,  art.  1,  §  10,  relative  to  es- 
cheat, there  is  no  indeterminate  interval  of 
suspension  or  abeyance  of  the  title. 

4.  Esoheat  ^=9 1 —State  in  effeot  the  aitinats 
heir. 

Under  Const  art  1,  §  10,  as  to  escheat,  the 
state  as  the  ultimate  owner  is  in  effect  the  ul* 
tJmate  heir. 

5.  Escheat  ^=>6^EJectment  or  Inquest  not  as 
escheat,  but  merely  remedy  for  Its  antheati- 
cation. 

BJeetment  under  Code  Civ.  Proc  |  1977 
(Public  Lands  Law,  §  139c,  as  amended  by  Laws 
1920,  c.  932),  or  inquest  of  office,  does  not  con- 
stitute an  escheat,  but  is  the  remedial  expedient 
by  which  the  fact  of  escheat  is  authenticated 
where  there  is  uncertainty  or  contest. 

6.  Desoent  and  dlstribntlon  ^=:»75— Entry  as- 
neoessary  to  perfect  title. 

Entiy  upon  land  is  unnecessary  to  perfect 
the  title  of  an  heir  or  his  capacity  to  transmit 
the  inheritance  to  others. 

7.  Esoheat  <®=s>l— Now  an  incident  of  soveraiin* 
ty,  and  not  of  tenure. 

While  in  its  feudal  origin  escheat  was  an 
incident  not  of  sovereignty,  but  of  tenure,  un- 
der Const  art.  1,  §  10,  providing  for  esdteat, 
section  11,  abolishing  feudal  tenures,  and  sec- 
tion 12,  declaring  all  lands  allodial,  escheat  is 
now  an  incident  of  sovereignty. 

8.  Escheat  (^==96— Entry  on  land  or  Jodgmest 
not  essential  to  oonsuramation  of  title. 

Neither  entry  on  land  nor  the  judgment  of  a 
court  is  necessary  to  consummate  the  state's 
tUle  by  escheat  in  the  case  of  a  citisen  any 
more  tiian  in  the  case  of  an  alien. 

9.  Escheat  ^5»6— State  may  not  enter  with 
strong  hand  if  title  contested  by  one  In  peace- 
able possession. 

The  state  may  not  enter  with  a  strong 
hand  if  its  title  to  escheated  lands  is  contested 
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by  one  In  peaceable  possession,  it  having  a 
remedy  by  ejectment  under  Public  Lends  Law, 
{  139c,  as  amended  by  Laws  1920,  c.  982,  for- 
merely  Code  Civ.  Proc.  t  1977. 

Appeal  from  Snpr^ne  Court,  Appellate  Di- 
vision, First  Deportm^it. 

Application  by  the  People  of  the  State  of 
New  York  for  payment  of  an  award  made  in 
proceedings  to  open  Melrose  avenue  in  the 
Borough  of  the  Bronx.  From  an  order  of 
the  Appellate  Division,  First  Judicial  De- 
partment a96  App.  Div.  890,  187  N.  Y.  Supp. 
944),  which  unanimously  affirmed  an  order  of 
the  Special  Term  directing  payment  of  an 
award  in  street  opening  proceedings,  the 
Comptroller  of  the  City  of  New  York  and 
others  appeal.    Affirmed. 

♦49 

♦John  P.  O'Brien,  Corp.  Counsel,  ot^New 
York  City  (Joel  J.  Squier  and  William  B.  R. 
Faber,  both  of  New  York  City,  of  counsel), 
for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (William  J. 
Smith,  of  New  York  City,  of  counsel),  for 
respondent. 

♦60 

♦CARDOZO,  J.  One  James  Wells,  a  citizen 
of  this  state,  died  in  1879,  without  heirs, 
seized  of  real  property  in  the  city  of  New 
Tork.  Twenty  years  later,  in  1899,  the  city 
of  New  York  opened  Melrose  avenue  across 
the  land.  In  the  condemnation  proceedings 
then  begun,  an  award  of  $2,975  with  interest 
was  made  to  unknown  owners.  Another  20 
years  went  by,  and  in  1919  the  state  of  New 
York,  having  sued  in  ejectment  to  recover 
the  abutting  lots,  obtained  judgment  estab- 
lishing the  defect  of  heirs  and  its  own  title 
to  the  fee.  There  followed  this  proceeding 
to  compel  the  payment  of  the  award.  The 
city  of  New  York,  answering  the  petition  by 
its  comptroller,  admits  the  failure  of  title 
by  reason  of  defect  of  heirs.  It  seeks,  how- 
ever, to  (Jeduct  from  the  award  the  taxes  and 
assessments  Imposed  upon  the  land  between 
the  death  of  the  owner  and  the  opening  of 
the  avenue. 

[1, 2]  Taxes  may  not  be  imposed  upon  land 
belonging  to  the  state.  R.  S.  pt.  1,  c  18, 
tit  1,  !  4,  subd.  2;  Tax  Law  (Ck>nsol.  Laws, 
c.  60)  §  4,  subd.  2.  Assessments  for  local 
improvements  may  be  imposed  upon  such 
land,  but  only  after  compliance  with  re- 
strictions, as,  e  g.,  notice  to  the  state  comp- 
troller, which  in  this  case  were  disregarded. 
Public  Lands  Law  (Consol.  Laws,  c.  46)  { 
21.  These  rules  are  conceded  by  the  city, 
but  their  application  is  contested.  The  ar- 
gument is  that  the  title  of  the  people  did 
not  vest  at  once  upon  the  failure  of  descent, 
hut  remained  imperfect  and  inchoate  until 
established  by  decree.    Support  for  this  post- 


BOROUGH  OF  THD  BRONX     234  N.  Y.  ^52 
E.236) 

ponement  of  the  vesting  is  found,  or  at  least 
looked  for,  in  the  antiquities  of  feudal  cus- 
tom. Subjects  of  curious  interest  they  re- 
main.   We  think  they  are  no  longer  law. 

[8-6]  "The  people  of  this  state,  in  their 
right  of  sovereignty,  are  deemed  to  possess 
the  original  and  ultimate  property  in  and 
to  all  lands  within  the  Jurisdiction  of  the 
state;  and  all  lands  the  title  to  which  shall 
fall,  from  a  defect  of  heirs,  shall  revert,  or 
escheat  to  the  people."    Const   art  1,  f  10. 

♦61 
There  is  no  room  in  this  simple  *and  sweep- 
ing mandate  for  an  indeterminate  interval 
of  suspension  or  abeyance.  The' state  as  the 
ultimate  owner  is  in  effect  the  ultimate  heir. 
Matthews  v.  Ward,  10  Gill  &  J.  (Md.)  443, 
451;  People  v.  Richardson,  269  lU,  275,  109 
N.  E.  1033;  Burgess  v.  Wheate,  1  W.  Bl. 
123,  163,  164;  Christiansen  v.  Kfaig  County, 
239  U.  S.  356,  370,  36  Sup.  Ct  114,  60  L.  Ed. 
327.  Ejectment  (Code  Civ.  Proc.  {  1977;  Pub- 
lic Lands  Law,  §  139c,  as  amended  by  Laws 
1920,  c.  932)  or  inquest  of  office  '*does  not 
constitute  an  escheat"  Sands  v.  Lynham, 
27  Grat  (Va.)  291,  298,  21  Am.  Rep.  348.  It 
is  the  remedial  expedient  by  which  the  fact 
of  escheat  is  authenticated  where  there  is 
uncertainty  or  contest.  The  fact  and  not  the 
record  is  the  origin  of  title. 

We  do  not  overlook  distinctions  that  were 
drawn  in  the  days  of  the  feudal  kingship. 
The  incidents  of  ^cheat  varied  as  the  per- 
son dying  without  heirs  was  alien  or  sub- 
ject When  an  alien  died,  there  was  no  need 
of  inquest  of  office  or  other  Judicial  deter- 
mination. The  alien  had  no  heritable  blood, 
and  hence  heirship  was  impossible.  Hamil- 
ton V.  Brown,  161  U.  S.  256,  263,  16  Sup.  Ct 
585,  40  L.  Ed.  691;  Jackson  v,  Adams,  7 
Wend.  367.  When  citizen  or  subject  died, 
there  was  need  of  some  restraint  upon  the 
power  of  the  mighty.  In  such  a  case  there 
was  at  least  a  presumption  of  living  heirs. 
Wilbur  V.  Tobey,  16  Pick.  (Mass.)  177.  The 
presumption  was  one  to  be  heeded  by  the 
king  as  well  as  others.  Statutes  of  Henry 
VI  (8  Hen.  VI,  c  16;  18  Ven.  VI.  c  6)  brinx 
the  evil  and  the  remedy  before  us.  They  re- 
cite that  the  lands  and  tenements  of  many 
of  the  king's  liege  people  are  seized  upon 
the  Inquests  of  escheators,  or  let  to  farm  by 
the  treasurer  or  chancellor  before  inquests 
are  returned.  There  shall  be  no  royal  grants 
thereafter  in  advance  of  office  found.  Doe 
V.  Redfem,  12  East  96,  109;  WUbur  v. 
Tobey,  supra.  The  eftec^  of  these  statutes 
was  to  render  the  king's  title  imperfect  and 
inchoate.  Even  if  he  was  owner,  he  was  un- 
able, before  return  of  the  inquest  to  dispose 
of  what  he  owned.    How  his  rights  stood  be- 

♦52 
fore  the  statutes  ♦is  involved  in  some  obscu- 
rity.    Shaw.  C.  J..  th<«f,|bj,a^(9l5gp^r« 
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restraints  at  common  law.  Wflbur  v.  rfVjbey, 
supra.  That,  It  seems,  was  the  Tiew  of 
Sutherland,  J.,  in  Jackson  y.  Adams,  supra, 
decided  by  the  Supreme  Court  of  this  state 
in  1831,  Other  Judges  have  maintained  that 
there  were  no  restraints  aside  from  statute. 
McCaughal  v.  Ryan,  27  Barb.  376,  378. 

"Staundford  in  his  Prerogativa  Regis,  54a, 
though  be  states  that  the  King  has  a  possession 
in  law  upon  a  descent,  reverter  or  escheat,  yet 
adds,  that  he  cannot  make  a  possession  in  deed, 
because  there  is  a  statute  (18  Hen.  VI)  to  the 
let  thereof."  Lord  EUenborough,  0.  J.,  in  Doe 
T.  Redfem,  supra* 

Later  scholarship  has  thought  it  the  better 
view  *'that  an  inquest  of  office  is  only  a  pro- 
ceeding to  ascertain  the  title  of  the  crown 
by  escheat,  and  not  an  essential  conxlition 
to  the  vesting  of  such  title,  'or  else  the  free- 
hold should  be  in  supense  which  may  not 
be.' "  Hardman,  The  Law  of  Escheat,  4  Law 
Quarterly  Rev.  318,  336.  The  whole  subject 
is  closely  interwoven  with  the  ancient  law 
of  seizin.  Blackstone,  treating  of  escheats, 
reminds  us  that,  even  where  there  are  heirs, 
"an  entry  or  other  seizin"  was  once  required 
"in  order  to  make  a  complete  title."  BL 
Comm.  bk.  2,  c.  15,  p.  245 ;  cf .  4  Kent's  Comm. 
386,  389;  Maitland,  The  Mystery  of  Seishi, 
Collected  Papers,  I,  365;  Holdsworth,  His- 
tory of  English  Law,  III,  81.  Our  forefa- 
thers, in  speaking  of  title,  thought  often  of 
seizin  when  to-day  we  think  of  ownership. 
Holdsworth,  supra.  General  statements  that 
"the  King's  title  was  not  complete  without 
an  actual  entry  upon  the  land,  or  Judicial 
proceedings  to  ascertain  the  want  of  heirs  or 
devisees"  (Hamilton  v.  Brown,  supra;  Black- 
stone,  supra)  are  likely  to  be  misleading  un- 
less we  keep  in  mind  the  common-law  con- 
ception of  seizin  and  its  consequences. 

[6]  That  conception  Is  to-day  of  vanishing 
Importance  alike  for  sovereign  and  for  sub- 
ject.    Entry  upon  land  is  unnecessary   in 
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New  York  to  perfect  the  title  of  an  heir,  ♦or 
his  capacity  to  transmit  the  inheritance  to 
others.  Kent,  supra.  We  think  it  is  unnec- 
essary to  perfect  the  title  of  the  state.  Es- 
cheat In  the  days  of  Henry  VI  was  the  priv- 
ilege of  the  feudal  lord,  exercised  for  his 
own  good  (Atty.  General  v.  Mercer,  8  App. 
Cas.  767,  772),  with  all  the  attendant  temp- 
tation, where  the  lord  was  also  king,  to  op- 
pression of  the  subject  Escheat  to-day  is 
not  the  privilege  of  one,  but  the  collective 
right  of  all  when*  the  individual  right  has 
failed.  We  agree  with  Strong,  J.,  writing 
for  the  General  Term  of  the  Supreme  Court 
in  McCaughal  v.  Ryan,  supra,  decided  in 
1857,  that  the  restraints  imposed  by  ancient 
statutes  upon  conveyance  by  the  king  are 
not  continued  by  our  law  as  restraints  up- 
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on  conveyance  by  the  state.  Artide  1,  {  16; 
In  re  Carnegie  Trust  Oo.,  206  N.  Y.  990,  397, 
99  N.  B.  1096,  46  L.  R.  A.  (N.  S.)  260.  No 
longer  are  there  vassals  trembling  at  the  ra- 
pacity of  kings  and  lords. 

[7-9]  Escheat,  as  it  survives  in  the  Con- 
stitution of  New  York,  preserves  the  name 
but  ignores  the  origin  of  its  feudal  proto- 
type. In  origin  It  was  an  incident,  not  of 
sovereignty,  but  of  tenure. 

"An  escheat,  it  mnst  be  remembered,  never 
falls  to  the  Eang,  as  snch,  but  goes  always  to 
the  lord  of  the  fee."  Hardman,  The  Law  of 
Escheat,  4  I/aw  Quart  Rev.  818,  828. 

Now  feudal  tenures  are  abolished  (Const 
art  1,  §  11),  and  all  lands  within  the  state 
are  declared  to  be  allodial  (article  1,  f  12). 
What  was  once  an  incident  of  tenure  has 
become  an  incident  of  sovereignty.  Matthews 
V.  ward,  supra.  ''In  personal  estates,  which 
are  allodial  by  law,  the  king,"  said  Lord 
Mansfield  (Burgess  v.  Wheate,  supra),  *'is 
last  heir  where  no  kin."  With  tenures 
abolished,  succession  is  by  like  right  whether 
the  subject  of  escheat  is  personal  estate  or 
reaL  Sands  v.  Lynham,  supra.  In  the  light 
of  present-day  conditions,  we  see  no  reason 
for  the  preservation  of  a  distinction.  If  we 
assume  that  there  was  one  at  common  law, 
between  the  title  of  the  state  upon  the  death 
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of  aliens  without  heirs  and  its  *title  in  like 
circumstances  through  succession  to  the  rights 
of  citizens.  Neithesr  entry  upon  the  land 
nor  the  judgment  of  a  court  is  necessary, 
when  the  alien  dies,  to  consummate  the  ti- 
tle. This  has  many  times  been  held.  Mc- 
CJormack  v.  Coddlngton,  184  N.  Y,  467,  475. 
77  N.  B.  979;  Goodrich  v.  Russell,  42  N.  Y. 
177,  181;  Mooers  v.  White,  6  Johns.  Ch.  360; 
Jackson  v.  Lunn,  3  Johns.  Cas.  109,  120.  Wo 
think  they  remain  unnecessary  when  the 
ov^oier  is  a  citizen.  In  neither  case,  of 
course,  may  the  state  enter  with  a  strung 
hand  if  its  title  Is  contested  by  one  in  peace- 
able possession.  The  statute  gives  a  remedy 
In  such  circumstances  by  action  of  eject- 
ment. Public  Lands  Law,  (  139c,  formerly 
0>de  Civ.  Proc.  §  1977.  None  the  less,  as  in 
other  cases  of  contested  right,  the  Judgment 
does  not  create  the  title  which  It  registers. 
That  was  the  ruling  of  the  Supreme  0>urt 
at  its  General  Term  in  McCaughal  v.  Ryan, 
supra,  where  the  succession  of  the  state  was 
to  the  title  of  a  citizen.  There  is  a  dictum 
to  the  same  effect  in  Croner  v.  Oowdrey,  139 
N.  Y.  471,  476,  34  N.  B.  1061,  36  Am.  St  Rep. 
716.  To  the  same  effect  are  the  rnlings  In 
other  jurisdictions.  Montgomery  y.  Dorion, 
7  N.  H.  475,  481;  State  ex  r^.  Roberta  v, 
Reeder,  5  Neb.  203;  Sands  r.  Lynham,  27 
Grat  (Va.)  291,  21  Am.  Rep.  348;  Colgan  t. 
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McKeon,  24  N.  J.  lAw,  566;  cf.  4  Kent, 
Gomm.  428.  We  do  not  ignore  decisions  and 
dicta  to  the  contrary.  Wilbur  v.  Tobey,  era- 
pra;  Jackson  v.  Adams,  supra;  State t.  Say- 
ings Union  Bank  &  Trust  Co.,  186  Cal.  294, 
199  Pac.  26;  Wunderle  v.  Wundeile,  144  lU. 
40,  83  N.  E.  195,  19  L.  R.  A.  84;  Delaney  v. 
State,  42  N.  D.  630,  174  N.  W.  290.  We  are 
unable  to  accept  them  as  statements  of  the 
living  law. 

The  consequences  of  a  differ^it  holding  re- 
inforce the  holding  made.  The  statute  says 
that  there  shall  be  no  sale  for  taxes  or  as- 
sessments of  lands  belonging  to  the  state. 
Public  Lands  Law,  |  21.  If  title  is  post- 
poned till  Judgment,  land  may  be  sold  be- 
fore Judgment  Is  recovered.  It  may  hap- 
pen, too,  that  the  sale  will  be  made  at  a 
time  when  the  state  is  without  knowledge  of 

^the  eedieat  Title  will  then  be  lost  before 
it  has  been  gained.  The  allowance  of  such 
consequences  would  go  far  to  nullify  the 
statute. 

Nothing  In  this  decision  affects  the  case 
of  one,  whether  alien  or  citizen,  whose  title 
is  merely  defeasible,  good  until  annulled. 
Fairfax  v.  Hunter,  7  Cranch,  603,  3  L.  Ed. 
453;  Phillips  V.  Moore,  100  U.  S.  208,  25  L. 
Ed.  603;  Maynard  v.  Maynard,  36  Hun,  227. 
There  are  distinctions  which  it  is  unneces- 
sary to  amplify  between  purchase  and  de- 
scent. Techt  V.  Hughes,  229  N.  Y.  222,  226, 
128  N.  El  185,  11  A.  li.  R.  166. 

The  order  should  be  affirmed,  with  costs. 

HISOOCK,  0.  J.,  and  HOGAN,  POUND, 

Mclaughlin,  crane,  and  Andrews, 

JJ.,  concur. 
Order  affirmed. 
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FOX  FILM  CORPORATION  v.  HIRSCH- 
MAN  et  al. 

(Court  of  Appeals  of  New  York.    July  12, 
.     1922.) 

I.  Eialiieat  domaJn  ^=»153«-CoBtraoC  to  asslBH 
awards  wMoh  had  been  er  were  to  be  made 
for  property  taken  for  streets  held  void. 
Under  a  deed  conreyhig  land  ^'together  with 
all  the  ricbt,  title,  and  interest  of  the  grantor 
in  and  to  the  streets  and  avenues  shown  and 
indicated  on  the  map"  of  the  deeded  tract,  the 
grantee  was  not  entitled  to  awards  for  prop- 
erty taken   for   streets   before   the  land   was 
conveyed,  and  hence  a  contract  by  the  grantee 
wherein   it   undertook   to   assign   any   awards 
which  had  been  a&ade  or  w^e  to  be  made  did 
not  apply  to  8uch  awards. 


2.  Appeal  and  error  «s>856(l)--AppeHate  dU 
vUton  shoeM  have  reversed  and  remanded 
oaae  deoided'on  erroneous  theory.  . 

The  deciding  by  the  trial  court  of  a  case  to 
determine  title  to  awards  for  land  taken  for 
public  use  without  a  trial  of  the  issues  raised 
by  tbe  pleadings,  on  the  theory  that  the  as- 
sessments  and  awards  should  be  offset  irrespec* 
tive  of  ownership,  was  error,  and  the  Appellate 
Division  should  have  reversed  the  judgment 
and  remanded  the  cause  lor  hearing  on  the  is- 
sues. 


3.  Appeal  and  error  ^s»856(l)— Jadflnient 
oannot  be  alllrmed  on  theory  not  suetalneil  by 
llndinoe. 

It  was  error  for  the  Appellate  Division  to 

affirm  judgment  on  a  theory  not  sustained  by 

the  findings  of  the  trial  court 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Action  by  the  Fox  FUm  Corporation  against 
Stuard  Hirschman  and  others.  From  a  jud^ 
ment  of  the  Appellate  Division  (196  App. 
Div.  391,  187  N.  X.  Supp.  732)  affirming  a 
judgm^it  of  the  Special  T^m  in  favor  of 
plaintiff,  defendants  appeal  by  permission. 
Reversed,  and  new  trial  granted. 

See,  alao^  232  N.  Y.  539,  134  N.  B.  662L 
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•Benjamin  Trapnell,  of  New  York  City,  for 
appellants  Hirschman  and  wife. 

A.  S.  Gilbert  and  Jerome  B.  Malino,  both 
of  New  York  City,  for  appellant  Chop  Tank 
Co.,  Inc. 

Almet  F.  Jenks,  Saul  B.  Rogers,  and  Percy 
Hefliger,  all  of  New  York  City,  for  respond- 
ent 

CRANB,  J.  The  amoided  complaint  in 
this  action  alleges  in  substance  that  the  de- 
fendant Chop  Tank  Company,  Inc.,  <m  the 
leth  day  of  November,  1915,  ottered  into  a 
contract  to  convey  a  tract  of  land  in  Queens 
county  to  the  plaintiff,  the  Fox  Film  Corpo- 
ration ;  that  in  and  by  said  contract  it  was 
provided  that— 

•This  sale  covers  all  right,  title  and  interest 
of  the  seller  of,  in  and  to  any  land  lying  in  the 

♦57  • 

bed  of  any  street,  road  or  avenue,  ♦opened  or 
prot^osed,  in  front  of  or  adjoining  said  premises, 
to  the  center  line  thereof,  or  all  right,  title  and 
interest  of  seller  in  and  to  any  award  made 
or  to  be  made  in  lieu  thereof,  and  the  seller 
will  execute  and  deliver  to  the  purchaser,  on 
closing  of  title,  or  thereafter,  on  demand,  all 
proper  instruments  for  the  conveyance  of  such 
title  and  the  assignment  and  collection  of  such 
award." 

It  further  alleges  that  the  said  Chop  Tank 
Company,  Inc.,  received  a  deed  to  this  prop- 
erty on  May  18»  1915,  from  the  defendants 
Stuard  Hir8<^man  and  Henrietta  Hirschman, 
his  wife,  but  that  on  November  22,  1915,  » 
Digitized  by  V^jOOQ IC 


234  N.T.*57 


FOX  FILM  CORPOKATION  V.  HIBSGHMAN 


234  N.T.*59 


(186  N 

corrected  deed  was  girea  by  the  Hirschmans 
to  the  Chop  Tank  Ck>mpany,  Inc.,  which  in- 
cluded In  the  property  conveyfed  the  follow- 
ing: 

''Together  with  all  the  right,  title  and  inter- 
est of  the  parties  of  the  first  part  in  and  to  the 
streets  and  avenues  shown  and  indicated  on 
said  map." 

On  NoYember  29, 1915,  the  Chop  Tank  Com- 
pany, Inc.,  so  it  is  alleged,  conveyed  the 
premises  in  question  to  the  plaintiff,  the  Fox 
Film  Corporati(m,  "excepting  therefrom  such 
lots  or  parts  of  lots  as  have  been  taken  by 
the  city  of  New  Xork  for  the  opening  or 
widening  of  Ditmars  avenue  and  E^ty-First 
street."  The  plaintiff  then  sets  forth  in  the 
complaint  ui)on  information  and  belief  that 
on  March  12,  1917,  an  award  was  made  for 
the  property  in  the  streets  which  was  taken 
by  the  city  of  New  York  in  the  Ditmars 
Avenue  proceeding,  and  that  the  award  was 
made  to  the  defendant  Stuard  Hirschman. 
It  also  alleges  that  awards  in  various  amounts 
have  been  or  will  be  made  for  the  opening 
and  widening  of  Fiftieth  and  I^ty-Flrst 
streets,  and  that  these  hare  been  or  will  be 
made  in  the  name  of  Stuard  Hirschman. 

[1]  From  a  reading  of  the  deeds,  as  con- 
tained in  the  complaint,  it  appears  that  the 
Hirschmans  by  their  deed  conveyed  to  the 
Chop  Tank  Company,  Inc.,  only  the  title 
which  they  had  to  the  streets  and  avenues 
designated  upon  a  map  of  the  tract  of  land 

♦68 
deeded ;  they  did  not  ^assign  the  awards  to  be 
made  for  any  property  which  had  thereto- 
fore been  taken  by  the  city.  Therefore  the 
contract  made  by  the  Chop  Tank  Company, 
Inc.,  with  the  plaintiff,  wherein  it  undertook 
to  assign  any  awards  which  had  been  made 
or  were  to  be  made,  did  not  apply  to  the 
above  awards  made  to  Hirschman.  The  prop- 
erty In  Ditmars  avenue  having  been  taken 
by  the  dty  while  Hirschman  was  the  owner 
(so  we  must  infer),  he  did  not  assign  the 
awards  to  be  made  to  the  Chop  Tank  Com- 
pany, Inc.  Not  being  entitled  to  the  awards, 
that  company  could  not  transfer  them  to  the 
plaintiff. 

Further  allegations  in  the  complaint  were 
to  the  effect  that  Hirschman  was  in  reality 
the  Chop  Tank  Company,  Inc. ;  tha.t  he  acted 
for  the  company  in  all  these  matters,  and 
had  fraudulently  and  ^^eceitfuUy  failed  to 
transfer  through  the  corporation  his  inter- 
ests to  the  awards.  The  fact  that  assess- 
ments had  been  made  upon  this  proi)erty  aft- 
er the  title  had  passed  to  the  Chop  Tank 
Company,  Inc.,  and  to  the  plaintiff  was  also 
alleged  in  the  complaint.  The  prayer  of  the 
complaint  was  that  the  Hirschmans  might 
be  enjoined  from  collecting  the  awards ;  that 


the  deed  to  the  plaintiff  might  be  reformed 
so  as  to  include  the  awards;  and  that  the 
assessments  and  awards  might  be  offset  to 
the  extent  that  the  awards  would  naeet  the 
obligations. 

This  is  not  a  full  and  complete  analysis  of 
the  complaint  but  it  is  sufficient  to  Indicate 
the  reason  for  our  decision. 

The  allegations  in  the  complaint  of  frand 
were  denied  by  the  defendants. 

[2]  When  the  case  came  on  for  trial,  the 
court,  as  indicated  by  the  findings,  was  of 
the  impression  that  it  was  immaterial  that 
Hirschman  owned  the  awards,  and  that  the 
assessments  were  made  upon  the  property 
after  it  had  passed  out  ct  his  hands  into  the 
ownership  of  the  Fox  Film  Corporation,  the 
plaintiff.  The  trial  Judge  was  moved  to  this 
conclusion    by    the    Ditmars    Avenue    Case 

•59 
•which  had  Just  been  decided,  and  not  then 
heard  on  appeal.  It  subsequently  was  re- 
versed. 190  App.  Dlv.  955, 179  N.  T.  Supp.  91T; 
229  N.  Y.  589,  129  N.  E.  920.  There  was  no 
trial  of  the  issues  raised  by  the  pleadings. 
The  direction  of  the  trial  Judge  was  that  the 
assessments  and  awards  should  be  offset 
Irrespective  of  ownership,  and  Judgment  wa^ 
given  accordingly.  Whether  the  transfer  of 
Hirschman's  awards  had  been  made  to  the 
Fox  Film  Corporation,  or  whether  it  was  the 
intention  of  Hirschman  to  convey  them, 
which  intention  was  not  carried  out  by  reason 
of  fraud,  was  not  in  any  way  determined, 
and  it  was  so  stated. 

The  ruling  of  the  trial  Judge  was  wrong, 
as  appears  by  the  reversal  of  the  Ditmars 
Avenue  Case,  referred  to.  The  Appellate 
Division,  however,  affirmed  the  Judgment, 
but  upon  an  entirely  different  ground  or 
theory  than  that  taken  below.  It  assumed 
that  it  was  conceded  that  the  defendants 
Stuard  Hirschman  and  the  Chop  Tank  Com- 
pany, Inc.,  were  virtually  one  and  the  same, 
and  that,  as  the  Chop  Tank  Company,  Inc^ 
had  contracted  to  assign  the  awards,  Hirsch- 
man was  also  obliged  to  do  so.  We  find  no 
such  concession  in  the  record.  The  issues  as 
to  Hirschman's  connection  with  the  CHiop 
Tank  Company,  Inc.,  and  his  fraud  in  keep- 
ing the  awards  and  failing  to  assign  them, 
have  never  been  tried.  The  trial  was  actual- 
ly a  motion  for  judgment  on  the  pleadings. 
No  evidence  was  introduced  and  no  conces- 
sions made.  As  stated,  the  Judge  ruled,  as 
a  matter  of  law,  that  the  assessments  under 
the  charter  of  the  city  of  New  York  and  the 
ruling  in  the  Ditmars  Avenue  Case  were  to 
be  offset  by  the  awards,  no  matter  who 
owned  the  property.  As  this  was  error,  the 
Appellate  Division  should  have  reversed  the 
Judgment  and  sent  the  matter  back  for  a 
hearing  upon  the  disputed  issues.     There 
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was  nothing  before  it  to  Justify  the  Judg- 
ment 

[3]  Irrespective  of  the  effect  of  such  a  find- 
ing, there  Is  no  finding  of  fact  that  the  Chop 
Tank  Company,  Inc.,  and  Stuard  Hirschman 

•  •60 
were  one  and  the  same;  there  is  no  ^finding 
of  fraud  accomplished  by  Hirschman  in  re-* 
fusing  or  failing  to  assign  his  awards; 
and  there  is  no  finding  that  the  title  was 
taken  by  the  city  when  the  Chop  Tank  Com- 
pany, Inc.,  owned  the  property,  or  that  the 
awards  were  improperly  made  to  Hirschman, 
as  owner,  at  the  time  the  title  vested  In 


E.240)     ' 

the  city.  Nor  is  there  any  finding  that 
Hirschman  has  ever  parted  with  his  right  to 
the  awards.  The  judgment  therefore  has 
no  finding  to  sustain  it 

The  Judgments  below  must  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event 

HISO0CK,  O.  J.,  and  HOGAN,  OARDOZO, 

POUND,  Mclaughlin,  and  Andrews, 

JJ.,  concur. 
Judgments  reversed,  etc 
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ACCORD  AND  SATISFACHON. 

>ll(3)  (N.Y.Mun.Ct)  Retention  of  rent  dae 
anyway  held  not  to  preclude  rejection  of  ten- 
ants' offer  accompanying  check.— Mandel  v. 
Denman,  247. 

ACKNOWLEDGMENT. 

n.  TAKING  AND  CBKTIFICATB. 

^=s>39  (N.Y.Sop.)  Amendbient  to  acknowledg- 
ment statute  held  not  applicable  to  authentica- 
tion of  acknowledgment  under  Beal  Property 
Law  taken  in  other  states.— People  ex  rel  Ti- 
tle Guarantee  &  Trust  Co.  y.  McQuade,  408. 

ACTION. 

See  Dismissal  and  Nonsuit. 

I.   GROUNDS  AND   CONDITIONS  PRE- 
CEDE3NT. 

<S=>6  (N.Y^up.)  Under  Civil  Practice  Act  and 
rules,  declaratory  judgment  may  be  had  con- 
cerning actual  constitutional  controversies.— 
Board  of  Education  of  City  of  Bochester  y. 
Van  Zandt,  297. 

<S=»6  (N.Y.Sup.)  Provisions  of  Civil  Practice 
Act  for  declaratory  judgment  held  not  applica- 
ble.—Everhart  y.  Provident  Life  &  Trust  Co. 
of  Philadelphia,  888. 

II.   NATVRBS   AND   FORM. 

^=>25(2)  (N.Y.Siip.)  Complaint  asking  damag- 
es for  fraudulent  exclusion  from  joint  enter- 
prise pursuant  to  conspiracy  held  good  against 
demurrer  on  ground  that  plaintiff's  remedy  was 
in  equity.— Moore  y.  Bonbright  &  Co.,  854. 
^ss»35  (N.Y.8up.)  Statutory  remedies  given  at- 
torney are  cumulative'  as  to  right  to  prevent 
discontinuance.— Fr ear  y.  Lewis,  3. 

in.  JOINDBR,   SPLITTINO,   roNSOLIDA- 
TION,  AND   SE3V£RANCK. 

^=>38(6)  (N.Y.Sup.)  Allep^ations  of  fraudulent 
conspiracy  to  exdude  plaintiff  from  joint  ad- 
▼entnre  stated  but  one  cause  of  action  against 
all  defendants.— Moore  v.  Bonbright  &  Co.,  854. 
^s»48(2)  (N.Y.Sup.)  Nuisance  and  negligence, 
causing  death,  can  be  joined  in  one  complaint. 
—Smith  y.  Barle,  842. 

nr.  commence: MBNT,  prosecution, 

AND  termination. 

^=969  (N.Y.Sup.)  Order  denyine  stay  held  er- 
roneous.—Beauley  y.  Beauley,  89. 

ADJOINING  LANDOWNERS. 

^=s>IO(3)  (N.Y.Suth)  Statute  as  to  enjoining 
spite  fences  not  unconstitutional.— Sapersteln 
V.  Berman,  1. 
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ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTT. 

See  Seamen;   Shipping;  Towage. 

I.  JURISDICTION. 

<@==>2  (N.Y.8up.)  No  exclusive  jurisdiction  in 
federal  court  of  action  for  death  of  seaman 
from  injury  in  course  of  employment;  "court 
of  the  district."— Lynott  y.  Great  Lakes  Trans- 
it Corporation,  13. 

<^2  (N.Y.Sup.)  Stete  court  held  to  have  ju- 
risdiction of  action  by  seamen  against  employ- 
er for  injuries.— Tammis  v.  Panama  R.  Co., 
587. 

^=>\0  (N.Y.Sup.)  Nothing  maritime  in  sale, 
or  conditional  sale,  of  vesseL— Bivara  y.  James 
Stewart  &  Co.,  841. 

^=>18  (N.Y.Sup.)  Torts  occurring  on  high 
seas  or  navigable  waters  are  within  admiralty 
jurisdiction.— Tammis  v.  Panajma  R.  Co.,  5SZ. 
<$=»20  (N.Y.$up.)  Local  law  prescribes  Habfll- 
ty  for  injuries  resulting  on  land.— Tracj  y. 
Eastern  Leading  Corporation,  83. 
<d==>20  (N.Y.Mun.Ct.)  State  Workmen's  Com- 
pensation Law  does  not  apply  to  shipwrigiit 
workers  on  vessels  afloat.— London  Guarantee 
&  Acdd^t  Co.  y.  Marine  Repair  Corporation, 
492. 

ADOPTION. 

€=>2I  (N.Y.Siip.)  Rights  of  next  of  Idn  are 
determined  by  law  at  time  of  decedent's  death. 
—Hopkins  v.  Hopkins,  805. 

Adopted  child  fa  not  heir  of  foster  father's 
brother.— Id. 

ADVERSE  POSSESSION. 

I.  NATURB  AND  RB^VinTBS. 

(A)    Acavisltlon    Of    Ritflftts    "by   Prescrip- 
tion In  Cleneral. 

€==»4  (N.Y.Sup.)  Cannot  be  established  against 
the  state  under  statutes  of  limitation  renounc- 
ing right  of  state  to  sue  to  eject  occupant.— 
Hinkley  y.  State,  914, 

<S;=»7(2)  (N.Y.Sup.)  Title  to  bed  of  navigable 
river  cannot  be  acquired  by  riparian  owner  by 
adverse  possession.— Hinkley  v.  State,  914. 

No  title  by  adverse  possession  by  long  use  of 
wharf  on  land  below  high -water  mark.— Id. 

Forty-year  statute  inapplicable  to  state's  ap- 
propriation of  lands  below  high-water  mark. 

(S=»I3  (N.Y.Sup.)  Title  rests  on  claim  under 
presumed  grant  and  acquiescence  and  laches  by 
owner.— Hinkley  y.  State.  914. 

(1) 
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(F)  Hostile  Character  of  Possession. 

'<8=5>60(l)  (N,Y.Sup.)  Cannot  ripen  into  title 
until  20  years  after  term  of  tax  lease.— In  re 
Schmidt,  290. 

in.   PL.BADING,     E3VIDENCES,     TRIAIi,    AND 
REVIEW. 

iS=:»ll4(l)  (N.Y.Sup.)  Evidence  held  to  show 
state's  right  to  land  barred  by  40-year  limita- 
tion statute.— People  v.  Brooklyn  Union  Gas 
Co.,  303. 

APPEAL. 
See  Criminal  Law,  €=»1144-1172. 
For  review  of  rulings  in  particular  actions  or 

proceedings,    see    also    the    various    specific 

topics. 

V.   PRESENTATION      AMD      RBSiBRVATION 

IN  liOWBR  COURT  OF  GROUNDS 

OF  KEVIBW, 

(D)    Objections  nnd   Motions,  and  Rnllnars 
Thereon. 

<@=»203(3)  (N.Y.Sup.)  Objection  to  improper 
evidence  too  late  on  appeal.— Gunsberg  v.  Guns- 
berg,  29. 

<£=»22l  (N.Y.Sup.)  Amount  of  recovery,  rais- 
ed first  on  appeal,  not  reviewed.— Mullen  v.  Sio- 
la  Rubber  Mfg.  Co.,  62. 

(D>  Motions  for  Nefv  Trial. 

<gs:s>293  (N.Y.Sup.)  Rule  that  failure  to  move 
in  trial  court  to  set  aside  verdict  on  specific  is- 
sues is  acquiescence  held  obsolete.— Marks  v. 
Mullen,  764.  .   ^   .      .       , 

^=»295  (N.Y.Sup.)  Objection  damages  were  in- 
adequate cannot  be  first  raised  on  appeal.— 
Reilly  v.  Kanenbley,  210. 

VII.  RECIUISITBJS   AND  PROCEEDINGS 
FOR  TRAAiSFER   OF   CAUSE. 

(B>    Petition    or    Player,    Allowance,  and 
.  Certlfiote  or  Affidavit. 

<S=s»358  (N.Y.Sup.)  No  appeal  to  Court  of  Ap- 
peals without  consent  in  case  originating  in 
City  Court.- -Charlton  v.  Metropolitan  Life  Ins. 
Co.,  64. 

<©=»359  (N.Y.Sup.).  Motion  for  leave  to  appeal 
to  be  made  at  term  following  service  of  judg- 
ment.—Fleck  &  HiUman  v.  Wabash  Ry.  Co.,  ^'^ 
^:=;»363  (N.Y.Sup.)  Movant  for  appeal  must 
show  question  of  law  involved.— Fleck  &  HiU- 
man V.  Wabash  Rv.  Co.,  88. 
<®=:9363  (N.Y.Sup.)  Case  held  to  raise  no  ques- 
tion for  solution  on  appeal  to  appellate  divi- 
sion.—Barbaro  V.  Cuneo,  92. 

XIII.  DISMISSAL.,  IVITHDRAWAIi,  OR 
ABANDONMENT. 

^=»790(2)  (N.YiSup.)  Appeal  from  order  de- 
nying motion  to  strike  allegations  dismissed  by 
reason  of  former  dismissal.-— Bankert  v.  Sley- 

man,  67. 

'  XVI.   REVIEW. 

(A)   Scope  ana  Extent  in  General, 

^?=>836(l)  (N.Y.)  Appellate  division  should 
have  reversed  and  remanded  ease  decided  on 
erroneoas  theory.— Fox  Film  Corporation  t. 
Hirschman,  234  N.  Y.  55.  136  N.  E.  238. 

Judgment  cannot  be  affirmed  on  theory  not 
sustained  by  findings.— Id. 

^=»863  (N.Y.Sup.)  Attachment  stands,  unless 
complaint  and  affidavits  indicate  plaintiff's  ulti- 
mate failure.— Wulfsohn  v.  Russian  Socialist 
Federated  Soviet  Republic,  472. 
<S7=>863  (N.Y.Sop.)  On  motion  for  judgment 
on  pleadings,  Appellate  Division  must  decide 
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whether  complaint  calls  for  anawcr.— Moore  v. 
Bonbright  &  Co.,  854. 

(C)  Parties  Entitled  to  Alleare  Brror. 

<@=>883  (N,Y.Sup.)  Defendant  held  to  hare 
waived  claim  there  was  question  for  jury  as  to 
one  issue.— McGovern  v.  City  of  New  York,  925. 

(D)    Amendments,   Additional   Prooffa»  and 
Trial  of  Canse  Aneir. 

e=>&8(2>  (N.Y.8up.)  Pleading  may  be  amend- 
ed to  conform  with  proof,  by  appeUate  court, 
where  necessary.— Henry  v.  CrooK,  642. 

(E)  Presamptions. 
<8=5>927(7)   (N.Y.Sop.)  On  directed  verdict  for 
plaintiff,  evidence  considered  most  favorably  to 
defendant.— Walter  D.  Watson  &  Co.  v.  Graves 
Elevator  Co.,  625. 

{a\  anestions  of  Fact,  VerdlctSy  «nd 
Findtnsrs. 

<@=:9l002  (N.Y.Sup.)  Verdict  on  confiictinx  evi- 
dence not  disturbed.— Duncan  v.  Wohl,  South 
&  Co.,  381.  .   ^.  ^,^ 

<©=>I022(3)  (N.Y.Sup.)  Finding  on  conflicting 
evidence  conclusive.— Briegel  v.  Day,  295. 

(H)  Harmless  Error. 

<®=>  1050(1)  (N.Y.Sup.)  Admission  of  incompe- 
tent evidence,  supported  by  evidence  properly 
in  the  record,  not  reversible  error.— Christastie 
V.  Elmira  Water,  Light  &  R.  Co.,  166. 

(K)  Snbseqnent  Appeals. 

<S=5>I099(8)  (N.Y.8iH».)  Prior  reversal  of  di- 
rected verdict  for  plaintiif  held  to  require  af- 
firmance of  directed  judgment  for  defendant  on 
special  verdict.— Ballard  v.  Saratoga  Nat  Bank 
of  Saratoga  Springs,  165. 

XVII.  DETERMINATION  AWD   DISPOSI- 
TION  OF   CAUSE. 

(A)  Decision  in  General. 

<Ss»n22(l)   (N.Y.Sap.)  Appellate  Division,  on 

af&rming  judgment,  will  make  appropriate  find- 
ings, where  not  made  below.— Leeds  v.  Joyce. 

468. 

(D)   Reversal. 

<S=»1 175(1)  (N.Y.Sup.)  Consent  of  plaintiff  to 
submission  to  jury  prevented  direction  of  ver- 
dict on  appeal.— (woodman  v.  Marx,  368. 
<g=»n76(l)  (N.Y.Sup.)  W^here  facts  are  be- 
fore court,  and  question  involved  is  one  of  law. 
judgment  will  be  directed.— Clayton  v.  Kingston, 

9(y9. 

ARGUMENT  OF  COUNSEL 

See  Trial,  ^=»125. 

ASSESSMENT. 
See  Munidpal   Corporations,   «=>426:    Taxa- 
tion, <g=»397-496. 

ASSIGNMENTS    FOB    BENEFIT    OF 
CBEDITOBS. 

IV.   ADMINISTRATION   OP   ASSIGNED 
ESTATE. 

<S=»224  (N.Y.Co.Ct.)  SUtement,  in  affidavit 
lor  order  to  examining  witnesses,  that  inven- 
tory does  not  set  forth  all  of  assboior'a  assets* 
justifies  an  order.— In  re  Iroquois  Beverage  Co^ 
236.  ^    ^ 

Objection  that  order  was  void,  because  au- 
thorizing examination  of  unnamed  witneasea,  is 
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im tenable,  there  being  no  attempt  to  examine 
such. — ^Id. 

Court's  power,  under  Debtor  and  Creditor 
Iiaw,  to  require  production  of  books  and  pa- 
pers, is  very  broad,  if  not  unlimited.— Id. 

Objection  that  order  for  examination  of  wit- 
nesses was  ex  parte,  made  after  part  of  hear- 
ing had  been  had,  cannot  be  sustained. — ^Id. 

Failure  of  assignee's  attorney  to  move  to 
vacate  order  of  reference  until  after  examina- 
tion of  witnesses  held  answer  to  objections 
raised  in  moving  papers.— Id. 

ASSOCIATIONa 

See  Insurance,  ^s»70S~762. 

^=»7  (N.Y.Sup.)  One  who  joins  legally  organ- 
ised body,  empowered  to  make  laws  regulating 
conduct  of  members,  becomes  bound  by  such 
iaws.—Fairchild  ▼.  Tillotson,  39, 

ATTORNEY  AND  CLIENT. 

See  Trial,  «=5>125. 

I.  the:  officb  of  attohnby. 

(B>  PrlTlleares,  DIaabilities,  an4  Lla« 
Mltties. 

<ss>30  (N.Y.$up.)  Service  rendered  by  a  mem* 
ber  of  a  firm  of  ^lawyers  is  presumed  to  be 
for  benefit  of  firm.— Gratwick  v.  Smith,  568. 

(C)   Suspension  and  Disbarment. 

C=>36(l)  (N.Y.Sup.)  Act  providing  for  disci- 
pline of  attorneys  does  not  apply  to  judges.— 
In  re  Strahl,  385. 

C=»38  (N.Y.8up.)  Attorney  not  liable  for 
statements  in  course  of  trial.— In  re  Schwarts, 
513. 

<§;=:»42  (N.Y.Sup.)  Attorneys  cannot  knowingly 
aid  or  advise  clients  to  disobey  injunctive  or- 
der s.—In  re  Apfel,  325. 

<S=»42  (N.Y.SupO  Affidavit  stating  committee 
had  *'found"  charges  uutTue^held  mjsconduct  by 
attorney.— In  re  Moses,  358. 
^=»44(l)  (N.Y.Sup.)  Hepresenting  parties  en- 
titled to  .distribution  of  condemnation  award 
for  land  on  which  attorney's  wife  held  tax  lien 
is  unprofeBsional. — In  re  Moses,  308. 
0=^46  (N.Y.Sup.)  Restitution  of  money  con- 
verted by  attorney  does  not  condone  offense. — 
In  re  McEveety,  345. 

^=>58  (N.Y.Sup.)  Censure  of  attorney  who 
advised  and  aided  client  to  violate  order  of 
court  held  sufficient  punishment.— In  re  Apfel, 
325. 

€=»58  (N.Y.Sup.)  Conversion  of  money  of  cli- 
ent by  attorney  held  such  misconduct  as  to 
warrant  suspension  from  practice  for  two 
years.— In  re  McEveety,  345. 
^=»58  (N.Y.Sup.)  Attorney  merely  censured  for 
misconduct  in  advancing  costs  of  litigation,  in 
absence  of  charges  of  fraud  or  misrepresenta- 
tion and  testimony  as  to  good  character,  etc.— 
In  re  Tunnicliff.  449. 

^s»58  (N.Y.Sup.)  Attorney  suspended  for 
charging  fraud  and  deceit  without  grounds.— 
In  re  Schwartz,  513. 

III.  DUTIBS  AND  lilABILlTIES   OF  AT- 
TORNEY   TO   CLIENT. 

<S=3>I09  (N.Y.Sup.)  Attorney  held  liable  to 
client  for  defect  in  mortgage  intended  to  convey 
property  in  another  state.— Degen  v.  Steinbrink, 
810. 

<Szs>l29(2)  (N.Y.Sup.)  Evidence  held  sufficient 
prima  facie  proof  of  damage.— Degen  v.  Stein- 
brink, 810. 


IV.  COMPBNSATIOir  AND  IjIBN   OF 
AITOKNEY. 

(B)  Xilen. 

<©=»I90(2)  (N.Y.Sup.)  Court  has  inherent 
power  to  prevent  discontinuance  in  fraud  of 
attorneys. — Frear  v.  Lewis,  3. 

Statutory  remedies  given  attorney  are  cumu- 
lative as  to  right  to  prevent  discontinuance 
where  dient  is  insolvent. — Id. 
(&=>I90(4)  (N.Y.Sup.)  Evidence  held  to  show 
plaintiff's  consent  to  discontinuance  was  in 
fraud  of  attorney  and  assignees.— Frear  v.  Lew- 

'*'    *  AUTOMOBILES. 

See  Livery  Stable  and  Garage  Keepers. 

BAILMENT. 

<S=>tl  (N.Y.$up.)  Bailee's  liability  for  loss  of 
goods  extends  to  loss  from  riot  or  commotion.— 
Brooklyn  Clothing  CJorporation  v.  People's  Nat. 
Fire  Ins.  Co.,  27. 

bankruptcy; 

See  Assignments   for   Benefit   of  Creditors. 

II.  PETITION,  ADJUDICATION,  IBF ARRANT, 
AND   CUSTODY   OF  PROPERTY. 

(C)   Involuntary  Proceeding's. 

<S=»IOO(l)  (N.Y.Sup.)  Adjudication  of  bank- 
ruptcy, being  fraudulently  initiated,  is  not  res 
judicata  of  company's  insolvency  at  time  of 
fraud.— Page  v.  Clark,  529, 

iii.  a-ssig-nmbnt,  administration,  and 

distribution  of  bankrupt's 

bstate:. 

(B)    Asstgmment,    and    Title,    Rlflrbt*,    mud 
Remedies  of  Trustee  In  General. 

e=>l40(3)  (N.Y.Sup.)  Corporation,  whose 
treasurer  had  without  authority  delivered  cor- 
poration's securities  to  bankrupt  firm,  of  which 
he  was  a  member,  not  entitled  to  priority  over 
owners  of  other  securities  converted  by  firm.— 
Asylum  of  St.  Vincent  de  Paul  v.  McGuire,  48. 

BANKS  AND  BANKING. 

III.   FUNCTIONS  AND  DEALINGS. 
(C)   Deposits. 

^==>I36  (N.Y.Sup.)  Bank's  lien  on  f^nd  ^r- 
vives  depositor's  death.— Traders*  Nat.  Bank 
of  Rochester  v.  Amsden,  291. 

Bank's  lien  will  be  sustained,  where  deceased 
depositor  fraudulently  deposited  money  in 
wife's  name.-~Id. 

(F)  Bxclianflre,  Money,  SeonrlHes,  and  In« 
vestments. 

$=»l88i/2  (N.Y.Svp.)  Sender  ^eld  entitled  to 
recover  money  paid  to  -express  company  for 
transmission,  where  no  receipt  from  consignee 
produced.— Stem  v.  Barrett,  160. 
<©=?l88'/2  (N.Y.Sup.)  Delayed  delivery  of. kro- 
nen in  Hungary,  due  to  war  conditions,  enti- 
tled buyer  to  recover  price.— Temmer  v.  2im- 
mermann,  412. 

€=»l88'/2  (N.Y.Sup.)  Express  company,  un* 
dertaking  to  transmit  money  to  foreign  coun- 
try, held  required  to  procure  bank  book. — 
Dermer  v.  Barrett,  703. 

VI.   LOAN,   TRUST,   AND   INVBSTMBNT 
COMPANIESS. 

^=9315(3)   (N.Y.Sup.)  Trust    company     liable 
for   paying   out  for  depositor's  individual  use 
funds  which  checks  deposited  showed  were  trust 
I  funds.— Whiting  v.  Hudson  Trust  Co..  82», 
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BASTARDS. 

I.  IliliBGITIMAGY  IN  GBNBRAIi. 

^s»3  (N.Y.$up.)  Admitted  daughter  presumed 
to  be  legitimate.— Ellis  y.  Kelsey,  126. 

BBNEFICIAL  ASSOCIATIONS. 

See  Insurance,  ^s»708-762. 

BILLS  AND  NOTES. 

I.  RBaVISITBS  ▲ND   VALIDITY. 
(C)  Bzeention    and  DellTery. 

^S960  (N.Y.Sup.)  Presumed  that  one  to  whom 
instrument  delivered  has  authority  to  fill  in 
blank.-Ohelsea  Exch.  Bank  v.  Warnjsr,  419. 

II.   CON.STRUGTION   AND   OPBRATION. 

^=s>l29(3)  (N.Y.Sup.)  Note  promising  to  pay, 
with  no  specific  date  stated,  payable  on  de- 
mand.—Chelsea  Exch.  Bank  v.  Warner,  419. 

IT.  NEGOTIABILITY  AND  TRANSFER. 
(A)  Instminents  Negrotiable. 

«=s>l66  (N.Y.Sup.)  Note  fccW  negotiable.— Chel- 
sea Exch.  Bank  y.  Warner,  419. 

V.  RIGHTS   AND   LIABILITIES   ON  IN- 
DORSEMENT OR  TRANSFER. 

CD)  Bona  Fide  Pnrebasers. 

^s»353  (N.Y.Su|i.)  Surrendering  other  note 
and  collateral,  m  consideration  of  new  note, 
constitutes  holder  for  value.— Chelsea  Exch. 
Bank  v.  Warner,  419. 

<S=s>362  (N.Y^up.)  Fraud  *  not  available  as 
against  transferee  of  negotiable  certificate  of 
deposit,  to  whom  transferred  after  maturity 
for  value  without  notice,  where  payee  trans- 
ferred certificate  to  bona  fide  holder  for  value 
without  notice  of  fraud  before  maturity. — ^Dick- 
son V.  Merchants'  &  Farmers'  Bank  of  Alice- 
ville,  Ala..  320. 

^=^37 1  (N.Y.Sup.)  Accommodation  maker  lia- 
ble to  holder  for  value,  notwithstanding  knowl- 
edge of  holder  of  character  of  maker.— -Chelsea 
Exch.  Bank  v.  Warner,  419. 
^=s>380  (N.Y.Sup.)  Title  to  note  not  affected 
by  agreement  between  parties  to  return  note 
to  maker  upon  demand.— Chelsea  Exch.  Bank  v. 
Warner,  419. 

VIU.  ACTIONS. 

<$=^5I(I)  (N.Y.Sttp.)  That  biU  of  complaint 
had  been  filed  against  certificate  of  deposit  was 
no  excuse  for  refusal  of  payment. — ^Dickson  v. 
Merchants'  &  Farmers'  Bank  of  AUceville, 
Ala,,  320. 

«s»489(3)  (N.Y.8up.)  Where  note  not  alleged 
negotiated  in  bad  faith,  agreement  between 
maker  and  negotiator  immateriaL-^-Chelsea 
Exch.  Bank  v.  Warner,  419. 

BROKERS. 

in.  DUTIES   AND   LIABII^ITIES  TO  * 
PRINCIPAL. 

^=:»35  (N.Y.Sup.)  Conversion  Tield  to  lie  with- 
out demand  or  notice  of  disaffirmance,  on 
wrongful  transfer  of  stock  delivered  to  broker 
by  infant.— Casey  v.  Kastel,  848. 

Those  aiding  in  transfer  and  sale  of  stock  de- 
livered to  broker  by  infant  held  liable.— Id. 

IV.   COMPENSATION  AND   LIEN. 

^=»54  (N.Y.Snp.)  To  recover  commission,  bro- 
ker must  show  that  purchaser  found  was  ready, 
able,  and  willing.— Rosenblatt  v.  Bergen,  276. 
Purchaser  held  not  able  to  carry  out  agree- 
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ment  to  purchase  property,  so  as  to  entitle 
broker  to  commission.— Id, 

Owner  held  not  liable  for  commission  on  ac- 
cepting a  corporation  as  purchaser,  in  absence 
of  a  showing  of  knowledge  of  financial  inability 
to  carry  out  contract— Id. 
^=s>67(2)  (N.Y.Sap.)  May  receive  commissions 
from  both  parties  with  knowledge  thereof.— 
Juell  V.  Export  S.  S.  Corporation,  98. 

V.  ACTIONS  FOR  COMPENSATION. 

^:=>85(I0)  (N.Y.Ssp.)  Customary  commission 
no  evidence  of  actual  value  of  services.— B.  A. 
Strout  Farm  Agency  v.  De  Forest,  101. 

VI.    RIGHTS,  POWERS,  AND  LIABILITIB9 
AS   TO   THIRD  PERSONS. 

«E=>IOO  (N.Y.Sttp.)  Owner  who  leaves  Becari- 
ties  with  broker  takes  chance  of  losing  them, 
if  latter  hypothecates  them  with  pledgee,  who 
takes  them  in  good  faith.— Asylum  of  St.  "^nn- 
cent  de  Paul  v.  McOnire,  4& 

Where  stockbrokers  pledged  securities  be- 
longing to  others,  some  of  which  were  sold  by 
pledgee,  owners  of  sold  securities  had  no  rights 
in  unsold  securities.— Id. 

CANALS. 

I.  ESTABLISHMENT,  CONSTRUCTION,  AND 
MAINTENANCE. 

^s>l5  (N.Y.Sup.)  Contract  with  state  depend- 
ing on  statute  subject  to  terms  of  statute  and 
contract.— Ferguson  Contracting  Co.  v.  State, 
901. 

Alteration  of  contract  held  within  terms 
thereof;   Vnecessary  changes.**— Id. 

Refusal  to  perform,  on  ground  that  comj^en- 
sation  named  in  order  providing  for  alterations 
was  inadequate,  held  a  breach  of  contract — Id. 

Breach  of  contract  by  party  Iteld  to  prevent 
recovery  for  breach  thereof  by  the  other  party. 
—Id. 

Allowance  of  a  percentage  of  amount  to  a 
contractor  which  had  been  retained  held  prop- 
er.- Id. 

Time  for  completion  of  contract  held  not  to 
have  expired,  when  order  for  alteration  was 
made.— Id. 

^=:>20  (N.Y.Sup.)  Sale  of  unused  part  of  Krie 
Canal  not  forbidden  by  Constitution.— Bjbbee 
V.  Lyons,  568. 

^=s>22  (N.Y.Sup.)  Abandonment  of  unused  spur 
of  Erie  Canal  authorised  by  Constitution.— 
Kibbee  v.  Lyon^,  568. 

CANCELLATION  OF  INSTRUMENTS. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

«=»28  (N.Y.Sttii)  Cancellation  in  equity  re- 
fused, where  tne  parties  were  wrongdoers  in 
executing  the  instrument.— Cushing  v.  Hughes, 
200. 

CARRIERS. 

I.  CONTROL  AND   REGUI^ATION  OF 
COMMON    CARRIERS. 

(A)  In  Genezml. 

^=s>8  (N.Y.Sup.)  Grant  of  certificate  of  per- 
mission to  operate  a  bus  line  to  party  who  had 
no  power  to  receive  it  held  invalid-— New  York, 
O.  &  W.  By.  CJo.  V.  Griffin,  112. 
^=s>8  (N.Y.Sup.)  Operation  of  crosstown  bns 
without  a  certificate  of  convenience  and  neces- 
sity, and  without  permit,  held  not  justified  by 
"emergency."— Belt  Line  By.  Corporation  v. 
CJity  of  New  York,^  203. 

^s»l2(5)  (N.Y.8up.)  In  fixing  rates,  valuation 
of  street  railroad  at  pre-war  cost,  less  depre- 
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ciations,  held  improper  basis  for  valuation. — 
People  ex  rel.  New  York  State  Rys.  v.  Public 
Service  Commission,  174. 

In  fixing  rates,  valuation  not  controlled  by 
artificial  rates,  and  a  reasonable  judgment  bas- 
ed  on  consideration  of  all  relevant  facts.— Id. 

In  valuing  street  railroad  for  fixing  rates  held 
improper  to  exclude  certain  overhead  expenses. 
—Id. 

(B)  Interstate    and    laternntlonia    Trans- 
portation. 

^=»32(l)  (N.Y.8np.)  Carrier  is  answerable 
for  own  and  agent's  acts  in  enforcement  of  tar- 
iff schedules,  and  must  see  that  rebate  is  paid 
and  no  discrimination  practiced  by  them.— 
Spencer,  KeUogg  &  Sons  v.  Delaware,  L.  &  W. 
R.  Co.,  69. 

Where  charges  for  handling  grain  made  by 
rebating  elevator  company  were  collected  by 
carrier,  it  could  not  retain  them,  and  payment 
thereof  to  the  company  on  a  judgment  would 
not  make  the  carrier  liable.—Id. 

IV.  OARRIAGS   OF  PASSESNOBRS. 
(B)  Fares*  Tickets,  and  Special  Contracts. 

€=»26l  (N.Y.Co.Ct.)  That  no  8i|;ned  receipt  or 
statement  was  executed  concemmg  ticket  pre- 
sented for  redemption  held  no  defense,  in  suit 
to  recover  amount  paid,  unless  requested.— 
Thompson  v.  New  York  Cent  R.  Co.,  954. 

Refusal  to  sign  receipt  or  statement  regard- 
ing unused  ticket  held  not  to  justify  refusal  to 
redeem. — Id. 

(D)  Personal  Injuries. 

«s>286(4)  (N.Y.Sup.)  Carrier  held  not  liable 
for  injuries  to  passenger,  whose  hand  was  cut 
or  squeezed  by  rough  piece  of  metal  on  arms 
of  turnstile  gate,  when  he  was  jostled  by  crowd. 
— Chakofsky  v.  Interborough  Rapid  T?ransit 
,Co.,  79. 

CHAMPERTY  AND  MAINTENANCE. 

^=>5(3)  (N.Y.Sup.)  Agreement  to  advance 
costs  and  expenses  of  litigation  held  champer- 
tous.— In  re  Tunnidiff,  449. 

CHANCERY.         ^ 

See  Equity. 

CHATTEL  MORTGAGES. 

III.  CONSTRUCTION  AND  OPERATION. 
(D)  lilen  and  Priority. 

^=:>I40  (N.Y.Sup.)  Purchaser  under  mortgage 
of  conditional  vendee  must  pay  balance  of  pur- 
chase price  due  vendor  to  obtain  absolute  title. 
— ^American  Soda  Fountain  Co.  v.  Najarian, 
655. 

IX.  FORE3CL.OSURIB. 

^=»292(l)  (N.Y.$up.)  Mortgagor's  efforts  to 
care  for  property  Md  immaterial  on  issue  of 
insecurity.— In  re  Nuccio's  Will,  593. 

Burden  of  proving  mortgagee's  bad  faith  in 
selling  property  is  on  mortgagors.— Id. 

Finding  that  mortgagee  had  no  occasion  to 
deem  security  unsafe  held  against  weight  of 

evidence.— Id.       

CHILDREN. 

See  Infants;  Parent  and  Child. 

CHURCHES* 

See  Religious  Societies. 

CITIES. 

See  Municipal  Corporations. 


CIVIL  RIGHTS. 

See  Constitutional  Law,  «=»84r-90. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  «s»28O-240. 

CLERKS  OF  COURTS. 

^=967  (N.Y.Sttp.)  Case  on  calendar  at  passage 
of  statute  entitled  to  remain.— Leveque  v.  Pel- 
da,  74. 

COMMERCE. 

I.  POWBR   TO    RBGULATB    IN    GBNKRAIi. 

€=s>IO  (N.Y.Sup.)  States  may  legislate  as  to 
interstate  commerce  to  limited  degree,  where 
no  controlling  enactment  by  Congress.- Rivara 
V.  Jaimes  Stewart  &  Co.,  841. 

II.   SUBJECTS   OF  RBOVIiATION. 

^zs>77{7)  (N.Y.Sap.)  Cars  which  had  been 
shipped  from  anotner  state  and  left  on  siding 
for  consignee  though  not  "interstate  com- 
merce," were  within  the  Safety  Appliance  Act. 
—Camp  V.  Pennsylvania  R.  Co.,  90. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONERS.. 

See  Public  Service  Commissions. 

COMPOSITIONS  WITH   CREDITORS. 

<&=929(l)  (N.Y.Sap.)  FaUnre  to  disclose  ex- 
istence of  corporation's  note  at  time  composi- 
tion agreement  was  entered  into  held  to  bar 
action  against  corporation  for  amount  of  note 
paid  by  indorser.- Keiss  v.  Velleman  &  Co.,  121. 

COMPROMISB  AND  SETTLEMENT. 

See    Accord    and    Satisfaction;     Compositions 
with  Creditors. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  ^=9452-480. 

CONSPIRACY. 

I.  CIVIL.  lilABILITT* 
(B)   Actions. 

^=:»I8  (N.Y.Sap.)  Complaint  for  fraudulent 
conspiracy  to  exclude  from  joint  enterprise  held 
not  defective  for  failure  to  allege  plaintiff's 
ability  to  perform  entire  conttact.— Moore  v. 
Bonbright  &  Co.,  854. 

Complaint  alleging  fraudulent  conspiracy  to 
exclude  from  joint  adventure  held  not  defective 
for  failure  to  allege  that  defendant  wrongfully 
induced  cocontractor  to  break  agreement— Id. 

Complaint  charging  fraudulent  conspiracy 
held  sufficient  as  against  objection  that  it  plead- 
ed no  joint  enterprise  or  relation  of  trust.-^Id. 

CONSTITUTIONAL  LAW. 

Enactment  of  statutes,  see  Statutes,  ^=>35%. 

For  validity  of  statutes  relating  to  particular 

subjects,  see  also  the  various  specific  topics. 

II.  CONSTRVCTIOTV,  OPERATION,  AND  BN- 
FOROEMBNT   OF   CONSTITUTIONAIi 

PROVISIONS. 

^=>48  (N.Y.Sup.)  Statute  reconciled  with  Con- 
stitution, where  possible.— Adams  v.  Flanagan, 
182. 
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^:=>4^  (N.Y.Sup.)  Legislative  acts  should  be 
upheld,  unless  substantial  departure  from  or- 
ganic law.—People  ex  rel.  Ogden  v.  McGowan, 

€=»48  (N.Y.Sup.)  Statute  will  be  upheld  as 
constitutional,  if  possible. — People  v.  American 
Socialist  Soc,  80t 

Statute  should  be  given  a  constitutional  con- 
struction, if  susceptible  of  both  a  constitutional 
and  ah  unconstitutional  construction.~Id. 

III.,  DISTRIBUTION    OF    GOVERNMENTAL 
POWERS   AND   FUNCTIONS. 

(A.)    lieflrislatlTe    Po-fvers    and    Delesratlon 
Thereof. 

<©=»63(2)  (N,Y.Sup.)  Legislature  may  author- 
ize adoption  of  general  zoning  ordinances  in  cit- 
ies.—City  of  Utica  V.  Hanna,  225. 
«©=»63(2)  (N.Y.Sup.)  Daylight  Saving  Act  not 
delegation  of  legislative  power.— Briegel  v.  Day, 
295. 

IV.   POLICE   POi;irER  IN   GENERAL. 

^=s»8l  (N.Y.Sup.)  Legislature  may  enact  laws 
to  prevent  teaching  of  doctrines  advocating  de- 
struction of  stale  by  force.— People  v.  Ameri- 
can Socialist  Soc.  SOI. 

Any  business  or  a  public  nature  may  be  reg- 
ulated by  the  Legislature  under  its  police  pow- 
er.—Id. 

V.   PERSONAL   CIVIL   AND   POLITICAL 
RIGHTS. 

^s;>34  (N.Y.Sup.)  State  will  not  interfere  with, 
nor  assist,  eoucation  in  sectarian  schools,— 
Smith  V.  Donahue,  715. 

^=s>90  (N.Y.Sup.)  Right  to  publish  one's  "sen- 
timents" is  most  essential  thing  privileged  by 
Constitution.— Path6  Exch.  v.  Cobb,  661. 

Motion  picture  news  reel  is  not  a  part  of  the 
"press."- Id. 

VII.   OBLIGATION    OF   CONTRACTS. 

(C)  OontractB  of  Indlvldttals  and  Private 
Corporations. 

Css>l54(2)  (N.Y.Sup.)  Public  Service  Commis- 
sion's order  fixing  gas  rates  held  applicable  to 
individual,  with  which  gas  company  had  con- 
tract entered  into  prior  to  grant  given  Public 
Service  Commission  to  fix  rates. — Clute  v.  Nas- 
sau &  Suffolk  Lighting  Co.,  84. 

X.   EaVAL   PROTECTION   OF  LA'WS. 

^=s>230(3)  (N.Y.Sup.)  Statute  requiring  li- 
cense for  operation  of  schools  held  not  to  deny 
applicants  the  equal  protection  of  the  law. — 
People  V.  American  Socialist  Soc,  801. 
€=»240(O  (N.Y.Sup.)  Requiring  motion  pic- 
ture news  reels  to  be  censored  is  not  a  denial 
of  equal  protection  of  laws.— Path6  Exch.  v. 
Cobb,  661. 

XI.   DUE   PROCESS   OF   LAIV. 

<d=;:>277(l)  (N.Y.Sup.)  Right  to  redeem  from 
mortgage  held  "property,"  within  meaning  of 
Constitution. — Mooney  v.  Miller,  437. 
^X::>287  (N'.Y.Sup.)  Statute  requiring  license 
for  operation  of  schools,  classes,  etc.,  field  not 
to  deprive  persons  of  liberty  and  property  with- 
out due  process  of  law. — People  v.  American 
Socialist  Soc,  801. 

(S=:»296(l)  (N.Y.Sup.)  Act  regulating  motion 
pictures  is  not  a  deprivation  of  property  w^ith- 
out  due  process  of  law. — ^Path6  Exch.  v.  Cobb, 
661. 

<g=>298(7)  (N.Y.Sup.)  Act  fixing  rate  to  be 
charged  for  gas  held  confiscatory  and  unconsti- 

(6) 


tutional.— Kings  County  Lighting  Co.  t.  New- 
ton.. 147. 

C=^308  (N.Y.Sup.)  Amendment  as  respects 
retroactive  limitation  as  to  right  to  redeem 
against  mortgagee  in  possession,  held  unconsti- 
tutional.—-Mooney  V.  Miller,  437. 

CONTRACTS.  ' 

See  Bills  and  Notes;  Champerty  and  Mainte- 
nance; Compositions  with  Creditors:  Cov- 
enants; Frauds,  Statute  of;  Sales;  Specific 
Performance;    Vendor  and  Purchaser. 

I.  REQUISITES   Al^D  VAI.IDITT. 
(E)    Validity  of  Assent. 

<®=:>95(5)  (N.Y.Sup.}  Mortgage  to  daughter's 
defrauded  fianc^  held  void  for  dure8S.-^-Cii8h- 
ing  V.  Hughes,  200. 

(F)   Lesrallty   of  Object   and   of   Consld* 
eratlon. 

(©=>I28(2)  (N.Y.SUP.)  Mortgage  to  daughter's 
defrauded  fiance  held  void  for  duress,  and  as  be* 
ing  agreement  to  stifle  prosecution.— Cushing  v. 
Hughes,  200. 

II.   CONSTRCCTIOlf   AND   OPERATION!. 
(A)  €reneral  Rules  of  Constmetlon. 

<©=5>I47(2)  (N.Y.Sup.)  Construed  according  to 
intention  of  parties.— Cromwell  v.  American  Bi- 
ble Society,  217. 

(C)  Snbject-Matter. 

€==»I90  (N.Y.Sup.)  Disclosure  of  possibility  of 
increasing  profits  by  increasing  price  of  com- 
modity to  retaUers  not  "valuable  informatxon." 
— Soule  V.  Bon  Ami  Co.,  574. 

CF)  Compensation. 
<S=»234  (N.Y.Sup.)  Agreement  for  deduction 
of  damages  caused  by  delay  held  to  include  loss 
of  rent  under  lease  of  which  contractor  had  no 
knowledge.— Panzieri-Hogan  Co.  v.  Bender, 
649. 

III.  MODIFICATION   AND  MBROBR. 

<@=:&238(2)^  (N.Y.Sup.)  When  not  required  to 
be  written,  may  be  modified  by  parol.^-Jaell  t. 
Export  S.  S.  Corporation,  98.  , 

IV.   RESCISSION   AND   ABANDONMENT. 

<@=:>250  (N.Y.Sup.)  Bank  held  to  have  exercis- 
ed option  to  cancel  contract  with  debtor.— Mis- 
sir  v.  American  Oriental  Ice  Mfg.  Co.,  191. 

V.  PERFORMANCE  OR  BREACS. 

<S=s>280(l)   (N.Y.Supi)  Contract  by  seller  of  a 

business  to  obtain  landlord's  consent  to  change 

of  lease   held  performed.— Cohn  v.  Arnheiter, 

100. 

<@==>292y2  ^  New,  vol.  I2A  Key-No.  Series 

(N.Y.Sup.)  Before  order  for  arbitration 
issue  of  agreement  to  be  submitted  on  demand 
to  jury.— In  re  H.  F.  Gi^sham  &  Co.,  106. 
€==^300(3)  (N.Y.Sup.)  Plaintiff,  demanding 
performance  as  to  time,  must  perform  his  ob- 
ligations under  contract,  and  make  completion 
possible.— Walter  D.  Watson  &  Co.  v.  Graves 
Elovator  Co.,  525. 

<S==>30I  (N.Y.Ct.Cl.)  Owner  held  liable  to  con- 
tractor for  causing  delay  in  completing  con- 
tract within  time  set. — ^Bcskin  v.  State,  9ol. 
<g=>304(2)  (N.Y.Sup.)  Increase  made  in  prices 
not  necessarily  an  adoption  of  advice  to  make 
increase,  imparted  for  consideration. — Soule  v. 
1  Bon  Ami  Co.,  574. 
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^=»3I6(6)  (N.Y.SDP.)  Party  keeping  contract 
alive  after  breacli  must  perform  in  all  essential 
respects  to  recover.— Ferguson  Contracting  Co. 
r.   State,  901. 

VI.  ACTIONS  FOR   BRBACH. 

^=s>346(ll)  (N.Y.Sip.)  Complaint  for  mini- 
mnm  royalties  dismissed  for  failure  to  allege 
and  prove  waiver  of  breach.— Reilly  v.  Water- 
son,  Berlin  &  Snyder  Co.,  633. 

CONVERSION, 

<8s>l5(2)  (N.Y.)  Pirection  in  will  to  seU  and 
divide  proceeds  works  conversion. — In  re 
Evans*  Will,  234  N.  Y.  42, 136  ^.  B.  233. 

CORPORATIONS. 

See  Banks  and  Banking;    Carriers;   Electrid- 
6as;    Municipal    Corporations;     Public 


Service     Commissions;      Railroads; 
Railroads. 


Street 


IT.  CAPITAL,     STOCK,     AHD     DlVIDlfiNDS. 
(C)  iBBue  of  Oertlflcates. 

^=999(1)   (N.Y.Sop.)  Issue  of  preferred  stock 
vnthout  consideration  does  not  afitect  assets. — 
Frank  Gilbert  Paper  Co.  v.  Prankard,  638. 
«8»II0  (N.Y.SBP.)    Wrongful    cancellation    of 
stock  certificate  conversion.— Casey  y.  Kastel, 

514A 

T.  BISMBBRS   AND   STOCKHOLDBRS. 

(C)  Snlnar  or  Defendtnir  on  Belimlf  of  Cor« 
porstlon. 

^=9204  (N.Y.Sap.)  Personal  action  malntaina* 
ble  by  owner  of  majority  of  stock  fraudulently 
induced  to  vote  for  resolution  of  bankruptcy.— 
Page  V.  Clark,  529. 

-VI.  OFFICERS   AND   AGBNT8. 

(A)  Blectlon  or  Appolntmeat,  dvallflfim- 

tlon.  ai&d  Tenure. 

^==>284  (N.Y.Sup.)  By-law  providing  for  elec- 
tion of  treasurer  by  stockholders  ^cld  invalid. — 
Bechtold  v.  Stillwagon,  66. 
^=9294  (N.Y .Sup.)  Power  to  remove  treasur- 
er lodged  in  directors.— Bechtold  v.  Stillwagon, 
66. 

(C)  Rifrbts,  flvtles,   and   lilablUtles   a»  to 
Corporation  and  Its  Members. 

^s>308(ll)  (N.Y.Sup.)  Failure  of  department 
manager  to  establish  right  to  accounting  against 
a  corporation  held  to  amount  to  a  failure  to 
establish  right  of  accounting  against'  chief 
stockholder.— Kleinbaum  v.  Miller,  821. 
<6=3>3I7(6)  (N.Y.SUP.)  Corporation  cannot  ob- 
ject to  part  unproportional  preferred  stock  is- 
sue.—Frank  Gilbert  Paper  Co.  v.  Prankard^ 
6.38. 

Injured  creditors  entitled  to  object  to  unpro- 
portional preferred  stock  issue.— Id. 
^=:»3I9(6)  (N.Y.Sup.)  Allegations  held  not  to 
sufficiently  charge  conspiracy  to  pay  unearned 
dividends.— Frank  Gilbert  Paper  Co.  v.  Prank- 
ard, 638. 

<D>  Liability  for  Corporate  Debts  and 
Acts. 

^=5>347  (N.Y .Sup.)  Creditor  may  sue  directors, 
without  nrst  obtaining  judgment  against  corpo- 
ration, if  it  is  impossible  to  obtain  such  judg- 
ment.—Sherill  Hardwood  Lumber  Co.  v.  New 
York  Bottle  Box  Co.,  22. 

Creditor  may  sue  directors  without  obtaining 
judgment  against  cori)oration,  where  corporate 
assets  have  all  been  disposed  of.— Id, 


Til.  corporate:  powbsrs  and 

LIABIIilTIfiS. 

(A)    Bxtent    and    Bxerolse    of    Pofvers    In 
General. 

<8=»370(l)  (N.Y,Sap.)  Corporation  cannot  be 
member  of  membership  corporation. — DoU  & 
Stnffed  Toy  Mfrs'.  Ass'u  v.  Ideal  Novelty  & 
Toy  Co.,  71. 

<^=>375  (N.Y.Sup.)  Sale  of  stock  corporation 
could  not  be  made  to  individuals  or  by  compa- 
ny's officers  to  another  corporation,  except  as 
statute  specifies.— Wegman  v.  Levinson  Shoe 
Mfg.  Co.,  535. 

(D)  Contracts  and  Indebtedness. 

^=»459  (N.Y.Sup.)  Lease  of  property  by  cor- 
poration held  not  to  entitle  minority  stockhold- 
ers to  compel  payment  of  value  of  stock  to 
them  by  corporation.— In  re  EInaisch,  323. 

VIII.  INSOLVENCY   AND  RBCEIVKRS. 

^=»544(2)  (N.Y.Sup.)  Assets  of  corporation 
are  trust  fund  for  payment  of  debts.— Sherill 
Hardwood  Lumber  Co.  v.  New  York  Bottle  Box 
Co.,  22. 

XI.  DlSSOIiVTION    AND    FORFUITURB    OF 
FRANCHISE. 

<6s»6l7(5)  (N.Y.Sup.)  Directors  properly  per- 
mitted to  be  brought  in  as  parties  defendant  on 
dissolution  of  corporation.— Sherill  Hardwood 
Lumber  Co.  v.  New  York  Bottle  Box  Co.,  22. 

COSTS. 

I.  NATURE.    OROflNDS.    AND    EXTENT    OF 
RIGHT   IN   GENERAIi. 

<g=s>42(l)  (N.Y.Sap.)  Notice  for  admissioBS  of 
fact  may  be  made  m  action  commenced  prior  to 
taking  eflPect  of  Civil  Practice  Act.— Koppel  In* 
dustrial  Car  &  Equipment  Co  v.  Portalis  & 
Co.,  24. 

Motion  for  admissions  of  fact  may  be  made 
without  first  obtaining  leave  of  court. — Id. 

Scope  of  i]!iotion  for  admissions  of  fact  stat- 
ed.—Id. 

v.   AMOUNT*  RATE»  AND  ITEMS. 

i9B9l64(2)  (N.Y.Sup.)  Statutory  allowance  not 
permissible  in  judgment  creditor's  action;  ''ac- 
tion to  compel  determination  of  claim  to  real 
property."— Carr  v.  Stackhonse,  64. 
^soi89  (N.Y .Sup.)  Fees  lor  stenographer's 
minutes  ordered  by  court  may  not  be  taxed  to 
parties.— Carr  v.  Stackhouse,  54. 

VI.  TAXATION. 

^=»2I4  (N.Y.Sup.)  Right  to  move  to  review 
taxation  not  waived  by  service  of  notice  of  ap- 
peal.—Carr  V.  Stackhouse,  54. 

VII.    ON    APPEAIi    OR    ERROR,    AND    ON 
NBTT  TRIAl.  OR  MOTION  THEREFOR. 

«=»243  (N.Y.Co.Ct.)  Appellate  court,  revers- 
ing judgment  and  ordering  new  trial,  may  di- 
rect costs  and  disbursements  to  abide  event.— 
Tickner  v.  Mesel,  234. 

COUNTIES. 

III.  PROPERTY,     CONTRACTS,    AND     lilA- 
BILITIES. 

(H)  Contrscta. 

<g=Dlll(l)  (N.Y.Sup.)  Have  statutory,  but  not 
general  powers  to  contract.— New  Paltz,  II.  & 
P.  Traction  Co.  v.  Ulster  County,  1323. 
(g=s»li4  (N.Y .Sup.)  Ofiicers  have  no  authority 
to  contract  to  give  traction  comimny  rights  to 
land  to  which  tracks  in  liighway  were  removed. 

(7) 
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—New  Paltz,  H.  &  P.  Traction  Co.  ▼.  Ulster 
County,  623. 

(D)  Torta* 

<S=»I46  (N.Y.Sup.)  Trespass  by  contractor  in 
relocating  traction  company's  tracks  does  not 
impose  liability  on  state,  county,  or  town.— 
New  Palta,  H.  &  P.  Traction  Co.  v.  Ulster 
County,  623. 

IV.  FISCAL.  MANAGBMBNT,  PUBLIC  DEBT, 

SBCURITIE2S»  AND  TAXATION. 

«=»l53'/2  (N.Y.Sup.)  County  or  town  officers 
cannot  create  liability  to  traction  company  for 
removal  of  tracks.— New  Palta,  H.  &  P.  Trac- 
tion Co.  V.  Ulster  County.  623. 

COURTS. 

See   Clerks    of   Courts;    Deposits   in   Court; 
Judges;   Justices  of  the  Peace;    Prohibition. 

I.   HATURB,   EXTENT,   AND   EXERCISE   OF 
JURISDICTION   IN   GENERAL. 

<8=»I2(2)  (N.Y.Sup.)  New  York  courts  have 
no  jurisdiction  to  compel  nonresident  foreifcn 
trustee  und«r  foreign  will  to  execute  a  trust 
for  the  benefit  of  a  person  not  named  in  the 
trust-creating  instrument. — Bverhart  v.  Provi- 
dent I/ifc  &  Trust  Co.  of  Philadelphia.  388. 
^s»25  (N.Y.Sup.)  Jurisdiction  cannot  be  con- 
ferred by  consent.— Knill  v.  Knill.  398. 
^=»39  (N.Y.Sup.)  Erroneous  description  of  de- 
fendants disregarded,  in  determining  motion  to 
dismiss  for  want  of  jurisdiction  of  defendants. 
— Everhart  ▼.  Provident 'Life  &  Trust  Co.  of 
Philadelphia,  388. 

II.  ESTABLISHMENT,    ORGANIZATION, 
AND   PROCEDURE  IN  GENERAL. 

(A)  Creation  and  Constltntlon,  and  Court 

Officers. 

^=957(2)  (N.Y.Sup.)  Presiding  justice  empow- 
ered to  certify  amount  to  be  paid  for  minutes 
ordered  by  him.— People  ex  rel.  Cantor  y.  Craig, 
100. 

(D)  Rules  of  Decision,  AdJvdlcatlona> 
Opinions »  and  Records. 

^=s>97(l)  (N.Y.Sup.)  Supreme  (3<>urt  decision 
on  federal  question  followed.— Kings  County 
Lighting  Co.  v.  Newton,  147. 
^=s>ll4  (N.Y.Sup.)  When  court  is  authorized 
to  order  the  filing  of  a  paper  nunc  pro  tunc— 
In  re  Takel.  855. 

IT.    COURTS    OF    LIMITED    OR    INFERIOR 
JURISDICTION. 

<d=»l89(l4)  (N.Y.Sup.)  Setting  aside  judgment 
prerequisite  to  new  trial  in  Municipal  Court.— 
Johnson  v.  Heidenfelder,  73. 
«=s>l89(l5)  (N.Y^up.)  Municipal  Court  not 
authorized  to  grant  new  trial  on  motion  to  set 
aside  order  of  arrest—Johnson  v.  heidenfeld- 
er, 73. 

V.  COURTS    or    PROBATE   JURISDICTION. 

<S=:>200i/4  (N.Y.Sur.)  Surrogate  held  to  have 
power  to  decree  repayment  to  executor  of  cer- 
tain sums  by  residuary  legatees.— In  re  Wie- 
mann's  Estate,  957. 

VIII.   CONCURRENT  AND  CONFLICTINa 
JURISDICTION,  AND   COMITY. 

(B)  State  Courts  and  United  States  Courts. 

«=»489(3)  (N.Y^up.)  Federal  courts  hare  ex- 
clusive jurisd:ction  oi  actions  for  infringement 
of  patent.— Birdsall  v.  American  Sales  Book 
Co.,  91. 


COVENANTS. 

I.  REQUISITES   AND  VAX<IDITT. 
(B)  In&plied  CoTenants. 

<&s>20  (N.Y.Sup.)  Conduct  of  owner  of  land 
held  to  establish  a  restriction  aa  to  building 
on  his  land.— Nissen  v.  McCafferty,  549. 

II.  CONSTRUCTION  AND   OPERATION. 
(A)  CoTonnnts  fa  General. 

to2r  (N.Y.Sup.)  Rule  as  to  strict  construc- 
tion obtains  only  when  construction  is  doubtful. 
—Cromwell  t.  American  Bible  Society,  217. 

.(C)  CoTenants  as  to  Use  of  Real  Property. 

€=»49  (N.Y.Sttp.)  Restrictions  In  deed  should 
be  limited,  where  language  is  ambiguous. — Cook 
V.  Miirlin.  793. 

Parties*  intention  in  restrfctire  eoTenants 
should  be  carried  out,  if  possible.— Id. 

Acceptance  of  deeds  with  maps  showing  con- 
templated driveway  across  adjoining  lots  on 
record  held  a  practical  construction  of  restric- 
tive covenants  as  permitting  such  driveway. 
■ — Id. 

^51(2)  (N.Y.S«p.)  Injunction  pendente  lite 
denied  to  enforce  restrictive  covenant  for  gran- 
tor's benefit,  where  no  special  injury  shown  to 
be  threatened.— Brighton  by  the  Sea  y.  RivkiiL 

€=»5I(2)  (N.Y.Sup.)  Restrictive  covenant  JteW 
applicable  to  use  of  building,  as  well  as  to  con- 
struction thereof.— Cromwell  v.  American  Bible 
Society,  217. 

e=»5l(2)  (N.Y.Sup.)  Contention  that  common 
grantor  could  deed  defendant  land  .without 
building  restrictions  held  untenable;  "altera- 
tion;" "modification;"  "substitution."— Kemp- 
ner  v.  Simon.  333. 

^=s>5l(3)  (N.Y.Sup.)  Apartment  house  maybe 
erected  where  building  restrictions  modified  to 
permit  erection  of  any  kind  Ot  semidetached 
house.— Blank  t.  Evens,  709. 

(D)  CoTonants    Rnnnlnflr    ivltli    tlie    I<aad. 

^=s>73  (N.Y.Sup.)  Modification  by  agreement 
of  restnctiona  on  lota  held  to  permit  construc- 
tion of  driveway.— Cook  y.  Murlin,  793w 

IT.  ACTIONS  FOR  BR|BACH. 

^=^122  (N.Y.Sup.)  Evidence  held  sufficient  to 
support  a  finding  that  purchasers  had  notice 
of  a  building  restriction  oi^  property.— Nissen 
V.  McCafferty,  549. 

CRIMINAL  LAW. 

See   Homicide:    Indictment   and   Information; 
Obscenity;    Rape,  ^=»52-54;   Robbery. 

I.  NATVRR     AND     ELEMENTS     OP     C^RIIIE 
AND  DBFRNSKS  IN   QENERAIj. 

^=»42  (N.Y.Sup.)  Immunity  given  by  statute 
must  be  broad  as  constitutional  privilege  of 
which  witness  deprived.— People  v.  Bu&lo 
Gravel  Corporation,  940. 

Immunity  against  testimony  given  under  com- 
pulsion must  be  against  prosecution. — Id. 

Immunity  from  prosecution  of  witnesses  tes- 
tifying under  compulsion  not  available  to  cor- 
poration.—Id. 

Immunity  from  testifying  not  claimed  by  cor* 
poration  officer,  so  as  to  excuse  him  from  pro- 
ducing corporation's  books.— Id. 

Not  necessary  for  witness  to  assert  constitu- 
tional privilege  to  have  benefit  of  iaununity 
statute.— Id. 

To  give  witness  immunity,  testimony  must  be 
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pertinent  and  "concerning  the  matter"  charged 
—Id. 

Failure  to  administer  oath  to  witness-  com- 
manded to  appear  and  testify  under  immunity 
considered  as  waiver  of  oath  by  examining 
party.— Id. 

VIII.  PRBIilHIHART  COBIPLAUfT,  AFFI- 
DAVIT, WARRANT,  BXAMIlf  ATION, 
COMMITMBNT,  AND  SUMMART 
TRIAL. 

^=»206  (N.YjSp.^aM.)  Appeal  pending  in 
Court  of  General  Sessions  at  passage  of  act 
conferring  appellate  jurisdiction  on  another 
court  may  be  prosecuted  to  final  determination 
in  Court  of  General  Sessions.— People  v.  Mitt- 
ler,  956. 

X.  KVIDENCR. 
(Vy   Admlssloaa,  Declarations,  and   Hear- 

sar* 
<&=»407(2)    (N.Y.8up.)    Saence    of    defendant, 
when  accused"  by  wife,  held  not  competent  as 
admission.— People  y.  Countryman,  728. 

(^)  TestlmoBT  of  Aeoompllces  and  Code- 
feadante. 

^s>507(9)  (N.Y.Gaii.S66S.)  AfBant  not  an  ac- 
complice of  defendant  charged  with  haying  pro- 
cured him  to  sign  false  affidavit,  unless  he  sign- 
ed with  knowledge  of  its  contents.— People  v. 
Barber,  239. 

Xn.  TRIAIi. 

(O)  Necessity,  ReanUlteH,'and  Snfllcleney 
oi  Instructions. 

^=s»778(5)  {N.Y.Sup.)  Instruction  placing  bur- 
den of  proof  on  defendant  to  establish  plea  of 
self-defense  held  erroneous.— People  v.  Stem, 
348. 

^=»808  (N.Y,Sup.)  Charge  in  language  of  judi- 
cal opinion  disapproved.— People  v.  Stern,  848. 

XV.  APPBAL  AND  ERROR,  AND  CER- 
TIORARI. 

(G)   Review. 

^S9 1 1 44  (3)  (N.Y.8up.)  Indictment  presumed 
to  be  based  on  sufficient  evidence.— People  v. 
Buffalo  Gravel  Corporation,  940. 
<g=»l  172(2)  (N.Y.Sup.)  Juror's  remark  ^eZdto 
show  instruction  as  to  false  testimony  was 
prejudicial.— People  v.  Countryman,  728. 

DAMAGES. 

m.   GROUNDS  AND  SUBJECTS  OF  COM- 
PENSATORY DAMAGES. 

<A>  Direct     or     Remote,     Contlnflrent,     or 
Prospective  Oonseauenees   or   Liosses. 

^=s>45  (N.Y.8ip.)  Money  given  as  considera- 
tion for  promise  may  be  recovered  on  breach 
thereof  but  not  travel  expenses  in  prosecuting 
claim.— Cushing  v.  Hughes,  200. 

IV.  lil^UIDATED  DAMAGES   AND  PEN- 
ALTIES. 

^=:>85  (N.Y.Sup.)  Liquidated  damages  held  not 
to  apply  to  abandoned  performance  of  buOding 
contract— Village  of  Canton  v.  Globe  Indem^ 
nity  Co.,  445. 

VIII.  PLEADING,   EVIDENCE,  AND  ASSESS- 
MENT. 

(B)    Evidence. 

^=3>I75  (N.Y.Sop.)  Rental  value  of  building 
cannot  be  ascertained  from  lease  covering  it 
and  another  building.— Walter  D.  Watson  & 
Co.  v.  Graves  Elevator  Co.,  525. 


iO)  Prooeedlaffs  for  Assessanemt. 

<8s»206(5)  (N.Y.SUP.)  Results  of  physical  ex- 
amination  of  plaintiff  not  to  be  filed  or  com- 
municated to  plaintiff.— Kelman  t.  Union  Ry. 
Co.  of  New  York  City,  313. 

DEATH. 

n.  ACTIONS  FOR  CAUSING  DEATH. 
(A)  Rlflrbt  of  Aetlon  and  Defeases. 

C»ll   (N.Y.SHP.)  Statute  gives  new  cause  of 
action.— Griffin  v.  Bles,  654. 
^=»I4(I)  (N.Y.Sap.)  Misrepresentations  induc- 
ing   consent    to    fatal    operation    constitute 
"wrongfql  act."— Griffin  v.  Bles,  654. 

Fatal  operation  performed  under  consent  to 
a  simpler  one  actionable  as  "wrongful  act  re- 
sulting in  death.**— Id. 

Wrongful  act  need  not  be  negligent— Id. 

(D)  Pleadlngr  and  Evldenee. 
^s»57  (N.Y.Sap.)  Defense      of     contributory 
negligence  must  be  alleged  and  proved.— Hor- 
ton  V.  New  York  Cent.  R.  Co.,  680. 

(E)  Damagree,  Forfeiture,  or  Fine. 

^=902  (N.Y.Sap.)  Interest  on  damages  for  death 
of  seaman  not  allowable.— Lynott  T.  Great 
Lakes  Transit  Corporation,  13. 

DEEDS. 

See  Mortgages. 

ni.  CONSTRUCTION  AND   OPERATION. 
(A)  General  Rnlea  of  Constrnetlon. 
^ss»IOI   (N.Y.Sup.)  Conduct   of   sttcoessors  In 
title  to  parties  to  deed  considered  to  determine 
meaning  of  clause,— Auburn  &  S.  Electric  R. 
Co.  V.  Hoadley,  517. 

(B)  PropertT  Coa^erod. 

€s»lll  (N.YjSop.)  Every  reasonable  intend- 
ment must  be  resolved  in  favor  of  grantee,  in 
determining  whether  deed  includes  fee  of 
street.— Auburn  &  S.  Electric  R.  Co.  v.  Hoad- 
ley, 517. 

Whether  fee  of  road  passes  question  of  in- 
tention justifying  court  to  consider  circum- 
stances and  purpose  of  deed.— Id. 

(C)  Estates  and  Interests  Created. 
«8=»I34  (N.Y.Sup.)  "Condition"     and     "condi- 
tional limitation,*'  distinguished.— Lonas  v.  Sil- 
ver, 214. 

(D)  Exeeptlons  and  Reservations. 

e=»l38  (N.Y.8ap.)  Distinction  between  "ex- 
ception** and  "reservation**  stated.— Auburn  & 
S.  Electric  B.  Co.  y.  Hoadley,  617. 

DEPOSITIONS. 

^=:»35  (N.Y.Sup.)  Issues  on  which  witnesses 
are  to  be  examined  need  not  be  specifically  set 
forth.— Prankard  v.  Josephthal,  137. 

Notice  for  examination  of  witnesses  need  not 
be  sufficient  to  authorize  examination  of  party 
under  statute.— Id. 

Notice  not  vacated  for  insufficient  statement 
of  issues  after  considerable  testimony  has  been 
taken.— Id. 

Reference  in  notice  to  unnamed  witnesses 
does  not  invalidate.— Id. 

DEPOSITS  IN  COURT. 

€=»8  (N.Y.Sup.)  Warrant  void  on  face  Jield 
not  to  protect  citjr  chamberlain  making  payment 
thereon  from  liability .-rYoungs  v.  Herbert,  476. 

(9) 
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DESCENT  AND  DISTRffiUTION. 

See  Executors  and  Administrators;  Wills. 

III.  RIGHTS  AMD  lilABIIilTIES  OF  HBIRS 
AND   DISTRIBUTBISS. 

(A)  Nature   and  BMtabllsbment   of   Rlfflita 
In   General.  y 

^=^75  (N.Y.)  Entry  unnecessary  to  perfect  ti- 
tle.-—In  re  Melrose  Ave.  in  Borough  of  the 
Bronx,  234  N.  Y.  48.  136  N.  E.  235. 

DISCOVERY. 

II.  UNDER  STATUTORY  PROVISIONS. 

<A)  Interrogatories  and  Exanilnatlons  of 
Parties   and   of    Otber   Persons. 

^=»30  (N.Y.Sup.)  Examination  of  parties  be- 
fore trial  not  permissible  in  summary  proceed- 
ing to  recover  possession. — ^Dubowsky  v.  Gold- 
smith, 67. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  <s»790. 

I.   VOLUNTARY. 

<d=»l4  (N.Y.8ap.)  Order  of  court  necessary  to 
discontinue.— Frear  v.  Lewis,  3. 
^=>\S  (N.Y.Sup.)  Right  to  discontinue  it  not 
absolute.— Frear  v.  Lewis,  3. 
<e=:920  (N.Y.8ap.)  Court,  in  ruling  on  proprie- 
ty of  discontinuance,  can  consider  rights  of 
those  not  parties  to  the  action.— Frear  v.  Lew- 
is, 3. 

II.  INVOLUNTARY. 

€==>54  (N.Y.8up.)  Objection  that  plaintiff's 
remedy  is  in  equity  does  not  warrant  dismissal 
of  complaint  in  action  at  law.— Moore  v.  Bon- 
bright  &  Co.,  854. 

DIVORCE. 

II.  GROUNDS. 

€=»27(3)  (N.Y.8ap.)  Separation  may  be  grant- 
ed for  cruel  and  inhuman  treatment,  not 
amounting  to  physical  violence. — Heylmun  v. 
Heylmun,  835. 

<8=»37(22)  (N.Y.Sup.)  Acts  justifying  desertion 
must  be  ground  for  divorce.— Risk  v.  Risk,  536. 
Wife's  refusal  of  marital  intercourse  not 
"abandonment,"  justifying  husband's  abandon- 
ment of  her.— Id. 

IV.   .KIJRISDIGTION,  PROCBBDINGS^  AND 
RKLIBF. 

(D>  Evidence. 

i©=»l33(3)  (N.Y.Sup.)  Evidence  held  insuffi"- 
dent  to  support  findmg  of  denial  by  wife  of 
husband's  marital  rights.— Risk  v.  Risk,  536. 

V.   ALIMONY,      ALLOTTANCBS,      AND      DIS- 
POSITION   OF   PROPERTY. 

^==34255  (N.Y.Sup.)  Judgment  dismissing  action 
on  the  merits  concludes  parties  on  all  matters 
involved. — Lubow  v.  Lubow,  31. 
^=9269(2)  (N.Y.Sup.)  Remedy  of  enforcing 
payment  of  alimony  orders  by  contempt  pro- 
ceeding held  preserved.— Lubow  v.  Lubow,  31. 

Payment  of  motion  costs  not  enforced  by  con- 
tempt proceedings. — Id. 

VII.   OPERATION  AND  EFFECT  OP  DI- 
VORCE,  AND   RIGHTS   OF   DI- 
VORCED  PERSONS. 

^=»327  (N.Y.Sup.)  Divorce  decree  rendered  by 
court  of  other  state,  wherein  plaintiff  was  not  a 
bona  fide  resident,  held  not  entitled  to  full  faith 
and  credit.— KnUl  v.  Knill,  398. 

(10) 


<^==>328  (N.Y.8ap.)  Recognized,  although  grant- 
ed for  cruelty  and  neglect  in  foreign  jurisdic- 
tion, *where  defendant  was  not  personally 
served.— Monroe  County  Sav.  Bank  v.  Yeoman. 
531. 

DO  WEB. 

U.  INCHOATE  INTEREST. 
(B)  Bar,  Release,  or  Forfeltiure. 

<S=952  (N.Y.8up.)  Divested  by  divorce,  when 
seciured  in  another  state  on  grounds  and  by 
process  not  available  in  this  sCate. — ^Monroe 
County  Sav.  Bank  v.  Yeoman,  631« 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  or  LAW. 

See  Constitutional  Law,  €==>277-30S. 

BASEMENTS. 

I.   CREATION,  EXISTENCE,  AND   TER- 
MINATION. 

^=»l  (N.Y.8up.)  Grant -ordinarily  implies  res- 
ervation, and  where  no  user  given,  indicative 
that  none  deemed  necessary.— Auburn  &  S. 
Electric  R.  Co.  v.  Hoadley,  517. 
^=^1  (N.Y.8up.)  Deed  held  to  convey  to  g^9Jk- 
tee  of  lot  a  fee  in  streets  shown  on  pUm,  in 
common  with  purchasers  of  other  lots.— Pow- 
lowski  V.  Mohawk  Golf  Club,  7SS. 
«g=5>l4(2)  (N.Y.Sup.)  Conveyance  "subject  to" 
street  across  lands  held  reservation. — ^Auburn 
&  S.  Electric  R.  Co.  v.  Hoadley,  517. 

Terms  ''reservations,"  "contracts,"  and  "case- 
ments" held  to  mean  reservation  issoini^  out 
of  thing  granted. — Id. 

<g=>l7(4)  (N.Y.Sup.)  Purchaser  has  right  of 
access  to  lot  in  platted  subdivision,  and  cannot 
be  interfered  with  Dy  obstruction  of  streets.— 
Powlowski  V.  Mohawk  Golf  Club,  7S8. 

II.   EXTENT   OF    RIGHT,   USE,   AND   OB- 
STRUCTION. 

^=^ZS  (N.Y,Sup.)  Grantor  of  ri^ht  of  way  over 
land  has  all  rights  consistent  with  easement— 
Toto  V.  Cassinassina,  762. 
<^=p40  (N.Y.Sup.)  Extent  depends  on  intention 
of  parties.- Auburn  &  S.  Electric  R.  CJo.  v. 
Hoadley,  517. 

€=>53  (N.Y.Sup.)  Facilities  for  passage  over 
private  right  of  way  regulated  by  its  nature. 
—Toto  V.  Cassmassina,  762. 
<©^58(l)  (N.Y.8up.)  Purchaser  of  lot  hM 
not  entitled  to  restrain  obstruction  of  street 
shown  on  plat,  where  obstruction  did  not  inter- 
fere with  access  to  lot.— Powlowski  v.  Mohawk 
Golf  Club,  788. 

<Sx=»58(3)  (N.Y.8tt^.)  Gate  held  unreaaonable 
interference  with  right  of  way.— Toto  v.  Cass- 
massina, 762. 

ELECTIONS. 

in.  ELECTION  DISTRICTS  OR  PRISOINCTS 
AND   OFFICERS. 

^=>47  (N.Y.Sup.)  Statute  Jield  unconstitution- 
al, in  so  far  as  it  abolishes  office  of  commission- 
er of  election;  "polls." — Adams  v.  Corwin.  41. 
<S=>47  (N.Y.Sup.)  Statute  transferring  duty  of 
furnishing  ballots  to  absentee  voters  constitu- 
tional.—Adams  V.  Flanagan,  182. 

ELECTRiaTX. 

€=>!  (N.Y.Sop.)  Statute  creatmg  Public  Serv- 
ice Commission  held  not  to  repeal  statute  giv- 
ing control  of  electrical  subways  to  city  of 
New  York.— City  of  New  York  v.  Prendergast, 
815. 
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Evidenoe 


EMINENT  DOMAIN. 

I.     NATURES,    HXTHNT,   AND   DBLHOATION 
OF   POWER. 

^=:>2(l)  (N.Y^Sup.)  Statute  as  to  enjoining 
spite  fences  noi  unconstitutional.— Saperstein  v. 
Berman,  1. 

II.   COMPKNSATION. 

(C)  meajmre  and  Amonnt. 
«=>I33  (N.Y.Sup.)  Value    of   property   to   be 
fixed  in  its  existing  condition,  without  deduc- 
tions  on  theory  of  removal  of  building.— In  re 
Williams,  82. 

(O)  Peraoiui  Eli&tltl«4l  and  Payment. 
<g==>l53  (N.Y.)  Contract  to  assign  awards 
which  had  been  or  were  to  be  made  for  prop- 
erty taken  for  streets  held  void.— Fox  Film 
Corporation  r.  Hirschman,  234  N.  Y.  55,  136 
N.  B.  238. 

III.   PROCEEDINGS   TO   TAKE   PROPERTY 
AND  ASSESS  COMPENSATION. 

4e=s>l86  (N.Y.Sup.)  Map  of  lands,  to  be  taken 
must  be  filed  in  proceedings  to  condemn  source 
of  water  supply.— Old  Homestead  Water  Co.  v. 
Treyz,  723.  .  '       , 

<S=s»l95  (N.Y.Sup.)  Failure  of  waterworks  cor- 
poration to  file  map  of  lands  sought  to  be  con- 
demned may  be  raised  on  general  issue.— Old 
Homestead  Water  Co.  v.  Treyz,  723. 

EQUAL  PROTECTION  OP  THE  LAWS. 

See  Constitutional  Law,  «=>23O-240. 
EQUITY.     . 

See  Cancellation  of  Instruments*  Conversion; 
Discovery;  Injunction;  Specific  Perform- 
ance;   Subrogation;    Trusts. 

I.  JURISDICTION.  PRINCIPIiBS,  AND 
MAXIBIS. 

{A)  Nature,  Grounds.  Subjects,  and  Extent 
of  Jurlsdletton   In  General. 

<g=»39(l)  (N.Y.Sup.)  Having  once  acquired  ju- 
risdiction, may  give  relief  demanded  by  the 
facts.— Gould  V.  Gould,  113. 

<B)  Remedy   at   I<aw   and    Multiplicity    of 
Suits. 

«=s»47(l)  (N.Y.Sup.)  Lessees'  assignee  "Md 
preduded  from  suing  lessees,  lessor,  and  new 
lessee  in  equity  on  cancellation  of  assigned 
lease,  in  view  of  adequate  remedy  at  law.— Leo 
Finkenberg,  Inc.,  v.  Crompton  Bldg.  Corpora- 
tion, 33. 

<3=95I<1)  (N.Y.Sup.)  Suit  will  not  lie  against 
several  defendants  to  avoid  a  multiplicity  of 
suits,  where  there  is  no  community  of  interest 
between  defendants.— Leo  Finkenberg,  Inc.,  v. 
Crompton  Bldg.  Corporation,  33, 

ESCHEAT. 

^=s>l  (N.Y.)  State  in  cflfect  the  ultimate  heir. 
—In  re  Melrose  Ave.  in  Borough  of  the  Bronx, 
234  N.  Y.  48,  136  N.  E.  235. 

Now  an  incident  of  sovereignty,  and  not  of 
tenure. — Id. 

^ss>^  <N.Y.)  Ejectment  or  inquest  not  an  es- 
cheat, but  merely  remedy  for  its  authentication. 
— In  re  Melrose  Ave.  in  Borough  of  the  Bronx, 
234  N.  Y.  48.  136  N.  E.  235. 

Entry  on  land  or  judgment  not  essential  to 
consummation  of  title.— Id. 

State  may  not  enter  with  strong  hand  if 
title  contested  by  one  in  peaceable  possession. 
—Id. 


<gs=s>7  (N.Y.)  No  indeterminate  interval  of  sus- 
pension or  abeyance. — ^In  re  Melrose  Ave.  in 
Borough  of  the  Bronx,  234  N.  Y.  48,  136  N.  B. 
235. 

ESTATES. 

See  Descent  and  Distribution;   Dower;    Exec-  ' 
utors    and    Administrators;     Life    Estates; 
Wills. 

ESTOPPEL. 

III.   BdUITABLE  ESTOPPEL. 
(A)  Nature  and  Essentials  In  Ctoneral. 
«=»52  (N.Y.Sap.)  "Estoppel  in  pais"  defined. 
— Nissen  v.  McCafferty,  549. 

(B)  Grounds  of  Estoppel. 

<S=:»70(I)  (N.Y.Sup.)  Facts  held  not  to  estop 
from  partition  of  intestate's  realty,  where  no 
claim  was  asserted  to  personalty.-^eetsell  v. 
Ross.  463. 

€=»92(2)  (N.Y.Sup.)  Party  seceiving  benefits 
of  agreement  modiifying  restrictive  covenants 
cannot  deprive  another  owner  of  benefits  there* 
by  given  her.— Cook  v.  Murlin,  7d3. 

EVIDENCE. 

See  Criminal  Law,  <&=>407-507;  Depositions; 
Discovery. 

For  evidence  as  to  particular  facts  or  issues 
or  in  particular  actions  or  proceedings,  see 
also  the  various  specific  topics. 

For  review  of  rulings  relating  to  evidence,  see 
Appeal.  ^^^ 

Reception  at  trial,  see  Trial,  ♦»54^105;  Wit- 
nesses. 

I.  JVDICIAIi  NOTICE. 

^=:»lt  (N.Y.)  Judicial  notice  taken  that  book 
had  been  widely  sold.— Halsey  v.  New  York  Soc. 
for  Suppression  of  Vice,  234  N.  Y.  1, 136  N.  B. 
219, 

€X^18  (N.Y.Sup.)  Common  knowledge  that  in- 
creases in  price  mcrease  profits.— Soule  v.  Bon 
Ami  Co.,  574. 

(&=:>26  (N.Y .Sup.)  Common  knowledge  that 
Rosaian  Republic  is  de  facto  government.— 
Wulf  sohn  V.  Russian  Socialist  Federated  Soviet 
Republic,  472. 

n.  pRBStmii^ioNs. 

<©=>73  (N.Y.Sup.)  Law  regulating  issue  of  pre- 
ferred stock  presumed  complied  with.— Frank 
GUbert  Paper  CJo.  v.  Prankard,  638. 

No  presumption  that  direcj:ors  violated  their 
duty  by  declaring  unearned  dividends.— Id. 
<3=>8I  (N.Y .Sup.)  Law  of  other  country  pre- 
sumed in  absence  of  proof  to  contrary  to  be 
similar  to  that  of  this  country.— Ellis  v.  Kelsey, 
126. 

^=s>82  (N.Y .Sup.)  Decision  presumed  made  on 
dav  of  its  date.— Kennedy  v.  Smith,  196, 
<8==»83(l)   (N.Y.Sup.)  Officers      presumed      to 
have  done  their  du^.— Kennedy  v.  Smith,  196. 

IV.   RELEVANCY.  MATERIALITY,  AND 
COMPETENCY   IN   GEJNERAI^. 

(E)  Competency. 

^=9 1 48  (N.Y.Sup.)  Testimony  as  to  conversa- 
tion over  telephone  was  inadmissible. — Sheedy 
V.  CJity  of  New  York,  81. 

VIII.   DECLARATIONS. 

(A)  Nature*  Form,  and  Incidents  In  Gen« 
eral. 

€=>27l(6)  (N.Y .Sup.)  Though  a  memorandum 
that  plaintiff's  testator  wrote  was  inadmissible' 
as  a  self-serving  declaration,  it  could  be  admit- 

(U) 
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ted  ae  an  admission  ajrainst  interest  to  qualify 
possession.— Hutson  y.  Title  Guarantee  &  Trust 
Co.,  318. 

CB)  By  Decedents  Avmlnst   Interest. 

€=s»277  (N.Y.Sup.)  Though  a  memorandum 
that  plaintifiTs  testator  wrote  was  inadmissible 
as  a  self-serving  declaration,  it  could  be  admit- 
ted as  an  admission  against  interest  to  qualify 
possession.— Hutson  v.  Title  Guarantee  &  Trust 
Co.,  816. 

IX.  HBARSAY. 

^=9317(3)  (N.Y.Sup.)  Declarations  made  by 
physician  to  witness  as  to  purpose  of  treatment 
h^ld  inadmissible  in  action  against  another  phy- 
sician.—Albers  ▼.  Wilson,  145. 

X.  DOCUMKNTARY  BTIDBNCE3. 

(B)     ESxempllfloatlonii,     Tranaorlpta,     and 
Certified  Copies. 

^=9343  ( I )  ( N.Y.Co.Ct.)  Copies  of  instruments, 
admissible  under  statute  to  prove  filing,  held 
improperly  admitted  to  prove  ownership. — ^Tick* 
ner  v.  Mesel,  234. 

XI.  PAROL  OR  BXTRINSIC  EVIDSSNCB  AF- 
FBCTING  WRITINGS. 

CB)  Invnlidatlnar  "Written  Instrument. 

^|=s>434(ll)  (N.Y^up.)  False  oral  representa- 
tions, inducing  written  contract,  may  be  shown 
in  action  of  deceit.— John  N.  Benedict  Co.  v. 
McKeage,  22a 

<C>   Separate   or  Snbseaaent  Oral  Aarree* 
ment. 

^=s>44l(6)  (N.Y.8up.)  Provision  of  written 
contract  held  to  prevent  supplementing  by  tes- 
timony of  other  terms  agreed  on  at  time  of 
making.— B.  A.  Strout  Farm  Agency  v.  De 
Forest,  101. 

«=»442(6)  (N.Y.Sap.)  Oral  representations 
cannot  be  set  upj  in  action  on  contract,  against 
expressed  provisions.— John  N.  Benedict  Co.  t. 
McKeage,  228. 

(D)   ConHtrnetlon  or  Application   of  I^an* 
ffnaare  of  Written  Instrnntent. 

^s>46l(l)  (N.Y.Sup.)  Extrinsic  evidence  ad- 
missible to  show  intention  of  writer  of  ambig- 
uous letter.— Missir  v.  American  Oriental  Ice 
Mfg.  Co.,  191. 

C==>46l(l)  (N.Y.Sap.)  Parol  evidence  as  to 
bidders'  construction  of  specifications  or  dec- 
larations of  subordinate  employee  of  city  is  not 
admissible.— McGovern  v.  City  of  New  York, 
925. 

XII.   OPINION  EVIDBNCB. 

(A)  Conolnslons  and  Opinions  of  Witness- 
es In  General. 

^ss>471(26)  (N.Y.Sup.)  Surviving  partner  is  a 
competent  witness  as  to  ownership  of  check, 
as  against  surviving  copartner.— Gratwick  v. 
Smith,  568. 

CD)  Bxamlnntlon  of  ESxperts. 
^=»547  (N.Y.Sup.)  Medical  expert  may  testify 
hypothetically  in  conjunction  with  facts  within 
his  knowledge.— Christastie  v.  Blmira  Water, 
Light  &  R.  Co.,  156. 

XIII.  bvidbnce:  at  formbr  trial  or 

IN   OTHfiR  PROCBBDING. 

^=:»578  (N.Y.Sup.)  Testimony  Introduced  in 
proceeding  for  disability  award  admissible  in 
•proceeding  for  death  benefits.— Hill  t.  Ancram 
Paper  MiUs,  622. 

(12) 


EXECUTORS  AND  ADMINIBTRATOBS. 

See  Descent  and  Distribution;    WHS. 

II.  APPOINTMENT,    dUAXIFICATIOlV,    AND 
TBNURSS. 

(9=s>2l(l)   (N.Y.Sup.)  Assignee  of  "legatee"  no 

right  of  administration;  **person  interested." 
—In  re  Jordan's  Will,  193. 

IT.  COLLECTION    AND    MANAGEBIBNT   OF 
OSTATB. 

<A>  In  General* 

^=33(106  (N.Y.Sttp.)  Executor  cannot  loan  fund 
of  life  estate  to  contingent  remainderman.— 
Hodgman  v.  Cobb,  428. 

(B)  Renl  Property  anil  Interests  Tl^ereln. 

€s»138(6)  (N.Y.Sup.)  Executor  not  empower- 
ed to  postpone  sale  of  realty  to  legacies  beyond 
reasonable  time.— Clayton  v.  E^ingston,  90d. 

Til.  DISTRIBUTION  OF  BSTATB* 

<e=»3l4(5)  <N.Y.Sup.)  Beneficiary  held  not 
barred  by  laches  from  suing  to  recover  inter- 
est, notwithstanding  prior  settlement  of  execu- 
tor's accounts.— Ellis  v.  Kelsey,  126. 

Till.    SALES    AND    CONTBTANCBS    UHDER 
ORDER  OF  COURT. 

(E)  Proceeds. 

^=s>40l  (N.Y.Sup.)  Coats  in  suit  to  compel  sale 
of  realty  to  pay  legacies  allowed  plaintiffs,  to  be 
paid  only  out  of  proceeds  of  sale.— Clayton  v. 
Kingston,  909. 

X.  ACTIONS. 

^=1^26  (N.Y.Sup.)  Executor  may  sne  for  fund 
of  life  estate  loaned  to  remainderman. — ^Hodg- 
man V.  Cobb,  428. 

($=»430  (N.Y3up.)  Action  afipainst  executor  in 
his  personal  capacity  held  proper.— Gratwick  v. 
Smith,  568. 

<S»439  (N.Y.Sup.)  Where  bank  deposit  is  in 
depositor's  wife^s  name,  the  lien  may  be  de- 
termined by  making  the  administrator  a  party 
to  the  foreclosure.— Traders'  Nat.  Bank  of 
Rochester  v.  Amsden,  291. 

Representative  of  deceased  h^ld  proper,  but 
not  necessary,  party  to  foreclosure  of  Hen  on 
deposit.— Id. 

XI.  ACCOUNTI^TG  AND  SETTXEBIBNT. 
(D)  Compensation. 

e=9495(6)  (N.Y.Sur.)  Executors  are  not  enti- 
tled to  commissions  on  corporate  stock  specifi- 
cally bequeathed.— In  re  Bourne's  Estate,  500. 
^=^50 1  (N.Y.Sur.)  Executors  held  within  their 
rights  in  collecting  commissions  received.— In 
re  Bourne's  Estate,  500. 

(B)  StatlnsTy    SettllnSf    Openinar»    and    Re* 
vietv. 

^=9504(6)  (N.Y.8ur.)  Objection  in  respect  to 
domicile  of  testatrix  held  immatetial.— -In  re 
Miller's  Estate,  253. 

e=>506(3)  (N.Y.Sur.)  Objection  to  execatora' 
accounts,  seeking  to  set  aside  a  conveyance, 
not  sustained.— In  re  Bourne's  Estate,  500. 
^s»5t3(9)  (N.Y.Sup.)  Decree  for  acconnting  la 
not  res  judicata  as  to  an  illegal  investment. — 
Hodgman  v.  Cobb,  428.  > 

<S=s>5l3(IO)  (N.Y.8MP.)  Beneficiary  under  will, 
not  cited  in  proceedings  for  settlement  of  exec- 
utor^s  accounts,  not  barred  from  reco<verins 
her  interest  by  the  surrogate's  decree.— Bllis  v. 
Kelsey,  126. 
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<=s>5l3(l2)  (N.Y.SUB.)  Discharge  of  executor 
did  not  relieve  him  from  responsibility  for  im- 
proper disposition.— Hodgman  ▼.  Cobb.  428. 


See  Brokers. 


FACTORS. 


FALSE  IMPRISONMENT. 

I.   CIVIIi  lilABIIilTY. 

<A>  Aetm  Constituting  False  Imprisonment 

and  lilabilltr  Tberefor. 

^=s>7(2)  (N.Y.Sup.)  Magistrate  acting  unoflS- 
cially  held  liable  for  direqting  illegal  arrest.— 
Bichardson  v.  Dusenberry,  765. 

FOOD. 

^=»l  (N.Y.Sup.)  Municipality  authorized  to 
prohibit  sale  of  milk,  except  grade  A  raw  and 
certified,  unless  pasteurized.— People  ex  rel. 
Ogden  V.  McGowan,  286. 

lioss  by  milk  dealers  resulting  from  enforce- 
ment of  regulations  forbidding  sale  of  impure 
milk  immaterial.— Id. 

FRAUD. 

See  Frauds,  Statute  of;    Fcaudulent  Convey- 


I.  DECBPTION   CONSTlTt^TING  FRAUD, 
AND   LIABILITY   THKRBFOR. 

<&=>I2  (N.Y.Sup.)  'Statements  as  to  condition 
of  automobile  held  mere  promises.— John  N. 
Benedict  Co.  t.  McKeage,  228. 
^=>I3(2)  (N.Y.Sup.)  Misrepresentations,  cou- 
pled  with  assertion  of  want  of  personal  knowl- 
edge, not  actionable.— John  N.  Benedict  Co.  v. 
McKeage,  228. 

<g=920  (N.Y.SMP.)  Beliance  on  representa- 
tions essential. — John  N.  Benedict  Co.  t.  Mc- 
Keage,  228. 

II.  ACTIONS. 

CD)  Damages. 

^=:»59(t)  (N.Y.Sup.)  Measure  of  damages  for 
depreciation  of  corporate  stock  stated.— Page 
V.  Clark.  529. 

<g=960  (N.Y.Sup.)  Expenses  for  storage  held 
not  recoverable.- Johnson  v."  Heidenf elder,  73. 

<SS)  Trlaly  Jadarment,  and  Revleiv. 

^==»64(l)  (N.Y.Sap.)  Fraud  inducing  stockhold- 
er to  Yote  for  resolution  of  bankruptcy  held 
for  jury.— Page  v.  Clark,  529. 

FRAUDS,  STATUTE  OF. 

T.  AORBBMBHTS  NOT  TO  BB  PBRFORMBD 
liriTHIN  ONB   YBAR  OR  DUR- 
ING LIFBTIMB. 

^s>45(l)  (N.Y.8up.)  Contract  for  manufac- 
ture of  automobile  bodies,  held  not  to  be  per- 
formed within  one  year  from  making. — ^lieber- 
man  t.  Templar  Motors  Co.,  885. 

VIII.  RBCIUISITBS   AND    SUFFICIBNCT   OF 
UTRITINO. 

«s»l03(l)  (N.YjSu|i.)  Where  contract  re- 
quired to  be  in  writmg,  writing  is  constitutive; 
but  where  memorandum  required,  it  is  eviden- 
tial.—Duncan  V.  Wohl,  South  &  Co.,  381. 
^=:>I18(I)  (N.Y.Sup.)  Validity  of  oral  con- 
tract not  affected  by  differences  between  writ- 
ings intended  as  memoranda,  where  one  sufii- 
cient.— Duncan  v.  Wohl,  South  &  Co.,  381. 
^=s>ll8(4)  (N.Y.Sup.)  Letter  acknowledging  bill 
and  instructing  cancellation  of  order  held  com- 
pliance ^ith  statute.— Atlas  Shoe  Co.  y.  Lewis, 
ol8* 


IX.  OPERATION  AND  BFFBOT  OF 
STATUTB. 

<d=»l3l(l)  (N.Y.8ttp.)  Where  contract  could 
not  be  performed  within  year  changes  consti- 
tuting practically  new  contract  required  to  be 
in  writing.— Lieberman  v.  Templar  Motors  Co., 
885. 

X  PLBADING,  BTIDBNCB,  TRIAL,  AND 
RBVIBTT. 

<&s»158(3)  (N.Y.Sup.)  Parol  evidence  admissi- 
ble to  identify  sales  memorandum  slip  and 
prove  circumstances  of  preparation  to  delivery. 
—Atlas  Shoe  Co.  v.  Lewis,  618. 
<&:=»I60  (N.Y.Sap.)  Charge  that  writing  satis- 
lied  statute  held  not  erroneous.— Duncan  v. 
Wohl,  South  &  Co.,  881. 

FRAUDULENT  CONVEYANCES. 

I.  TRANSFERS  AND  TRANSACTIONS 

INVALID. 

(B)  Consideration. 

^=>74(3)  (N.Y.Sup.)  Voluntary  conveyance  of 
land  by  one  indebted  at  the  time  is  presump- 
tively fraudulent.— Stephenson  v.  Isaumann, 
768. 

<@=:995(6)  (N.Y.Sup.)  Transfers  from  husband 
to  wife,  where  in  good  faith  and  payment  for 
money  advanced  the  husband  by  the  wife,  will 
not  be  set  aside.— Block  v.  Amsden,  270. 

GARAGES. 

See  Livery  Stable  and  Garage  Keepers. 

GAS. 

<&=»I4(I)  (N.Y.Sup.)  Act  •fixing  rate  to  be 
charged  for  ^as  held  unconstitutional.— Kings 
County  Lightmg  Co.  v.  Newton,  147. 

GIFTS. 

I.  INTBR  VITOS. 

^=s>34  <N.Y.Sup.)  Money  given  as  considera- 
tion for  promise  may  be  recovered  on  breach 
thereof.— Cushing  v.  Hughes,  200. 

HABEAS  CORPUS. ' 

I.  NATURE  AND  GROUNDS  OF  REMEDY* 

^ss»l  (N.Y.Siip.)  Nature  of  the  ancient  writ 
of  "habeas  corpus"  stated.— People  ex  reL  E3ee 
V.  Klee,  778. 

II.  JURISDICTION,  PROOBBDINGS.  AND 
RELIEF. 

^=»99(l)  (N.Y.Sap.)  Does  not  lie  to  determine 
custody  of  child,  or  try  question  of  guardian- 
ship.—People  ex  rel.  Klee  v.  Klee,  778. 

Statutory  jurisdiction  to  award  custody  of 
child  does  not  include  jurisdiction  to  grant  or- 
der for  its  maintenance.— Id. 

HARMLESS  ERROR. 

See  Appeal,  ^=»1050;   Criminal  Law,  ^=3»1172. 

HEALTH. 

n.  REGULATIONS  AND   OFFBN.SES. 

^=:>20  (N.Y.Sap.)  Sanitary  Code  should  re- 
ceive liberal  interpretation.^Feople  ex  rel.  Ug« 
den  V.  McGowan,  286. 

HIGHWAYS. 

III.  CONSTRUCTION,  IMPROTBMENT,  AND 
REPAIR. 

^=»99  (N.Y.Sup.)  Counties  and  towns,  in  dis- 
charging duties  as  to  construction  and  mainte- 
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nance,  act  as  agent  of  public  or  state.— New 

Paltz,  H.  &  P.  Traction  Co.  v.  Ulster  County, 

623. 

<S=»lt3(4)    (N.Y.CtCr,)   State    hdd    liable    to 

contractor  for  causing  delay  in  completion ,  of 

highway  contract.— B'eskin  t.  State,  951. 

V,  REGULATION  AND  USE  FOR  TRAVEL. 
(B)  U«e  of  HIsrhTray-  and  Ln^r  of  tlie  Road. 

^=:»165  (N.Y.Sup.)  Counties  and  towns,  in  dis- 
charging duties  as  to  control,  act  as  agent  of 
public  or  state.— New  Paltz,  H.  &  P.  Traction 
Co.  V.  Ulster  County,  623. 
<@=»I84(2)  (N.Y.Sup.)  Violation  of  laws  of 
road  established  by  evidence  of  marks. — Hel- 
mer  v.  Wirtz,  57. 

HOMICIDE. 

VII.  EVIDENCE. 
(A)  PresTBinptlonii    and    Burden    of    Proof. 

^=»I5I(3)  (N.Y.Sup.)  Burden  of  proving  self- 
defense  is  not  on  defendant,  but  he  must  pro- 
duce the  proof  op  which  he  relies. — People  v. 
Stern,  348. 

HUSBAND  AND  WIFE. 

See  Divorce;   Dower;   Marriage. 

I.  MUTUAL  RIGHTS,  DUTIES,  AND  LIA- 
BILITIES. 

<S=s>l4(2)  (N.Y.Sup.)  Where  land  owned  by 
entirety  is  sold  under  mortgage  foreclosure,  the 
surplus  is  constructively  real  property. — ^Stretz 
V.  Zolkoski,  47. 

A  wife,  purchasing  on  foreclosure  property 
owned  by  entirety,  held  entitled  to  offset  price 
as  against  equity  of  redemption.— Id. 

Where  wife  purchases  property  held  by  en- 
tirety on  mortgage  foreclosure  while  husband 
is  fugitive,  on  his  claiming  as  survivor,  her  es- 
tate will  have  daim  against  him  for  support. 
-Id. 

III.      CONVEYANCES.      CONTRACTS,      AND 

OTHER  TRANSACTIONS    BETWEEN 

HUSBAND  AND  ViTIFE. 

^=>39  (N.YiSup.)  Agreement  to  make  annual 
payments  to  induce  husband  to  return  to  mari- 
tal relations  with  wife  and  business  relations 
with  brother-in-law  held  too  indehnite  for  en- 
forcement.—Koehler  V.  Koehler,  95. 

VI.   ACTIONS. 

^s»229(l)  (N.Y.Sup.)  Complaint  in  action  on 
contract  held  defective  for  failure  to  allege 
compliance  on  plaintiff's  part.— Koehler  v. 
Koehler,  95. 

VIII.   SEPARATION  AND  SEPARATE  MAIN- 
TENANCE. 

€=»279(I)  (N.Y.Sup.)  Husband  held  liable  to 
wife  under  separation  agreement  for  payments 
to  support  and  educate  daughters  only  during 
their  minority.— Chanler  v.  Chanler,  267. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

£\IPROV£]VIENTS. 

See  Municipal  Corporations,  €=9273^^M26. 

INDICTMENT  AND  INFORMATION. 

II.   FINDING  AND  FILING  OF  INDICTMENT 
OR  PRESENTMENT. 

^=::>10  (N.Y.Sup.)  Indictment  founded  on  ille- 
gal, incompetent,  or  insuCBdent  evidence  should 
be  set  aside.— People  v.  Burleson,  28^ 

a4) 


Illegal  or  incompetent  evidence  disregarded, 
when  determining  indictment's  sufficiency.- Id. 

Evidence  held  insufficient  to  support  indict- 
ment.—Id. 

<@=>  10  (N.Y.Gen.Sess.)  Testimony  before 
grand  jury  held  to  warrant  return  of  indict- 
ment charging  subornation  of  perjury. — ^People 
V.  Barber,  239. 

VII.  MOTION  TO  aUASH  OR  DISMISS,  AND 
DEMURRER. 

<@==>I37(3)  (N.Y.Sttp.)  Motion  to  dismiss  may 
be  granted,  either  for  failure  to  indorse  or  pre- 
Bent,  or  for  presence  of  third  party  in  jury 
room.— People  v.  Buffalo  Gravel  Corporation, 
940. 

<@=9 137(4)  (N.Y.Sup.)  Court  may  set  aside  in- 
dictment found  in  violation  of  defendant's  con- 
stitutional rights.— People  v.  Buffalo  Gravel 
Corporation,  940.  "* 

Grand  jury  judges  whether  evidence  sufficient 
to  support  indictment— Id. 

INFANTS. 

See  Parent  and  Child. 

I.  DISABILITIES   IN  GENERAL. 

^=95  (N.Y.Sup.)  Incapacitated  to  appoint 
agent.— Casey  v.  Kastel,  848. 

Transaction  through  agent  appointed  by  in- 
fant void. — Id. 

Cannot,  during  minority,  yatify  acts  of  un- 
authorized agent— Id. 

IJL  PROPERTY  AND  CONVEYANCES. 

^=>2B  (N.Y.Sup.)  Mortgage  made  by  infant  Is 
not  ^oid.— Stephenson  v.  Naumann,  768, 
€=»30(l)  (N.Y.Sup.)  Affirmance  of  conveyance 
of  land  to  infant  held  to  make  him  liable  on 
covenant  in  deed.— Stephenson  y.  Naumann, 
768. 

Infant  must  affirm  or  disaffirm  transaction 
as  a  whole.— Id. 

IT.   CONTRACTS. 

^C3>55  (N.Y.Sup.)  Infant  hM  not  estopped  by 

indorsement  in  blank  of  stock  certi£cate.— 
Casey  v.  Kastel,  848. 

INJUNCTION. 

I.  NATURE    AND    GROUNDS    IN    GENERAL. 
(A)   Nature  and  Form  off  Remedy. 

^=^3  (N.Y.Sup.)  In  action  for  accounting  by 
testamentary  trustees,  the  Supreme  Court  may 
restrain  acts  of  any  trustee  or  other  party.— 
Gould  V.  Gould,  113. 

(B)  GronnAs  of  Relief. 
^=9 13  (N.Y.Sup.)  Certified  public  accountant 
held  not  entitled  to  enjoin  publishing  false  ad- 
vertisement, where  his  business  was  not  shown 
injured.— Goldsmith  v.  Jewish  Press  Pub.  Co., 
37. 

^=:»13  (N.Y.Sup.)  Equitv  will  not  enjoin  ob- 
struction of  streets  at  instance  of  one  whose 
only  benefit  would  be  the  gratification  of  a  ca- 
pricious whim.— Powlowsld  v.  Mohawk  Golf 
Club,  788. 

<@:;=>23  (N.Y.Siip.)  Use  of  driveway  not  enjoin- 
ed where  great  injustice  would  result  without 
corresponding  benefit  to  plaintifts.~-Oook  ▼. 
Murlin,  793. 

II.   SUBJECTS    OF    PROTECTION    AND 

RELIEF. 

(A)  Actions  and  Other  l>esal  Proeeedlns** 

^=932  (N.Y.Sup<)  In  action  for  accounting  by 

testamentary  trustees,  iSupreme  Court  may  re- 
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strain  one  of  the  parties  from  prosecuting  a 
proceeding  in  the  Surrogate's  Court  to  require 
trustees  to  pay  hun  certain  sum.— <3ould  v. 
Gould.  113. 

In  testamentary  trustee's  action  for  account- 
ing, answer  of  one  defendant  held  to  entitle 
him  to  injunctiye  relief  against  other  defend- 
ant against  prosecution  of  other  proceeding  in 
Surrogate's  Court.— Id. 

In  trustees'  action  for  accounting,  the  {Su- 
preme Court  will  restrain  defendant  from  pros- 
ecuting action  in  Surrogate's  Court  to  require 
trustees  to  pay  him  sum  out  of  estate. — ^Id. 

(C>    Contracts. 

<$=>62(3)  (N.Y.Sup.)  Plaintiff  held  entiUed  to 
injunction  restraining  defendant  from  con- 
structing stores  on  adjoining  lots.— Kempner  v» 
Simon.  383. 

(B)   Publlo   OAcen   and   Board*   and    Mn- 
nielpalltte*. 

^=»84  (N.Y.8up.)  Contemplated  action  of 
board  of  estimate  and  apportionment  not  en- 
joined, unless  there  will  be  irreparable  injury. 
— G.  &  H.  Bldg.  Corporation  v.  City  of  New 
York,  68. 

(G)   Personal   Rlirbta  and  Dntle*. 

^=:»IOI(l)  (N.Y.SUP.)  Picketing  eight  months 
after  strike  is  illegal,  and  should  be  restrained. 
—Yates  Hotel  Co.  v.  Meyers,  558. 
^=5>I0I(3)  (N.Y.Sup.)  Picketing,  accompanied 
by  trespass  and  annoyance  and  intimidation, 
is  illegal,  and  should  be  restrained.- Yates  Ho- 
tel Co.  V.  Meyers,  558. 

(TI)  Criminal      Acts,      Conspiracies^   .  and 
Prosecntlons. 

^=»I02  (N.Y.Sup.)  Will  not  be  granted 
against  an  act  merely  because  it  is  a  misde- 
meanor.—Goldsmith  y.  Jewish  Press  Pub.  Co., 
37. 

ni.  ACTIONS  FOR  Hf  J^NCTIOIVS. 
^=5>II4(2)  (N.Y.Sup.)  Action  to  restrain  il- 
legal act  of  city  officials  in  establishing  a  bus 
line  can  be  brought  by  carrier,  taxpayer,  or 
resident  citizen.— Huff  v.  City  of  New  York, 
257. 

IV.  PRELIMINARY  AND  INTERI.OCIJTORY 

INJUNCTIONS. 

<A)   Grounds  and  Prooeedlnffn  to  Procure. 

<^==>I36(2)  (N.Y.Sup.)  Temporary  injunction 
granted  to  enjoin  city  from  enforeing  ordinance 
interfering  with  continuing  use  of  streets  by 
interurban  and  suburban  cars  haviug  traffic 
regulations  with  street  car  company,  except 
where  clear  public  necessity  requires  interfer- 
ence.—New  York  State  Rys.  v.  City  of  Roches- 
ter, 783. 

^=9136(3)  (N.Y.Sup.)  Injunction  pendente 
lite  denied  to  enforce  restrictive  covenant  for 
grantor's  benefit,  where  no  special  injury 
shown  to  be  threatened.— Brighton  by  the  iSea 

V.  Bivkin,  198. 

^=s>l37(4)  (N.Y.Sup.)  Temporary  injunction 
granted,  enjoining  dty  from  enforcing  ordi- 
nance of  doubtful  yalidity,  where  serious  in- 
convenience may  result.— New  York  State  Rys. 
V.  City  of  Rochester,  783. 
^=>142  (N.Y.Sup.)  In  testamentary  trustees' 
action  for  accounting,  one  defendant  could  ap- 
ply for  injunction  restraining  other  defendant 
from  prosecuting  proceeding  in  Surrogate's 
Court-Oould  V.  Gould,  113. 


INSOLVENCY. 

See    Assignments    for    Benefit    of    Creditors; 
Bankruptcy. 

INSTRUCTIONS. 

See  Criminal  Law,  ^s»77S-808;  Trial,  ^=^219. 

INSURANCE. 

rr.  INSURABLB  INTEREST. 

<@=:>f  15(3)  (N.Y.Sap.)  Bailee  has  insurable  in- 
terest in  goods  in  his  possession. — Brooklyn 
Clothing  Corporation  v.  People's  Nat  Fire  Ins. 
Co.,  27. 

T.  THE   CONTRACT  IN  OENBRAl.. 
(A)   Nature,   Requlsltea.    and    Validity. 

^=:»I38(I)  (N.Y.Mun.Ct.)  Workmen's  compen- 
sation policy,  covering  shopmen  and  clerks  of 
company  engaged  in  repairing  vessels  on  navi- 
gable waters,  held  valicL— London  Guarantee  ik 
Accident  Co.  v.  Marine  Repair  Corporation, 
492. 

Where  no  risk  under  policy,  policy  void. — ^Id. 
^==>I40  (N.Y.Mun.Ct.)  Policy  classifying  em- 
ployees separately  and  providing  different  rates 
held  severable.— London  GuaraiAee  &  Accident 
Co.  V,   Marine  Repair  Corporation,   492. 

(B)   Coimtfuetlon  and  Operation. 

«@=>l52(i/2)  (N.Y.Supi.)  Classification  manual 
in  force  at  original  issuance  of  accident  poUcy 
fixes  rights  of  parties.— Gillies  v.  Preferred 
Ace.  Ins.  Co.  of  New  York,  395. 
<g:=s>l64(2)  (N.Y.Sop.)  Policy  issued  to  mann* 
f acturer  held  to  cover  full  value  of  goods  in  its 
possession  as  bailee,  and  not  merely  its  inter- 
est therein  for  work  done.— Brooklyn  Clothing 
Corporation  v.  People's  Nat.  Fire  Ins.  Co.,  27. 

VII.   ASSIGNMENT   OR   OTHER   TRANSFER 
OP  POIilCY. 

^^213  (N.Y.)  Insured's  assignee  secured  only 
insured's  interest.— Schoenhobs  v.  New  York 
life  Ins.  Co.,  234  N.  Y.  24,  136  N.  B.  227. 

IX.  AVOIDANCE  OP  POLICY  POR  MISREP- 
RESENTATION.  FRAUD,   OR   BREACH 

OF  ViTARRANTY  OR  CONDITION. 

CA)  Gronads  in  General. 

<&=:9256(2)  (N.Y.Sup)  False  representation,  if 
fraudulent,  is  warranty,  avoiding.— Charlton  iV. 
Metropolitan  Life  Ins.  Co.,  64. 

Remedy  of  insurer  for  false  representation. 
—Id. 

X.  FORFEITURE  OF  POLICY  FOR  BREACH 
■      OF  PROMISSORY  -WARRANTY,   COVE- 
NANT, OR  CONDITION  SUBSEdUENT. 

(A)  Grounds  In  General. 

<@=s>31f(l)  (N.Y.SMP.)  Lflck  of  co-operation  by 
assured  under  liability  policy  held  a  defense  to 
suit  "under  the  terms  of  the  policy*'  by  Injured 
person  on  assured's  insolvency.— Roth  v.  Na- 
tional Automobile  Mut.  Casualty  Co.,  865. 

Lack  of  co-operation  by  assured  under  liabili- 
ty policy  held  not  a  defense  to  suit  "under  the 
terms  of  the  policy"  by  injured  person;  on  in- 
sured's insolvency.— Id. 

(C)   Matters    Relatlngr   to    Person   Insnred* 

(S=»339  (N.Y.Sup.)  Failure  to  notify  accident 
insurer  of  change  of  occupation  is  not  breach 
of  warranty.— Gillies  v.  Preferred  Ace.  Ins,  Co. 
of  New  York,  395. 
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Xn.  RISKS  AITD  CAUSB8   OF  I4OSS. 
(B)  If&Buzmnoe  of  Propertr  tatd.  Tltlea. 

^=s>425  (N.Y.Sup.)  Borglary  insurance  policy 
held  not  to  cover  loss  of  assured'B  widow,  who 
was  not  a  "relative  permanently  residing  with 
assured/'  within  the  meaning  of  that  clause  in 
policy.^-Goldstock  y.  Fidelity  &  Deposit  Co.  of 
Maryland,  94: 

xn.  RIGHT  TO  PROCBSD8. 

«=»587  (N.Y.)  Compliance  with  provisions  re- 
garding change  of  beneficiary  usually  necessary 
for  substitution. — Schoenholz  v.  New  York  Life 
Ins.  Co.,  234  N.  Y.  24,  136  N.  E.  227. 

Assignment  not  operative  to  change  bene- 
ficiary.—Id. 

Party  preventing  compliance  with  provision 
for  substitution  of  beneficiary  not  entitled  to 
be  substituted,— Id. 

XVIII.  ACTIONS  ON  POIilOIBS. 

^=5>640(2)  (N.Y.Sup.)  Failure  to  keep  account 
books  held  a  condition  subsequent,  which  must 
be  pleaded— Danerhirsch  v.  Travelers'  Indem- 
nity Co.,  110. 

<d=»665(3)  (N.Y.Sup.)  Evidence  held  not  td 
establish  false  representations.— Danerhirsch  v. 
Travelers'  Indemnity  Co.,  110. 
<@=s»665(3)  (N.Y.Sup.)  Evidence  held  not  to 
show  lack  of  co-operation  hy  assured.— Both  y. 
National  Automobile  Mut.  Casualty  Co.,  965. 

XX.  MUTUAL  BBNBFIT  INSURANCB. 
(A)  CorporAtlonn  and  AsMOolatlonn. 
^=:»706  (N.Y.Sup.)  Claims  for   examining  ap- 
plicants for  benefit  insurance  cannot  be  paid 
from  mortuary  fund.— In  re  National  Temper- 
ance Life  Ins.  Boc,  9. 

(D)  Forfeiture  or  Suspension. 

^=5>7a2  (N.Y.Sup.)  Where  only  delinquendes 
in  procedure  of  readmission  of  expeUed  mem- 
ber were  by  association,  beneficiary  entitled 
to  death  benefit.— Greatsinger  v.  Hawley,  669. 
Failure  to  deliver  new  benefit  certificate  to 
readmitted  member  does  not  prevent  recovery. 
-Id. 

INTEREST. 

I.  RIGHTS  AND  lilABII^ITIBS  IN  ORNBRAI«. 

<S=:9l9(l)  (N.Y.Sup.)  Allowance  of  interest  on 
v^dict  in  action  on  contract  held  error. — Brey- 
mann  y.  Morris  Cummings  Dredging  Co.,  441. 

n.  RATES. 

^S3a35  (N.Y.Siip.)  Note  payable  with  intesest, 
specifying  no  rate,  bears  legal  rate.-Ohelsea 
Exch.  Bank  v.  Warner,  419. 

INTERNATIONAL  LAW. 

^=>4  (N.Y .Sup.)  New  state  does  not  require 
recognition  of  others  to  confirm  internal  sov- 
ereignty.—Wulfsohn  V.  Russian  Socialist  Fed- 
erated Soviet  Republic,  472. 
^=s>IO  (N.Y.Sup.)  Every  sovereign  state  bound 
to  respect  sovereignty  of  others. — ^Wulfsohn  y. 
KussiaiX  Socialist  Federated  Soviet  Republic, 
472. 

Immunity  of  foreign  government  from  suit 
based  on  international  comity.— Id. 

Unrecognized  government  not  entitled  to  im- 
munities accorded  recognized  governments.— Id. 

Unrecognized  foreign  government  may  be 
sued  in  our  courts.- Id, 

a* 


INTOXICATING  LIQUORS. 

IX.  8BARCHE3S,  8RIZURB8,  AND  FOR- 
FBITURESS. 

^=s>25i  (N.Y.Co.Ct)  Use  of  father's  automo- 
bile for  bootlegging  held  to  justify  seizure  and 
sale,  though  father  claimed  that  he  had  no 
knowledge  thereof.— In  re  Denemark,  2S52. 

Burden  of  proving  good  cause  why  automo- 
bile used  in  illegal  transportation  of  liquor 
should  not  be  sol^  is  on  owner.— Id, 

JUDGBa 

See  Justices  of  the  Peace. 

I.    APPOINTMBlfT,    dVAXIFICATIONf    AHD 
TENURES. 

^I=>ll  (N.Y.Sup.)  Act  providing  for  dladpline 
of  attorneys  does  not  apply  to  JudgeB.^in  re 
Strahl,  385. 

JUDGMENT. 

For  judgments  in  particular  actions  or  i^roceed- 

ings,  see  also  the  various  specific  topics. 
For  review  of  judgments,  see  AppeaL 

II.  BT  CONFBSSION. 

<8=>68(l)  (N.Y.8up.)  Motion  to  set  aside 
judgment  on  confession  held  r^pular.— Fidelity 
&  Casualty  Co.  of  New  York  v.  Marendino, 
667. 

'     IT.  BT  DBFAVIiT. 
(B)  Opealnv  or  Settinar  Aside  Defanlt. 

^=:>I45(2)  (N.Y.Sup.)  Moving  papers  on  ap- 
plication to  open  default  must  state  facts  con- 
stituting defense.— Dickson  y.  Merchants*  & 
Farmers'  Bank  of  AliceviUe,  Aku,  320. 
i$s>l53(l)  (N.Y.Sup.)  Motion  to  vacate  de- 
fault more  than  year  after  entry  denied.— 
Brenes  v.  Hedges.  139. 

i$s>l53(l)  (N.Y.Sap.)  Motion  to  open  default 
denied,  in  absence  of  reasonable  excuse  for 
any  delay  la  seeking  to  open  default.— Didcson 
V.  Merchants'  &  Farmers'  Bank  of  Aliceville, 
Ala.,  820. 

T.  ON  MOTION  OR   SUMMART  PRO- 
OBBDING. 

«s»l80  (N.Y.Sup.)  Rule  of  civil  practice  pro 
viding  for  summary  judgment  in  action  to  re- 
cover **debt"  held  applicable  to  action  on  in- 
surance policy  after  loss  has  occurred.— Brook- 
lyn Clothing  Corporation  v.  People's  Nat.  Fire 
Ins.  Co.,  27. 

^=s>\SO  (N.Y.SVP.)  Bnle  of  dvU  practice 
providing  for  summary  judgment  h4ld  inapplica- 
ble to  a  summary  proceeding  by  a  landlord.— 
905  West  End  Ave.  Corporation  t.  Peers.  86. 
te=:»l81  (N.Y.Sup.)  Under  rule  No.  113,  an 
answer  wiU  not  be  stricken,  and  summary  judg- 
ment given,  when  valid  defense  appears  in  ei- 
ther answer  or  affidavits.— Landau  y.  Lavner, 
301. 

^S9l8l  (N.Y.Sup.)  Under  dvil  practice  role, 
answer  will  be  dismissed,  and  judgment  given 
on  complaint,  where  denials  raise  no  fact  ques- 
tions.—Goodman  i£  Buss  y.  Wallack,  328w 

Under  civO  practice  rule,  counterdaim  will 
be  dismissed  and  judgment  given,  where  not 
stating  cause  of  action.— Id. 
<&s>  1 8 1  ( N. Y.Sttp.)  Statute  providing  for  strik- 
ing out  of  answer  and  roidering  <Kf  summary 
j^dgment  applicable  to  answer  containing  coun- 
terclaim.— Chelsea  Exch.  Bank  v.  Munos,  484. 

Summary  judgment  not  permissiUe,  where 
there  is  an  issue  of  fact — ^la 
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IX.   OPBNING  OR  VACATING. 

<fc>344  (N.Y.Sup.)  Vacating  iudgment  and  re- 
ceiving additional  testimony  held  not  error. — 
Albany  Builders'  Supply  Co.  v.  Eastern  Bridge 
&  Structural  Co.,  41«. 

XIII.  MBRGBR   AND   BAR    OF   CAUSBS    OF 

ACTION  AND  DSFESNSES. 

(A)  Jndsmenta  Operative  a«  Bar. 

^=s>566  (N.Y.Sup.)  In  action  for  price  of 
goods  delivered  held  not  a  bar  to  an  action 
for  price  of  goods  which  buyer  refused  to  ac- 
cept—Aj  A.  Levy  Co.  v.  Columbia  Overseas 
Corporation,  613. 

(B)  Caaaea  of  Action  mad  Defenaea  Merar- 
ed,  Barred,  or  Concluded. 

^=s>597  (N.Y.Sup.)  Splitting  of  causes  of  ac- 
tion for  alleged  fraudulent  deposits  in  bank  by 
husband  In  name  of  wife  and  fraudulent  trans- 
fers to  her  is  not  permissible.— Block  v.  Ams- 
den,  270. 

^ss>60l  (N.Y.Sup.)  Judgment  in  action  of 
price  of  goods  delivered  held  not  to  bar  action 
for  price  of  goods  which  buyer  refused  to  ac- 
cept.—A.  A.  Levy  Co.  v.  Columbia  Overseas 
Corporation,  613. 

<e=:9603  (N.Y.Mnn.Ct.)  Notes  given  at  same 
time  in  one  transaction,  and  all  due  by  one  de- 
fault according  to  separate  agreement,  separate 
causes  of  action.— Kipstein  v.  Wolf  son  Holding 

Corpor8(tion,  734. 

I 

XIV.   CONCLUSIVENESS    OF   ADJUDI- 
CATION. 
(B)  Peraona  Conelnded. 
^=96d2(l)    (N.Y.Sup.)  Against  grantor  is  con- 
clusive evidence  against   grantee,  where   con- 
veyance is  claimed  to  have  been  fraudulent. — 
Stephenson  v.  Naumann,  768. 
^=s>71l    (N.Y.Sup.)  Against   debtor  is    conclu- 
sive evidence  in  actions  between  creditors.—: 
Stephenson  v.  Naumann,  708, 

<C>  Mattera  Conoladed. 

^==>7I3(I)  (N.Y.Sup.)  Only  findings  material 
to  decision  on  which  former  judgment  founded 
res  judicata. — Assets  Realization  Co.  v.  Both, 
546. 

^=s>739  (N.Y.Sup.)  Injunction  against  taking 
water  from  stream  held  not  to  prevent  con- 
demnation for  public  use.— Old  Homestead  Wa- 
ter Co.  V.  Trevz,  723. 

<&=»743(2)  (N.Y.SUP.)  In  proceeding  by  state 
to  recover  land,  former  judgment  hetd  res  ju- 
dicata,— People  v.  Brooklyn  Union  Gas  Co., 
303. 

XVII.  FOREIGN  JUDGMENTS. 
<@=:98I8(I)    (N.Y.Sup.)  By  court  not  having  ju- 
risdiction not  entitled  to  full  faith  and  credit 
in  other  state.— Kaiill  v.  Knill,  398. 

JURY. 

See  Trial,  <&s>310-315. 

JUSTICES  OF  THE  PEACE. 

V.  REVIETV  OF  PROCEEDINGS. 
(A)  Appeal  and  Error. 

<g=»l85(3)  (N.Y.Co.Ct.)  Finding  of  fact" not 
disturbed  on  appeal.— Thompson  v.  New  York 
Cent.  R.  Co.,  954. 

<@=:»I90  (N.Y.Co.Ct,)  Appellate  court  may  or- 
der new  trial  before  another  justice.— Tickner 
v.  Mesel,  234. 

19(5  N.Y.S.-64 


LANDLORD  AND  TENANT. 

II.  LEASES  AND  AGREEMENTS  IN 
GENERAL. 

(A)   Reaniaitea  and  Validity. 

^=:>25(5)  (N.Y.Sup.)  Lease  held  to  have  be- 
come effective  on  signature  of  both  parties,  and 
not  on  delivery  of  duplicate.— 176  West  •87th 
St.  Corporation  v.  Fleischman,  92. 

(B)   Conatrnctfon  and  Operation. 

^=»47  (N.Y.Sup.)  Provision  of  lease  on  con- 
demnation of  portion  of  premises  constituted 
conditional  limitation.— Lonas  v.  Silver,  214. 

IV.  TERMS   FOR  YEARS. 

(B)    Aaatffnuieaty    Snbletti-niry    and    Mort« 


^==>76(3)  (N.Y.Sup.)  Lessees'  assignee  not 
entitled  to  damages  from  lessor,  who  canceled 
lease  for  violation  of  covenant  prohibiting  as- 
signment without  lessor's  consent.— Leo  Fink- 
enberg,  Inc.,  v.  Crompton  Bldg.  Corporation,  33. 

(C)   Extenaiona,  Rene^vala,  and  Opttona  to 
Parchaae  or  Sell. 

<&:s>89i/2  (N.Y.Mun.Ct.)  Facts  held  not  to  show 
acceptance  of  tenants'  offer  for  one  month's 
term. — Mandel  v.  Denman,  247. 

VII.   PREMISES  AND  ENJOYMENT 
AND  USE  THEREOF. 

(E)  Injuriea  from  Danfferoua  or  Defective 
Condition. 

^=»164(l)  (N.Y.Sup.)  Tenant  assumes  risk 
of  condition  of  premises,  in  absence  of  inspec- 
tion or  express  covenant.— Higgins  v.  Fox,  30. 
<@=»I69(6)  (N.Y.Sup.)  Evidence  held  not  to 
disprove  contributory  negligence  of  infant  plain- 
tiff's parents.— Reiljjr  v.  Kanenbley,  210. 

VIII.  RENT  AND  ADVANCES. 
(A)  Riffbta  and  Llabilitiea. 

€;=»200(l)  (N.Y.Sup.)  Tenant  AeZd  obliged  to 
pay  taxes  fo-r  entire  year,  though  not  due  until 
after  lease  expired. — Apex  Leasing  Co,  v.  White 
Enamel  Refrigerator  Co.,  259. 
(gs5»200(li/2)  (N.Y.Sup.)  Tenant,  appealing 
from  judgment  increasing  rental,  not  required 
to  deposit  rent  that  would  have  accrued  at  the 
increased  rate  prior  to  the  entry  of  judgment. 
—People  ex  rel.  Fogelhut  v.  Tuomey,  87. 
<@=>20e(l'/2)  (N.Y.Co.Ct.)  Emergency  rent 
laws  not  applicable  to  landlord's  action  against 
tenant  for  breach  of  special  agreement  made 
in  settlement  of  prior  action  for  increased 
rental.— Von  Lubken  v.  Schuessler,  231. 

IX.  RE-ENTRY    AND   RECOVERY   OF  POS- 
SESSION  BY   LANDLORD. 

(ds9278i/2  [New,  vol.  1 1 A  Key-No.  SeHes] 

(N.Y.Mun.Ct.)  Landlord  could  not  re- 
cover possession  in  summary  proceedings  of  a 
four-story  building  against  tenant  using  a  por- 
tion of  premises  for  his  own  dwelling  purposes. 
—Farrow  v.  Martin,  244. 

Building  held  not  suitable  for  division,  so  as 
to  entitle  landlord  to  recover  portion  not 
used  by  tenant  for  dwelling  purposes  in  sum- 
mary proceeding. — Id. 

<S=»296(I)  (N.Y.Sup.)  Lease  on  conditional 
limitation  expired  on  noti(?e  that  landlord  ex- 
ercised option.— Lonas  v.  Silver,  214. 
<8=5297(l)  (N.Y.Sup.)  Landlord  held  without 
right  to  maintain  proceedings  for  summary  pos- 
session, where  failing  to  exercise  option  to  ter- 
minate lease.— Seasongood  v.  Smith,  340. 


(XT) 


Digitized  by 


Google 


Ii«iicllord  and  Teaant 


195  NEW  YORK  SUPPLEMENT 


<e=»303(2)  (N.Y^up.)  Sufficient  to  allege  in 
summary  proceeding  that  tenant  had  not  agreed 
on  rent  after  happening  of  condition. — Lonas  v. 
Silver,  214. 

^=s>305(l)  (N.Y.Sup.)  Answer  in  summary 
proceeding  held  sufficient.— 905  West  End  Ave. 
Corporation  v.  Peers,  86. 

LEASE. 

See  Landlord  and  Tenant 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  ^=»63. 

LIBEL  AND  SLANDER. 

I.   ^VrORDS    AND   ACTS    ACTIONABLB,   AND 
LIABILITY  THE3RE:F0R. 

^=>7(I9)   (N.Y.Sup.)  Language    held    slander 
per  se.— Walmsley  v.  Kopczynski,  699. 
^==>9(8)   (N.Y.Sup.)  Article  attacking  newspa- 
per  editor   held   libelous.— Adirondack   Record 
V.  Lawrence,  627. 

Handbill  attacking  newspaper  editor  held  not 
libelous  as  to  newspaper. — Id. 
^=>\9  (N.Y.Sup.)  Article  alleged  libelous  must 
be  construed  as  a  whole.— Adirondack  Record 
V.  Lawrence,  627. 

IV.  ACTIONS. 
(A)  Rtfrlit  oi  Aotlon  and  Defenses. 

^=s>73  (N.Y.Sup.)  Newspaper  cannot  main- 
tain action  for  libel  for  personal  attack  on 
its  editor.— Adirondack  Record  v.  Lawrence, 
627. 

(€?)   Bvldence. 

<S=s>IOI(4)  (N.Y.Sup.)  Qualified  privilege  does 
not  take  case  from  jury,  but  only  casts  bur- 
den of  proving  malice  on  plaintiff.— Walm- 
sley  V.  Koi>czynski,  699. 

^=s>fl0(3)  (N.Y.8up.)  Evidence  of  specific 
acts  tending  to  show  bad  reputation  held  ad- 
missible on  issue  of  chastity.— Walmsley  v, 
Kopczynski,  699. 

Evidence  of  general  bad  reputation  is  ad- 
missible.-^Id. 

Evidence  of  specific  acts  showing  bad  reputa- 
tion admissible,  -^here  character  is  in  issue. 
-Id. 

Acts  of  plaintiff  are  adraisisble,  though  not 
conclusive  as  to  lasciviousness. — Id. 

(ES)   Trial,  Judgment,  and  RevleTr. 

<@=:>I23(8)  (N.Y.8up.)  Qualified  privilege  does 
not  take  case  from  jury. — Walmsley  v.  Kop- 
czynski,  699. 

LICENSES. 

I.    FOR    OCCUPATIONS    AND    PRITIIiBGESS. 

^ss>7{{)  (N.Y.Sup.)  Statute  requiring  license 
for  operation  of  school,  course  of  instruction, 
etc.,  held  within  the  police  power  of  the  state. 
—People  V.  American  Socialist  Soc,  801. 
^=»7(2)  (N.Y.Sup.)  Statute  requiring  license 
for  operation  of  schools,  classes,  etc..  with 
stated  exceptions,  h^ld  not  to  unlawfully  dis- 
criminate against  institutions  not  excepted. — 
People  V.  American  Socialist  Soc,  801. 


LIENS. 

See  Attorney   and   Client,  ^=»190; 
®»502. 

LIFE  ESTATES. 


Taxation, 


(N.Y.Sup.)  Life  tenant  not  entitled  to 
hold  fund  without  giving  security. — ^Hodgman  v. 
Cobb,  428. 

(18) 


e=s>2\  (N.Y.Sup.)  Executor  may  deliver  money 
to  life  tenant  on  receiving  proper  aecurity.^ 
Hodgman  v.  Cobb,  428. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

I.   STATUTES   OF  lilBIITATION. 

(A)  Nature,  Valldttr,  and  ConstruetfloA  la 

Geaeral. 

^=»4(2>  (N.Y.8ffp.)  Amendment  as  respects 
retroactive  limitation  as  to  right  to  redeem 
against  mortgagee  in  possession,  held  unconsti- 
tutional.—Mooney  V.  Miller,  437. 

(B)  lifmltatlons   Applicable  to  Partiemlar 

Aetlons. 

<®=»37(4)  (N.Y.Sup.)  Forty-year  Hmitatioo 
statute  held  bar  to  action  to  revoke  lettect 
patent  for  fraud,— People  v.  New  York  Transit 
&  Terminal  Co.,  305. 

IT.   OPESKATION  and  IQFFBOT  OF  BAR  BT 
lilMITATION. 

<d=s>l67(l)  (N.Y.Sup.)  Barring  of  debt  does 
not  impair  pledgee's  lien  securing  debt.— Hut- 
son  V.  Title  Guarantee  &  Trust  Co.,  31(1. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

^=:>I0  (N.Y.Sup.)  Motion  to  cancel  for  unrea- 
sonable delay  of  plaintiff  and  failure  to  serve 
defendants  should  have  been  granted.— Napoli 
V.  Frank,  108. 

^=9 1 5  (N.Y.Sup.)  Filing  of  notice  improper 
in  action  to  recover  upon  personal  obligation.— 
Mt.  Vernon  Co.,  Silversmiths,  v.  Mt.  Vernon 
Metal  Products  Co.,  21. 

LIVERY  STABLE  AND  GARAGE 
KEESPERS. 

^=»4'/2  (5I.Y.SUP.)  Consent  of  property  own- 
ers to  building  of  garage  may  be  revoked  be- 
fore acted  upon.— People  ex  rel.  Brennan  v. 
Walsh,  264. 

MALICIOUS  PROSECUTION. 

II.   UTANT   OF   PROBABIiB   CAUSE. 

^=:»I5  (N.Y.)  Lack  of  probable  cause  element. 
— Halsey  v.  New  York  Soc.  for  Suppression  of 
Vice,  234  N.  Y.  1,  136  N.  E.  219. 

III.   MALICB. 

^=932  (N.Y.)  Malice  may  be  presumed  from 
lack  of  probable  cause.— Halsey  v.  New  York 
Soc.  for  Suppression  of  Vice,  234  N.  Y.  1,  136 
N.  E.  219. 

V.   ACTIONS. 

^=>7f  (2)  (N.Y.)  Lack  of  probable  cause  ques- 
tion for  jury. — Halsey  v.  New  York  Soc.  for 
Suppression  of  Vice,  234  N.  Y.  1,  136  N.  E. 
219. 

Probable   cause   for   believing  book   obscene 
held  question  for  jury. — Id. 

MANDAMUS. 

I.    NATITRB   AND    GROUNDS    IN    GENSRAI.. 

^=:>tO  (N.Y.Sup.)  Telephone  service  not  com- 
pelled, where  refusal  to  furnish  was  because 
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of  illegal  use"  of  telephone.—People  ex  rel.  Hie- 
gel  V.  New  York  Telephone  Co.,  832. 

To  compel  restoration  of  service  denied, 
where  relator  fails  to  show  ignorance  of  the 
telephone's  use  in'  violation  of  law.— Id. 

II.  S17B4BCTS  AKD  PURPOSB9  OF  RBLIBF: 

(B)    Acts   and   Proceedlnas   of   Pnblto   Ofll- 
eers  and  Beards  and  MnalolpaUtlen* 

^=:982  (NJY.Su p.)  Order  granted  to  compel 
register  to  record  deed  properly  acknowledged 
and  certified  in  oUier  state,— People  ex  reL 
Title  Guarantee  &  Tnlst  Co.  v.  McQuade,  408. 

III.  JURISDICTION.      PR0CBEDIN09,      AND 

RBLIIBF. 

<e=:9l64(4)  (N.Y.Sup.)  Recital  in  exhibit  an- 
nexed to  return  held  not  to  be  conclusive 
against  defendant.— ^People  ex  reL  Bissett  v. 
Coler.  262. 

MARRIAGE. 

See  DiTorce;  Husband  and  Wife. 
^s»22  (N.Y.SnpL)  Cohabitation  as  husband 
and  wife,  in  belief  that  a  valid  marriage  cere- 
moiny  had  been  performed,  held  to  establish  valid 
common-law  marriage. — ^Ellis  v.  Kelsey,  126. 
«=»40(7)  (N.Y^Sup.)  Evidence  of  cohabita- 
tion held  to  create  presumption  that  plaintiff's 
father  and  mother  were  married  according  to 
the  laws  of  other  country.— Ellis  v.  Kelsey.  126. 
(8=s>50(5)  (N.Y.SUP.)  i^vidence  held  to  estab- 
lish common-law  marriage.— Ellis  v.  Kelsey,  128. 
^==>58(l)  (N.Y.Sup.)  Dissolution  of  marriage 
will  not  be  granted  for  five  successive  years* 
absence,  but  on  the  presumption  of  death  aris- 
ing from  unexplained  absence.— Pitcaim  v.  Pit- 
cairn,  275. 

<@=>60(4)  (N.Y.Sup.)  Petition  for  publication 
of  notice  under  Domestic  Relations  Law  must 
set  forth  with  suflBcient  detail  efforts  to  dis- 
cover whether  wife  was  living.— Pi tcairn  v.  Pit- 
caim, 275. 

Petition  for  publication  of  notice  held  defec- 
tive for  not  stating  that  wife  had  not  been 
known  to  be  living  for  five  yejirs.— Id. 

Dissolution  of  marriage  will  not  be  granted 
for  five  successive  years'  absence,  but  on  the 
presumption  of  deatii  arising  from  unexplained 
absence  and  notice  for  publication  should  refer 
to  presumption. — Id. 

«=»60(7)  (N.Y.Sup.)  Evidence  held  to  Justify 
finding  in  annulment  suit  that  plaintiff  discov- 
ered invalidity  of  marriage  before  month  in 
which  he  left  defendant.— Leeds  v.  Joyce,  468. 

Evidence  held  to  justify  finding  that  parties 
agreed  to  continue  living  as  husband  and  wife 
after  learning  of  wife's  absolute  divorc*.— Id. 

MASTER  AND  SBRTANT. 

I.  THE   RBIiATION. 
(O   Ternftlnntlon  and  Dlscltarffe. 

^s>43  (N.Y.SDP.)  Wrongful  discharge  for  jury. 
—Kelly  V.  Spada,  20.  - 

II.  SERTICESS   AND    COMPENSATION. 
(A)  Performance  af  Serrloes. 

^=962  (N.Y.Sup.)  Employer  held  entitled  to 
assignment  of  patent  obtained  by  employees.— 
Aip  Reduction  Co.  v.  Walker,  120. 

(B)  "Wtisem   and   Other  Remuneration. 

^sb70(3)  (N.Y.Sup.)  Manager  failing  to  prove 
net  profits  not  entitled  to  recover.— Kleinbaum 
v.  Miller,  821. 


IV.  LIABIIilTIES  FOR  INJURIBS  TO 
THIRD  PERSONS. 

(A)  Acta  or  Omisslona  of  Servant. 

(8s>30l(l)  (N.Y.Supw)  Daughter  usins  fa- 
ther's car  to  carry  her  mother  for  ride  held 
his  agent.— McCrossen  v.  Moorhead,  164. 
<&:s>30i(4)  (N.Y.)  No  change  of  relationship 
unless  command  has  been  surrendered. — Wag- 
ner V.  Alotor  Truck  Renting  Corporation,  234 
N.  T.  31,  136  N.  K.  229. 

Contractor  employing  trucking  company  held 
not  liable  for  driver's  negligence.— Id. 

(C)   Actions. 

<8=5>330(3)  (N.Y.)  Jury  authorized  to  find  that 
party  hiring  trucKs  was  liable  for  driver's  neg- 
ligence.—Wagner  V.  Motor  Truck  Renting  Cor- 
poration, 234  N.  T.  31,  136  N.  B.  229. 

VI.     "WORKMBN'S     COMPRNSATION     ACTS. 

(A)   Nature  and   Gronnda  of  Haater'n   Lla- 

t»IUtr. 

^=>349  (N.Y.Sup.)  Statute  preventing  termi- 
nation of  compensation  by  death  construed 
prospectively.— Draper  v.  W.  H.  Draper  & 
Sons.  162. 

^=^9353  (N.Y.Sup.)  Common-law  action  lien 
for  negligence  causing  occupational  disease  not 
compensable.—Trotit  v.  Wickwire  Spencer 
Steel  Corporation.  528. 

<@=>367  (N.Y.Sop.)  Carpenter  making  repairf 
held  an  "independent  contractor,"  not  an  *'em- 
ployee,"  within  Compensation  Law.— Ball  v. 
Bertelle's  Estate,  150. 

<&=9367  (N.Y.Sup.)  Employee  of  contractor 
repairing  building  held  not  "employee"  of  qwn- 
er,  within  Compensation  Law.— Bache  "v.  Sal- 
vation  Army,    151. 

^=»373  (N.Y.Sup.)  Injury  by  bomb  exploding, 
in  street  held  compensable.— Roberts  v.  J.  F. 
Newcomb  &  Co.,  4(>5. 

<&s»373  (N.Y.Su|i.)  Occupational  disease  from 
chlorine  poisoning  not  compensable. — Trout  v, 
Wickwire  Spencer  Steel  Corporation,  528. 
<3s»375(i)  (N.Y^8ap.)  Employee  going  in 
workroom  to  change  his  clothes,  and  not  to 
sleep  is  in  "course  of  employment,"  within 
Compensation  Law.— State  Treasurer  v.  Cohen, 
82 

^=>375(f)  (N,Y.Supw)  Injury  to  employee 
violating  rules  not  compensable,  because  not 
arising  in  "course  of  employment." — ^Hamberg 
V.  Flower  City  Specialty  Co..  170. 

(D)  Compensation. 

<@=»385(l4)(N.Y.Sup.)  Loss  of  use  of  one  foot 
and  partial  use  of  other  foot  held  not  "total 
disability,"  within  Compensation  Law. — Crock- 
ett V.  F.  T.  Coppino  &  Sons,  153. 
^=s>385(l6)    (N.Y.Sup.)  Charges    for     medical 
services  to  compensation  claimant  held  improp- 
er.—Lawson  V.  Wallace  &  Keeney,  673. 
€x=>388  (N.Y.Sup.)  Partial     dependency     sus- 
tains compensation  award. — Appignani  v.  Staten 
Island  Rapid  Transit  Co.,  195. 
^=»389    (N.Y.Sup.)    Compensation     Insurance 
carrier  cannot  raise  question  or  its  own  prej- 
udice from  failure  to  give  notice;   "employer." 
—Lawson  v.  Wallace  &  Keeney,  673. 

(C)  Proceedtngrs. 

<@=>398  (N.Y.Sup.)  Compensation  claimant's 
failure  to  give  "notice"  held  not  excusable. — 
Avellino  v.  McKee  Refrigerator  Co.,  171. 
€=s>398  (N.Y.Sup.)  Want  of  notice  of  compen- 
sation claim  held  no  defense.— Hill  v.  Ancram- 
Paper  Mills,  522. 
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^=>405(l)  (N.Y.Sap.)  Finding  of  lack  of  prej- 
udice by  want  of  notice  of  compensable  injury 
sustained.— Lawson  v.  Wallace  &  Kfteney,  673. 
<e=»405(4)  (N.Y.Sup.)  Causal  relation  be- 
tween injury  and  disability  for  which  compen- 
sation awarded  ^Id  not  established. — ^HiU  v. 
Ancram  Paper  Mills,  522. 

Compensation  award  for  death  sustained. — Id. 
^=>4I9  (N.Y.Sup.)  Disability  award  under 
Compensation  Law  personal  to  employee. — Hill 
T.  Ancram  Paper  Mills,  522. 

ivnxoRS. 

See  Infants. 

MORTGAGES. 

See  Chattel  Mortgages. 

I.  RBCtPISITESS   AND   VALIDITY. 
(D)  Validity. 

^=>79  (N.Y.Sup.)  Mortgage  to  daughter's  de- 
frauded fiane6  held  void  for  duress,  and  as  be- 
ing agreement  to  stifle  prosecution.— Cushing  v. 
Hughes,  200. 

III.   CONSTRUCTION   AND   OPERATION. 
(A)   General   Rules    of    Construction. 

^=3»I05  (N.Y.Sup.)  Deed  and  mortgage,  ex- 
ecuted same  day  and  affecting  same  property, 
presumed  parts  of  same  transaction.—Stephen- 
son  T.  Naumann,  768^ 

(C)    Property    Morterasred,    and   ESstates    of 
Parties  Tlaereln. 

<S=>I43 .(N.Y.Sup.)  Title  of  mortgagor  to  mort- 
gaged premises  not  affected  by  possession  of 
mortgagee  after  forclosure  judgment,  but  with- 
out sale.— rMooney  v.  Miller,  437. 

Assignment  by  mortgagee  in  possession  of 
the  mortgaged  premises  after  foreclosure,  with- 
out sale,  decisive  evidence  of  mortgagor's  right 
to  redeem.— Id. 

VI.   TRANSFER   OF   PROPS3RTY   mORT- 

GAGESD   OR   OF   B^UITY    OF 

REDEMPTION. 

^=s>294  (N.Y.Sup.)  Surrender  of  possession' of 
mortgaged  property  to  brother-in-law  immedi- 
ately before  judgment  of  foreclosure  held  not 
tantamount  to  abandonment  of  possession.-r 
Monney  v.  Miller.  437. 

X.  FORESCIiOSURB   BY  ACTION. 
(L)  Disposition   of  Proceeds   and   Surplus. 

(S=^568  (N.Y.Sup.)  Validity  of  conveyance  may 
be  attacked  in  surplus  proceeding.— Stephenson 
y.  Naumann,  768. 

MOTIONS. 

^=>53  (N.Y.Sup.)  Relief  not  specifically  re- 
quested may  be  granted  under  prayer  for  gen- 
eral relief.— Thornburn  v.  Mitchell,  92(). 
^==364  (N.Y.Sup.)  Kules  applicable  to  judg- 
ments as  estoppels  not  fully  applicable  to  or- 
ders made  on  motions.— Thorburn  v.  Mitchell, 
920. 

Administrator's  liability  not  being  passed  on 
in  former  motion,  application  to  amend  motion, 
to  ask  for  judgment  against  administrators, 
granted.— Id. 

MUNICIPAL  CORPORATIONS. 

See   Counties;    Schools  and  School  Districts; 
Street  Railroads;    Towns. 
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IV.  PROCBBDINGS    OF    COUlfCIL    OR 

OTHBR  GOVBRBfING  BODY. 

(B)   Ordinances  and  By-Iia^rs   in  General. 

<@=»I22(2)  (N.Y^up.)  Rule  of  intendment  fa- 
voring validity  of  statutes  applicable  to  ordi- 
nances of  municipalities.— People  ex  reL  Ogden 
v^McGowan,  286. 

V.  OFFICERS,    AGESBTTS,    AND    CMPLOY^S. 

(B)   Municipal     Departments    and     Omcers 
Tliereof. 

<S=9l84(2)  (N.Y.Sup.)  Administration  of  oatfc 
orally  held  not  a  compliance  with  statutes  re- 
quiring police  offifcer  to  "file"  and  "subscribe" 
oath.— In  re  Yakel,  355. 

Court  not  authorized  to  order  policeman's 
oath  filed  nunc  pro  tunc  as  of  the  date  of  ap- 
pointment.— Id. 

<g==>l85(l)  (N.Y.Sup.)  Policeman  Jisld  not 
^iltv  of  insubordination,  neglect  of  duty,  etc, 
m  releasing  persons  in  bis  custody.— In  re  Peo- 
ple ex  rel.  Dwyer  v.  MacAffer,  706. 
€=»I85(I0)  (N.Y.Sup.)  Safety  commissioner 
cannot  use  informatioti  not  disdosed  at  hear- 
ing of  charges  against  policeman  as  basis  for 
findings.—In  re  People  ex  rel.  Dwyer  v.  Mac- 
Aflfer,  706. 

ig=»l92  (N.Y.Sup.)  Power  of  board  of  appeals 
to  reconsider  its  orders  ia  not  arbitrary.— -Peo- 
ple ex  rel.  Brennan  v.  Walsh,  26^. 

IX.  PUBLIC  IMPROVBIHESBTTS. 

(A)     PoTrer     to     Make     Improvements    or 
Grant  Aid  Therefor. 

<@=;:»273i/2  [New,  vol.  2  Key- No.  Series] 

(N.Y.Sup.)  City  of  New  York  may  not 
operate  bus  lines.— Huff  v.  City  of  New  York, 
2i>7. 

"Emergency"  declared  by  Legislature  refers 
to  transit  situation  as  a  whole. — Id. 

Bemedy  for  transit  emergency  to  be  applied 
by  transit  commission,  not  by  city.— Id. 

Acts  of  city  in  establishing  bus  line  without 
complying  with   charter   illegal.— Id. 

(C)    Contractu. 

^=:»352  (N.Y.Sup.)  Subway  contractor  held  not 
entitled  to  underpinning  price  for  supporting 
stoops.— McGovern  v.  City  of  New  York,  92o. 

Subway  contractor  held  entitled  to  payment 
for  emergency  exits  and  ventilating  cnambers 
as  for  tunnel  excavations.— Id. 
<d==>353  (N.Y.Sup.)  Failure  by  assignee  of 
building  contract  to  file  notice  of  assignment 
with  president  of  city  council  held  to  give  lien- 
ors prior  right  on  fund  due  on  contract;  "de* 
pactment;"  **bureau.** — ^Albany  Builders*  Supply 
Co.  v.  Eastern  Bridge  &  Structural  (^.,  416. 
<g=»360(4)  (N.Y.Sup!)  City  held  to  have  waiv- 
ed formal  presentation  of  claims  to  engineer. — 
McGovern  v.  City  of  New  York.  926. 
<@:=:>360(6)  (N.Y.Sup.)  Misrepresentation  to 
bidders  as  to  work  included  in  specifications 
does  not  authorize  recovery  for  additional 
work.— McGovern  v.  CJity  of  New  York,  925, 

Subway  contractor  held  entitled  to  extra  com- 
pensation for  moving  duct  lines.— Id. 

Subway  contractor  held  entitled  to  extra  pay 
for  additional  cost  caused  by  striking  mud. — Id. 

Subway  contractor  held  entitled  to  recover 
extra  compensation  for  work  beyond  ordered 
line  of  excavation. — Id. 

C=>373(3)  (N.Y.SUP.)  Bank  to  which  con- 
tract was  assigned  held  to  have  right  prior  to 
lienors,  who  filed  notices  with  clerk  of  common 
council.— Albany  Builders'  Supply  Co.  y.  East- 
ern Bridge  &  Structural  Co.,  416i 
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(B)  AMvessments  for  Beneflt«»  and  Special 
Taxes.  > 

€^426  (N.Y.)  Assessments  for  local  improve- 
ments may  be  imposed  on  lands  .owned  by  the 
state  but  only  after  compliance  with  restric- 
tions—In  re  Melrose  Ave.  in  Borough  of  the 
Bronx,  234  N.  Y.  48,  136  N.  B.  285. 

X.    POLICE    PO-WBR    AND    RBGUliATIONS, 

(A)    Deleiraiion,    Bxtent,    and    Exercl«e    of 

Power. 

«;=:»60l  {HySvtp.)  Bnilding  zone  resolution 
held  not  to  prohibit  use  of  building  in  residence 
district  for  publication  and  circulation  of  Bibles 
without  profit.— Cromwell  v.  American  Bible 
Society,  217. 

<5=»6QI  (N.Y.Sii|i.)  Ordinance  creating  resi- 
dential district,  not  pursuant  to  any  general 
policy,  held  void.— City  of  Utica  v.  Hanna.  225. 
Power  granted  cities  to  adopt  general  zoning 
ordinances  should  be  liberally  constnied:--ld. 
^=>62l    (M.Y.Sup.)  Building    permit    held   un- 

Sroperly    canceled.— People   ex   rel.    Evens    r. 
leinert,  711. 

XI.  USB   AND   REGULATION  OP  PUBLIC 
PLACES.  iPnOP^RTY,   AND  WORKS. 
(A)   Street*  and  Otlier  Public  WayM. 
<g5=»ee2  (N.Y.8i|p.)  Borough      president      held 
not  authorized  to  revoke  permits  granted  for 
lowering  sidewalk.— Greeley  Sightseeing  Co.  v. 
Riegelmann,  845. 

Duty  of  borough  president  werely  super- 
visory, when  it  involves  removal  of  curbing. 
—Id. 

<©=>669  (N.Y'.Sup.)  Basement  of  access  and 
egress  foi*  business  purposes  may  be  used  by 
owner  at  risk  of  temporary  inconvenience  to 
person  traveling  highways.— Greeley  Sightsee- 
jn2  Co.  V.  Riegelmann,  845. 
<^697(2)  (N.Y.Sup.)  Action  to  restrain  il- 
lepal  action  of  city  officials  in  establishing  a 
bus  line  can  be  brought  by  carrier,  taxpayer,  or 
resident  citizen.— Huff  v.  City  of  New  lork, 
257  ' 

<&=>*703(I)  (N.Y,Sup.)  Act  requiring  taxicab 
owners  to  furnish  bond  ^cr<f  valid  exercise  of 
police  power.— DoineUa.v.  Bnright,  217. 

XIII.   FISCAL   MANAGEMENT,   PUBLIC  , 
DEBT.   SECURJITIES,  AND   TAX- 
ATION. 

(A)  Po-vrer  to  laonr  Indebtedness  and  Ex- 
penditures. 

^=>670  (N.Y .Sup.)  Operation  of  crosstown  bus 
line  by  city  without  obtaining  se^enue  there- 
^om  held  unconstitutional.— Belt  Line  By.  Cor: 
poration  v.  City  of  New  Yotk,  203. 

(D)  Taxes  and  Other  Revenne,  aiid  Applt* 

cation  Tliereoi. 

<©=5>»57(3)  (N.Y.Sup.)  "City  purposes,"  as 
Bsed.in  Constitution,  limiting  city's  annual  taxa- 
tion,' includes  moneys  for  educational  purt)oses. 
—Board  of  Education  of  City  of  Rochester  v. 
Van  ^tandt,  297.  .  ^      ^  . 

<©=»966(r)  (N.Y.)  Land  belonging  to  the  state 
not  subject  to  taxation.— In  re  Melrose  Ave.  in 
Borough  of  the  Bronx,  234  N.  Y.  48,  1.86  N.  B; 
235. 

^:=:9966(1)  (N.Y.Sup.)  Tunnels  across  street 
held  properly  taxed.— People  ex  rel.  Fftfs  v. 
Cantor,  877. 

(E)  Rflfflitk    and    Remedies    of   Taxpayers. 

<©=»9ft3(l)  (N.Y.Siip.)  Action  to  restrain  il- 
legal act  of  city  officials  in  establishing  a  b.u9 


line  can  be  brouglit  by  carrier,  taxpayer,  or 
resident  citizen.— Huff  v.  City  of  New  York, 
257, 

(gp»996i  (N.Y.Sttp.)  Taxpaying  railroad  could 
bring  action  to  restrain  city  from  operating 
competing  Kne,  where  operation  by  city  was 
^yaste  of  funds.— Belt  Line  Ry.  Corporation  v^ 
City  of  New  York,  208. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  <S=5>708-762. 

NAVIGABLE  WATERS. 

See  Canals. 

II.   LANDS  Ul^DER  TVATBR. 

<@=:»3Q(I)  (N.Y.)  Bights  to  which  land  under 
navigable  waters  between  high  and  low  water 
mark  are  subject  stated.— Tiffany  v.  Town  of 
Oyster  Bay,  234  N.  Y.  15,  136  N.  E.  224. 
<Ss936(l)  (N.Y^Siip.)  Title  to  navigable  river 
below  high-water  mark  is  in  state*— Hinkley 
V.  State,  914. 

<g=»37(l)  (N.Y.Sop.)  Appropriation  of  land 
below  high-water  mark  pursuant  to  agreement 
as  to  settlement  of  claim  held  not  a  conces- 
sion of  owner's  property  rights.— Hinkley  v. 
State,  914. 

«@=»37(4)  (N.Y.Sup.)  Upland  owners,  filling  In 
to  bulkhead  pursuant  to  statute,  became  >prae-> 
tically  owners  in  fee.— People  v.  Brooklyn  Un- 
ion Gas  Co.,  303. 

Grant  by  state  held  to  vest  in  upland  owner 
title  to  filled-in  land.— Id. 

Stata  earniot  collaterally  attack  title  to  filled- 
in  land  granted  by  it  tndre  than  60  years  ago. 
-Id. 

(©=>37(4)  '(N.Y^apO  Applications  of  others 
for  letters  patent  held  not  to  extend  easement. 
—People  V.  New  York  Transit  &  Terminal  Co., 
305.      . 

<&=»37(4).(N.Y.Sup.)  Submerged  land  ^eZd  to 
be  -under  creek,  and  not  under  Sound,  so  ^  to 
be  included  in  grant.— Bliss  v.  Benedict  690. 
<@=>38  (N.Y.)  Grantee  may  fill  in  land  under 
water,  where  title  is  granted  by  the  sovereign. 
—Tiffany  v.  Town  of  Oyster  Bay,  234  N.  Y.  15, 
136  N.  E.  224. 

Title   to    filled-in   land   held  in   town,    sub- 
ject to  rights  of  ripatian  owner.— Id. 
(g=>38  (N.Y.Sup.)  Letters  patent  forfeited  for 
noncompliance    with    conditions    providing   for 
improvement— Peojile  v.  Merritt,  776. 
^=;:»38  (N.Y.^UA*).  Patent    held    to    have    ex- 

Sired    by    noncompliance    with    granting    con- 
itions.— People    V.    Wainwright,    777. 
State  held  entitled  to  patented  lands,  forfeit- 
ed for  noncompliance  with  conditions  of  granL 
—Id. 

€=s>38  (N.Y.8u«.)'TEliparfan  owner's  rights  in 
filled-in  landa^eterminedios.^l  time  she  was 
owner  of  uplfi^ids.— Hinkley  v.  State,  014. 

Ill,    RII^AHrAN    AND    LITTORAL    iiIGHT$». 

<©=»39(2)  (N.Y.Sup.)  State's  right  to  control 
for  navigation  superior  to  riparian  owner's 
right  in  land  be^ow  hifh-waternjaarfe.— Hinkley 
V.  State,  914. 

<g=>39(3)  (N.V.Sttp.)  Ripariati  owner  may 
build  dock,  subject  to  state's  right  of  control 
and  use  for  navigation  and  commerce.— Hink- 
ley V.  State,  914. 

C=>43(5)  (N.Y.)  Town  held  to  have  no  right 
to  construct  pu*bhc  bath  house  on  foreshore 
filled  in  by  riparian  owner.— Tiffany  v.  Town  of 
Oystet  Bayy  234  N.  Y.  15,  136  N.  E.  224.        , 

(21) 
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NEGUGENCB. 

See  Master  and  Servant,   <&:s>301-d30;    Rail- 
roads, <d=»324~350;   Street  Railroads,  ^ss>118. 

!•  ACTS    OR    OMISSIONS    CONSTITUTING 
NBGULGKNCK. 

'(R)  DansrerouM       Sab«taAC«s,      MaGblnerr* 
and  Other  InMtrumentalltles. 

«=>27  (N.Y.Sup.)  Manufacturer  of  sparklers 
held  liable  for  injury  to  child.— Henry  v.  Crook, 
642. 

(C)  Condition  and  U«e  of  I^and,  Bnlldlnffs, 
and  Other  Strnctnres. 

<S=»32(2)  (N.Y.8up.)  "Licensee"  distinguished 
from  **invitee."— Brister  v.  Flatbush  Leasing 
Corporation,  424. 

IV.   ACTIONS. 
<B>  B-ridence. 

^:»I22(I)  (N.Y.SUP.)  Burden  of  proof  of 
contributory  negligence  on  defendantr-Daniel- 
sen  T.  Horse  Dry  Dock  &  Repair  Co.,  91. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

IL   GROUNDS. 

OD)  IrremilarltleM    or    Defect*    la    Terdlot 
or  Flndlnars. 

<^=>60  (N.Y.8up.)  Contradictory  verdict  set 
aside.— Bessey  v.  Driscoll,  62. 

III.   PROCBBDINGS   TO   PROCURES  NBHIT 
TRIAIi, 

I^=»II4  (N.Y .Sup.)  Motion  to  set  aside  verdict 
rendered  on  specific  issues  entertained  only  by 
court  rendering  final  judgment.— Marks  v. 
Mullen.  764. 

<8=»I62(3)  (N.Y.8up.)  Verdict  for  $15,000, 
where  $10,000  was  claimed,  held  not  to  indicate 
prejudice  on  part  of  jury.— Weinstein  t.  Br- 
showsky,  109. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

<&=»6  (N.Y.Sup.)  One  bound  to  make  inquiry 
charged  with  knowledge  discoverable,  had  he 
performed  duty.— Rogers  v.  Adams,  t72. 

Means    of    knowledge    equivalent    to    actual 
knowledge.— Id. 

NUISANCE. 

I.  PRITATD  NUISANCES. 
(C)  Abatement   and    Injunction. 

<^s>3\  (N.Y.8up.)  Removal  of  spite  fence  not 
ordered  on  preliminary  motion. — Saperstein  v. 
i3erman,  1. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  €s9l54. 

OBSCENITY. 

^=?>5  (N.Y.)  Book  to  be  considered  as  a  whole. 
— Halsey  v.  New  York  Soc.  for  Suppression  of 
Vice,  234  N.  Y.  1,  136    N.  E.  219. 

Style  or  greatness  of  author  does  not  pre- 
vent book  from  being  indecent.— Id. 

(22) 


OFFICERS. 

Se«  Clerks  of  Courts;  Judges;  Justices  of  the 
Peace;  Public  Service  Commission^;  Sheriffs 
and  Constables. 

III.  RIGHTS,  PO^ITBRS,  DUTIBS,  AND 
LIABILITIBS. 

^=s>94  (N.V.Sup.)  Statute  allowing  pension 
held  constitutional.— Wright  v.  Craig,  39L 

PARENT  AND  CHILD. 

See  Adoption;  Infants. 

<S=s»3(l)  (N,Y.Siip.)  Duty  of  father  to  support 
remains,  though  he  is  deprived  of  custody  on 
account  of  his  misconduct. — ^People  ex  reL  Klee 
V.  Klee,  778. 

Father   liable   for    necessaries,    apart    from 
agreement  between  the  parents. — Id. 
C=5>3(3)    <N.Y.Sup.)    Proceedings    to    compel 
support  of  child  not  in  custody,— People  ex  reL 
Klee  V.  Klee,  778. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics.- 

PARTNERSHIP. 

I.  THB  RBLATION. 

(A)   Creation  and  Reaul«lte». 

^=s>9(l)  (N.Y.Sup.)  Contract  hM  one  of  em- 
ployment and  not  of  partnership.— Kleinbaum 

V.  Miller,  821. 

(C)  Bvldenee. 

<@=>48  (N.Y.Sup.)  Existence  of  partnership 
with  a  deceased  person  may  be  established  by 
oral  evidence.— Gratwick  v.  Smith,  568. 

III.   MUTUAL   RIGHTS,  DUTIBS,   AHD   LIA- 
BILITIKS   OF  PARTNBRS. 

(A)   Firm  Property  and  Boalaem. 

^ss>77  (N.Y.Sup.)  Bill  of  sale  of  entire  effecU 
executed  by  partner  to  corporation  of  which  he 
is  principal  stockholder  for  a  nonexisting  debt 
will  be  set  aside.— Gianuso  v.  Weis,  279. 
^=»86  (N.Y.Sup.)  No  deduction  is  made  from 
share  of  profits  because  one  partner  is  not  as 
active  as  others.— Gratwick  v.  Smith,  568. 

(B>  IndlYidual  Tran«aotloa». 

«=s>97  (N.Y.Sup.)  Partnership  contract  made 
by  member  of  partnership  with  a  close  cor- 
poration of  which  he  is  principal  stockholder 
will  be  set  aside,  where  disadvantageous  to 
partnership.— Gianuso  v.  Weis,  279. 

VI.  DBATH    OF    PARTNER,  AND   SURVTV- 

INO   PARTNERS. 

<S=>245(I)  (N.Y.Sup.)  Surviving  partner  has 
exclusive  right  to  collect  debts,  choses  in  ac- 
tion, and  assets  belonging  to  iSrm.— Gratwick 
V.   Smith.  568. 

<&=>245(3)  (N.Y.Sup.)  Partner's  cashing  of 
check  payable  to  members  of  a  firm,,  and  de- 
positing proceeds  to  his  account  as  executor  of 
copartner,  held  a  conversion.— Gratwick  r. 
Smith.  568. 

<S=s9258(8)  (N.Y.Sup.)  Burden  of  proof  held  to 
be  on  party  claiming  that  Interest  of  partners 
In  check  was  not  equal.-— Gratwick  v.  Smith, 
668. 


Digitized  by 


Google 


INDEX-DIGEST  TvomUaovj  Kotes 

For  CAMS  In  D«e.Dlr.  Jk  Am  JHg.  Key-No^eries  ft  Indexes  see  same  topic  and  KET-MUMBKII 

VII.  DISSOLUTION,  sbttlbmbut,  and 

ACCOUNTING. 


(A)  Caonea  of  Dloiiolatlon. 

«ss»273  (N.Y.8up.)  Will  be  disBolved  and  re- 
ceiver appointed,  where  partner  is  guilty  of 
fraud .-^-Oianuso  v.  Weis.  279. 

PATENTS. 

X.  TITIiE3,   CONVEYANCES,  AND   CON- 
TILACT8. 

(B)  Aaaiarnmenta  and  Otber  Trsutafcra. 

«=»203  (N.Y.Sup.)  Failure  of  one  charged 
with  knowledge  of  conflict  in  title  to  make  rea- 
sonable inquiry  precludes  status  of  bona  fide 
purchaser  without  notice.— Rogers  v.   Adams, 

Failure  to  investigate  title  of  patent  pur- 
chased held  want  of  ordinary  diligence.— Id. 

Sale  of  patent  held  superior  to  subsequent  as- 
signment, where  assignees  charged  with  notice. 

PAnfENT. 

See  Subrogation. 

rV.    PliBADING.    ESVIDENCB,    TRIAL,    AND 
REVIEIV. 

^=967(4)  (N.Y.Sup.)  Presumption  that  checks 
were  given  in  payment  of  debts  held  rebutted  by 
circumstances.— Hutson  v.  Title  Guarantee  & 
Trust  Co.,  316. 

V.  RECOVERY  OF  PAYMENTS. 

^=»82(f)  (N.Y.8ttp.>  Made  with  full  knowledge 
of  existing  facts,  and  without  protest,  cannot 
be  recovered.—Bume  v.  Van  Raalte  Co.,  601. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  rulings  relating  to  pleadings,  see 
.  Appeal. 

I.  FORM  AND  ALLEGATIONS  IN  OBNBRAI^ 

4a»35  <N.  Y.  Slip.)  Allegation  in  subsequent 
paragraph  held  surplusage  and  not  to  contradict 
allegation,  in  prior  paragraph.— A.  A.  Levy  Co. 
▼.  Columbia  Overseas  Corporation,  618. 

II.  DEOliARATION,    COMPLAINT,    PETI- 
TION,  OR   STATEMENT. 

^=952(2)  (N.Y.Sup.)  Complaint  held  to  allege 
causes  of  action  for  nuisance  and  negligence.— 
Smith  y.  Earle,  342. 

m.  PLEA  OR  ANSmnCR.   CROSS-COM- 
PLAINT.  AND   AFFJfDAVIT 
OF  DEFENSE. 

<0)  Traverses  or  Denials  and  AdtnlMilons. 

^s»l26  (N,Y.Sup.)  Negative  pregnant  usually 
arises  where  answer  denies  immaterial  allega- 
tions of  complaint. — Kellogg  v.  Freeland,  912. 
Answer  in  action  for  services  defying  value 
claimed  at  agreement  to  pay,  a  negative  preg- 
nant—Id. 

▼.  DEMURRER  OR  EXCEPTION. 

^=:»2I4<4)  (N.Y.Sup.)  Demurrer  admits  mate- 
rial relevant  facts  diarged  and  legitimate  in- 
ferences therefrom.— Moore  v.  Bonbright  &  Co., 
854. 

IX.  BILL  OF  PARTICULARS  AND  COPY  OF 
ACCOUNT. 

^=»3I7(5)  (N.Y.8UP.)  Order  that  plaintiffs  fol- 
ly state  substance  of  oral  demand  for  cancella- 
tion at  odntract  held  erroneous,  as  requiring 


disclosure  of  evidence.— Hill  t.  International 
Products  Co.,  144. 

XI.  MOTIONS. 

«=»364(2)  (N.Y.$up.)  Matters  set  up  as  de- 
fense merely,  and  not  part  of  counterclaim, 
which  may  be  proved  under  general  denials,  will 
be  stricken. — ^Landau  v.  Lavner.  .301. 
«=»369(3)  (N.Y.SUP.)  Plaintiff  cannot  be  re- 
quired to  elect  between  causes  of  action  before 
trial.— Smith  v.  Earle,  342. 

XII.   ISSUES,  PROOF,   ABTD  VARIANCE. 

^s=:>385  (N.Y.$up.)  Statements  in  bill  of  par- 
ticulars held  not  to  preclude  evidence  extrinsic 
to  writing.— Missir  v.  American  Oriental  Ice 
Mfg.  Co.,  101. 

POLICE  POWfi^ 

See  Constitutional  Law.  ^s»81$  Mtmidpal  Cor- 
porations, ^=9601-621. 

PRACnCB. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See   Adverse  Possession;    Limitation   of  Ac- 
tions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;   Brokers. 

PRINCIPAL  AND  SUMSTY. 

II.  NATURE   AND   EXTENT   OF  LIABILITY 
OF   SURETY. 

^=s>82(2)  (N.Y.Sup.)  Provision  in  surety  bond 
relieving  surety  from  forfeitures  on  comple- 
tion or  reletting  by  obligee  held  to  refer  to  lia- 
bility for  liquidated  damages.— Village  of  Can- 
ton V.  Globe  Indemnity  Co.,  446. 

III.  DISCHAROK  OF  SURETY. 

«3s>ll7  (N.Y.Sup.)  Advanced  payments  to  prin- 
cipal will  not  discharge  surety  not  injured 
thereby.— Village  of  Canton  v.  Globe  Indemnity 
Co.,  445. 

V.   RIGHTS   AND    REMEDIES    OF  SURETY. 
(B)  As  to  principal. 

^=3»I75  (N.Y.Sup.)  Indemnity  bond  for  appear- 
ance held  not  to  create  liability  on  subseauent 
confession  of  judgment.— Fidelity  &  Casualty 
Co.  of  New  York  v.  Marendino,  667. 

PROCESS. 
Up  service. 

(O  PvblioatfoB  •r  Otker  Kotioe. 

«s»l  10  (N.Y.8UP.)  Service  of  defendant  out  of 
state,  in  lieu  of  publication  of  summons,  com- 
plete ten  days  after  filing  of  servioe.— Sheafer 
V,  Vermont  Hygeia  Ice  Co.,  61. 

Service  of  defendant  withott  state  complete 
on  actual  service  of  8ummons.-^Id. 

PROHIBITION. 

I.  NATURE  AND   GROUNDS. 

^=93(1)   (N.Y.Sup.)  Granted  only  in  cases  of 
extreme  necessity.— Ward  v.  Morschauser,  63. 
Law  affords  ample  protection,  for  arrest— Id. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 
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PROPERT¥. 

^9  (N.Y.Sup.)  Presumption  that  soil  of 
right  of  way  between  properties  belongs  to 
owners  not  affected,  when  it  leads  to  third 
close  used  only  by  the  owner. — Auburn  &  S, 
Electi-ic  R.  Co.  v.  Hoadley,  517. 
^=>9  (N.Y.Sup.)  Possession  of  unindorsed, 
nonnegotiable  instrument,  payable  to  or  stand- 
ing in  the  name  of  another,  is  not  prima  facie 
•evidence  of  ownership.— Hutson  v.  Title  Guar- 
antee &  Trust  Co.,  316. 

Ownership  of  a  certificate  of  stock,  having 
once  been  established,  is  presumed  to  continue. 

PUBLIC  BIPROYISMENTS. 

See  Municipal  Corporations,  <&=>273%-426. 

PUBUC  LANDS. 

ni.  DISPOSAX.  OF  LANDS  OF  THE  STATJB39. 
^=>I63  (N.Y.Sup.)  In  state's  action  involving 
title  to  land,  facts  held  to  show  but  an  error 
of  law  on  part  of  state's  officers.— People  v. 
New  York  Transit  &  Terminal  Co.,  305. 

Issuance  of  letters  patent  held  only  voidable, 
and  premises  presumed  to  have  been  in  posses- 
sion within  statutory  time.— Id. 

Facts  held  tp  show  state's  acquiescence  in  ti- 
tle based  on  patent  it  sought  to  set  aside.— Id. 

PUBLIC  WRVICE  CmiMlSl^ONS. 

®=»6  (N.Y.$iip.)  Powers  given  to  Public  Serv* 
ice  Commission  not  to  be  extended  by  implica- 
tion.—City  of  New  York  v.  Prendergast,  815. 

PL-BLIC  SERVICE  CORPORATIONS. 

See    Carriers;     Electricity;     Gaa;    Hailroads; 
Street  Hailroads, 

RAILROADS. 

See  Street  Railroads. 

n.  'Hailroad  companibs.  , 

«=»I4  :(N.Y.8iip.)  May  be  "inhabitant"  of  town. 
^-Old  Homestead  Water  Co.  v.  Treyz,  728. 

X.   OPESRATlOlf. 
,(F).  Acciaentis  at  Crossfngris. 

«&=»324(2)  (N.Y.Sup.)  Statute  requires  more 
than  ordinary  care  of  driver  of  vehicle. — Horton 
V.  New  York  Cent:  R.  Co..  680.  '  ;  ; 
tg=»350(1l)  .<N.Y.Sup.)  Negligence  at  croseing 
held  for  Jury.— Horton  v.  New  York  Cent.  R. 
Co.,  680.-  : 

RAPE, 
n.  FROSEGUTlbN     A!fD     PUNISHMB3NT. 

,<gs=>52(tV  (frj.Y.Siup.)  Evidence  held  Insufficient 
to  show  defendant  was  person  who  committed 
the  crime.— People  v.  Countryman,  728. 
^=»54  (2)  (N.Y.Sup.)  Corroboration,  of  prose- 
cutrix must  extend  to  every  essential  fact* — 
People  v.'Gountfy man,  728.  » 

Corroborating  evidence  must  afford  proof  of 
circumstances  tending  to  show  existence  of  ma- 
terial facts.— Id- 
Disclosures  by  prosecutrix  shortly  after  of- 
fense are  not  other  evidence  in  support  of  her 
testimony. — Id. 

RECORDS. 

<©=»9(9)    (N.Y.Sup.)  That  petitioner's  testimo- 
ny was  uncertain  because  of  her  age  would  not 
supply  proof  of  claim  of  title  for  registration. 
'     re  Schmidt,  290. 
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REFERENCE. 

I.  NATURE,  GROUNDS,  AND  ORDBR  OF 
RESFBRENCB. 

<g=»7(2)  <N.Y.8up.)  Proof  of  fraudulent  ob- 
taining of  release  held  required  before  order  of 
reference  for  accounting.— O'Connor  v.  O'Con- 
nor, 308. 

REUGIOUS  SOCIETIES. 

<g=»7  (N.Y.Sup.)  May  adopt  by-laws  regulating 
conduct  o£  lAembers,  and  providing  for  suspen- 
sion or  expulsion  for  violation  theroof.—Fair- 
child  V.  Tillotson,  39. 

By-law  relating  to  expulsion  of  member  held 
reasonable.— Id. 

<S=>I2(2)  (N.Y.Sup,)  The  proper  forum  for  de- 
termination, of  questions  affecting  the  moral 
and  spiritual  side  of  ecclesiastical  discipline  is 
the  church  judicatory.— Fairchild  v,  TUlotson, 
39. 

RETROSPECTIVE  LAWS» 
See  Statutes,  ^=>26a-270.  ' 


REVENUE. 
REVIEW. 


See  Taxation. 

See  Appeal. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  ^=5>89-43. 

.  ROADS. 

See  Highways. 

ROBRERY. 

c&=>24(  I )    (N.Y.Sup.)  Evidence  held  not  to  sup- 
port conviction.— People  v.  BHernan,  207. 
^=»27(2)   IN.Y-Sirp.)  Instructions   oa    robbery 
should  define  various  degrees.— People  ▼.  Kier- 
nan,  207. 

SALES. 

&ee  Vendor  and  Porchaser. 

I.   RBaUISITBS    AUn    VAtlDITr    OF    CON- 
TRACT. 

<&=>35  (MjY.Siip.)  Promise  to  pay  advance  in 
price  of  goods  bought  held  not  result  of  coer- 
ciotk-^Burne  v.  Van  Raalte  Co.,  601. 
<g=>5l    (N.Y.8up.)   Contract    held    ratified    by 
buye;p.— Byrne  v.  Van  Baalte  Co.,  ^L 

II.  CONSTRUCTIOIV  OP   COlfTRACT. 

<gs=>59  (N.Y.Sup.)  General  clause  lA  sales  mem- 
orandum as  to  time  for  shipment  held  governed 
by  prior  order  fixing  time  speeificaily;  "No- 
vember shipment."— Jordan  v.  Ticonderoga  Pulp 
&  Paper  Co.,  645. 

®=>77(2)  (N.Y.Sup.)  Liability  for  "export  tax" 
held  to  be  on  buyer;  "ship."— &auter  r.  Men- 
ehacatorre,  361. 

III.  MODIFICATION  OR  RBSCISSIOH  OF 
CONTRACT. 

(A)    By  Aorreement  of  Partt«s. 

<©=»89  (N.Y.8up.)  DelrveTy  to  buyer  of  whole 
order,  notwithstanding  strike^  held  sufficient 
consideration  for  agreement  for  advance  in 
price  paid.— Burne  v.  Van  Baalte  Co.,  601. 
<g=»9l  (N.Y.Sup.)  Contract  held  not  to  give 
seller  option  to  rescind.— Peierls,  BaUer  &  Co. 
y.  Newburger,  142. 

<@=382  (N.Y.Sup.)  Wrongful  canceUation  by 
seller  entitles  buyer,  if  acquietdng  therein,  to 
tender  back  .goods  recelv^  under  contract^ 
Peierls,  :Buhler  &  Co.  y..  Newburyer,  142. 
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IV*  PERFORMANCB   OF  CONTRACT. 
(CT)  Delivery  RUd  Aeeeptance  of  Croodii. 

^=s>l50(3)  (N.Y.Sop.)  Shipment  of  goods 
slightly  earlier  than  agreed  date  held  not  in 
violation  of  contract— Atlas  Shoe  Co.  v.  Lewis, 
618. 

<S=>I68(2)  (N.Y.Sup.)  Facts  held  to  show  re- 
jection within  reasonablei  time.-— X»arkin  v.  Geis- 
enheimer.  677. 

^=>I75  (N.Y.$up.)  Buyer's  request  that  no 
more  goods  be  delivered  held  not  an  anticipa- 
tory breach.— Peierls,  Buhlar  &  Co.  v.  New- 
burger,  142; 

(S=s479(3)  (N.Y.Sup.)  Purdiaaer  must  notify 
seller  to  deliver  after  waiver  of  time  for  de- 
livery.—Leibowlti  V,  Fostet  &  Stjewait  Co.,  89. 

V.   OPERATION   AND   EFFECT. 

<A>  Transfer  of  Title  as  Between  Parties. 

^as>204  (N.Y.Sup.)  Sale  held  not  "sale  on  ap- 
proval."—Atlas  Shoe  COi  v.  Lewis,  618l 
^=:»214  (N.Y.Sup.)  Rule  as  to  passing  title  to 
goods  manufactured  according  to  particular  de- 
sign stated.— Lieberman  v.  Templaif  Motors  Co., 


CD)   Bona  Fide  Parcl&a«ers. 

^=»234(6)  (N.Y.Sup.)  Stolen  security  cannot 
be  held  against  true  owner,  even  by  bona  fide 

Surchaser.— Asylum  of  St.  Vincent  de  Pfcul  t. 
[cGuire,  48. 

VII.  REMEDIES    OF    gBIXER. 

(E)  Actlonii  for  Price  or  Valne, 

^S8>340  (N.Y.$up.)  Wrongful  rejection  of  gpoda 
as  not  conforming  to  sample  held  not  to  war- 
rant action  for. price .—Larkin  v.  6eisenh«imer, 
577. 

^=»353(2)  (N.Y.Sup.)  Complaint  alleging  that 
goods  were  ready  for  delivery  and  *hat -buyer 
refused  to  renoye  the  goo^s  after  4em.aDd  by 
seller  held  sufficient- A.  A.  Levy  Co.  v.  Colum- 
bia Overseas  Corporation,  613. 
<g=>359(f)  (N.Y.Sup.)  Proof  insufficient  to 
support  action  on  contract  for  goods  sold. — 
Lieberman  y.  Templar  Motors  Co„  883, 

(F)  Actions   for   pauniA^ef*.   , 
€=>384(7)   (N.Y.Sttp.)  Pkdee  on  jresalfr  not  .nec- 
essarily market  price.  thoUgh.  e.iri4«iice  thereof. 
—Duncan  v.  Wohl,  South  &  Co.,  881. 

Seller  not  bound  to  resell  below  contract  price 
to  buyer,  who  refused  delivery.— Id. 

Till.  REMEDIES    OF  BUYER. 

(A)   Recovery   of  Price. 

^=»396  (N.Y.Sup.)  Matt^f  to  be' stated  in  com- 
plaint in  action  to  avoid  contract  ^f  sale  for 
fraud  and  to  recover  consideration  paid.— Ma- 
honey  y.  Schiller,  20. 

(C>  Actions  for  Bre«c1i  of  ContrlMBt. 

^=>406  (N.Y.Sup.)  Specific  time  need  not  be 
fixed  in  demanding  delivery.— Globe  Elevator  Co. 
V.  American  Molasses  Co.  of  New  York,  78. 
«=5>4I8(2)  (N.Y.SMp.>  Purchaser  held  entitled 
to  damages  for  shortage- by  reason  of  apprecia- 
tion to  time  of  actual  delivery.— Perkins  v.  Min- 
ford,  75. 

<g=»4l8(l6)  (N.Y.Sttji.)  Buyer  fee?ci  entitled  for 
damages  for  delay  in  delivering  goods  there- 
, after  subject  to  an  export  duty  because  of  de- 
lay in  shipment— Krauter  v.  Menchacatorre, 
361. 


(D)  Action*  and  Connterclalnia  fpr  Breacb 
of  'Warrantr. 

<gx=>44l(4)  (N.Y.Sup.)  Evidence  Us  to  damages 
held  not  to  sustain  recovery  for  breach  of  war- 
ranty.—Deren  Coat  Co.  V.  Becker,  77. 

IX.   CONDITIONAL   SAX.ES. 

<S=s»452  (N.Y.Sa|i.)  Statnte  as  to  conditional 
sales  not  limited  to.. goods  ordinarily  sold  on 
installment  plan.— Rivara  v.  James  Stewart  & 
Co.,  841. 

<8=»479(I4)  (N.Y.Sup.)  Waiver  of  statutory 
conditions  of  retaking  conditionally  sold  prop- 
erty is  void;  no  new  contract,  relieving  seller 
of  liability  for  purchase  price  paid,  was  made. 
^McDougall  V.  Shoemaker,  608. 

Act  of  ownership  by  seller,  inconsistent  with 
possession  of  bu^er,  a  sufficient  "retaking*'  un- 
der statute  relating  to  conditional  sales.— Id. 

Buyer's  waiver  of  formal  -retaking  does  not 
waive  seller's  statutory  liability  for  failure  to 
retain  and  sell  at  public  auction.— Id. 
«=»480(r)  (N.Y.Sup.)  Action  on  notes  given 
under  conditional  contract  held  not  to  bar  ac- 
tion to  replevy  the  goods.— American  Soda 
Fountain  Co.  v.  Najarian,  555. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

I.  PRIVATE  SCHOOLS  AND  ACADESUES. 

«©=33  (N.Y.Sup.)  State  wiU  not  assist  educa- 
tion in  sectarian  schools.— Smith  v.  Donahue, 
715. 

Statute  does  not  authorise  board  of  educa- 
tion to  furnish  books  to  parochial  '^schools." 
-Id. 

Statute  authorising  board  of  ediication  to  fur- 
nish books  to  pacochial  schools-  would  be  un- 
constitutional.—Id. 

€=»4  (N.Y.S4ip.)  State  will  not  interfere  with 
education  in  sectarii^n  schools.— Smith  v.  Dona- 
hue, 715. 

State  does  not  recognize  parochial  schools 
as  part  of  educational  system.— Id. 
€=3»4  (N.Y.Sup.)  Statute  requiring  >  license 
for  school,  institute,  clascL  or  "course  of  in- 
struction in  any  subjects  wnatever,"  held  appli- 
caMe  only  to  subjects  tauj?ht  in  schools, — Peo- 
ple V.  American  Socialist  See,  801.* 

Regents  of  University  required  to  issue  li- 
cense, where,  shown  thatcurrieulum.of  applicant 
does  not  include  teaching  of  inhibited  doctrines. 
—Id. 

II.  PUBIirC   SCHOOLS. 

(C)   Governn&ent*    Ofilcera,    and   District 
Meetlnjcn. 

€=>63<5)  (N.Y.Sup.)  City  board,  of  education 
held  to  have  authority  to  increaae  salary  of  its 
superintendent.— Smith  v.  Donahue,  7:^5. 

<H>  Pnpil%    and    Conduct    and    Dlfloipllne 
of  Sclioolii. 

<S=:=>168  (N.Y.Sup.)  Books  fumi^ed  for  use  of 
pupils  are  furnished  to  schools,  and  not  to 
pupils.— Smith  v.  Donahue,  715. 

SEAMEN. 

€=»29(4)  (N.Y.Sttp.)  Assumption  of  risk  not 
defense  to  action  for  death.— I^nott  v.  Great 
Lakes  Transit  Corporation,  18. 

SEARCHES  AND  SEIZURES. 

<&s»3  (N.Y.Co.Ct.)  Justified  in  case  of  officers' 
following  criminals  into  their  hiding  places  and 
searching  the  latter  for  evidence  to  support 
conviction.-Tp^ople  v.  .Milone,  488. 
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€=»7  (N.Y.Co.Ct.)  Statute  against  unreasona- 
ble searches  ;uust  not  be  permitted  to  protect 
crime.— People  v.  Milone,  488. 

Federal  Constitution  held  not  to  apply.— Id. 

Whether  search  is  unreasonable  within  the 
statute  depends  on  the  circumstances.— Id. 

Entry  of  premises  and  taking  of  revolver 
held  not  violation  of  Civil  Bights  Law.— Id. 

SEPARATION. 

See  Husband  and  Wlfe^  ^=>279. 

SHERIFFS  AND  CONSTABLES. 

HI.  POWERS.  DVTIBS,   AND  JLIABILITIBft. 

€=>I38(3)  (N.Y.8up.)  Evidence  held  insuffi- 
cient to  support  verdict  against  sheriff  taking 
goods  under  replevin.— Embury  ▼.  Chapman, 
104. 

SHIPPING. 

II.   TITIiB. 

^s»27  (N^Y.Sup.)  Conditional  sale  of  a  vessel 
is  within  the  statute;  "goods."- Rivara  v. 
James  Stewart  &  Co.,  841. 

Vendor,  notwithstanding  failure  to  sell  at 
auction,  may  recover  amounts  paid  at  defend- 
ant's request  and  as  his  agent. — Id. 
^=s>33  (N.Y.Sup.)  Statute  requiring  recording 
of  transfers  does  not  govern  rights  of  parties 
or  apply  to  conditional  sales. — Rivara  v.  James 
Stewart  &  Co.,  841. 

SLANDER. 

See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

I.   NATVRB  AND  OROVIVDS  OF  RBMBDY  IN 
GBNBRAIi. 

^=>6  (N.Y.Sup.)  Contract  between  prospective 
heirs  to  divide  equally  all  property  received 
from  their  ancestor  held  not  lacking  in  mutual- 
ity of  remedy.— Nugent  v.  Smith,  338. 
^=s>8  (N.Y.Sup.)  Right  to  remedy  in  discretion 
of  court.— Brighton  by  the  Sea  v.  Rivkin,  198. 
^=>I2  (N.Y.Sup.)  Contract  not  specifically  en- 
forced, where  contemplated  use  would  violate 
restrictive  covenant — Cromwell  v.  American  Bi- 
ble Society,  217. 

II.  CONTRACTS  BNFORCBABIiB. 

^=s>32(3)  (N.Y.Sup.)  Contract  between  pros- 
pective heirs  to  divide  equally  all  property  re- 
ceived from  their  ancestor  held  not  lacking  in 
mutuality  of  obligation.— Nugent  v.  Smith,  338. 
«=>49(2)  (N.Y.Sup.)  Contract  between  pros- 
pective heirs  to  divide  equally  all  property  re- 
ceived from  their  ancestor  held  not  lacking  in 
mutuality  of  consideration.— Nugent  v.  Smith, 
33a. 

^=s>62  (N.Y^up.)  Contract  for  assignment  of 
share  of  heir  in  his  ancestor's  estate  may  be 
enforced  in  equity.— Nugent  v.  Smith,  338. 

STATES. 

in.   PROPERTY,  CONTRACTS,  AND  MA- 
Bir.ITIB8. 

^=9112  (N.Y.8up.)  Trespass  by  contractor  in 
relocating  traction  company's  tracks  does  not 
impose  liability  on  state,  county  or  town.— New 
Paltz,  H.  &  P.  Traction  Co.  v.  Ulster  County, 
623. 

V.   CLAIMS   AGAINST   STATE. 

^=9177  (N.Y.Sup.)  Amendment  of  claim  against 
state  before  trial  sustained  by  notice  of  intent 
to  file,  so  that  motion  to  amend  should  have 
been  allowed.— Murray  r.  State,  180. 
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^=»(84.  (N.Y.Siip.)  Findings  made  at  request 
of  daimant  against  state,  conflicting  with  find- 
ings in  decision,  entitled  to  as  much  considera- 
tion as  the  latter  on  appeal.— Atlantic,  Gulf  & 
Pacific  Co.  V.  State,  481. 

Claimant  on  appeal  from  Court  of  Claims  held 
entitled  to  the  benefit  of  finding  most  favorable 
to  itself.— Id. 

Findings  held  not  sufficient  to  support  a  judg- 
ment dismissing  a  claim  of  contractor  against 
state  for  work  on  (3hamplain  Canal. — Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of.  '  • 

STATUTE  OP  LEMITATIONS. 

See  Limitatioii  of  Actions. 

STAiTUTES. 

For  statutes  relating  to  partlciilar  gnbjeets,  see 
the  various  specific  topics. 

I.  BNACTMBNT,  REQUISITES,  AND  TA* 
LIDITY  IN  GENERAL. 

^=»35i/2  (N.Y.Sup.)  Amendment  to  Barge  Ca- 
nal Act,  by  eliminating  part  of  old  canal,  valid 
without  submission  to  people.— Elbbee  v.  Lyons, 
583. 

IV.  AMENDMENT,  REVISION.  AND  CODIFI- 
CATION. 

#=»I42  (N.Y.Sup.)  Implied  amendment  not  fa- 
vored.—People  ex  r^.  Title  Guarantee  &  Trust 
Co.  V.  McQuade,  408. 

^==>I43  (N.Y.Sup.)  Holding  invalid  provision 
of  amending  act  not  expressly  repealing  prior 
provision  held  not  to  reinstate  earlier  provision. 
—People  ex  rel.  Terminal  &  Town  Taxi  Cor- 
poration y.  Walsh,  184. 

VI.   CONSTRUCTION   AND   OPERATION. 
(A)   General  R«le«  of  Conatrnetion. 

^=»f8l(l)  (N.Y.SIIP.)  Intention  of  lawmakers 
must  be  sought  and  given  effect  in  construing 
statutes.— People  v.  Wainwright,  777. 
€=»I99  (N.Y.Sup.)  "Emergency''  given  pecul- 
iar meaning  by  statute.— Huff  v.  City  of  New 
York,  257. 

^=s>206  (N.Y.Sap.)  Act  read  in  its  entirety.— 
People  V.  American  Socialist  Soc,  801. 
^=»226  (N.Y.Co.Ct)  Court  must  be  guided  to 
some  extent  by  Bankruptcy  Law  in  considering 
questionff  under  a8Bignments.^~In  re  Iroqfiois 
Beverage  Co.,  236. 

^=»230  (N.Y.Sup.)  Amendment  construed  in 
connection  with  and  as  part  of  amended  statute. 
— ^People  V.  American  Socialist  Soc.,  801. 

(D>  Retroaetlve  OperatloA. 

^=»263  (N.Y.Sup.)  (Construed  prospectively  un- 
less otherwise  incapable  of  reasonable  constnic- 
tion.— Draper  v.  W.  H.  Draper  &  Sons.  162. 
^=s>270  (N.Y.Sup.)  Amendment  operates  pros- 
pectively, unless  contrary  intention  is  expressed. 
—Erie  County  v,  Lowenstein,  177. 

8TATITTE8  CONOTRUBD. 

CONSTITUTION, 


Art.  1, 
Art.  1, 
Art.  1, 
Art.  1, 
Art.  1, 
Art.  1, 
Art  2, 
Art.  2, 


1—195  N.  T.  S.  801. 
3—195  N.  Y.  S.  716. 
6-195  N.  Y.  S.  940. 
8-195  N.  Y.  B.  661. 
8,  subsec.  18-195  N.  T.  S.  f587, 
j  10-12-136  N.  B.  236,  234  N.  Y.  4a 
la-196  N.  Y.  S.  41. 
6-195  N.  Y.  S.  41,  182. 
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Art.  3,  S  1—195  N.  Y.  S.  563. 

Art.  3,  i    2,  subaec.  1—195  N.  T.  S.  587. 

Art.  6,  !    1-195  N.  Y.  S.  113. 

Art.  6,  I  2-195  N.  Y.   S.  196. 

Art.  7,  |§  4,  8,  10-195  N.  Y.  S.  563. 

Art.  8.  I  10-195  N.  Y.  S.  203.  297,  391,  623. 

Art.  9,  |§  1,  4—195  N.  Y.  S.  715. 

Art  13,  §  1-195  N.  Y.  S.  355. 

CIVIL  PRACTICE  ACT. 


(Laws  1920,  ch.  925.) 


Y.  S.  642. 
Y.  S.  920. 
Y.  S.  21.  108. 
123—195  N.  Y.  S.  108. 
I  211-213—195  N.  Y.  S.  342. 
I  233,  235—195  N.  Y.  S.  61. 
258,  subsec.  2-195  N.  Y.  S.  342. 
I  260-195  N.  Y.  S.  484. 


8-195  N.  Y.  S.  855. 
31-195  N.  Y.  S.  914. 
4^-195  N.  Y.  S.  437. 
64-195  N.  Y.  S.  113. 
108-195  N.  Y.  S.  139. 
109—195  N.  " 

117-195  N. 
120—195  N. 


261-195  N. 
262—195  N. 
290-195  N. 
32a-195  N. 
[  347—195  N. 
349-195  N. 
473—195  N.  Y. 
521-195  N.  Y. 
549—195  N.  Y. 
553—195  N.  Y, 
591-195  N.  Y. 
824-195  N.  Y. 


S.  301,  484. 
S.  301. 
S.  137. 
S.  24. 
S.  549. 
Y.  S.  29. 

297,  388. 

667. 

62,  764. 

764. 

88. 

113. 


I 

I  1161,  Bubsecs.   1,  2-195  N.  Y.  S.  335. 
1161,  subaec.  3—195  N.  Y.  S.  536. 
1172-195  N.  Y.  S.  31. 
1410,  subaec.  1—195  N.  Y.  S.  2X4.  340. 
§  1410.  subsec.  2a— 195  N.  Y.  S.  244. 
§  1512,  1535-195  N.  Y.  S.  54. 
i  1557,  subsec.  3.    Amended  by  Laws  1922,  ch. 

144r-195  N.  Y.  S.  74. 
§§  1568,  1569-195  N.  Y.  S.  24. 

CODE  OF  CIVIL  PROCEDURE. 

f  217-195  N.  Y.  5?.  113. 
I  251-195  N.  Y.  S.  54. 
I  264—195  N:  Y.  S.  180. 

362—195  N.  Y.  S.  303,  305.  014. 

36^195  N.  Y.  S.  305. 

370-195  N.  Y.  S.  437. 

536-195  N.  Y.  S.  699. 

720-195  N.  Y.  S.  113. 

829—195  N.  Y.  S.  188,  568,  652. 

831—195  N.  Y,  S.  29. 

873-195  N.  Y.  S.  137,  313. 

977—195  N.  Y.  S.  74. 
I  1638-1650—195  N.  Y.  S.  54. 
i§  1699,  1702-1704,  1706,  1707-195  N.  Y.  S. 

104. 
I  1762,  aubsecs.  1,  2—195  N.  Y.  S.  335. 

1762,  subsec.  3—195  N.  Y.  S.  536. 

1836a— 195  N.  Y.  S.  388. 

1957—195  N.  Y.  S.  305. 

1977-136  N.  E.  235,  234  N.  Y.  48. 

2231,  subsec.  1—195  N.  Y.  S.  340. 
I  267S,  2676-195  N.  Y.  S.  188. 
I  3252,  3264-195  N.  Y.  S.  54. 

3330-195  N.  Y.  S.  855. 

3343,  subsec.  9—195  N.  Y.  S.  699. 

CODE  OF  CRIMINAL  PROCEDURE. 

!  8-195  N.  Y.  S.  239. 
182-195  ^.  Y.  S.  765. 
221b-195  N.  Y.  S.  239. 
256-195  N.  Y.  S.  284. 


f  25g-195  N.  Y.  S.  239,  284.  940. 
§  262-264,   268,  272,  31^-195  N.  T.  S.  040, 

399—195  N.  Y.  S.  284. 

792—195  N.  Y.  S.  488. 

802b,  subsec.  5-195  N.  Y.  S.  232. 
f  899-903—195  N.  Y.  S.  77a 

JUSTICE  COURT  ACT. 
(Laws  1920,  ch.  987.) 
§S  461,  452-195  N.  Y.  S.  234. 

SURROGATE'S  COURT  ACT. 

(Laws  1920,  ch.  928.) 

i  40.    Amended  by  Laws  1921,  ch.  439-195  N. 
Y.  S.  957. 
45,  subaec.  1—195  N.  Y.  S.  499. 
133—195  N.  Y.  S.  193. 
§  219,  220-195  N.  Y.  S.  113. 
285—195  N.  Y.  S.  500. 
314-195  N.  Y.  S.  193. 

REVISED  STATUTES. 

First  Edition, 

Volume  1. 

Pt.  1,  ch.  13,  tit.  1,  §  4,  subsec.  2-136  N.  D, 
235,  234  N.  Y.  43. 

CONSOLIDATED  LAWS. 
Arbitration  Law  (Ch.  72). 
§  3—195  N.  Y.  S.  106. 

'     Civil  Rights  Law  (Cb.  6). 
§  8-195  N.  Y.  S.  488. 

Civil  Service  Law  (^Ch.  7). 

§  21a.     Amended  by  Laws  1921,  ch.  54,  ^  1— 
195  N.  Y.  S.  391. 

Condemnation  Law  (Ch.  73). 

§  9-195  N.  Y.  S.  723. 

Debtor  and  Creditor  Law  (Ch.  12). 

Ch.  12-195  N.  Y.  S.  236. 
§  16—195  N.  Y.  S.  236. 

Decedent  Estate  Law  (Ch.  13). 

17-195  N.  Y.  S.  582. 
29—136  N.  B.  233,   234  N.  Y.  42. 
34-195  N.  Y.  S.  742. 
34,  subsecs.  5,  0-195  N.  Y.  S,  742. 
35—195  N.  Y.  S.  248. 
40-195  N.  Y.  S.  253. 
98—195  N.  Y.  S.  505. 
|§  120,  130-195  N.  Y.  S.  654. 
131—195  N.  Y.  S.  680. 
134r-195  N.  Y.  S.  654. 

Domestic  Relations  Law  (Ch.  14). 

Ch.  14-195  N.  Y.  S.  605. 

i  6-195  N.  Y.  S.  248. 

§  7a  added  by  Laws  1922,  ch.  270-195  N.  Y. 

S    275 
§  70-195  N,  Y.  S.  778. 

Education  Law  (Ch.  16). 
fi  79  added  by  Laws  1921,   ch.   667,  {  1-^195 

N.  Y.  S.  801. 
f§  620-636-195  N.  Y.  S.  715. 
§  868,  subsec.  4^195  N.  Y.  S.  715. 
i  877,  subseca.  1,  la,  add«d  by  Laws  1917,  ch. 

786,  §  1-195  N.  Y.  S.  715. 
I  882  add«d  by  Laws  1919,  ch.  645,  §  1—195 

N.  Y.  a  715. 
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eection  Law  (Ch.  17). 
3^-195  N.  Y.  S.  41,  182. 
§  90,  117,  12^-195  N.  Y.  S.  41. 

General  Business  Law  (Ch.  20). 
§  80-195  N.  Y.  S.  87. 
§§  340,  341-195  N.  Y.  S.  940. 

General  City  Law  (Ch.  21). 
§  20,  subsec.  25—195  N.  Y.  S.  225. 

General  Construction  Law  (Ch.  22). 

§  37a— 195  N.  Y.  S.  654. 
U  52,  53—195  N.  Y.  S.  295. 
i  94-195  N.  Y.  S.  956. 

General  Corporation  Law  (Ch.'23). 

§§  4,  10-195  N.  Y.  S.  71. 

§  11,  Bubsec.  5—106  N.  Y.  S.  66. 

a  35,  221-195  N.  Y.  S.  22. 

General  Highway  Traffic  Law  (Ch.  70). 
i  12,  subsec.  6-195  N.  Y.  S.  57. 

Highway  Law  (Ch.  25). 

rl88a,  148-195  N.  Y.  S.  623. 
286,  subsec.  9-195  N.  Y.  S.  57. 

Insurance  Law  (Ch.  28). 

f  58-195  N.  Y.  S.  64. 

I  109-195  N.  Y.  i^.  SG5. 

§  233,  subsec.  4^-195  N.  Y.  S.  a 

Judiciary  Law  (Ch.  30). 

S  88-195  N.  Y.  S.  385. 
I  300-195  N.  Y.   S.  54. 
I  303-195  N.  Y.  S:  100. 
i  475-195  N.  Y.  S.  8. 

Lien  Law  (Ch.  33). 

S§  12,  16-195  N.  Y.  S.  41G. 
I  206—195  N.  Y.  S.  316. 
i  237—195  N.  Y,  S.  234. 

IMembership  Corporations  Law  (Cb.  35). 
S  41—195  N.  Y.  S.  71.  * 

Negotiable  Instruments  Law  (Ch.  38). 

f§  20,  33,  61,  52,  55-195  N.  Y,  ^.  419. 
i  97-195  N.  Y.  S.  320. 

Penal  Law  (Ch.  40). 

274,  subsec.  2—195  N.  Y.  S.  449. 
421—195  N.  Y.  S.  37. 
973—195  N.  Y*  S.  832.  ' 

1141—136  N.  B.  219.  234  N.  Y.  1. 
1562—195  N.  Y.  S.  054. 
1849-195  N.  Y.  S.  705. 
2013-195  N.  Y.  «.  728. 
2120-195  N.  Y.  S,  207. 

Personal  Property  Law  (Ch.  4t). 

§§  20,  21—195  N.  Y.  S.  428. 

31,  subsec.  1-195  N.  Y.  S.  885. 

60—195  N.  Y.  S.  841.  v* 

|§  65,  66-195  N.  Y.  S.  608,  841. 
^  67-tl95  N.  Y.  S.  608. 

100-195  N.  Y.  S.  577. 

100,  rule  3-195  N.  Y.  S.  .618* 

126-195  N.  Y.  S.  89. 

127-195  N.  Y.  S.  618. 

141,  subsec.  5-195  N.  Y.  S.  381, 

144-195  N.  Y.  S.  577. 

144,  subsec.  3-195  K.  Y.  S.  013.  ' 


I  145—195  N.  Y.  S.  677. 
I  146—195  N.  Y.  S.  89. 
§  156-195  N.  Y.  S.  841. 

Public  Health  Law  (Ch.  45). 

§  21—195  N.  Y.  S.  286. 

Public  Lands  Law  (Ch.  46). 

§  21-136  N.  E.  235,  234  N.  Y.  48. 
§  139c.    Amended  by  Laws  1920,  ch.  932— 13S 
N.  E.  235,  234  N.  Y.  48. 

Public  Offloers  Law  (Ch.  47). 

§  30,  subsec.  7—195  N.  Y.  S.  355. 

Public  Service  Commission  Law  (Ch.  48). 

Ch.  48-195  N.  Y.  S.  257. 
§  53—195  N.  Y.  S.  203. 
§  60,  subsecs.  5,  12-195  N.  Y.  S.  84. 
§  108  added  by  Laws  1921,  ch.  134,  §  69^195 
N.  Y.  S.  203'. 


Railroad  Law  (Ch. 

53a— 195  N.  Y.  S.  680. 
148-195  N.  Y.  S.  783. 


49). 


Real  Property  Law  (Ch.  50). 

Ch.  50.    Amended  by  Laws  1918,  ch.  572—195 

N.  Y,  S.  290. 
§  3  added  by  Laws  1922,  ch.  374—195   N.  Y. 

§  10-195' N.  Y.  S.  505. 
S  41—195  N.  Y.  S.  541. 
1  92,  93-195  N.  Y.  S.  368. 

1(50-195  N.  Y.  S.  881. 

258-195  N.  Y.  S.  65. 

299,  subsec.  5—195  N.  Y.  S.  408. 

312.     Amended  by  I>aws  1922,  cb.  202,  S  3- 
195  N.  Y,  S.  408. 
§§  500-512—195  N.  Y.  S.  54. 

RellgHme  Corperatlona  Law  (Ch.  51). 
§  5-195  N.  Y.  S.  39. 

Sales  Law. 
See  Personal  Property  Law,  SJ  82-158. 

Stock  Corporation  Law  (Cli.  59). 

;  16—195  N.  Y.  S.  323.  533. 
i  17—195  N.  Y.  S.  323. 
28—195  N.  Y.  S.  63a 
I  30—195  N.  Y.  S.  66. 
I  55,  56,  61-65—195  N.  Y.  S.'63& 

Tax  Law  (Ch.  60). 

Ch.  60-195  N.  Y.  S.  753. 

§§  3,  4a-195  N.  Y.  S.  753. 

I  4,  subsec.  2-136  N.  E.  235.  234  N.  T.  48. 

|§  6:  247  24b,  24c.  24f .  72-l§5  N.  Y.  S.  753. 

I  181—195  N.  Y.  S.  184. 

$§  184-189,   191,  209,  210-196  N.  Y.   S.  7.'«. 

i  214.     Amended  by  Laws  1920,  ch.  640-195 

N.  Y.  S.  184. 
§  220,  subsec  2—195  N.  Y.  S.  255. 
I  220,  subsec.  4r-195  N.  Y.  8.  749. 
i  220,  subsec.  4.    Amended  by  Laws  1915,  ch. 

664,  §  1;    Laws  1916,  cL  323,  §  83-195 

N.  Y.  S.  255. 
§  230-195  N.  Y.  S.  541. 
I  243-195  N.  Y.  S.  255. 
IJ  253,  259-195  }^.  Y.  &  402. 
U  290,  351,  351b,  852,  380-195  N.  Y.  S.  753. 

Tenement  House  Law  (Ch.  61). 

Ch.  61-195  N.  Y.  S.  700,  711* 
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Transit  Act  of  1921. 

See  Public  Service  Commission  Law,  §|  105-111. 

Transportation  Corporations  Law  (Cli.  63). 

f§  25,  26-195  N.  Y.  S.  203. 

I  26  added  by  Laws  1915,  ch.  667—195  N.  Y. 

S.  112. 
t  83-195  N.  Y.  S.  723. 

Worlcmen's  Compensation  Law  (Ch.  67). 

Ch.  67-195  N.  Y.  S.  82,  83,  150,  151,  405,  492, 

522^  528. 
Ch.  67.    Amended  by  Laws  1920,  ch.  532—195 

N.  Y.  S.  162. 
{  2-195  N.  Y.  S.  528. 
I  3,  subsec.  a*-195  N.  Y.  S.  673. 
I  3,  subsec.  7—195  N.  Y.  S.  170. 
i  13-195  N.  Y.  S.  673. 
I  15,  subsec.  1—195  N.  Y.  S.  153. 
I  18-195  N.  Y.  S.  171. 
I  18.     Amended  by  Laws  1918,  ch.  634,  |  3— 

195  N.  Y.  S.  673. 
§  49a  added  by  Laws  1920,  ch.  538,  f  1—195 

N.  Y.  S.  528. 

CITY  CHARTERS. 


Greater  New  York,  §  197. 
—195  N.  Y.  8.  476. 


Laws  1901,  ch.  466 
Laws  1901,  ch.  466 


Greater  New  York,  §  391. 

-195  N.  Y.  S.  845. 
Greater  New  York,  §8  525-531.     Laws  1901, 

ch.  466-195  N.  Y.  S.  815. 
Greater  New  York,   S§  581-588.     Laws  1897, 

ch.  378—195  N.  Y.  8.  815. 
Greater  New  York,  }  1458.     Laws  1901,  ch. 

466.     Amended  bv  Laws  1913,  ch.  769,  § 

1—195  N.  Y.  S.  257. 
Ogdensburg.     Laws  1915,  ch.  525—195   N.  Y. 

S.  715. 
Rochester,  §§  85,  86-195  N.  Y.  S.  783. 

MUNICIPAL  COURT  CODE. 

1(Laws  1915,  ch.  279.) 
{  129,  subsec.  3-195  N.  Y.  S.  73. 


1815, 
3836, 
1848, 
1850, 
38.57, 
1S71, 
1884, 
18S.5, 
1886. 
1887, 
1806, 
1897, 

1901, 

1903, 

1003, 
1903, 

i9a'^, 

1903. 
1006, 
1909, 
1912, 
1913, 
1915, 
1915, 
3915, 
1915, 


LAWS. 

ch.  199-195  N.  Y.  S.  305. 
ch.  484—195  N.  Y.  S.  303. 
ch.  156-195  N.  Y.  S.  303. 
ch.  313-195  N.  Y.  S.  303. 
ch.  763—195  N.  Y.  S.  303. 
ch.  637,  §  10-195  N.  Y.  S. 
ch.  534-195  N.  Y.  S.  815. 
ch.  499-195  N.  Y.  S.  815. 
ch.  503-195  N.  Y.  S.  815. 
ch.  716-195  N.  Y.  S.  815. 
ch.  272,  §  64-195  N.  Y.  S. 


355. 


605. 


ch.  378.  See  City  Charter  of  Greater 
New  York. 

ch.  466.  See  City  Charter  of  Greater 
New  York. 

ch.  22,  tit.  8,  i  7.  Amended  by  Laws 
1917,  ch.  793, 1 6-195  N,  Y.  S.  177. 

ch.  147—195  N.  Y.  S.  563,  901. 

ch.  147,  §  3.  Amended  by  Laws  1921, 
ch.  687.  §  1-195  N.  Y.  S.  563. 

ch.  147,  §§  5,  15-195  N.  Y.  S.  563. 

ch.  387,  11  1-4—195  N.  Y.  S.  716. 

ch.  474-195  N.  Y.  S.  184. 

ch.  568-395  N.  Y.  S.  777. 

ch.  522^195  N.  Y.  S.  777. 

ch.  769,  §  1-195  N.  Y.   S.  257. 

ch.  525—195  N.  Y.  S.  715. 

ch.  570-195  N.  Y.  S.  563. 

ch.  69,  §  66-195  N.  Y.  S.  416. 

ch.  69,  i  286,  subsec.  6—395  N.  Y.  B. 
416. 


1915,  ch.  270.    See  Municipal  Court  Coda. 
1915,  ch.  664,  S  1—195  N.  Y.  S.  255. 

1915,  ch,  667—195  N.  Y.  S.  112. 
3916,  ch.  323,  §  83-195  N.  Y-  S.  255. 

1916,  ch.  604-195  N.  Y.  S.  147.    ' 

1917,  ch.  786.  $  1—195  N.  Y.  S.  715. 

1917,  ch.  793,  S  e-195  N.  Y.  S.  17T. 

1918,  ch.  572—195  N.  Y.  S.  290. 
1918,  ch.  634—195  N.  Y.  S.  171. 

1918,  ch.  634,  8  a-195  N.  Y,  S.  673. 

1919,  ch.  645,  §  1—195  N.  Y.  S.  715. 
1920^  ch.  136-195  N.  Y.  S.  92. 

1920,  ch.  136.      Amended    by   Laws   1920,   ch. 
944-195  N.  Y.  S.  231,  257. 

1920,  ch.  137—195  N.  Y.  S.  44. 
1920,  ch.  532-195  N.  Y.  S,  162. 
1920,  ch.  538,  §  1-195  N.  Y.  S.  52a 
1920,  ch.  640-195  N  Y.  S.  184. 
1920,  ch.  875-195  N.  Y.  S.  41,  182. 
1920,  ch.  925.     See  CivU  Practice  Act. 
1920,  ch.  928.     See  Surrogate's  Court  Act 
1920,  ch.  932—136  N.  B.  235,  234  N.  Y.  48. 
1920,  ch.  937.     See  Justice  (Vnirt  A^t. 

1920,  ch.  944-195  N.  Y.  S.  281,  267. 

1921,  ch.  54,  S  1—195  N   Y.  S.  891. 

1921,  ch.  70.    Amended  by  Laws  1921,  ch.  260 

—195  N.  Y.  S.  295. 
1921,  ch.  134,  §  69-195  N.  Y.  S.  208. 
1921,  ch.*260-195  N.  Y.  S.  295. 
1921,  ch.  434,  §  9-195  N.  Y.  S.  87. 
1921,  ch.  439-195  N.  Y.  S.  957. 
1921,  ch.  667.  §  1-195  N.  Y.  S.  801. 
1921,  ch.  687—195  N.  Y.  S.  563. 
1921,  ch,  687.  I  1-195  N.  Y.  S,  563. 
1921,  ch.  705-195  N.  Y.  S.  184. 

1921,  ch.  715-195  N.  Y.  S.  661. 

1922,  ch.  144-195  N.  Y.  S.  74. 
1922,  ch.  202,  §  3—195  N.  Y.  S.  40a 
1922.  ch.  279-195  N.  Y.  S.  276. 
1922,  ch.  374—195  N.  Y  S.  1. 

1922,  ch.  595-196  N.  Y.  8.  968. 

STREET  RAILROADS. 

I.   ESTABLISHBfBNT,  CONSTRUCTION,  AND 
MAINTBNANCB. 

<@==>24(l)  (N.Y.Sup.)  City's  consent  to  use  of 
street  railway  by  interurban  cars  unauthorized. 
—New  York  State  Rys.  v.  City  of  Rochester, 
783. 

II.  REGULATION  AND   OPERATION. 

<e=>73  (N.Y.Sup.)  Regulation  of  weight  of  in- 
terurWin  cars  not  within  city's  police  power.— 
New  York  State  Rys.  ▼.  City  of  Rochester, 
783. 

Charter  authorizing  city  to  regulate  "opera- 
tion and  speed"  held  not  to  authorize  ordi- 
nance regmating  weight  of  interurban  cars. 
— Id. 

<©==>!  18(1)  (N.Y.Sup.)  Instruction  on  issue  of 
motorman's  incompetency  held  improperly  re- 
fused.—Sohmer  V.  United  Traction  Co.,  81. 

SUBROGATION. 

^=»I9  (N.Y.Svp.)  Devisee  of  mortgaged  realty 
sold  to  pay  legacies  subrogated  to  mortgagee's 
rights  to  extent  of  payments  on  mortgage.— 
Clayton  r.  Kingston,  909. 

SURETYSHIP. 

See  Principal  and  Surety. 

TAXATION. 

I.   NATURE  AND  EXTENT  OF  POIRTBR  IN 
GENERAL. 

#==>ll  (N.Y.Sap.)  National  bank  stock  may  be 
taxed  by  state.— People  ez  rel.  Hanover  Nat. 

<2fiO 
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Bank  of  the  City  of  New  York  v.  Goldfogle, 
753. 

(@=9l2  (N.Y.$up.)  Federal  restriction  as  to 
state's  taxing  of  national  bank  stock  applica- 
ble to  taxation  of  dividends. — People  ex  rel. 
Hanover  Nat.  Bank  of  the  City  of  New  York 
V.  Goldfogle,  753. 

Collection  of  tax  on  national  bank  stock  by 
bank  held  not  discrimination  against  such  stock 
in  favor  of  other  moneyed  capital.— Id. 

II.   CONSTITUTIOKAIi  RBQVIRBMBNTS 
AND  RBSTRICTIONS. 

^=>40(5)  (N.Y.Sup.)  Compulsory  valuation  of 
no  par  value  at  $100  per  share  is  unconstitu- 
tional.—People  ex  reL  Terminal  &  Town  Taxi 
Corporation  v.  Walsh,  184. 

III.   LIABILITY  OF  PBRSONS  AND  PROP- 
ERTY. 

(A)  Private  Persons  and  Property  in  Gen- 
eral. 

^=:»I04  (N.Y.Sup.)  Dividends  from  national 
bank  stock  not  subject  to  income  tax.— People 
ex  rel.  Hanover  Nat.  Bank  of  the  City  of  New 
York  V.  Goldfogle,  753. 

^=s>l05'/2  (N.Y.Sup.)  New  bonds  issued  to  pay 
matured  bonds  are  not  exempt  from  mortgage 
recording  tax.-— People  v.  Boston  &  M.  R.  R., 
402. 

V.  LBVY   AND    ASSBSSMESNT. 

(D)  Mode     of     Assessment     of     Corporate 
Stock,   PropertF»    or  Receipts. 

^=»397  (N.Y.Su|».)  License  tax  on  foreign  cor- 
porations having  no  par  value  stock  is  comput- 
ed on  actual  value  of  stock.— People  ex  rel. 
Terminal  &  Town  Taxi  Corporation  v,  Walsh, 
184. 

Minimum  Franchise  Tax  Act  requires  no  par 
value  stock  to  be  considered  worth  $100  per 
share.— Id. 

(G)  Revlenv,    Correction,   or    Setting   Aside 
of  Assessment. 

«8=»496(5)  (N.Y.Sup.)  Certiorari  by  national 
bank  authorized  to  test  validity  of  tax  on  bank 
shares.— People  ex  rel.  Hanover  Nat.  Bank  of 
the  City  of  New  York  v.  Goldfogle,  753. 

in.   lilBN   AND   PRIORITY. 

^=9502  (N.Y.Sup^)  Amendment  removing  limi- 
tation on  lien  does  not  apply  to  taxes  there- 
tofore levied.— Erie  County  v.  Lowenstein,  177. 

XIII.   liBGACV,   TNHE3RITANCES,    AND 
TRANSFER   TAXES. 

t&=>867(I)  (N.Y.Sur.)  "Intangible  property"  of 
a  nonresident  embraces  accrued  profits  in  a  co- 
partnership doing  business  in  New  York  and 
Illinois;  'interest  in  partnership  business."— 
In  re  Hanson's  Estate,  255. 

Interest  held  by  nonresident  in  copartnership 
is  limited  to  capital  invested,  which  excludes 
value  of  good  will. — Id. 

<@==>879(2)  (N.Y.Sup.)  Giving  of  life  estate  to 
son  on  conditions  held  not  a  transfer  in  con- 
templation of  death.— In  re  Cole's  Estate,  541. 
<@=>879(2)  (N.Y.Sur.)  Transfer  of  shares  of 
stock  to  dependents  of  life  tenant  held  subject 
to  tax.— In  re  Hanna's  Estate,  749. 
€=>885  (N.Y.Sup.)  Life  estate  and  remainder 
held  not  subject  to  transfer  tax. — In  re  Cole's 
Estate,  641. 

Remainders  limited  on  conditions  and  contin- 
gencies held  taxable  under  temporary  order. 
—Id. 


THEATEBS  AND  SHOWS. 

^=s>2  (N.Y.Sup.)  Act  regulating  motion  pie* 
tures  is  not  unconstitutional  law.— Path6  Exch. 
V.  Cobb,  661. 

Requiring  motion  picture  news  reels  to  be 
censored  is  not  unconstitutional.— Id. 

Effect  of  act  requiring  censorship  of  motioQ 
pictures  is  to  prohibit  use  of  uncensored  films. 
-Id. 

<SX»6  (N.Y.Sup.)  Theater's  liability  extends  to 
patron,  injured  while  waiting  to  procure  ticket 
in  adjoining  court,  maintained  by  direction  of 
City  Buildingf  Code.— Brister  t.  Flatbush  Leas- 
ing Corporation,  424. 

TIME. 

<®=»2  (N.Y.Sup.)  Daylight  Saving  Act  not  del- 
egation of  legislative  power.— Briegel  ▼.  Day, 
295. 

<e=>l4  (N.Y.Sup.)  Daylight  saving  time  appli- 
cable to  service  of  process;  "standard  time." 
—Briegel  v.  Day,  295. 

TORTS. 

See  Conspiracy,  ^=»18;    False  Imprisonment, 
t&=»7;    Fraud,  <g=>12-64;    Libel  and  Slander. 
<©=>7-123;  Malicious  Prosecution,  «=>15-71; 
Negligence,  ^=>27-122;    Nuisance,  ^=^31. 

TOWAGE. 

<g=>2  (N.Y.Mun.Ct.)  Railroad  Administration's 
notice  as  to  conditions  under  which  it  wonld 
Accept  boats  for  tow  held  effective  after  the 
taking  effect  of  Transportation  Act  of  1920; 
"regulations  and  practices."— O'Boyle  v.  Penn- 
sylvania R.  Co.,  240. 

<$»3  (N.Y.Mun.Ct.)  Conditions  imposed  by 
Railroad  Administration  as  to  towage  pre- 
sumed to  have  been  agreed  to  by  orderinir  rail- 
road to  tow  barge  without  making  refusal  to 
agree  to  conditions  a  part  of  order. — O'Bovle 
v.  Pennsylvania  R.  Co.,  240.  • 

TOWNS. 

III.  PROPBRTT,  CONTRACTS,  AWO  I*IA- 
BILITIBS. 

<S=^Se  (N.Y.Sup.)  Have  statutory,  but  not 
general,  powers  to  contract— New  Palta,  EL  & 
P.  Traction  Co.  v.  Ulster  County,  ti23. 
<g=>37  (N.Y.Sup.)  Officers  have  no  authority 
to  contract  to  give  traction  company  rights  to 
land  to  which  tracks  in  highway  were  removed, 
—New  Paltz,  H.  &  P.  Traction  Co.  v.  Ulster 
County,  623. 

<g=»45  (N.Y.Sup.)  Trespass  by  contractor  in 
relocating  traction  company's  tracks  does  not 
impose  liability  on  state,  county,  or  town.— 
New  Paltz,  H.  &  P.  Traction  Co.  v.  Ulster 
County.  623. 

IV.  FISCAIi  MANAGBMBNT,  PUBI^IC  1>RBT. 
SECURITIBS,  AND  TAXATION. 

<&==>46(2)  (N.Y.SUP)  County  or  town  officer* 
cannot  create  liability  to  traction  company  for 
removal  of  tracks.— New  Paltz,  H.  &  P.  Trac- 
tion Co.  V.  Ulster  County,  623. 

TRADE-MARKS  AND  TRADE-NAAIES 
AND  UNFAIR  COMPETITION. 

[V.  INFRINGBMENT  AND  UNFAIR  COMPE- 
TITION. 

(B)  imbat  Competition  Unlawful. 

<g=»68  (N.Y.Sup.)  Injunction  for  alleged  unfair 
competition  denied.— Eagle  Pencil  Co.  v.  Baehr. 
59. 
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^=s>68  (N.Y.Sup.)  Taxicab  company  held  enti- 
tled to  restrain  use  of  similar  lettering,  but  not 
color  or  design. — American  Yellow  Taxi  Opera- 
tors y.  Diamond,  140. 

^;=»68  (N.Y.Sup.)  Illnsion  of  sawing  woman  in 
half  in  photoplays  enjoined. — Goldin  y.  Clarion 
Photoplayer,  455. 

^=973(2)  (N.Y.Sup.)  Injunction  against  use  of 
name  similar  to  that  of  plaintiff  by  a  competing 
business  held  proper.— &  Forman  Co.  v.  For- 
man  Mfg  Co..  597. 

Use  of  own  name  by  owner  of  a  business, 
eyen  to  detriment  of  another,  will  not  be  en- 
joined, if  no  deceit  is  practiced.— Id. 

TRIAL. 

See  Costs;    Criminal  Law,  ♦»778-808;   New 

Trial;   Reference. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  yarious  specific  topics. 
For  reyiew  of  rulings  at  trial,  see  Appeal. 

IV.  RECBFTIOir   OF  EVID1SNCB. 

(A)  Introduction,  OITer,  and  AdtnUislon  off 
S3vlden«e  In  General. 

€=»54(1>  <N.Y.Sup.)  Though  a  memorandum 
that  plaintiff's  testator  wrote  was  inadmissible 
as  a  self-serring  declaration,  It  could  be  ad- 
mitted a»  an  admission  against  interest  to  qual- 
ify possession.— Hntson  ▼.  Title  Guarantee  & 
Trust  Co.,  316. 

(C>  Objeotlona,  MOitlona  to  Strike  Out,  and 
Bxeeptiona* 

^s»  105(1)  (N.Y.Sup.)  Incompetent  eyidence 
not  excluded,  unless  objected  to.— In  re  Nuc- 
cio's  Will,  593. 

T.   ARGUMKlfTS   AlfB  COITDVCT  OP 
CO€NSKIi. 

^ss>l25(l)  (N.Y.Sup.)  Counters  argument  to 
create  prejudice  ground  for  reyersal.— B.  A. 
Strout  Farm  Agency  v.  X>e  Forest,  101. 

VI.  TAKING    case:    OR    <iI7BSTION    FROM 
JURY. 

<A)  Qrnesttons  of  Law  or  of  Fact  In  Gen- 
eral. 

a=s»l39(f)  (N.Y.Sup.)  Conflicting  evidence  as 
to  signal  at  railroad  crossing,  partly  negative, 
in  view  of  charge,  held  to  present  case  for 
jury.— Horton  v.  New  York  Cent.  R.  CJo.,  680. 

VII.   INSTRUCTIONS   TO   JURY. 
(B)  Neceaslty  and  Subject-Matter. 

^=^219  (N.Y.Sup.)  Charge  on  statutory  duty 
of  driver  of  vehicle  required. — ^Horton  v.  New 
York  Cent  R.  Cow,  680. 

VIU.   CUSTODY.  CONDUCT,  AND  DRLIBBR- 
ATIONS  OF  JURY. 

^=s>3IO  (N.Y.Sup.)  Experiments  in  jury  room 

held   not    reversible    error.— Henry   v.    Crook, 

642. 

^=9314(1)    (N.Y.Sup.)  Statement   of   court  to 

jury  held  reversible  err  or  .—McCarthy  v.  Odell, 

80. 

^=>3I5  (N.Y.Sup.)  Verdict  held  erroneous  as 

compromise  verdict.— Breymann  v.  Morris  Cum- 

mings  Dredging  Co.,  441. 

IX.  VBRDICT. 
(A)  General  Verdlet. 

C=>337  (N.Y.Sup.)  Verdict  held  erroneous  as 
contrary  to  inRtruction.— -Breymann  v.  Morris 
Cummings  Dredging  Co.,  441. 


TRUST  COMPANIOa 

See  Banks  and  Banking,  ^=9^15, 


TRUST  DEEDa 


See  Mortgages. 


TRUSTS. 


I.  CRBATION,   BXISTIQNOB],  AND   VA- 

lilDITY. 
(A)  HSxpresK    Tmata. 

<&=s»5r  (N.Y.Sup.)  Attempt  to  create  trust  for 
benefit  of  those  not  within  the  War  Risk  Insur- 
ance Act  illegal.— Vincent  v.  Kelly,  57. 

Trust  impressed  on  proceeds  of  war  risk 
insurance  policy  in  favor  only  of  those  legally 
entitled  thereto.— Id. 

IV.   MANAGBMBNT      AND      DISPOSAJL      OF 
TRUST  FROPBRTY. 

<8s»217(3)  <N.Y.8ar.)  Estate  funds  must  be 
invested  in  securities  authorised  by  law.r-In  re 
Soltau's  £28Ute,  249. 

V.  BXBCUTION  OF  TRUST  BY  TRUSTEES 
OR  BY  COURT. 

«=>272(3)  (N.Y.Sup.)  Extraordinary  divi- 
dends from  stock  in  trust  held  to  belong  to 
principal,  and  not  to  life  beneficiary.— In  re 
Schley's   EsUte,   871. 

VI.  ACCOUNTING  AND  COMPBNSATtON  .OF 
TRUSTBE. 

^=9330  (N.Y.Sup.)  Counsel  fees  on  former  ap- 
peal from  decision  settling  accounts  denied.— 
In  re  McDowell's  Will,  ^. 
^=»33l  (N.Y.Sup.)  Decree  in  intermediate  ac- 
counting that  stock  purchased  by  trustees  was 
principal  barred  life  tenants'  daim  that  it 
should  be  income.— In  re  Schley's  Estate.  871. 

VTI.   BSTABLISHMBNT    AND  ENFORCES. 
MENT  OF  TRUST. 

(B)    Rlfflftt    to    Follo^v    Treat    Property    or 
Proceeds  Thereof. 

<e=s>356(2)  (N.Y.Sup.)  Beneficiary  entitled  to 
recover  trust  funds  paid  by  trustee  in  settle- 
ment of  another  trust.— Whiting  v.  Hudson 
Trust  Co.,  829. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names  and  Un- 
fair Competition,  «=s>68-7S. 

UNITED  STATES. 

II.  PROPERTY,  CONTRACTS,  AND  LIABIIi- 
ITIBS. 

€=>78  (N.Y.Sup.)  Contractor  held  not  liable 
for  death  of  one  in  military  service  by  falling 
canopy  of  government  building.— Ryan  v,  Fee- 
ney  &  Sheehan  Bldg.  Co.,  365. 

VENDOR  AND  PURCHASER. 

See  Sales. 

II.  CONSTRUCTION   AND  OPBRATION 

OF   CONTRACT. 

^=s»78  (N.Y.Sup.)  Time  not  of  essence,  unless 
specifically  made  so.— Rosenblatt  v.  Bergen, 
276. 

IV.  PERFORMANCR   OF   CONTRACT. 
(A)  Title  and  Eatate  of  Vendor. 

<&»I30(2)    (N.Y.Sup.)  Title    held    unmarketa- 
ble.—Goodman  V.  Marx,  368. 
«S==>I30(6)    (N.Y.Sup.)  Omission   of   recital   in 
deed  in  title  chain  that  male  grantor  is  unmar* 
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ried  held  not  to  affect  marketability  of  title. — 
Greenberg  v.  Sfhiffman,  65. 
#=»  130(8)  (N.Y.Sup.)  Occupancy  by  former 
tenant  under  Btay  of  execution  of  warrant  on 
final  order  huld  not  an  *  incumbrance/*  ex- 
cusing performance  by  purchaser. — Goodman  v. 
Subotnick,  44. 

<S=»I4I  (N.Y.Sup:)  Good  faith  of  vendee  in  re- 
fusing bad  title  immaterial.— Goodman  v.  Marx, 
368. 

V.  RIGHTS  AND  lilABIIilTIBS  OP  PAR-    ^ 
TIBS.  * 

(A)  Aa  to  Eacli  Other. 

^=»I9I  (N.Y.8up.)  No  eviction  for  foreclos- 
ure, where  mortgagee  had  reason  to  deem  se- 
curity unsafe.— In  re  Nuccio's  Will,  593. 

VII.  re:91£2diibs  op  purchaser. 

(A)  Recovery    of    Pnrcl&aNe    Money    Paid. 

<©=>34l(4)  (N.Y.Sap.)  MarketabiUty  of  title 
held  for  court,  not  jury. — Goodman  v.  Marx, 
368. 

(B)  Action*  for  Breacli  of  Contract. 

^=s>350  (N.Y.Sup.)  Finding  of  eviction  from 
realty  by  vendor  s  order  to  vacate  held  against 
weight  of  evidence.— In  re  Nuccio's  Will,  593. 


VERDICT. 


See  Trial,  ^=»337. 


WAR. 


<S!=>\2  (N.Y.Sur.)  Right  of  citizen  to  bequeath 
personalty  to  alien  not  abridged  by  declaration 
of  war.— In  re  Roeck's  Estate,  505. 

Bequests  of  personalty  to  alien  enemies  not 
prohibited  by  statute.— Id. 

Enemy  aliens  held  entitled  to  receive  legacies 
under  will  of 'citizen^— Id. 

WATERS  AND  WATElR  COURSES. 

See  Canals;   Navigable  Waters. 

Vni.  ARTIPICIAI.  PONDS,  RBSBRVOIRS, 

AND   CHANNRI^S,  DAMS.  AND 

FLOTITAGE. 

<g=>l79(4)  (N.Y.Sup.)  Finding  that  former 
dam  did  not  flood  land,  so  as  to  create  prescrip- 
tive right,  not  against  weight  of  evidence. — 
Geiger  v.  Divine,  158. 

WILLS. 

See  Descent  and  Distribution  y   Executors  and 
Administrators. 

I.  NATURES  AND  EXTBNT  OF  TESTAMEN- 
TARY POTITER.. 

e=»ll  (N.Y.SUP.)  Decedent  Estate  Law,  lim- 
iting devise  to  charitable  or  scientific  institu- 
tions, construed  to  apply  to  a  college  or  univer- 
sity.—Unger  V.  Loewy,  582. 

IV.  RISaVISITES  AND   VALIDITY. 

(A)  Nature  and  Eii«entialis  of  Testamenta- 
TT   DIsposltlonii. 

^=>8I  (N.Y.Sup.)  Legacy  construed  as  void, 
because  of  failure  of  principal  part  thereof.— 
Unger  v.  Loewy,  582. 

(G)  Revocation  and  Revival. 

<$=s>l67  (N.Y.Sur.)  Intent  to  revoke  must  be 
consummated  by  some  act  specified  in  statute. 
—In  re  Parsons*  Will,  742. 

Revocation  is  an  act  of  the  mind  demonstrat- 
ed by  outward  sign.— Id. 

(32) 


€=»I73  (N.Y.S«r.)  Will  revoked  by  writing 
across  its  face  "will  revoked";  "canceled:*^ 
"defaced;"  "obUterated."— In  re  Parsons'  Will, 
742. 

If  intent  to  revoke  dear  from  words  used, 
act  will  satisfy  law.— Id. 

(S=s>186  (N.Y.Sur.)  Cancellation  of  will  does 
not  require  signature  under  statute.— In  re 
Parsons'  Will.  742. 

^=:>I9I  (N.Y.Sur.)  Not  revoked  by  void  sec- 
ond marriage,  especially  where  there  was  no  is- 
sue.—In  re  Flynn's  Estate,  248. 

V.  PROBATB,  BSTABI.1SHMBNT,  AND  AN- 
NULMENT. 

(B)  Jnriadlotlon,  lilmltatlons,  and  Lacltea. 

<@=s>249  (N.Y.Sur.)  Statement  in  will  as  to 
residence  held  not  to  prove  testator  resident  of 
state  at  time  of  death.— In  re  Macy's  Bstate, 
499. 

<$=»25l  (N.Y.8ur.)  Legal  situs  of  stock  is 
where  corporation  exists  or  stockholder  domi- 
ciled.—In  re  Macy's  Kstate,  499. 
(3s»252  (N«Y.Sur.)  Surrogate's  Court  wlthont 
jurisdiction  to  probate  wiH  of  nonresident 
without  property  in  state.— In  re  Macy's  Estate, 
499. 

(H)  Evidence. 
<®=s»290  (N.Y.Sor.)  Burden  of  proof  on  party 
asserting  revocation.— In  re  Parsons'  Will.  742. 
Canceled  will  found  among  maker's  effects, 
prima  facie  presumed  that  cancellation  was 
made  by  maker. — Id. 

<@=>306  (N.Y.Sur.)  Canceled  will  preserved  by 
testator  furiSishes  best  evidence  of  maker's  in- 
tention to  destroy  its  force.— In  re  Parsons' 
Will.  742. 

VI.  GON8TRUOTION. 
(A)  General  Rules. 

<&»449  (N.Y.Sap.)  Will  hM  to  give  only  in- 
terest to  wife  during  widowhood,  and  remainder 
passed  as  intestate  property.— Tee tsell  v.  Ross, 
40.3. 

^;=>455  (N.Y.)  Gift  of  proceeds  of  sale,  etc, 
held  a  bequest,  and  not  a  devise. — In  re  Evans 
Will.  234  N.  Y.  42.  136  N.  E.  233. 
^=:=>456  (N.Y.)  Disjunctive  has  normal  value 
when  qualifier  is  indeterminate  or  neutral. — 
In  re  Evans'  Will,  2.34  N.  Y.  42,  136  N.  B.  23-3. 
«S=»464  (N.Y.Sur.)  Provision  of  will  construed 
to  refer  to  item  other  than  that  designated, 
where  will  as  a  whole  shows  that  testator  so 
intended.— In  re  Soltau's  Estate,  249. 
<®=>487(3)  (N.Y.Sup.)  Testator's  letter,  depos- 
ited with  »will,  not  admissible  to  prove  intention. 
— Teetsell  v.  Boss,  463. 

(D)   Deslarnatlon    of    D«vtseea,    and    Iieira* 
tee«  and  Ti&elr  Respective  Sl&are*. 

<S=»497(7)  (N.Y.Sup.)  Estate  vesting  in  class 
at  death  of  ancestor  held  to  include  after-born 
grandchild.— lu  re  McEwan's  Will,  460. 

Child  en  ventre  sa  mere  considered  in  esse 
for  purpose  of  enabling  it  to  take  estate. — ^Id. 

Language  of  testator  hel4  indicative  that  aft- 
er-born grandchildren  were  to  be  included. — Id. 
«©=>506(l)  (N.Y.)  "Heirs"  not  a  term  of  art, 
and  has  little  force  as  word  of  limitation  in 
gift  of  personal  property.— In  re  Evans'  Will. 
234  N.  y.  42,  136  N.  B.  233. 
€=3523  (N.Y.Sup.)  "Gift  to  a  class"  defined. 
—Waterman  v.  New  York  Life  Insurance  & 
Trust  Co.,  881. 

€s=3527  (N.Y.Sup.)  Proceeds  of  unexecuted 
trust  power,  with  right  of  selection,  held  part 
of  general  residuary  estate.— Waterman  v.  New 
York  Life  Insurance  &  Trust  Co.,  881. 
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Witnesses 


(C>  SnrviToralilp,      Representsttion,      and 
Snbatltntlon. 

^=:»536  (N.Y.)  Statute  does  not  preserve  jift 
in  favor  of  heirs  generally  of  one  dying  before 
testator.— In  re  Evans'  WUl,  234  N.  Y.  42,  136 
N    E    233 

<©i>545(3)  '(N.Y.Sup.)  Rule  that  death  of  dev- 
isee without  issue  ordinarily  refers  to  death 
in  testator's  lifetime  yields  to  slight  evidence 
of  contrary  intention.— Lawrence  v.  Calam,  310. 

Will  held  to  give  son  defeasible  fee.  subject 
to  being  divested  by  his  death  before  testatrix 
without  issue. — Id. 

«=>555(4)  (N.Y.)  Words  used  in  pit  to  sons 
or  their  heirs  after  life  estate  held  words  of 
substitution,  and  not  of  limitation.— In  re 
Evans'  Will,  234  N.  Y.  42,  136  N.  B.  233. 

Whether  /*or"  means  *and"  and  is  a  word  of 
limitation  dependent  on  intention  to  be  gath* 
ered  from  context.— Id. 

Word  having  no  strict  meaning  as  word  of 
limitation  will  take  function  of  word  of  pur- 
chase from  slight  drcumstanoes.— Id. 

(B)  NatnTe  of  Batates  and  Inteveatli  Cre- 
ated. 

^=s>60l(l)   (N.Y.Sup.)  Tee     given     absolutely 

not  cut  down  by  subsequent  ambiguous  words. 

—Lawrence  v.  Calam,  310. 

^=»624  (N.Y.Sor.)  Gift  on  impossible  condition 

construed  as  absolute.— In  re  Harriman's  Will, 

252. 

(F)  Vested  or  Conttnsrent  Batatea  and  In» 
tereata. 

^=»636  (N.Y .Sup.)  Interest  of  remainderman, 
dying  before  life  tenant,  held  divested.— Hodg- 
man  v.  Cobb,  428. 


(G*)   Condftttona  and  Reatrletlona. 

^=:>65l  (N.Y.Sap.)  Provision  as  to  effect 
contes.t  cannot  obviate  statutorv  limitation 
testamentary  power.— Unger  v.  Loewy,  582. 


(H)  Batatea  In  Traat  and  Powera. 

<@a>47f  (N.Y.8iip.)  Qift  held  not  to  create  a 
trust  for  stepdaughter.- Hodgman  v.  Cobb,  428. 
Gift  to  daughter  for  life,  with  remainder  to 
her  son  at  majority,  if  he  survive  her,  creates 
tnifit  for  son  during  minority,  If  he  survives 
her.— Id. 

^=>e7\  <N.Y.8ar.)  Will  held  to  create  six  sep- 
arate trusts.— In  re  Soltau's  Estate,  249. 
€=^694  (N»Y.S«p.)  Unexecuted  imperative  dis- 
cretionary trust  power  not  extinguished,  ex- 
ecution devolving  on  court  which  will  distrib- 
ute proceeds  equally  among  the  dass. author- 
ized by  terms  of  will.— Waterman  v.  New'  York 
Life  Insurance  A  Trust  Co..  881. 
^  Statute  providing  equal  distribution  in  case 
of  tmexecuted  power,  with  right  of  selection  to 
all  beneficiaries  thereof,  declaratory  of  general 
rule  governing  trusts  of  real  and  personal 
property.— Id. 

Tn.  BIGHTS  AJTD  lilABII^ITIBS  OF  DBYI- 
SBBS  AND  liBGATBBS. 


(A)  Ifatnve   of 


Title   and 
eral. 


Rlvl&ta   In    Gen* 


«=8>733(3)  (N.Y^ar.)  Devise  to  be  paid  on 
devisee  reaching  age  of  25  years  held  payable 
on  death  of  testator,  where  devisee  had  reat^-* 
ed  that  age.— In  re  Harriman's  WUl,  252. 
^=s>734(2)  (N.Y.Sup.)  Legacy  draws  interest 
after  one  year  from  Issuing  letters.— Clayton 
V.  Kingston,  909. 
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<B)  SpeclJlc,   Demonatratlv^e,   and   General 
DeTlses   and  Beqneats. 

<&s>755  (N.Y.Sur.)  Legacy  j^ayable  out  of  pro- 
ceeds of  land  is  demonstrative.— In  re  Miller's 
Estate,  253. 


(C) 


Satlafac- 


Advancementa,    Ademption, 
tlon,  and  Lapse. 

(9ss>767  (N.YeSur.)  Gift  to  be  paid  from  sale 
of  realty  fails,  where  realty  sold  before  death 
of  testatrix.- In  re  Miller's  Estate,  253. 

Devise  of  property  held  adeemed  by  a  prior 
conveyance.— Id. 

(B)  Abatement. 
<3=>8I3  (N.Y.Sur.)  Where   fund  charged   with 
legacy  fails,  legacy  may  be  paid  out  of  gen- 
eral assets.— In  re  Miller's  Estate,  253. 

(H)  Told,   tApaed,   and  Forfeited    Devlaea 

and  Be^ineata,  and  Property  and 

Intereata  Uadlapoaed  of. 

^=»858(t)  (N.Y.Sup.)  Lapsed  legacy  falls  in- 
to residuum  where  to  class  in  equal  shares, 
which  constitutes  beneficiaries.— Waterman  v. 
New  York  Life  Insurance  &  Trust  Co.,  881. 

WITNESSES. 

See  Depositions;  Evidence. 

II.  COBIPBTBlfCT. 

(C)  Teatlnkonr  of  Partlea  or  Peraona  In* 
tereated,  for  or  a^alnat  Repreaenta- 
tlvea,  Snrrlvora,'  or  Sneceaaora  In  Ti- 
tle, or  Intereat  of  Peraona  Deceaaed 
or  Inoompetent. 

<»s>t29  (N.Y.8up.)  Evidence  by  partner  of 
agreement  with  deceased  partner  as  to  terms 
of  partnership  held  admissible.— Gratwick  v. 
Smith.  588.  . 

<3=>l40(f)  (N.Y.Sup.)  Party  excluded  from 
action  for  want  of  interest  cannot  at  same  time 
be  excluded  as  an  interest  witness.— In  re  Fon- 
da's Bstate,  188. 

<3=>I40(5)  (N.Y.Sup.)  "Party  interested"  in 
result  of  action  held  to  hfi  incompetent  as  a- 
witness.— Nissen  v.  McOafferty,  549. 
<S^I49(2)  <N.Y.Sup.)  To  make  provisions  of 
statutes  applica)>le  to  exclusion  of  evidence  as 
to  transactions  with  decedent,  more  than  bare 
assertion  or  color  of  title  in  decedent's  estate 
?^ld  necessary.— Gratwick  ▼.  Smith,  688. 
^ss>47l  (N.Y.SMP.)  Svidenee  as  to  trr^sac- 
tions  with  decedent  held  not  inadmissible, 
w^ere  tending  to  increase  interest  of  decedent 
in  chose  in  action.--Gratwick  v.  Smith,  568. 
<3=Pl76(3)  (N.Y.Sap.)  Exclusion  of  testimony 
of  plaintiff  as  to  her  common -law  marriage 
agreement  with  the  decedent  held  correct; 
"testimony  of  deceased."— Lockwood  v.  Lock- 
wood,  65^ 


(B)  Ctoa 


iitlal  Relatlona  and  PrlTllegred 
Conimnnlcatlona. 


^s>2\9(S)  (N.Y^up.)  Party  calling  physician 
removed  bar  of  privileged  communication.— Al- 
hers  V.  Wilson,  145. 

HI.   BXAMINATION. 
(C>  PrWlleare  of  Wltneaa. 

^==>292  (N.Y.Sup.)  "To  give  evidence  against 
one's  self"  defined.— People  y.  Buffalo  Gravel 
Corporation,  940. 

<8=>293«/2  (N.Y.Sup.)  Witness  before  grand 
jury  may  refuse  to  incriminate  himself.— Peo- 
ple V.  Burleson,  284. 
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^=s>300  (N.Y.Sup.)  Where  witness  claims  priv- 
ilege before  grand  jury,  reading  a  purported 
incriminatin|f  statement  and  asking  him  as  to 
its  truth  is  improper. — ^People  v.  Burleson,  284. 

District  attorney  should  protect  witness, 
standing  on  his  privilege  before  grand  jury, 
from  improper  questions  by  juryman.— Id. 
^=:=>305(l)  (N.Y.Sap.)  Constitutional  privilege 
that  no  one  be  compelled  to  testify  n gainst 
himself  may  be  waived.— People  v.  Buffalo 
Gravel  Corporation,  940. 

Constitutional  privilege  that  no  one  compel- 
led to  give  testimony  against  himself  personal 
to  witness. — Id. 

lY.  CREDIBIIilTY,  IMPEACHMBNT,  CON« 

TRADICTION,  AND  CORROBORATIOlf . 

(A)  In  General. 

#=»3I7(I)  (N.Y.Sup.)  False  testimony,  justi- 
fying disregard  of  all  testimony  of  witnesis, 
must  be  intentionally  false  and  material. — 
People  V.  Countryman,  728. 
^3»32l  (N.Y.Sup.)  State  cannot  impeach  wit- 
ness called  by  it.— People  v.  Countryman,  728. 

(B)    Character    and    Conduct    of    'Witness. 

^=s>347  (N.Y.Sup.)  Evidence  of  complainant's 
intention  to  withdraw  charge  admissible  to 
show  that  she  doubted  stolen  articles  were 
taken.— People  v.  Kiernan,  207. 

<D)  Inconslntent    Statements   by    "Witness. 

^=s»380(5)  (N,Y.Sup.)  State  cannot  Impeach 
witness  called  by  it.— People  v.  Countryman, 
728. 

WORDS  AND  PHRASES. 
"Abandonment."— Risk  v.   Risk    (N.  T.   Sup.) 

53^-  .         .    ,  . 

"Action  to  compel  determination  of  claim  to 

real  property.*'— Carr  v.  Stockhouse  (N.  Y. 

Sup.)  54. 
"Alteration."— Kempner  v.  Simon  (N.  Y.  Stip.) 

833 
"And."'— In  re  Evans'  WUl,  234  N.  Y.  42,  136 

N.  B.  233. 
"Bootlegging."— In  re  Denemark    (N.  Y.   Co. 

Ct-)  232.  .    «       ,      ^ 

"Bureau."— Albany    Builders*    Supply    Co.    v. 

Eastern   Bridge   &   Structural   Co.    (N.   Y, 

Sup.)  416. 
"Canceled."— In  re  Parsons'  Will  (N.  Y.  Snr.) 

742. 
"City  purposes."— Board  of  Education  of  City 

of  Rochester  v.  Van  Zandt  (N.  Y.  Sup.)  297. 
"Concerning   the    matter."— People   v,   Buffalo 

Gravel  Corporation    (N.  Y.   Sup.)   940. 
"Condition."— Lonas  v.  Silver  (N.  Y.  Sup.)  214, 
"Conditional  limitation."— Lonas  v.  Silver   (N. 

Y.  Sup.)  214. 
"Course  of  employment."— State  Treasurer  v. 

Cohen  (N.  Y,  Sup.)  82;  Hamberg  v.  Flower 
.    City  Specialty  Co.  (N.  Y.  Sup.)  170. 
"Course  of  instruction  in  any  subjects  what- 
ever."— People   V.   American   Socialist   Soc. 

(N.  Y.  Sup.)  801. 
"Cruel  and  inhuman  treatment."— Heylmun  v. 

Heylmun  (N.  Y.  Sup.)  335. 
"Debt."— Brooklyn     Clothing     Corporation     v. 

People's  Nat.  Fire  Ins.  Co.  (N.  Y.  Sup.)  27. 
"Defaced."— In  re  Parsons'  Will   (N.  Y.  Sur.) 

742. 
"Department."— Albany  Builders'  Supply  Co.  v. 

Eastern   Bridge    &    Structural    Co.    (N.   Y. 

Sup.)  416.  • 
"Emergency."— Belt   Line   Ry.    Corporation  v. 

City  of  New  York   (N.  Y,  Sup.)   203;  Huff 

V.  City  of  New  York  (N.  Y.  Sup.)  257. 

(34) 


"iBmploye."— Ball  v,   Hertelle's  Estate    (N.  Y. 

Sup.)  150:   Bache  v.  Salvation  Army  (N.  Y. 

Sup.)  161. 
"Employer."— Lawson    v.    Wallace    &    Keeney 

(N.  Y.  Sup.)  673. 
"Estoppel  in  pais."— Nisscn  v.  McCafferty   (N. 

Y.  Sup.)  549. 
"Exception."— Auburn  &  S.  Electric  R.  Co.  v. 

Hoadleys(N.  Y.  Sup.)  517. 
"Export  tax."— Krauter  v.  Menchacatorrc   (N. 

Y.  Sup.)  361. 
"F.  a.  8.'^— Larkin  v.  Geisenheimer  (N.  Y.  Sup.) 

577. 
"File."— In  re  Yakel  (N.  Y.  Sup.)  355. 
"Gift  to  a  class."— Waterman  v.  New  York  Life 

Insurance  &  Trust  Co.  (N.  Y.  Sup.)  881. 
"Give  evidence  against  one's  self,"— People  v. 

Buffalo   Gravel  Corporation    (N.   Y.   Sup.) 

940. 
"Goods."— Rivara  v.  James  Stewart  &  Co.  (N. 

Y.  Sup.)  841. 
"Habeas  corpus."— People  ex  rel.  Klee  t.  Klee 

(N.  Y.  Sup.)  778. 
"Heirs."-In   re   Evans'   Will,   234  N.   Y.  42, 

136 'N.  E.  283. 
"Independent    contractor."— Bail   v.    Bertellc's 

Estate  (N.  Y.  Sup.)  150. 
"Inhabitant."— Old    Homestead    Water    Co.    v. 

Treyz  (N.  Y.  Sup.)  723. 
"Intangible  property."— In  re  Hanson's  Estate 

(N.  Y.  Sur.)  255. 
"Interest  in  partnership  business." — ^In  re  Han- 
sou's  Estate  (N.  Y.  Sur.)  255. 
"Interstate  commerce."— Camp  v.  Pennsylvania 

R.  Co.  (N.  Y.  Sup.)  90. 
"Legatee."— In  re  Jordon's  Wifl   (N.  Y.  Sup.) 

193. 
"Modification."— Kempner    v.    Stmon     (N.    Y. 

Sup.)  333. 
"Necessary    changes."- Ferguson    Contracting 

Co.  V.  State  (N.  Y.  Sup.)  901. 
"Notice."— Avellino  v.  McKee  Refrigerator  Co. 

(N.  Y.  Sup.)  171. 
"November  shipment."— Jordan  v.  Ticonderoga 

Pulp  &  Paper  Co.  (N.  Y.  Sup.)_645. 
"Obliterated."— In    re    Parsons-'    Will    (N.    Y. 

Sur.)  742. 
"Operation  and  speed."— New  York  State  Bye. 

v.  City  of  Rochester  (N.  Y.  Sup.)  783. 
"Or."— In  re  Evans'  Will,  234  N.  Y.  42,  136  N. 

Y.  233. 
"Party  intere8ted."—Nis8en  v.  McCafferty  (N. 

Y.  Sup.)  549. 
"Person  interested-"— In  re  Jozdon's  Will  (N. 

Y.  Sup.)  193, 
"Polls."— Adama  v.  Corwin  (N.  Y.  Sup.)  41. 
"Press."— Path*  Exch.  v.   Cobb   (N.   Y.   Sup.) 

661. 
"Property."— Mooney   ▼.    Miller    (N.  Y.    Sup.) 

487. 
"Regulations  and  practices."— O'Boyle  v.  Penn- 
sylvania R.  Co.  (N.  Y.  Mun.  Ct.)  240. 
"Relative  permanently  residing  with  assured."^ 

Goldstock  V.  Fidelity  &  Deposit  Co.  of  Mary- 
land <N.  Y.  Sup.)  94. 
"Reservations."— Auburn  &  S.  Electric  R,  Co. 

V.  Hoadley  (N.  Y.  Sup.)  517. 
"Residuary  legatee."— In  re  Jordon's  TOll  (N. 

Y.  Sup.)  193. 
"Retaking."— McDouga!  v.   Shoemaker   (N.  Y. 

Sup.)  608. 
"Sale  on  approvaL"— Atlas  Shoe  Co.  r.  liewis 

(N.  Y.  Sup.)  618. 
"School."— Smith  v.  Donahue  (N.  Y.  Sup.)  715. 
"Sentiments."— Pathfi    Exch.    ▼.    Cobb    (N.    Y. 

Sup.)   661. 
"Ship."— Krauter    t.    Menchacatorre     (N.    Y. 

Sup.)  361. 
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'•Standard  time."— Briegel  v.  Day  (N.  Y.  Sup.) 

295. 
"Subject  to."— Auburn  &  S.  Electric  R.  Co.  v. 

Hoadley  (N.  Y.  Sup.)  517. 
"Subscribe."-In  re  Yakel   (N.  Y.  Sup.)  355. 
"Substitution.*'— Kempner    v.     Simon     (N.     Y. 

Sup.)  ss:i. 
'*Total  disability."— Crockett  v.  F.  T.  Coppino 

&  Sons  (N.  y.  Sup.)  153. 
"Under    the    terms    of    the    policy." — Roth    v. 

National  Automobile  Mut.  Casualty  Co.  (N. 

Y.  Sup.)  805. 


"Valuable    information."— Soule    v.    Bon    Ami 

Company  (N.  Y.  Sup.)  674. 
"Wrongful  act."— Griffin  ▼.  Bles  (N.  Y.  Sup.) 

654. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Master  and  Servant,  ^=»349-119. 

WRITS. 

See  Habeas  Corpus;    Injunction;    Mandamus; 
Process;  Prohibition. 
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